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ROLSTON ET AL. V. CRITTENDEN ET AL. ] 
] UnrIrep Sratres oF AMERICA, SS: 


To Thomas T. Crittenden, Gorernor: Phil, Bo Chappel. Treasurer: 
John Woilker, Auditor: Thomas T" Crittenden, John Woilker. “aj 2). 
H. Melutyre, Fund Conimissioners of the State of Missoury. 


You are, and each of you is, hereby cited and admonished to be 
and appear at a Supreme Court of the United States. to be holden at 
Washington on the second Monday of October, one thousand eight 
hundred and eighty-three, pursuant to a petition for appeal filed in 
the clerk’s office of the Cireuit Court of the United States for the 
western district of Missouri, wherein Rosewell G. Rolston, Tlerman 
Dowd, and Oren Root, jr., trustees, and the Hannibal and St. Joseph 
Railroad Company are appellants and you are respondents, to show 
cause, If any there be, why the decree in the said petition for appeal 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Dated July 2d, 1883. 

A. KRERKEL. 
Judge, 


The said above-named respondents hereby admit service of this 
citation this 2d day of July, A. D. 1885. 


D. H. McINTYRE, 
Attorney- iene ral, 


For the defendants other than the Hannibal and St. Joseph Rail- 
road Company. 
2 (Endorsed:) U.S. Cireuit Court, west. dist. of Mo., east’n 
div.; Rh. G. Rolston et al., tr..e¢s. T. T. Crittenden, Gov., Xc., et 
al.; Citation; tiled July 2, 1885; Hl. C. Geisberg, clerk. 


2 UNITED STATES OF AMERICA, ’ Sy} 
Eustern Division of the Western District of Missouré, 5 : 


Pleas before the honorable the Cireuit Court of the United States 
in and for the eastern division ot the western district of Missouri, at 
the April term, A. D. 1885, in the cause of — 


RosEwELL G. Rouston et al., Trustees, &c., M 
rs, ‘No. 1578. 
Tiromas T’. CriItTENDEN, Governor, ete., et al. \ 


Be it remembered that heretofore, to wit, on the 6th day of Jan- 
unary, A. D. 1882, it being in vaeation of said Circuit Court, the fol- 
lowing proceedings were had in the above-entitled cause, to wit: 


R. G. Rotsron et al., Trustees, ete., ) 
rs. - No. 1578. 
Tl. T. Crirrenpden, Governor, ete. , 


This day there is received and filed herein a bill of complaint 


-- ROLSTON ET AL. V. CRITTENDEN ET AL. 


against the defendant. Whereupon it is ordered that a subpaena in 
chancery be issued returnable to February rules. 
Said bill of complaint so filed as atoresaid is in the words and 


figures following, to wit: 
Bill of Complaint. 


In the Cireuit Court of the United States for the western district of 
Missouri. 
RosewEt. G. Roistoxn, Heman Down, and Oren Root, 
Jr., Trustees, complainants, 
Us, 
Tuomas T. CrirreNDEN, Governor of the State of -_ 
souri, respondent, 


> 


To the Honorable thee Judes of tlie Cireut Court of the United State § 
for thie western district of Missouri, 


4 Rosewell G. Rolston, Tleman Dowd, and Oren Root, Jr., 

trustees, bring this their bill of complaint against Thomas T. 
Crittenden, Governor of the State of Missouri, and thereupon bute 
bly complaining unto your flonors your orators respeettally show 
that they are residents and citizens of the State of New York, and 
that each of them is a resident and eitizen of the State of New York, 
and that the above-named defendant is a resident and citizen of the 
State of Missouri. 

‘That vour orators are trustees duly constituted under and in aecord- 
ance with the provisions of acertain act of the General Assembly of the 
State of Missouri entitled «An act to provide tor reducing the indebt- 
edness of this State,” approved February 20th, 1865, and bereinatter 
more particularly recited and referred to, and bring this suit as such 
trustees, and that the defendant, Thomas T. Crittenden, above named, 
is and ever since the Ist day of January, TS80, has been the Gov- 
ernor of the State of Missouri, holding under a term of oflice which 
will not expire until the first day of January, 1&8. 

That the Hannibal and St. Joseph Railroad Company is and at 
ai] the times hereinafter mentioned was a corporation duly organized 
and existing as such under and by virtue of an act of the General 
Assembly of the State of Missonri entitled “An act to Incorporate 
the Hannibal and St. Joseph Railroad Company,” approved FKebriu- 
ary 16th, 1847, and divers acts amendatory thereof and supplemental 
thereto. 

That said railroad company owns and operates a railroad in the 
State of Missouri extending from Tfannibal, on the Mississippi River, 
to St. Joseph, on the Missouri River. 

That by an act of the General Assembly of the State of Missouri 
approved February 22nd, 1851, entitled “An act to expedite the con- 

struction of the Pacific Railroad and ot the Hannibal and St. 
5 Joseph Railroad,” it was provided that there might be issued 
aud delivered to the said “ Hannibal and St. Joseph Railroad 
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ROLSTON ET AL. V. CRITTENDEN ET AL. v 


Company, as a loan of the publie credit, special bonds of the State of 
Missouri toan amount not exceeding one and a half millionsof dollars, 
to be denominatedas the Hannibal and St. Joseph Railroad State bonds, 
to bear interest at the rate of six per cent. per annum, pavable 
semi-annually on the first days of January and July in thecityof New 
York, and to be redeemable at the pleasure of the Legislature at 
any time after the expiration of twenty years from the respective 
issues thereof, 

That the said act further provided that the railroad company’s 
acceptance of the said bonds should be “a mortgage of the road of 
the company, and every part and section thereof, and its appurten- 
ances, to the people of said State, for securing the payment of the 
principal and interest of the sums of money for which sach bonds” 
were Issued and aceepted; that the said company should make pro- 
Vision for punctual redemption of the said bonds, and for the pune- 
tual payment of the interest which should accrue thereon, in such 
Inanner as to exonerate the treasury of the State from any ad- 
vances of money for that purpose ; and that in case the said com- 
pany should make default in the payment of either interest or prin- 
cipal of said bonds or any part thereof, “it shall be lawful for the 
Governor to sell their road and its appurtenances by auction to the 
highest bidder, first giving at least six months’ notice of the time 
and place of such sale, by advertisement to be published once in 
each week in the paper in which shall be published the laws of Jef- 
ferson City and in two public newspapers printed in the city of St. 
Louis, or to buy in the same at such sale for the use and benefit of 
the State, subject to such disposition in respect to such road or its 
proceeds as the Legislature may thereafter direct.” 

That under and pursuant to the provisions of said act there were 

issued, accepted, and sold at different times between the 28th 
6 day of December, 1853, and the 4th day of September, 1556, 

both inelusive, bonds of the State of Missouri to the amount 
of fifteen hundred thousand dollars, bearing interest at the rate of 
SIX per cent. per annuniy, as provided in the said act, and payable 
twenty vears from the date of issue. Your orators further show, 
upon information and beliet, that the credit of the State of Missouri 
Was not, during the times aforesaid, sufficiently good to make it 
possible to sell the said bonds at any price not less than par, as was 
In the said act of February 22d, 1851, provided and required, and 
that only one hundred and fifty thousand dollars of the said bonds 
were in any manner sold or disposed of until after the 10th day of 
February, 1855, upon which day an act was passed by the said Gen- 
eral Assembly entitled «An act for the benefit of the Pacttie and 
other railroad companies,’ whereby it was provided that the bonds 
issued as aforesaid, among others, might be sold or disposedof by the 
companies to which the same were issued, in such mnanner, time and 
place as to such companies might seem most expedient, and at their 
real market value. That after the passage of the said last men- 
tioned act the remaining thirteen handred and fifty thousand dollars 
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of the said bonds were sold by the said Hannibal and St. Joseph 
Railroad Company at a large discount from the par value thereof. 

That by an act of the General Assembly of the State of Missouri, 
which became a law December 10th, 1855, entitled “An act to se- 
cure the completion of certain railroads in_ this State,” there was 
authorized a further loan of the eredit of the State of Missouri in 
her bonds to the extent of a further sum of fifteen hundred thou- 
sand dollars, such bonds, however, to be thirty-vear bonds, at a rate 
of interest not higher than seven per ecent., payable semi-annually ; 
and the said act provided as follows, that is to say: “The loan of the 

State’s credit under this act shall be, and it is hereby declared 
7 to be upon the condition of a first hen or mortgage, as con- 

tained and reserved in the act of February 22d, 1851, herein- 
before recited, and the same shall in all respects be held to be an ex- 
tension of the loan of said credit under the same mortgage provis- 
ions, securing the State in this, as in the former loan, upon the same 
equal and unrestricted basis as to each and every bond of the State 
so issued under said acts or either of them.” 

The said act further provided as follows, that 1s to say: 

“§ 5. In addition to the provisions already made by law for the 
payment by said companies of the interest and principal of the bonds 
of the State hereafter to be issued under this or any former law tor 
the benefit of the ratlroad companies in this aet mentioned, there 
shall be paid by the companies, respectively, to the treasurer of this 
State one and a quarter per cent. in each year on each thirty-vear 
bond and two and a half per cent. in each year on each twenty-year 
bond so sold or hypotheeated, the first vear’s payment to be made 
within sixty days atter the sale or hypothecation of such bond, and 
such other annual payment on the first day of January in each vear 
thereafter; which percentage shall be invested, at not less than seven 
per cent. interest, In such securities as are provided for in this act; 
and also from the net profits arising from said roads, after the same 
shall be completed and in operation, respectively, ad sulil equal to not 
less than ten per cent. per annum upon the net earnings of said roads, 
which sums so paid to the treasurer of the State shall constitute a 
sinking fund for the purpose of paying the bonds of the State so 
issued and to be issued as aforesaid at maturity to said companies 
respectively.” 

The said act further provided as follows, that is to say: 

*§ 18. That after the Hannibal and St. Joseph Railroad shall be 
completed, equipped, and in operation, said road shall be required 

to pay into the treasury of the State the surplus proceeds of all 
s land sales or such other securities as may be provided by the 

company in a deed of trust or otherwise, in a place to be 
adopted by said company, to raise funds to complete the road, to be 
applhed by the treasurer to the retiring of the bonds of the State 
issued and loaned to said company under this or former acts.” 

That under and pursuant to the provisions of the said act of De- 
cember LOth, 1855, there were issued, accepted, and sold, between 
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the 10th day of November, 1856, and the 28th of February, 1857, 
both inclusive, bonds of the said State, bearing interest at the rate 
of six per cent. per annum and payable thirty years after their dates 
of issue, to the amount of fifteen hundred thousand dollars. 

And your orators further show, upon information and belief, that 
all of the said two issues of bonds aforesaid, amounting in the aggre- 
gate to the sum of three millions of dollars at par, were sold at their 
real market value, and the said Hannibal and St. Joseph Railroad 
Company received therefor the sum of $2,447,718.56, and no more, 
being a discount from the face value of the said bonds of $552,281.50. 

That shortly after the passage of the aet of December 10, 1855, 
aforesaid, the Hannibal and St. Joseph Railroad Company paid into 
the treasury of the State, by way of percentage, under the provisions 
of the 5th section of the said act above recited, the sum of nineteen 
hundred dollars, which is still held by the treasurer of the said State, 
and that no further or other sums were ever paid in accordance with 
the provisions of the said 5th section. 

That the sum of two and a half per cent. on each twenty-year 
bond and one and a quarter per cent. on each thirty-vear bond 
required to be paid by the said 5th section to and including January 
Ist, I8S2, amounts to the sum of 81,513,265; that the sum of 10 
per cent, per annum upon the net earnings of the Hannibal and 
St. Joseph Railroad Company, provided to be paid in said oth section, 
down to and including the vear 1851, amounts to the sam of 
S1,588,010, amonnting in the aggregate to the sui of $2,906,275. 

That by an act approved March 28th, 1861, entitled ‘An 
Uv act directing the collection of certain monves due the State,” 
the General Assembly of the State of Missouri required the 
commissioners of the State interest fumd to cause suits to be com- 
menced against the said railroad company for all sums of money due 
and owing by said company to the State under the said 5th section 
of the act of December 10,1855; that no suits were ever commenced 
pursuant to the said last mentioned act. 

That prior to the vear 1861 the State of Missouri had, in addition 
to the aid given as aforesaid to the Hannibal and St. Joseph Rail- 
road Company, loaned its credit by the issue of bonds to the com- 
panies, and in the amounts hereinafter specified, that Is to say: to 
the Pacitie Railroad Company, seven millions of dollars; to the 
Southwest Branch of the Pacitic Railroad Company, four millions five 
hundred thousand dollars; to the St. Louis and Tron Mountain Rail- 
road Company, three millions five hundred and one thousand dollars ; 
to the North Missouri Railroad Company, four millions three hundred 
and fifty thousand dollars; to the Cairo and Fulton Railroad Com- 
pany.six hundred and fifty thousand dollars ; and to the Platt County 
Railroad Company, seven hundred thonsand dollars; amounting, In 
the aggregate, to twenty millions seven hundred and one thousand 
dollars. | 

That at the close of the war of the rebellion, in the early part of 
the vear 1865, all of the above railroad companies, except the Ilan- 
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nibal and St. Joseph Railroad Company, had made default in pro- 
viding means for the pavinent of the interest upon the State ald 
bonds issued to them, and were largely indebted to the State for the 
interest paid by ihe State upon such bonds. The Tfaunibal and St. 
Joseph Railroad Company alone had always complied with the re- 
quirements ofthe law by providing for the interest upon the bonds 
issued to it as aforesaid. None of the said railroad companies, in- 
cluding the Hannibal and St. Joseph Railroad Company, had com- 
plied with the sinking -fand provisions of the dth section of the act 

of December 10th, 1855, aforesaid, or with any of the pro- 
10 Visions of law regarding the creation and miudntenanece of a 

sinking fund, No payments had been made of the surplus 
proceeds of lands under the LS8th section of the act of December 10th, 
1855. The lands referred to in the said 18th section and the entire 
railroad and tranchises of the ILannibal and St. Joseph Railroad 
Company were heavily burthened with mortgages, and the said 
company was in default in the payment of interest to the holders of 
the bonds secured by the said mortgages. It was manifestly impos- 
sille for the TTannibal and St. Joseph Railroad Company, or any of 
the railroad companies of the State, then to comply with the sink- 
ing-fund provisions of the dth section of the act of December 10th, 
1855. Thereupon, and for the purpose of aifording a practicable 
minethod of providing for the payment of the principal and interest 
of the State aid bonds issued to the said Taunibal and St. Joseph 
Railroad Company as aforesaid, the General Assemblv of the State 
of Missouri, by an act approved February 20th, 1865, entitled An 
act to provide for reducing the indebtedness of this State,” provided 
that the Hannibal and St. Joseph Railroad Company might itself 
issue three millions of dollars of bonds of said company, secured by 
vw mortgage to three trustees of its road and franchises, and further 
provided as follows, that is to.say : 

“oo 2. Whenever the trustees provided for in the first section of 
this act shall pay into the treasury of the State a sum of money equal 
In amount to all indebtedness due or owing by said company to the 
State. and all Nabilities incurred by the State by reason of laving 
issued her bonds and loaned the same to said company as a loan of 
the credit of the State, together with all interest that is or may at 
the time when such payment shall be made have accrued and re- 
mained unpaid by said company, and such facts shall have been cer- 
tified to the Governor of the State by the State treasurer, who is 
hereby directed to make such certificate, then the Governor of the 
State is hereby authorized and required to make over, assign, and 

convey to the trustees aforesaid all the first liens and mort- 
1] gages now held by the State under the provisions of” the 

aforesaid acts of February 22d, 1851, and December 10th, 
1855. 

The said act of February 20th, 1865, further declared that the 
true intent and meaning thereof was to place the persons and par- 


ties who might hold the bonds of the road authorized to be issued 
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thereby thronga the trustees therein provided, in the same legal po- 
sition which the people of the State of Missouri then held, with full 
power toact in the premises as the said State, by its Governor, might 
have done; and that in the case of default upon the principal or in- 
terest of the bonds of the said railroad company issued under the 
sald act. it should be the duty of the trustees to advertise and sell 
the road of the said company and its appurtenances in the manner 
provided for the sale of the same by the Governor of the State in 
the acts aforesaid, and that all needed authority so to do should be 
maintained and all needed deerees should) be issued by and in any 
court of competent jurisdiction in the said State. 

That by an act approved March 4th, 1868, entitled «An act toamend 
the fitth section of an act entitled ¢an act to secure the completion of 
certain railroads in’ this State,’ passed December 10th, 1855, the 
General Assembly of the State of Missouri expressly suspended the 
obligations Imposed In the said Sth section of the act of December 
10th, 1855, so long as the companies therein referred to should con- 
tinue to pay the interest and principal of said State bonds as the 
sume should become due, and further provided as follows, that is to 
say: but upon any failure to promptly pay such indebtedness, or 
any part thereof as aforesaid, at any time hereafter, this suspension 
shall abate and forever cease as to any, each, and all such companies 
or roads so failing, and all and singular the sams and amounts as 
speciied in the said section, suspended as aforesaid, shall thereapon 
at once become dae and payable as in said section specitied.” 

That afterwards, and in the vear 1874, the first million and a half 

of dollars of bonds issued by the State as aforesaid, being 
12 those issued under the act of February 22d, 1351, being about 

to mature, the General Assembly of the State of Missouri, 
hy chi act approved March 21st, 1874, provided that whenever civ 
owner of any of the bonds issued under the act of February 224d, 
T8511, and December 10th, 1855, aforesaid, pavable by the State on 
ar betore Jannary Ist. IS77. should present the Sale to the treas- 
urer of the State and satistv the said treasurer of his ownership, and 
that sach bonds had not been paid by the State or the said railroad 
company taken up and placed in the hands of the trustees provided 
for in the aet of February 20th, 1865, such bonds should be renewed 
for a further term of twenty Vealrs, and renewal bonds issued it) @X- 
change therefor up to the amount of one million anda half of dol- 
lars. The said act of March 2d, 1874, provided further that the 
statutory mortgage of the State upon the said railroad should remain 
uniinpaired and of full force to secure the payment of the new 
bonds.” and further declared as follows : “It being the object and 
intent of this act only to extend the time of payment of existing ob- 
ligations, and to give the holders thereof new evidence of the exist- 
ing indebtedness, and not in any manner to release, invalidate, im- 
pair, or atfect any lien, mortgage, preference, privilege, or obliga- 
thon now held by the State, or by the people of the State, on the 


road, property or appurtenances of said Hannibal and St. Joseph 
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Railroad Company for securing the payment of the principal and 
interest on the sums of money for which such original bonds were 
issued and accepted, and for the renewals of which the bonds named 
in this act are authorized to be issued.” 

And the said act further provided as follows, that is to say: ‘That 
the bonds authorized to be issued by this act shall be denominated 
the Hannibal and St. Joseph Railroad Company State renewal bonds, 
and for the punctual redemption of these bonds and the payment of 
accruing interest thereon the Hannibal and St. Joseph Railroad Com- 
pany shall a CO PVOvision Li the Seegte Whdediter AS HO Pe pred hi lian in 
CUNSE of the old bonds hi re a, pro} mse ti) WY Peper * Paty 

The said act further provided for the tiling of a formal acceptance 

thereof by the said railroad company, and that “such accept- 
15 anee, When filed. shall be evilence of the intention of the 

company and of its agreement with the State that the exvsting 
lien or first mortyage shall remen in tull force and effect.” 

That having in view all of the then existing laws of the State of 
Missouri regarding the said State aid bonds, and the obligations of 
the Hannibal and St. Joseph Railroad Company in relation thereto, 
and having also in view all the limitations npon such obligation and 
all the alternative methods of providing for the same afforded to the 
said railroad company by the said then existing laws, and having 
particalarly in view and being influenced particularly by the provis- 
lions oF the act of February 20th, 1865, aforesaid, whereby the said 
railroad company was authorized at anv time to acquit itself of its 
obligation to the State, irrespective of the time of maturity of the 
bonds issued by the State, the said Hannibal and St. Joseph Railroad 
Company duly and formally accepted and consented to the said act 
of March 21st, 1874, and tiled its written acceptance thereof, and con- 
sented and agreed on the terms and conditions aforesaid to the re- 
newal and extension of the indebtedness of the State as therein pro- 
vided ; that pursuant to the said act and consent there were surren- 
dered to the State bonds issued by the State, under the act of Feb- 
rnary 22, 1851, aforesaid, to the aggregate amount of principal of 
$1,499,000, and new bonds of the State, having twenty vears to run, 
were issued in exchange therefor at or about the following dates and 
In the following amounts, that is to say: On the Ist day of July, 
18/4, $500,000; on the Ist day of July, 1875. $203.000 on the Ist 
day of January, 1876,8165,000; on the Ist day of July, 1876, S614.- 
O00, and on the Ist day of July, S77, $17,000, amounting in the Aug- 
gregate to the said sum of $1,499,000, That there was annexed to 
each of the bonds issued as aforesaid, under the act of December 


10, 1855, a copy of the aforesaid acts of February 22, 1851, Feb- 

ruary 10th, 1855, and December 10th, 1855, and that there was 

printed upon each of the renewal bonds issued under the act of Mareh 

“Ist, 1874. asa part of the indorsement therof. a copy of the said 

act, and that there are annexed hereto, marked Exhibit A, copies of 
- of the said acts as Well as of the aforesaid acts of February 

14 20th, 1865, and of Mareh 4th. L868, which your orators pray 
may be read as part of this bill. 
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Your orators further show that $500,000 of the State aid bonds 
aforesaid, issued under the act of December 10th, 1855, will mature 
in the vear T886, and the other million of the said bonds issued under 
the sila uct will mitre in the Vear LSS7. ‘eaticd that iN} the miesuntime 
other funded and mortgage obligations of the said TLannibal and St. 
Joseph Railroad Company, constituting inferior liens on its property 
ancl tr uichises, are to mature; that h: aving In view the approae hing 
maturity of the said obligations, and no provision having been m: ude 
therefor by wav of a sinking fund, it beeame necessary for the said 
rulroad company to make provision for meeting the said several ob- 
ligations by the creation of new charges upon its property and fran- 
chises, Which should at once supersede the existing obligations and 
provide the means for satistving the same; that to the end aforesaid, 
and asa part of a general plan of refunding the funded and mort- 
gage debt of the said Hannibal and St, Joseph Railroad Company, 
and of providing not only for the payment of the inferior obligations 
about to become due, but of providing for the payment of the said 
State aid bonds, maturing in the years 1885 and L887, which it was 
upparent could not be otherwise provided for, the said Hannibal and 

Joseph Railroad Company did, on the 50th day of April, 1881, 
issue its bonds to the amount of $5,000,009, signed by the president 
and countersigned by the secretary of the company, in sums of 
S1.000) cach, with coupons aftached, bearing interest payable semi- 
annually at the rate of 6 per cent. per annum, and having ten years 
to ran, and delivered the same to your orators as trustees, upon the 
trusts and for the purposes provided in the aforesaid act of February 
20th, 1865; and upon the said 30th day of April, 1881, the said [an- 
nibal and St. Joseph Railroad Company did by a mortgage or deed 
of trust, by and with appropriate forms of expression, convey to your 
orators as such trastees aforesaid the road of said company, with all 
its franchises, rolling stock, and appurtenances, subject, however, to 
all the liens and liabilities existing in favor of the State by virtue of 
any law of the State at the time of the issuance and delivery of said 
bonds. That a copy of the said mortgage is hereto annexed as a 
part of this bill, marked « Exlibit Bb.” 

That your orators thereupon negotiated and sold the said 

15 bonds and received the funds arising and realized therefrom, 
That with the funds so received upon the sale of the said bonds, 
together with the sum of $90,000, the amount of interest from the 
Is day of January, LSST, to the Ist day of July, ISS1, upon the 

3.000.000 loan of the credit of the State of Missouri aforesaid, which 

Wits turnished and provided to your orators by ei sald Hannibal and 

Jose ph Ruulro: ul Comp: mV, Vour Orators, us SUC! h tras te es as atore- 
said, did on the 20th day of June, 1881, pay into the treasury of the 
State of Missouri the sum of 83.090,000, which was a sum of money 
equal in amount to all indebtedness due or owing by said company 
to the State, and all liabilities ineurred by the State by reason of 
having issued her bonds and loaned the same to said company as a 
loan of the credit of the State, together with all interest taat had at 
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the time when such payment was made acerued and then remained 
unpaid by said company. 

That, upon the said 20th day of June, 1881, the treasurer of the 
State of Missouri did receive and receipt for the said sum of 85,090,- 
000, under the several acts hereinbefore mentioned, and did further, 
in accordance with the provisions of the said act of February 20th, 
1865, certify to the fact of such payment by your orators to the de- 
fendant, the Governor of the State of Missouri, the said certificate 
being in the words and figures following: 


«To THoomas T. CritreNnDEN, Governor of Missouri: 

I, Phil. FE. Chappel, treasurer of the State of Missouri, do hereby 
certify that R. G. Rolston, Heman Dowd, and Oren Root, jr.. trus- 
tees, have paid into the treasury of the State of Missouri three milill- 
ions and ninety thousand dollars ($3,090,000), under the act  enti- 
tled ‘An act to provide for reducing the indebtedness of the State,’ 
approved February 20th, 1865, on account of the statutory mortgage 
the State holds against the Haumibal & St. Joseph Railroad Company. 

Given under my hand this 20th day of June, 1881. 


(Signed) PHIL. FE. CHAPPELL, State Treasurer” 


That the said State of Missouri has ever since the said 20th day of 


June, S81, continued to use and enjoy the said sum of $3,000,000, 

and has never offered to return the same or any part thereof, 
16 and is estopped from denying that the same has satisfied and 

discharged the existing obligation of said railroad company to 
the State to the extent thereof; that on the Ist day of July, 1881, 
the said State paid the interest which accrued on that day upon the 
$5,900,000 of bonds issued by it as aforesaid under the acts of 1851, 
1855, and 1874, and on the Ist day of September, 1881, the Hanni- 
bal & St. Joseph Railroad Company paid the interest which accrued 
upon that day on the bonds of the said railroad company issued and 


delivered to and sold by your orators as atoresaid under the act of 


February 20th, 1865. 

Your orators further show that the said payment of $3,090,000 
was made by them after and pursuant to numerous communications 
and conferences between the said Hannibal & St. Joseph Railroad 
Company and the officers of the State of Missouri, wherein due con- 
sideration was given and a full discussion had upon the true intent 
and meaning of the act of February 20th, 1865, and the amount of 
money due trom the said railroad conipany to the State of Missouri, 
and payable under the provisions of the said act: that the said pay- 
ment was received and certified to by the treasurer of the State of 
Missouri, pursuant to instructions given to him by the fand com- 
missioners of the said State, who are the Governor, auditor, and attor- 
ney-general of said State, and after provision made by the General 
Assembly of the said State for the application of the moneys so paid, 
by legislation enacted by the said General Assembly, pursuant ton 
special message of the Governor informing them of the intention of 
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the sud railroad COMpPany to comply with the provisions of the said 
act of February 20th, 1865. That a copy of the aforesaid message 
of the Governor to the General Assembly, and of the act passed pur- 
suant thereto, and of a letter from said railroad company to the State 
fund commissioners, and of the instructions of the fand commis- 
sioners to the treasurer, are annexed hereto, marked “ Exhibit C,” 
and vour orators pray that they Milay be read as a part of this bill. 

Your orators further show that there is not and was not upon the 
said 20th dav of June, 1881, any indebtedness whatsoever due an 

owing by the said Hannibal and St. Joseph Railroad Com- 
17 pany to the State of Missouri, or Hability incurred bv the State 

for said company other than such indebtedness or liability as 
then existed by reason of the issuance of said 83,000,000 of bonds 
and the interest then accrued and unpaid thereon, and that all inter- 
est upon the said bonds from the issuance thereof up to and inelad- 
ing the interest which matured upon the Ist day of January, 1881, 
had been provided tor by the Hannibal and St. Joseph Railroad 
Company, and the same had been paid out of the tuuds provided by 
the said company without the advance of any money from the treas- 
ory ot the State of NMlissourt tor that purpose, 

That notwithstanding the receipt and acceptance by the State of 
Missouri of the 83,090,000 for the purpose aforesaid, and the pay- 
ment by the State of Missouri of the interest upon the sald 83,000,000 
of State aid bonds which matured on the Ist day of July, 1831, 
Without any further or other provision on the part of the said rul- 
road compauy than the aforesaid payment of $3,090,000, the said 
State has made default in the payment of interest upon the suid 
$3,000,000 of bonds which mature upon the Ist day of January, 
IS82. and has failed and refused to pay the said interest or any part 
thereof, 

And vour orators further show that by virtue of the payment of 
$3.090.000 so as aforesaid. made by them into the treasury of the 
Stute of Missouri on the 20th day of June, 1881, the obligation anil 
indebtedness of the Tlannibal and St. Joseph Railroad Company to 
the State of Missouri by reason of the loan of the eredit of the said 
State to said railroad company in the issue of the $3,000,000 of bonds 
doand discharged, and that by such pay- 
ment full and complete provision was made in accordanee with the 
true intent and meaning of the laws of the State of Missouri tor the 
| bonds and the payment of the interest accrued 
and to acerue thereon: and that your orators, as such trustees as 
aforesaid, by virtue of such payment became entitled to and did then 
“assume and ever sinee have occupied the same legal position which 
the people of the State of Missouri theretofore held as owners ot a 
| hen upon the railroad and franchises of the said Hannibal 
Is and St. Joseph Railroad Company ; that your orators then 
ame entitled to receive in accordance with 
t of February 20th, 1865, aforesaid, a convey- 


storesaid wis tally sitistle 


redempti yn} of the Sill 


and thereby Lyec 
the provisions of thie ACS 


anee which should by appropriate expresstons COuVeN to your orators 
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all and singular the rights, titles, and interest held by the State and 
the several acts of the Legislat iture aforesaid in and to said railroad, 
its rolling stock, tr: anchises, and appurtenances, to be held by your 
Orators as security tor the Pavinre nt of the bonds of the said rowd aul- 
thorized and issned as aforesaid under the provisions of the said act 
of February 20th, 1865; and your orators well hoped that the de- 
fendant. Thomas T. Crittenden, as Governor of the State of Missouri, 
as aforesaid, would comply with your orators’ just demands, and 
would in accordance with the provisions and requirements of the 
said act of February 20th, 1865, execute and deliver such couvey- 
ance to vour orators. 

Your orators charge that the defendant, combining and confeder- 
ating with divers other persons to your orators unknown, and design- 
ing to wrong and injure your orators and the bondholders whom they 
represent under the morigage aforesaid, and pretending that the said 
sum of $3,000,000 was not a sum of money equal in amount to cull 
indebtedness due or owlg by sald company to the State and all la- 
bilities ineurred by the State, by reason ot having issned her bonds 
and loaned the same to said company, together with all interest that 
had at the time when such payment was made accrued and then re- 
mained unpaid by said company; and, further, pretending that the 
said Hannibal and St. Joseph Railroad Company was and is liable 
and held for all interest to accrue between the said 20th day of June, 
1881, and the maturity of each and all of said bonds issued under 
the act ot February D2], 1851. ana renewed nuder ‘the acl of 


March 21st, 1874, as well as those issued under the said act of 


December 10th, 1855, notwithstan: ding the payment, receipt, and 
application of the money par 3 Into the State treas sury by your orators 
on the 20th day of June, 1881; and notwithstanding that vour orators 
by such payment became the owners of the said lien of the State on 
said railroad, in trust, to hold the same as seeurit vy tor the payvinent 
of the bonds uit thorized tO be Issue d. anid Issue “| 1 }) MIPSUahnee 
19 of the Ist section of the act of Febru: ary 20th, 1865, and for 
sald pion reason has refused and. still refuses to make 
over, assign, or convey to VOUr Orators, the trustees uforesnid., the 
first liens and Morigage s he ne by the State under the acts of Febru: uy 
99d, 1851, December 10th. 1855 d, and Mareh 21st, 1874. but. on the 
contrary, the defendant hi aving caused the State of Missouri to fail 
to pay the semi-annual interest due on the Ist day of January, 1882, 
pretends that the said Hannibal and st. Joseph Railroad Company 
is in default in not providing for the pavinent of the sala semn- 
ant ral intere st due Ol the Ist of Janu: uy, I8S2. and now threatens 
and is about to advertise and sell the POX ul of the said Tlannibal and 
St. Joseph Railroad Company, under the pretended authority of the 
eleventh section of the said act of Febru; ry 22nd, 1851, under said 
pretense that said lannibal and St. Jose pl Railroad Company is in 
default in not providing for the payment of said interest. 
All which acts, doings, and pretences are contr: iy TO equity and 


good conscience, and tend to the manifest Wrong and injury of your 


Yer 


Yer 
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orators In the premises, and do and will cloud the title of vour ora- 
tors in and to the said rairoad vested in them by the mortgage or 


deed of trust aforesaid, and work irreparable injury to vour orators 


and to the holders of the bonds issued to vour orators under the act 
of February 20th, 1865, and have eansed and will cause great appre- 
hension and alarm among the holders of all the securities of the said 
railroad company, and will interfere with and prevent the refunding 
of the funded and mortgage debt of the said company inferior to the 
statutory mortgage aforesaid, but constituting a hen prior to that 
now held by your orators under the said mortgage to them of April 
30, TSS81, upon the said road. 

In consideration whereof, and inasmuch as your orators can only 
have adeqnate relief in the premises in this honorable court, where 
only such matters are properly cognizable and relievable, and to the 
end that justice may be done in the premises as between the said 
defendant and your orators, vour orators pray that they may have 


judgment against the said defendant. 


L. ‘Phat your orators be adjudged and decreed to have paid 

20 into the treasury of the State of Missouri, by the payment of 

$35,090,000 upon the 20th day of June, I881,a sum of money 

equal in amount to all indebtedness due or owing by the Hannibal 

and St. Joseph Railroad Company to the State of Missouri, and all 

liabilities incurred by said State by reason of having issued her bonds 

and loaned the same to said company asa loan of the credit of the 

State, together with all interest which upon the said 20th day of 
June, 1881, had accrued and remained unpaid by said company, 


Il. Phat the payvinent made by your orators into the treasury of 


the State of Missouri on the 20th day of June, ISSt, be adjudged 
and decreed to have folly satisfied and discharged all indebtedness 
due or owing by the Hannibal and St. Joseph Railroad Company to 
the State of Missouri, and all liabilities incurred by the State by 
reason of having issued her bonds and loaned the same to said com- 
paoyv as a loan of the eredit of the State, together with all the inter- 
est that on said 20th day of June, 1881, had accrued and remained 
unpaid by said company, and all indebtedness, Hability, and obliga- 
tion whatsoever on the part of the Tlannibal and St. Joseph Railroad 
Company to the State of Missouri, secured by the mortgage of the 
road of the said company and its appurtenances to the people of the 
State of Missouri, provided for in the act entitled An-act to expe- 
dite the construction of the Pacifie Railroad and of the Tlannibal and 
St. Joseph Railroad,” approved February 22d, 1551, and in the act 
entitled «An act for the benetit of the Pacitie and other railroad com- 
panies,” approved Febraary 10th, 1855, and in the act entitled An 
act to secure the completion of certain railroads in this State,” whieh 
became a jaw on the Loth dav of Deeember, 1855, and in the aet 
entitled “An act to authorize the issue of new State bonds in renewal 
of certain other bonds heretotore issued to the Hannibal and St. Jo- 
seph Railroad Company, and to maintain and perpetaate the first 
lien of the State to secure the payment thereot,” approved March 
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21st, 1874, or by any of said acts, or seenred by any lien, mortgage, 

preference, priv ileee, or obligation held by the State of Missouri or 

by the people of the State of Missouri on the road. property, « r ap- 

purten: neces of the said Hannibal and St. Joseph Railroad C ste any 
under any provisions of law whatsoever, 


21 IIL. That the whole mortgage and lien of the people of the 
State of Missouri secured to them by the provision of the 
acts of February 22d, 1851, February 10th, 1855, and December 


10th, 1855. and Mare h 21st. S74, or any of the provisions of any 
of the said acts, be adjudged and deereed to have vested in your 
orators by virtue of the payment aforesaid, and that your orators, as 
trustees for the holders of the bonds issued to them as aforesaid, be 
adjudged to be subrogated to all the rights of the people of the 
State of Missouri, and to all the powers ape in the Governor of 
the State of Missouri, by the said statutes, or any of them, for the 
enforcement of the said mortgage and lien, 

IV. That the defendant, the Governor of the State of Missouri, 
be adjudged and decreed to make over, assign, and convey to your 
orators all the first Hens and mortgages which were on the 20th day 
of June, 1881, held by the State of Missouri under the provisions 
of the act of the Legislature of the State approved February 22d, 
1851, and of the act of the said Legislature approved December 
10th, 1855, and of the renewal act, approved March 21st, 1874, to 
secure the payment of loans of the credit of the State to the ILanm- 
bal and St. Joseph Railroad Company in the aggregate sum of 
$5,000,000, sach conveyance by appropriate expressions to convey to 
your orators all and singular the rights, titles, and interests held by 
such State under the several acts of the Legislature aforesaid, in and 
to said railroad, its rolling stock, franchises, and appurtenances, to 
hold the same as security for the payment of the bonds of the road 
authorized and issued under the Ist section of the act entitled *An 
act to provide ps reducing the indebtedness of the State,” approved 
February 20th, 1865. 

V. That the ea his agents and attorneys and servants, be 
perpetually enjoined and restr ained trom se ing the railroad of the 
Hannibal and St. Joseph Railroad Company, or its appurtenances, 
under the charge or pretence that the said « omp: my has made default 
in the p: ayment of either the interest or principal of the said State 
— bonds or any part thereof, or under the pretended authority of 

‘for the enforcement of any of the mortgages or liens which were 
males: to fo the State of Missouri by the statutes aforesaid, or any 
of them, and from giving notice by advertisement or sade of 
anv such sale at any time or place whatsoever. 

VI. That vour orators may have such further or other relief in the 

premises as the n: iture of the cireumstances of this ease m: LV 
22 require and to this honorable court may seem meet; and may 
it please your honors to grant to your orators a writ of in- 
junction issuing out of and under the seal of this honorable court, 
or issued by one of your honors, according to the form of the st: duhe 
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in such cases made and provided, directed to the said Thomas 'T. 
Crittenden, defendant, commanding and enjoiniug and restraiing 
the said defendant, his agents, attorneys, and servants, and each of 
them, as hereinbefore praved., 

And aay it please your honors to grant also to your orators a 
writ of subpcena of the United States of America issuing out of and 
under the seal of this honorable court, directed to the said Thomas 
Tl. Crittenden, defendant, commanding him on a day certain therein 
to be named, and under a certain penalty to be and appear in this 
honorable court, then and there to answer all and singular the prem- 
ises, and to stand to and perform and obey such further order, 
direction, and decree as may be made against him, 

And your orators, as in daty bound, will ever pray, «ce. 

R. G. ROLSTON, — 
HEMAN DOWD, 
OREN ROOT, Jr., 
' Complainants, 

GEORGE W. EASLEY, 

Solicitor for Complarnants, 
JOUN F. DILLEN, 
ELUIU ROOT, 

OF Counsel, 
Unirep States or AMERICA, - 
Southern District of New Yorh, § ait 


On this 3d day of January, 1882, before tne personally appeared 
~Teman Dowd, one of the above named complainants, and made 
oath that he has read the foregoing bill of complaint subscribed) by 
him and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters which are therein 
stated to be on intormation and beliet, and as to those mutters he 
believes it to be true. 


HEMAN DOWD. 


Subseribed and sworn to before me this 3d day of Jamy, 1882, at 
five o’clock P.M. , 
[SEAL.] HENRY W. TIRE EP, 
Notary Public, N.Y. Co, 
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AN Act to expedite the construction of the Pacifie Railroad and of 
the Ilannibal and St. Joseph Railroad. 


Be it enaeted by the General Assembly of the State of Missouri 
as follows: 

Section 1. When the Pacifie Railroad Company shall produce to 
the Governor of the State satisfactory evidence, by the affidavit of 
the treasurer, and two of the directors of said company, that the 
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sum of fifty thousand dollars, collected on the eanital stock of said 
company, has been expended by them in the survey, location, and 
construction of their railroad, he shall cause to be issued and deliv- 
ered to said company, as a loan of the publie credit, special bonds 
of the State to the amount of fifty thousand dollars, bearing an 
interest of six per cent. per annum from thie time they are nego- 
tiated in the hands of the holder, pavable semi-annually; and after 
the expenditure of the whole of said sum. of fifty thousand dollars 
realized from the sale of said bonds, whenever said company shall 
produce like proof to the Governor that they have expended the 
further sum of fifty thousand dollars of their own moneys, collected 
on their capital, in the actual construction of said railroad, the Gov- 
ernor shall in like manner cause to be issued and delivered to said 
company further like bonds to the amount of fifty thousand dollars; 
and in like manner as often as said company shall from time to time 
furnish evidence of having expended from their own moneys, col- 
lected on their capital stock, further sums, not less than fifty thousand 
dollars each, in the construction of their road, and that thev have 
also expended the whole proceeds of the sales of the bonds pre- 
viously issued by the State in the construction of their said railroad, 
the Governor shall cause to be issued and delivered to said company 
further Hke bonds to the amount of fifty thousand dollars each 
time; provided, the total amount of State bonds to be issned and 
loaned to said company shall not exceed two millions of dollars ; 

provided, that no part of said bonds shall be delivered to said 
24 company until at least one million and a half of dollars has 

heen subseribed, in good faith, to the capital stock of the 
said company, and satisfactory proof thereof has been made to the 
Governor, 

Sec. 2. When the Hannibal and St. Joseph Railroad Company 
shall produce to the Governor of the State satisfactory evidence by 
the affidavit of the treasurer and two of the directors of said com- 
pany that the sum of fifty thousand dollars, collected on the capital 
stock of said company, has been expended by them in the survey, 
location, and construction of their railroad, he shall cause to be 
issued and delivered to said company as a loan of the public credit 
special bouds of the State to the amount of fifty thousand dollars, 
bearing an interest of six per cent. per annum from the time they 
are negotiated in the hands of the holder, payable semi-annually ; 
and after the expenditure of the whole of said sum of fifty thousand 
dollars realized from the sales of said bonds, whenever said com- 
pany shall produce like proof to the Governor that they have ex- 
pended the further sum of fifty thousand dollars of their own 
moneys, collected on their capital, in the actual construction of said 
rulroad, the Governor shall in like manner cause to be issued and 
delivered to the said company further hke bonds to the amount of 
fifty thousand dollars; and in like manner, as often as the said com- 
pany shall from time to time furnish hke evidence of having ex- 
pended from their own moneys, collected on their capital stock, 
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further sums of not less than fifty thousand dollars each, in the eon- 
struction of their road, and that they have also expended the whole 
proceeds of the sales of the bonds previously issued by the State im 
the construction of their said railroad, the Governor shall eause to 
be issued and delivered to the said company further like bonds to 
the amount of fiftv thousand dollars each time; provided, the total 
amount of State bonds so to be issued and loaned to the suid eom- 
pany shall not exceed one and a half millions of dollars; provided, 
that no part of said bonds shall be delivered to said company 
25 until at least five hundred thousand dollars in money, or its 
eqnivalent, has been subscribed in good faith to the capital 
stock of said company, and satisfactory proof thereof made to the 
Governor, | 

Sec. 5. No part of the said bends shall be delivered to the said 
colmpany, or either of them, until the acceptance thereof shall be 
signified to the secretary of State by the hline in lus office of a cer- 
tificate of such adece prance under the corporate seal of the COMPANY 
thus accepting, and the signature of their president. 

Sic, 4. Each certificate of acceptance, so executed and filed as 
aforesaid, shail be recorded in said office of the secretary of State, 
and shall thereupon beeome, and be, according to all intents and 
purposes, a Mortgage of the road of the Company executing and 
filing their acceptance as aforesaid, and every part and section 
thereof, and its appurtenances, to the people of this State. for secur- 
Ing the payment of the principal and interest of the sams of moueyv 
for which such bonds shall, trom time te time, be issned and ac- 
cepted us aforesaid, 

Sic. 5. That said bonds thus issued to the Paeitic Railroad Com- 
pany shall be denominated * Pacitie Railroad State Bonds,” and the 
said bonds thus issued to the Tlannibal and St. Joseph Railroad 
Company shall be denominated ‘The THanunibal and St. Joseph 
Railroad State Bonds,” and the faith and credit of this State are 
hereby pledged for the pavinent of the interest and the redemption 
of the principal thereot. 

Sec. 6. The said bonds shall be signed by the Governor and 
countersigned by the secretary of State, and sealed with the seal of 
the State, and shall be registered in the office of the auditor of 
public accounts, and shall be of denominations not exceeding one 
thousand dollars each in amount, with coupons attached, and shall 
be pavable to the order of said Companies respectively, and may be 

ransferred by the endorsement of the respective presidents of 
26 the said companies for the time being; and such endorsement 

shall be considered the act of the company, and a copy of 
this act shall be attached to each of said bonds. 

Sic. 7. The said bonds shall be redeemable at the pleasure of the 
Legislature, at any time atter the expiration of twenty years from 
the date of the respective issue thereof; and the Interest thereon 
shall be pavable semi-annually in the city of New York on the tirst 
days of January and Jaly in each and every year. 
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Sec. 8. The said companies may sell or dispose of said bonds issued 
to them respectively at not less than par, and in sach manner, time, 
and place as to them, or either of them, may seem most expedient ; 
and the said companies, or either of them, may confer on any holder 
of any bond or bonds transferred by them the right to convert the 
same into stock of the company, at any time, not exceeding ten years 
from the date of such bond or bonds, and upon such terms and con- 
ditions as the said company may deem advisable; and upon such 
conversion the said company shall deliver up the said bond or bonds, 
so converted into stock, to the Governor, to be cancelled, who shall 
thereupon cause satisfaction thereof to be entered of record in the 
office of the auditor of publhie accounts. 

Sec. 9. Each of said companies shall make provision for punetual 
redemption of the said bonds so issued as aforesaid to them respect- 
ively, and for the punctual payment of the interest which shall ac- 
crue thereon in such manner as to exonerate the treasury of this 
State from any advances of money for that purpose; and the tolls 
and income which shall accrue from the use of their said roads re- 
spectively, when the same, or apy part thereof, shall be constructed, 
after paving the repairs and necessary expenses of operating the 
same and conducting the business thereof, shall be and are hereby 
pledged for the payment of said Interest. 

Sec. 10. No part of the bonds so authorized as aforesaid shall be 

issued to the said companies, or either of them, until fall and 
24 satisfactory evidence shall be given to the Governor and ap- 

proved by the attorney-general that no prior Hen or incum- 
brance has been created or exists on the road of the company apply- 
ing tor said bonds, or its appurtenances, except such lien as may 
have been created under this act. 

Sec. 11. In ease the said compamies, or either of them, to which 
bonds shall as aforesaid be issued, shall make default in) the pay- 
ment of either interest or principal of the said bonds, or any part 
thereof, no more bonds shall thereafter be issued to said delinquent 
company, and it shall be lawtul for the Governor to sell their road 
and its appurtenances, by auction, to the highest bidder, first giving 
at least six months’ notice of the time and place of such sale by ad- 
vertisement, to be published once in each week in the paper which 
shall publish the laws of Jefferson City and in two public newspapers 
printed in the city of St. Louis; or to buy in the same at sneh sale, 
for the use and benefit of the State, subject to such disposition in 
respect to such road, or its proceeds, as the Legislature may there- 
after direct. 

This act to take effect and be in force trom and after its passage. 
Approved February 22, 1851. : 


Wy 
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AN Act to accept a grant of land made to the State of Missouri by 
the Congress of the United States to aid in the construction 
of certain railroads in this State. and to apply a portion thereot 
to the Hannibal and St. Joseph Railroad. 


be it enacted by the General Assembly of the State of Missouri 
as follows : 

SectTIoN 1. That all that portion of the lands granted to this State 
by the act of Congress entitled “An aet granting the right of way 
to the State of Missouri, and a portion of the publie lands,” to aid 
in the construction of certain railroads in said State, approved June 
10, 1852, so far as the same are applicable to the construction of a 
railroad from the town of TLlaanibal to the town of St. Joseph, in 
this State, and which may be selected or located in conformity with 

Its provisions, together with all the rights and privileges thereto 
28 belonging or in said act granted, shall vest in full and com- 

plete title in the Hannibal and St. Joseph Railroad Company, 
for the uses and purposes and subject to the conditions, reversion, 
and provisions set forth and contained in said act of Congress. 

See. 2. The selection of lands provided tor in the act of Congress 
aforesaid shall be made by said company, or such agent or agents 
as it may designate, under the appointment of the Governor, subject 
to the approval in said aet specitied, and a eopy of the location of 
said road shall be made and certified by the president and chiet en- 
gineer of said company under the corporate seal of said company, 
and forwarded to the local land offices and the General Land Office, 
as in said act reqnired. Such selection of lands, as well as the sur- 
veys, location, and copy of the location of said road, shall be at the 
cost and charge of said company, withont charge of any kind upon 
the treasury of this State. 

Sec. 3. In consideration of the grants and privileges herein con- 
ferred upon said company, the said company shall, on the first Mon- 
day in December of each vear, after said road is completed, opened 
and in operation, and declares a dividend, pay into the treasury of 
the State a sum of money equal to the amount of the State tax on 
other real and personal property of like value for that year, upon 
the actual value of the road-bed, buildings, machinery, engines, cars, 
and other property of said company, which shall be as a considera- 
tion to the State tor the execution of the trust reposed in the State, 
by an act of Congress of the United States approved June LO, 1852, 
entitled an “Act granting the right of way to the State of Missouri, 
and a portion of the public lands to aid in the construction of cer- 
tain railroads in said State ;” and for the purpose of ascertaining 
the value of the same, it shall be the duty of the president of said 
company, on the first day of February in each vear, after said road 
is completed, opened and put in operation, and declares a dividend, 
to furnish to the anditor of the State a statement, under his 
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29 oath, made before and certified by some officer authorized to 

administer oaths, the actual value of the road-bed, buildings, 
machinery, engines, ears, and other property of said company ; and 
from said statement so furnished the auditor shall charge said com- 
pany with the amount appearing to be dne the State, according to 
the statemest furnished. as herein required, by the president of said 
company ; and in case said company shall fail to pay into the State 
treasury, within thirty days after the first day of December in 
each year, the amount charged against said company as aforesaid, 
said company shall forfeit and pay to the State of Missouri, in addi- 
tion to the sum with which said company stands charged by the 
auditor, ten per cent. per month on the amount charged to said 
company, which sum charged against said company, together with 
the ten per cent. per month hereinbetore specified, may be re- 
covered in the name of the State of Missouri, by civil action, in any 
court of competent jurisdiction. And should the president of said 
company fail to make out and furnish to the auditor of the State a 
statement as herein required, said company shall forfeit and pay to 
the State then thousand dollars for each failure, which may be re- 
covered in the name of the State of Missouri in any court of com- 
petent jurisdiction ; provided, that if said company shall fail, for the 
period of two years after said road shall be completed and put in 
operedon, to declare a dividend, that then said company shall no 
longer be exempt from the payment of said sum of money in this 
sestion required to be paid into the State treasury on the first Mon- 
day in December of each vear, by said company, nor from the for- 
feifures and penalties in this section imposed, 

Sec. 4. That this act, and all grants herein contained, shall cease 
and be void unless accepted by said Company within six months af- 
ter the passage of this act; said acceptance to be executed by said 

company under their corporate seal and tiled in the office of 
530 secretary of State. 

Sec. 5, That each and every person who, on the tenth day 
of June, one thousand eight hundred and. fifty-two, was the owner 
of any improvements made prior to that date on any land embraced 
in the grant atoresaid, and who became such owner with a view to 
a residence on or ocenpation of such land for agricultural purposes, 
shall have the right of purchase at not exceeding two dollars and 
hity cents per acre, subject to the reversion in said act provided for, a 
quantity ot the land SO occupied, to he bounded by the legal snbdi- 
visions, not exceeding one quarter section, to consist of quarter guar- 
ter, halt-quarter, or quarter section, which will include the improve- 
ment aforesaid; provided, that any person claiming the right to 
purchase under the provisions of this act shall, within four months 
from the date of the location of the lands, file in the clerk’s office 
of the Circuit Court of the county in which the land claimed. is 
situated a notice to the said corporation oft his. her, or their claims, 
describing the land by its numbers, accolmpamed with an atlidavit, 
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stating the date and object of the improvement, the time and man- 
ner, When and how he, she, or they became the owner thereof; and 
also the afhdavits of at least two residents of the county proving 
the facts in relation to such claims; and provided further, that the 
right of way upon and across any lot sold under the provisions of 
this section, not exceeding two hundred feet in width, shall be re- 
served and retained for the passage of the road, as the same may be 
located and constructed ; but no sale or conveyance of any lot of 
land under the provisions ot this seetion shall effeet (affect) the le- 
gal rights or equities of two or more parties claiming the same, as 
between each other, 

Sec. 6. In case any of the lands located or selected under the act. 
of Congress aforesaid shall remain unsold at the expiration of ten 
vears after the completion of the said road, the same shall be offered 

at public sale, annually, until the whole is disposed of, ex- 
31 cept such lots as may be deemed to be necessary by said com- 

pany for practical purposes in sustaining and operating their 
sald road, 

Src. 7. The said company shall, within one year after their road 
shall have been located, cause to be made a map or profile thereof, 
and a map of the land taken and obtained for the use of such road, 
and tile the same in the office of the secretary of State, and also 
Maps of the parts thereof located in) the different counties through 
Which the said road may pass, and cause the same to be recorded in 
the office for recording deeds in the county in which said parts of 
sid road shall he. 

Sec. 8. That for the purpose of raising funds, from time to time, 
for the construction and completion of said road, and the purchase 
of iron and other materials to be used thereon, said company may 
issue their bonds, in sums of not less than five hnndred nor more 
than one thousand dollars each, at rates of interest not higher than 
seven per cent, per annum, payable semi-annually, and the principal 
of said bonds pavable at the pleasure of said company, at such place 
as it may designate. The payment of said bonds may be secured by 
the mortgage of said lands to be executed by said company, subject 
to the reversion in the said act of Congress provided for; provided, 
that the faith of the State Is In no manner pledged tor the redemp- 
tion of said bonds. or any part thereof; and provided further, that 
nothing in this act contained shall be construed to authorize said 
company to sell, dispose of, or apply the said lands, or the proceeds 
thereof, in any other manner or to any other purpose than as re- 
quired and limited by the said act of Congress. 

Suc. &. This act to take effect from its passage. 

Approved September 20th, 1852. 

(Note by clerk.—Here there is an evident omission in the original 
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32 Done and executed, at a meeting of the board of direet- 


oS 
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ors aforesaid, at the city cf Glasgow, in the State of Missouri, with 
the corporate seal of the said company thereto attached, 


[ SEAL. | R. W. STEWARTE, 


President. 
T. S. TALBERT, 
ROBT. J. BOYD, 
THOMAS E. THOMPSON, 
R. F. LAKENAW, 
JOHN CORBY, 
Dir CLOTS, 
W ASILIINGTON JONES, 
Secret ri. 
Filed Mareh 17th, 1853. 
JOUN W. RICHARDSON, 
See y State. 


Missouri, OFFICE OF SECRETARY OF STATE, 

I, J. M. Richardson, secretary of State, certify the foregoing, to- 
eether with the endorsement thereon, is a true copy of the original 
as now on tile in my office; and L further certily it Was filed in this 
office 17th March, 1853. 

Tn testimony whereof, I have hereto set my name and affixed the 


seal of suld othee. Done at the office ot secretarv of State. in the A 
eity of Jetterson, this 9th August, 1855. 


[SEAL. ] JOLIN W. KEICTITARDSON, 
Secre tpi of State. 


AN act for the benefit of the Pacific and other railroad companies, 
ey > : ‘ } ‘ ' ‘ 
STs) Be it enacted by the General Assembly of the State 


ot 
Missouri as follows: 


Section 1. That the sum of two hundred thousand dollars be, and 
the same is hereby, loaned to the Pacific Railroad Company; said 
loan to be paid to said company out of any money in the treasury 
not otherwise appropriated ; provided, that said company shall, be- 
fore receiving the money aforesaid, or any part thereof, deposit with 
the treasurer of the State bonds of the State of Missouri for a like 
amount, to be redeemed by said company as follows: 


one half of 
suid amount in 


four months, and the balance at the end of) six 
months from the passage of this act; and said company shall pay in- 
terest on the money loaned, at the rate of’ six per vent. per annum: 
and if said company shall fail to redeem said bonds at the times 
herein specified, the treasurer of the State shall proceed to sell said 
bonds tor the Inghest price that can be obtained tor said bonds. and 
the said company shall be hable for and pay to the State all loss 
sustained by the sale of said bonds; and provided further. that no 
bonds shall be issued to said company after default is made in the 
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payment of the aforesaid sum, or any part thereof, until said com- 
pany fully pay and indemmify the State on account of said loan, 

Sec. 2. As often hereafter as either of the railroad companies, to 
which State credit has been granted, shall produce to the Governor 
of this State proof satisfactory to him of the total amount of money 
derived by such company trom the payment of bona fide stock sub- 
scriptions, or trom other source (other than State bonds) not creating 
or entitled to any lien on sach road, and that said amount of money 
has been in good faith applied to the surveying, locating, constructing 
and equipping of such road, it shall be the duty of the Governor to 
cause to be issued and delivered to such company bonds of the State, 
in such form of bond as required by the former acts granting said 
State credit, bearing Interest at arate not exceeding SIX per cent, per 
annum, to an amount that, together with the total amount of State 
bonds previously issued to said company under this or any former 
law, shall be equal to the amount se proved by such companies as 

aforesaid to have been expended from the stoek and other 
»- resources of said company not creating or entitled to any lien 

on such road; provided, that the total amount of bonds issued 
or to be issued to the respective companies by the State, under this 
or any former law, shall not exceed the sum tor which the eredit of 
the State has been granted by former laws; and provided further, 
that no provision in this act shall authorize any ratlroad conipany to 
use any of the proceeds of said State bonds in any mode other than 
that prescribed by the previous acts authorizing the issue of said 
State bonds; and provided further, that the people ot this State, 
for securing the payment of the principal and interest of the sums of 
money for which bonds may, from time to time, be issued and accepted 
under this act, shall havea mortgage on the roads of said companies, 
and every part and section thereof, and their appurtenances, in like 
Inanner as is provided for securing the payment of the principal and 
interest of the sums of money for whieh bonds have been authorized 
to be issued in favor of the railroad companies to which State credit 
has been granted, and all the provisions of the law now In force for 
securing such mortgage on the roads of said companies shall be 
applicable to the bonds issued under this act. 

Sec. 3. The said companies respectively may sell or dispose of said 
bonds issued (or to be issued) to them by the State, in such manner, 
time, and place as to them may seem most expedient, and at their 
real market value; or, at the option of said railroad company, may 
hypotheecate said bonds as security for the loan of money to carry on 
the operations of said railroad, any charter or Joan on the contrary 
notwithstanding, 

Sec. 4. The auditor of the State is hereby authorized and required, 
on deposit with him of the treasurer’s receipt for said bonds, to issue 
the necessary warrant for the sum loaned to said company by this act. 
This act shall take effect from and after its passage. 

Approved February 10, 1855. 


v.¢ 

~~ 
. 

- 
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Missouri. OrrIce OF SECRETARY OF STATE, 


[, John W. Richardson, secretary of State, hereby certify the tore- 
going is a correet, perfect, and true copy from the original roll on 
tile in this office, of an aet passed by the General Assembly of the 
State of Missouri, entitled “An act for the benefit of the Pacific and 
other railroad companies.” . 

In testimony whereof, [ hereto set my hand and affix the seal of 
said office. Done at the oflice of secretary of State, in the city of 
Jefferson, the tenth day of February, A.D. 185», of the Independence 
of the United States the seventy-ninth, and of the State of Missourl 
the thirty-fourth. 

JOIN W. RICHARDSON, 
Seer hari of State. 


AN Act to secure the completion of eertain railroads in this State. 


W hereas, at the sessions of 1850 and 1851, and of 1852 and 1855, 


certain acts were passed, loaning the credit of the State to the Pacific 
Railroad and the Southwest Branch thereof; the Hannibal and St. 
Joseph Railroad; the North Missouri Railroad, and the [ron Moun- 
tain Branch of the Pacitic Railroad—now transferred to the St. Louis 
and Iron Mountain Railroad—in the whole, amounting to the sum of 
nine million dollars, in bonds of the State, as therein mentioned; and 
Whereas the amount so loaned, together with all the private stock 
that can raised from subscriptions, is insufficient to complete the 
aforesaid roads; and whereas, for the amount of State credit so 
loaned to each road, respectively, the State holds a statutory mort- 
gage upon each road, which is a prior lien thereon; and whereas 
it is deemed important to the interest of the State that the aforesaid 
roads shouid) be completed in the shortest practicable time; and 
Whereas it appears that the State’s prior hen is an impediment to 

the credit of the several compames In raising further large 
50 sums, Which are necessary to complete their roads, while the 

present loan, with all the private stock, as aforesaid, bound 
under the State’s prior lien, will not amount to one-half of the amount 
necessary to complete said roads; therefore, 

be it enacted by the General Assembly of the State of Missouri as 
follows: 

Section 1. That after either or any of the railroad companies. to 
Which the credit of the State has been loaned, under the provisions 
of the acts of the General Assembly of this State, entitled “An act 
to expedite the construction of the Pacific Railroad and of the Han- 
nibal and St. Joseph Railroad,” approved February 22, 1851, the act 
entitled “An act to accept a grant of land made in the State of Mis- 
sourl to aid in the construction of certain railroads in this State. and 
to supply a portion thereof to the Pacitic Railroad,’’ approved Decem- 
ber 25,1852, and the act entitled “An aet tor the benetit ot the 
Pacific and other railroad companies,” approved February 10, 1856, 


Ee tye 
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shall have drawn and expended the whole amount now authorized 
to lye louned ta) exch or either of Seta roads respectively, as It S11 
acts are mentioned and contemplated, and the fact thereof 1s satis- 
factorily shown to the ( rOVePNor, cl further loan of the eredit ot the 
State, in her bonds, under the same conditions and manner (except 
as herematter modified and changed) as prescribed by the said acts 
or either of them, 1s hereby made, as hereinafter prescribed, to each 
of said companies respectively, to an amount which shall not exceed 
In the aggregate to all of said roads enumerated in the preamble to 
this aet the sum of seven millions of dollars, exclusive of the former 
loans as aforesaid, | 

Sec. 2. The loan of the State’s eredit under this act shall be, and 
is hereby declared to be, upon the condition of a first lien or mort- 
rage, as contained and reserved in the act of February 22, 1351, 


vam, 4 
x 


+ 


it 


hereinbetore reetted, and the same shall in all respects be held 


34 to be an extension of the loan of State credit. under the same 
mortgage provisions, securing the State In this as in the 


former loan, upon the same equal and unrestricted basis, as to each 
and every bond of the State so issued, under said acts or either of 
them. 

Sec. 5. The facts to be presented of proof of investment, the man- 
ner of proof required to be made te the Governor, the form and 
provisions of the bonds to be by him issued and delivered to any of 
sald railroad compames, shall be the same as in the several acts 
heretmbetore recited, except as vo the amount shown to have been 
Invested inthe construction of the road from: private stock, or sources 
other than the proceeds of State bonds, and not secured by a prior 
lien to that of the State on the road and its appurtenances, 

Sire. 4. Upon the application of any of said compres, with the 
proof of the investment of any sumoin the aetial construction and 
equipment of the truant line on the railroad, from sources other than 
the proceeds of the bonds of the State, and not secured upon the road 
by a prior len to that of the State’s, as aforesaid, and verified by the 
afhidavit of the officers of the company, as required by the acts 
hereinbefore recited, it shall be the duty of the Governor of this 
State to s}on and deliver to each COUPANY an amount, in the bonds of 
lie State, equal to twice the amountso proven to have been invested 
In the construction and equipment of said road since the last appli- 
cation and issue of bonds to such company; and, successively, from 
time to tine, upon the application tor bonds and proof of investinent, 
ws aforesaid, the Governor shall issue and deliver, in like manner, 
bonds to such company, until the aggregate amount to each company, 
respectively, under the provisions of this act, shall be as follows, to 
wit: Tothe Pactie Railroad Company, the augeregate amount of two 
niulhons of dollars; to the Hannibal and St. Joseph Railroad Com- 

pany, the aggregate amount of one and a half millions of dol- 
5S lars; to the North Missouri Railroad Company, the aggregate 
ainount of two millions of dollars, one million of whiel shall 
be exclusively applied to the construction of said road north of the 
4 
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junetion of the Hannibal and St. Joseph Railroad, on the principles 
herein provided ; and it shall be the duty ob the Governor of this 
toga ryY tidy aorehif to are wppomted 


State to issue and expend, hinis ay * oi | 
by him, the other million of dollars hereby ranted to sale company, 
for the purchase of the railroad now necessary to lay the track of 
said road between St. Charles and the Tfanmibal and St. Joseph 
Railroad, and the rolling stock for the same: and sid iron and rojl- 
ing stock so purchased shall belong to the State notil placed upon 
the track for use. after which time the State shall have a first Hen on 
sald 1roli and rolling stock, togethe r with all the road and its equip. 
ments, constructed and tO he constructed, tor the SCCULILYV (>| the pav- 
ment of the principal and interest of sald bones .ied all bonds issued or 
that may be issued to said company under this or any former act of 
the Legislature granting the credit of the State to this company; 
and the State shall have power to enforce said tien on sid road, for 
failure on its part to pay panctually principal and interest on the 
bonds issued for its benefit, as herein and heretotore provided tor in 
such cases; and to the Tron Mountain Riilroad Company, the aggre- 
gate amount of one and a half milhons of dollars, one milhon of 
Which shall be exclusively apphed to the construction of said road 
south of Pilot Knob; and provided, the bonds of the State, contem- 
templated by this act to beissned to the railroad companies aforesiad, 
shall be thirty-vear bonds, in sums of not less than tive hundred 
nor more than One thousand dollars each, utuarate of interest not 
higher than seven per cent., payable semi-annually ; provided further, 
that the Hannibal and St. Joseph Railroad Company shall not itself, 
nor by arrangement or contract with any other COMpany, make, 

construct. or vse, OY Caulse TO lye Hinde, Cons ete a (>1' used, 
59 any branch, cut-off, or connection with the said Hannibal and 

St. Joseph Railroad within forty miles of its eastern terminus, 
whereby trade or travel May be diverted from the loenated route anal 
track of said railroad, or from its eastern terminus. And all sets or 
parts ot acts, Whereby any branches, cut-offs. or connections eould be 
made, within the forty miles aforesaid, by said railroad company, are 
hereby repealed, and all acts of Incorporation, or others whereby any 
road could be built whieh would have the etkect. of drawing off the 
trade or travel, as would the branches. ent-offs. or eonnections pro- 
vided against, are hereby repealed. 
IssIppl Valley Railroad North excepted, 

SEc. 0. In addition to the provisions already made by law for 
the payment by said companies of the interest and yu ineipul ot the 
bonds of the State hereatter to be issued. under this or any tormer 
law, for the benetit of the railroad COM panties in this net nientioned, 
there shall be paid by the companies, respectively, to. the treasurer 
of this State one and a quarter per cent. in each year on each thirty 
year bond and two and a halt per cent. in ene} year (>})} each twenty- 
year bond so sold or hypothecatod, the first vear’s pavment to be 
made within sixty days after the sale or hypotheeation of sueh bonds, 
and such other annual payment on the tirst day of January in each 


The act incor porating tho Miss. 
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Up roattor: Tye » , ae ted. at not less tha 
Vea} thereaftel * Whiiel percentage Siinuli De ipVvested. af not ress Than 
. & 


seven per cent, Interest, im such securities as wre provided tor in this 
act; and also from the tet profits arising from said roads, atter the 
sume shall be completed and in operation, respectively, a sum equal 
to not less than ten per cent. per annum upon the net earnings of 
suid roads, Which satd suns so pail to the treasurer of the State 
shall constitute a sinking fund for the purpose of paying the bonds 
of the State so issued and to be issued as aforesaid at maturity to 


sud companies respectively, 


40) Sree. 6. The treasurer of each railroad cotnpany and the treas- 
urer of the State of Missouri, for the time being, shall be the 


cotmmissioners of said sinking fund for said railroads respectively ; 
and it shall be the duty of each railroad company mentioned in this 
act, respectively, to pay to the treasurer of the State, thirty days 
before the seni-vearly interest or COUDOTS Cpt} siti State bonds tsa] ] 
due and pavable, the whole amount of such semi-vearly interest or 
eoupons due and pavable from such company, respectively, or tile 
With the treasurer the coupon itself as redeemed and paid; and it 
shill! De the duty ot the treasurer of thie Stite, with the advice and 
consent of the Governor of this State, to select one place in the eity 
of New York, and make publication thereof at least thirty days be- 
fore the maturity of said semi-vearly interest or coupons, at which 
suid semi-vearly interest or coupons shall be paid, and it shall be his 
duty to remit the same by the maturity of said coupons or seimi- 
vearly interest; and on failure of any railroad company mentioned 
In this act to remit the amount of said semi-yearly Interest or cou- 
pons to the treasurer of the State, as required by this act, it shall 
Le the duty of said Treasurer ot State to supply the anrount trom the 
State treasury and renit the same, and refund the amount from the 
sinking fund and charge the defaulting company therewith; and 
such defaulting company shall not draw any further State bonds, 
uuder this or any former law, until the amount of such default, with 
Interest thereon, shall be fully settled aud renmbursed by such de- 
tauntting company, as Well as all exchange or premiums necessarily 
piuid im such remission, 

Sic 7. The said commissioners shall have the control, care, man- 
agement of all moneys, funds, and securities at any time belonging 
to said sinking fund, but the moneys uninvested and all’securities of 
suld funds shall be in the custo ly of the treasurer of the State. 

Sec. 8. ihe said commissioners shall, from time to time, 


+] invest the PIOHeVS Ot} bev in the bonds ot this State, unless 
the price of such bonds shall, in their Judgment and in that 


of the Governor of this State for the time being, make it prudent to 
Invest the same in other safe securities, When the same shall be in- 
vested in such securities, with the written consent and approbation of 
the said commissioners and the Governor. 

Sec. 9. Lt shall be the duty of the secretary of the several railroad 
companies in this act contemplated, semi-annually, and at least thirty 
davs previons to the maturity of any interest, or the principal of any 
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State bond negotiated and sold by their companies respectively, to 
render an aecount to the fund ecominissioners ot the State bonds sold 
by the company, and showing the number of bonds, and description 
by numbers of the bonds previously sold. the amount of interest ma- 
turing, and the time and place of maturity of both interest and prin- 
cipal. 
Sec. 10. The said commissioners shall keep a true record of all 
their proceedings, and they shall annually, on the first Monday of 
February, make a report to the Governor, to be by him hud betore 
the General Assembly of the State at the next session thereof, set- 
ting forth their proceedings, the amount and condition of the fund 
for the vear preceding, the incomes of the several parts thereof, a 
detailed account of the securities belonging thereto, and generally_a 
statement exhibiting a compliance or non-compliance of railroad 
companies with the requirements of this act; and the said record 
and the seeurities of the said fund, with the books of accounts be- 
longing thereto, shall at all times be Open to the Inspection of the 
Governor or of any committee of the General Assembly of the 
State. 
Sec. 11. That the Pacitie Railroad shall be loeated west of Jetier- 
son City, on the inland route, through Johnson county, not passing 
north of Warrenburg, to such point WW Jackson county, ot) the 
42 western boundary of the State, as shall be designated by said 
company, as required by the act entitled “An act to aid the 
construction of the Pacific Railroad,” approved March 3d, 1855. 
SEC, 12. ‘There is hereby eonstifauted ral board ot public worlss. to 


eonsist of three members. who shall hold their offiees tor the term of 


four vears, and who shall be elected by the qualitied voters of the 
State at the general election mi the vear 1856, and every four vears 
thereafter, and who are not Interested as stockholders in anv such 
roads; but the first board of pubhe works shall be appointed by 
the Governor, by and with the advice and consent of the Senate, 
and who shall hold their offices until the tirst bonrd of public worls 
shall be elected and qualified, as provided by this act; and it shall be 
their duty, from time fo tlie, cis av Seen to them hecessaryv, Or as 
they shal] be required sO TO lo by the Governor, hot less thin once 


in each vear, to inquire into the construction and manawement of 


each of the railroad companies in the State of Missouri, and for that 
purpose shall have access to the books and papers of said COM Panes ; 
and said board shall, at least once in each vear, report to the Gov- 
ernor Whether the materials used in sueh rond are of the best qual- 
ity and best adapted to the construction of first-class raullroad, and 
wll other maternal particulars as to the construction and management 
of each of the companies, and for that purpose niayv eall to their aid 
a competent engineer, who shall receive such compensation while in 
actual service as thay be agreed Upon between the said engineer anil 
the said board of public works, and approved by the ¢ fovernor: and 
in case sud board, or any of them, shall have reason to believe tht 
either of said companies have not made their expenditures and con- 
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dueted their affuirs in good faith, 1t shall be their duty to report the 
same to the Governor, who shall thereupon cause such farther 
+45 examination into the construction and management of such 
COMPanyv to be made ads Thay seem to him necessary to enable 
to judge fully of the matter; and in ease the Governor and the ma- 
jority of said board are of opinion that the expenditures of such com- 
panv have not been made in good faith in the spirit of this act, the 
Governor shall withhold the further issues of State bonds authorized 
by this or former acts of the General Assembly from such company, 
and through the judges of the Supreme Court shall enjoin the funds 
In the bands of the commissioners, provided for in section five of 
this act, until such company shall have rectified and remedied such 
misapphed expenditures ina manner satisfactory to the Governor 
and the majority of the said board, Said board shall be paid by the 
State at the rate of five dollars per day for each member of the 
board, for each day when on daty, and traveling expenses; and the 
board of pubhe works shall be conimmissioned by the Governor, and 
betore they enter on the discharge of their duties shall take an oath 
to support the constitution of this State and faithfully and) impar- 
tially to discharge the duties of their offices. 
Sec. 15. The president, vice president, treasurer, secretary, en. 


neer, or assistant engineers of anv of the railroads mentioned in this 


vi- 
act, shall not be contractors or sub-contractors at any time on said 
road, or in any way whatever interested In any contract of any such 
contractor or sub-contractor, 

Sec. 14. The county court ot any county, on petition in writing, Or 
a vote of aimajority of the tax-payers of any congressional or ma- 
nicipal township or townships, shall take any amount of stock in the 
avtoresaid railroads that said petitioners or voters may request, which 
said amount ot stock shall be raised by taxation on the property in 
sald township, in the same manner and under the same regulations 
as are provided by law in the case of subseriptions by connties ; and 

the county eourt shall appoint a suitable agent to make snch 
$f subscriptions in the name of the county for the use and bene- 
ht of sid township or townships, 

Sec, 15. Whenever any railroad company will provide for the 
pavinent of the interest on any county bonds, in anticipation of their 
being issued under the present law, it may be lawtul for any county 
COW! 


COMMUN ii this Stute. to be taken in bonds. to issue the sume to the 


a 
tof any county which may have subscribed stock in any railroad 
fall amount of said subscription, at any one time, and to bear in- 
terest not exceeding ten percent, per annum, payable semi-annually, 

Sec. 16. Tt may be lawful for any county court of any county in 
this State having overflowed or swarnps lands to subseribe the same 
as stock to anv railroad which may pass through sach connty, upon 
such terms and to be valued at such price asimay be agreed upon by 
the county court and the directors of the railroad company in whiel 
such stock may be taken. 

Sec. 17. Eachand every person who, before the third day of March, 
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1855. may have innocently and in good faith settled upon and imn- 


proved any lands granted to the Pacitie Railroad Company by act ot 


Congress and laws of’ this State, outside of the six miles on either side 
of said railroad, with a view and intention of living upon or culti- 
vating the same, upon satisfactory proof thereof, in form and manner 
as prescribed by existing laws for proof of right of pre-ernption, shall 

ighboring lands of as good a 


have the privilege of exchanging neig 
quality, or by paving the difference in money (improvements except- 
ed) for such lands so settled or improved, not exceeding one hundred 
and sixty acres, whichshall be contiguous, forming one body of land 
by legal subdivisions in both instances, or such person may elect to 
take a like quantity of land so settled or improved by pre-emption 
under said existing laws, and shall have the right thereunto to pur- 
chase the same at two dollars and fiftv cents per acre. Any right 

of exchenge or pre-emption under the provisions of this section 
45 shall be transferable, provided that such proof and election 

shall be made on or before the first dav of December, 1856 ; 
and provided further, that if any disagreement shall arise as to” the 
relative value of any such Jands proposed to be exchanged, the 
Circuit Court tor the proper county shall appoint three disinterested 
persons as commissioners, who shall report to said court their decision 
thereon under oath, which may be approved or set aside, and new 
commissioners appointed, as the court may think proper, until a fair 
decision is approved, 

Sec. 18. That after the Hannibal and St. Joseph Railroad shall be 
completed, equipped, and in operation, said road shall be required 
to pay into the treasury of the State the surplus proceeds of all land 
sales, or such other securities as may be provided by the company, in 
a deed or trust or otherwise, in a place to be adopted by said com- 
pany, to raise funds to complete the road, to be applied by the treas- 
urer to the retiring of the bonds of the State, issued and loaned to 
said company under this or former acts. 

Sec. 19. That the North Missouri Railroad Company and the 
Tfanmibal and St. Joseph Railroad Company shall adopt and use for 
their respective roads the gauge or width of track between the rails 
which mow prevails in the State of Lowa, which gauge, When so 
adopted by the said companies, shall be and become the vauge to 
which all railroads to be built in the State north of the Missouri 
River shall conform, any law to the contrary notwithstanding ; and 
the North Missouri? Railroad Company may, any law to the contrary 
notwithstanding, adopt to the said gauge, if it shall so elect, that 
portion of its road ving south of the Missouri River. 

Sree, 20. The Pacifie Railroad is hereby authorized to mortgage 

the southwest branch of its railroad, and to inelude in. said 
46 Mortgage all the lands eranted bv the Congress of the United 
Siates to the State of Missouri, by act of Congress approved 
June 10th, 1852, and by the State of Missouri granted to the said 
Pacific Ratlroud tor the construction of the sitid southwest braneh 


by an act approved December 25th, 1852, to secure the pavinent of 
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bonds authorized to be issued by said Pacific Railroad to an amount 
not exceeding ten millions doHars, which mortgage shall be a len 
aus Wellon the said lands and on the said Southwest Branch Rilroad, as 
the same may be at the date of such mortgage, as on all additions, 
lnprovements, constructions, erections, and appurtenances added to 
the same at any time atter the date of said mortgage. 

Sec. 21. When it shali be proven to the Governor of this State, 
by the affidavit of the treasurer and two of the directors of the said 
Pacific Railroad, that the sum of fifty thousand dollars has been ex- 
pended in the construction of the said Southwest Branch Railroad, 
on the first division thereof, extending from Franklin to a point on 
sald line of road twenty-five miles westwardly from the Junction of 
the Little Piney with the Gasconade River, the Governor of the 
State shall endorse upon the bonds of said Pacific Railroad issued in 
pursuance of and secured as provided in the last preceding section 
of this act, a guarantee for the payment thereof to the amount of one 
hundred thousand dollars; and when it shall, in like manner, be 
proven to the Governor as aforesaid that the further sum of fifty 
thousand dollars, together with the proceeds of the one hundred 
thousand of guaranteed bonds, has ina like manner been expended, 
then the Governor shall endorse the gfuarantee of the State pon 
other one hundred thousand dollars of said) bonds; and so on, as 
often as said Pacitic Railroad shall expend on said first division of 
sald road the sum of lity thousand dollars, fovrether with the pro- 
ceeds of all bonds previously guaranteed, the Governor shall en- 

dorse the gnarantee upon other one handred thousand dol- 
47 lars thereot, until the first division of satd southwest branch 

is completed, provided the amount of bonds so guaranteed 
shall not in the aggregate exeeed the sam of three millions of dol- 
lars, : 
Sec, 22. For the purpose of constructing the said southwest 
branch, the said Pacitie Railroad may sell or dispose of said bonds 
provided for in the two last preceding sections at the best price and 
upon the best terms that can be procured theretor, but none of the 
sud guaranteed bonds shall be apphed or used other than in the 
construction of the said tirst division of the said southwest branch, 
and none of said bonds, whether guaranteed or not, shall be applied 
or used by said Pacitie Railroad other than in the construction of 
sid southwest braneh, | 

Sec. 25. For the purpose of enabling the said Pacitic Railroad to 
aviil itself of the best market for the sale of said last mentioned 
bonds, whenever the president of said railroad shall notify the Gover- 
nor of any negotiation for the sale of any amount in larger amounts 
than one hundred thousand dollars, or at any time when the said 
railroad shall not be entitled to the guarantee of the State as afore- 
said, the Governor may endorse the guarantee of the State upon said 
bonds to any sum within the amount by this act restricted, and de- 
liver said bonds to the purchaser, and receive the proceeds thereof, 
and place the same in the treasury of this State; and if at any time 


—_ 
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the said Pacific Railroad shall furnish proof of expenditure, to entitle 
it to the endorsement of the guarantee as herein provided, at a time 
when any money arising from the sale of said bonds is in the treasury 
of the State. the Governor shall withhold from the amount of the 
bonds so to be guaranteed any bonds guaranteed in advance of such 
proof, in pursuance of the provisions of this section, and pay to the 
said Pacific Railroad in lieu of such guarantee the amount so re- 
maining in the treasury of the State, proceeds of said bonds, 
Sic. 24. In case any contract shall be made for iron or 
4&8 other material for the construction of said Southwest Branch 
Railroad, by the said Pacific Railroad, upon such material 
being delivered, the same mav be considered as an expenditure 
under the foregoing provisions, but such iron or material shall remain 
the property of the State until the same shall be placed in the track 
or permanently fixed upon the satd road, 

Sec, 25. The form of the mortgage, bond and guarantee, with the 
addition of dates, amounts, sales, signatures and attestations, shall 
be substantially as follows: 

( Forni of morta - hond apd tt apodpete as omitted CS tppcecess iP he re, 
thei re hatin entire ly fo the southavest hyaneh.) 

Sec, 26. It is made the duty of the treasurer of the State to accept 
the trust created by said indenture of mortgage, and to execute the 
same, and to affix thereto his seal of office, and to receive and dis- 
burse all moneys coming into his hands by virtue of the trust created 
by said indenture, in pursuance of the provisions and covenants of 
sald indenture in all things. 

Sec. 27. That the loan of the credit of the State of one million of 
dollars to the southwest branch of the Pacitie Railroad. under the 
provisions of an act entitled “An act to aecept a grant of land made 
to the State of Missouri hy the Congress of the United States to wid 
in the construction of certain railroads in this State, and to apply a 
portion thereof to the Pacific Railroad,” approved December 25th, 
1852, is hereby transferred to the construction of the Pacifie Rail- 
road west of Jefferson City, upon the conditions and limitations and 
in addition to the amount provided in section four of this act. 

Sec. 28. In case the Pacitie Railroad fails to complete the said 
first division of said southwest branch in three vears trom the 
passage of this act, or to pay the interest en said guaranteed bonds, 
or to hold the State harmless from said guarantee, then and in that 

case the said Southwest Branch Railroad. the lands ip) pro- 
49 priated to the construction thereof belonging to the railroad 

company at the time of such default, and all appurtenances 
and franchises shall at once, by operation of law, and without any 
process or proceeding, become the property of the Strate, subject 
only to the aforesaid mortgage ; and the Governor of the State. upon 
the failure of the said company to perform all or either of the above 
conditions, may take possession thereof in behalf of the State. and 


Inanage and control the same until otherwise disposed of by act of 


the Legislature. 
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RIN. meee This Ct shall not take eifect as to either of said com- 
Precdyde ray COP 
A 
I’ 


sac ay athe 


to tht COMPanVv or companies threat shall, Within SIX 
the passage of this act, signify its acceptance of the pro- 
Visions of this act ap preable to the company so accepting by resolu- 
tions of the board of directors, certitied under the corporate se al of 
the said company, which said acceptance shall be tiled with the seere- 
tarv of State, 

Sec. 30, The railroad companies in this act mentioned shall not 
run trains on the first day of the week, commonly called Sunday, ex- 
cepta single train each way for the convevance of the mails, and for 
every violation of this section shall, upon conviction, be fined in any 
sum not less than one or more than five hundred dollars. 

WILLIAM NEWLAND, 
Sp ak - of the House of Represe hit ities. 
WALTER B. MORKIS, 
President of the Senate. 


Reconsidered and passed by the following vote: Ave, 20; Noes, 11. 
Hi. D. McCRACKEN, 
December 10th, 1855. Seeretury of State. 
ae iken up, reconsidered, and passed by the following vote: Ayes, 
. CS, 49, 
SAMUEL A. LOWE, 
December 10th, 1855. Chief Clerk House of Representatives, 


50 This bill having been returned by the Governor, with his 
objection thereto, and after reconsideration having passed both 
houses by the constitutional majority, it las become a law this De- 
ceniber 10th, A. PD. 1855. 
WALTER B. MORRIS, 
Presid rit of thie Senate, 
WILLIAM NEWLAND, 
Speaker of the House of Representatives. 


AN ACT TO provide for reducing the indebtedness of tlie State, 


Be it enacted by the General Assembly of the State of Missouri as 
follows: 

$1. The Hannibal and St. Joseph Railroad C ompany is hereby 
authorized to issue its bonds, signed by the preside nt and counter- 
signed by the secretary of the company, in sums of one thousand dol- 
lars eae hy with coupons attached, bearing interest, pay ible seml- 
annually, at the rate of six per cent, per annum, and having not iess 
than ten years to run,and to the amount of f three millions of dollars, 
the payment of the same, with the accruing interest, to be secured 
by a mertgage ¢ deed of trust conveying to three trustees to be 
named therein, " and with appropriate torts of expression, and for 
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the purpose of seeuring the payment of said bonds and interest, and 
for no other purpose, on the road of said company, with : 
chises, rolling stock and appurtenances, subject, however, to a 
liens and Jiabilities existing in favor of the State by virtne of any Taw 
of the State at the time said bonds miay be issued and de ivered, 

62. Whenever the trustees provide dl forin the first section of this 
act shall pay into the treasury of the State a sum of mouey equal in 

amount to all indebtedness due or owing by said company to 
D1 the State, and all liabilities incurred bv 1 the State by reason 
of hi aving issued her bonds and loaned the same to said com- 
pany as a loan of the eredit of the State, together with all interest that 
has and may at the time when such payment shall be made have 
accrued and remain unpaid by said company, and such fact shall have 
been certitied to the Governor of the State by the treasurer, Who Is 
hereby directed to make sueh certificate. then the Governor of the 
State is hereby authorized and required to make over, assign, and 
convey to the trustees aforesaid all the first Nens and mortgages now 
held by the State under the provisions of an act of the Legislature of 
the State approved conic 22, 1851, to secure the payment of a 
loan of the credit of the State to said railroad company, in the sam 
of one million five hasmiticet thousand dollars, and also of an act of 
the Legislature approved December 10, 1855, to secure pavinent 
of a like loan of the credit of the State in the sum of one million tive 
hundred thousand dollars, and such conveyance shall, by appropriate 
expressions, convey to said trustees all and singular the rights, titles 
and interests held by the State under the several acts of the Legisla- 
ture as aforesaid in and to said railroad, its rolling stock, tranelhises, 
and appurtenances, to hold the same as security for the pavinrernl ot 
the bonds of the road authorized by the first section of this act, and 
the interest thereon, with full power to sell and dispose of the same, 
In case of the failure of said company to meet and pay, at maturity, 
the Interest or principal of sid bonds. or any of them. and to have 
and exercise all the rights and powers which belong to the people 
of the State of Missouri, and which by the provisions of the acts of 
the Legislature as aforesuid they nneht have exereised by and 
through the Governor of the State; provided, that nothing in this 
act shall be construed so as to render the State of Missouri Hable in 
anv Case for the pavinent of the bonds, or Interest thereon. 

22 authorized to be issued by the first seetion of this ct. 
$3. The treasurer of the State is her Dy authorized and 
directed to receive of the trustees aforesaid, in payment of three mill- 
ions of dollars and interest, as provide “lin the second section of this 
act, any of the outstanding bonds of the State bearing no less than 
per cent. interest, or of the unpaid coupons thereof at their par 

value. 

§ 4. The true intent and meaning of this act is to place the persons 
and parties who may hold the bonds of the rond authorized to be is- 
sued by the first section of this aet, through the trustees herein pro- 
vided, in the same legal position which the people of the State of 
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Missouri now hold, with full powers to act in the premises as the said 
State by its Governor might have done; and it shall be the duty of 
such trustees to proceed to advertise and sell the road and its appur- 


tenanees as aforesaid. and in the manner provided for the sule of the 


-same by the Governor of the State in the acts of the Legislature 


aforesaid, whenever they shall receive a request so to do in writing, 
signed by persons and parties representing not less than one-third of 
the bonds authorized to be issued by the first section of this act, and 
Which may be stil outstanding, but only in case the said railroad 
company shall have made default in the payment of the principal or 
interest on said bonds when the same has become due, and all 
needed authority to do the same shall be maintained, and all needed 
decrees shall be issued by and in any conrt of competent jurisdiction 
In this State, either in huw or equity, and such sale so made as herein 
provided shall be deemed and held in all respects good and valid in 
law, 

64. The provisions of this act shall not beconstrued to modify, re- 
lease, exonerate, discharge or relieve said railroad company from any 
duty, ability, obligation, penalty or forfeiture to whieh, under 
former laws, said COMPanV Mav be hable to the people of the State 

of Missouri, on any account whatever, except from the pay- 
a3 ment of the several sums of money as Is in this act provided. 
$6. This aet to take effeet trom and atter its passage, 

Approved February 20,1865. | 


AN act to nmend the tifth seetion of an act entitled “An aet to 
secure the completion of certain railroads in this State.” passed 
Deeember 10th, 1855. : 


be it enacted by the General Assembly of the State of Missouri 
as follows : | 

81. The fifth seetion of an act entitled «An act to secure the com- 
pletion of certain railroads in. this State,” certified, under date of 
December tO, 1855, as having passed over the Governor's veto, is 
hereby suspended as to any and all railroads or railroad companies 
Which have heretofore promptly met and paid all interest dne on 
bonds of the State loaned to the same, or bonds in any manner guar- 
anteed or secured thereto or therefor by the State, and whieh shall 
hereafter pay or cause to be paid promptly, as the same shall become 
dae. any and all such indebtedness, both principal and tterest; but 
upon auv failure to promptly pay sach indebtedness, or any part 
thereof, as aforesaid, at anv time hereatter, this suspension. shall 
abate and forever cease as to any, each, and all such companies or 
roads so failing, and all and singular the snins and amounts as specl- 
fied in the said section, suspended as aforesaid, shall thereupon at 
once become due and payable, as in said section speettied, 

Ee? This aet shall not be so construed as to release any railroad 
or railroad company from the payment of any portion, the principal 
or interest, of its indebtedness to the State of Missouri, but only to 
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reheve the same from pavrie ‘nts in the manner provide “l in the seec- 
tion hereby suspended, subject, however, to the limitations and re- 
strictions contained in the first section of this aet. 

§ 3. This act to take effeet and be in force from and after its pas- 
sage. 


Approved March 4, 1868. 


54 An act to authorize the issue of new State bonds in re- 
newal of certain other bonds heretotore issued to the [Lanni- 
bal and St. Joseph Railroad Company, and to maintain and 
perpetuate the first lien of the State to secure the payment 
thereot. 

Be it enacted by the General Assembly of the State of Missourl 
as follows: 

Section L. That whenever any owner of any bond or bonds known 
as the * TLannibal and St. Joseph Railroad State bonds,” issued by 
this State under the provisions of an act entitled An act to expe- 
dite the construction of the Pacitie Railroad and of the Hannibal 


and St. Joseph Railroad,” ap] Aphoe February 22, 1851, or under 
the provisions of an act entitled “An act tor the benefit of the Pa- 


cific and other railroad companies,” approved February 10, 1855, or 
under the provisions of the act entitled “An act to secure the com- 
pletion of certain railroads in this State.” approved December 10, 
1855, or issued under any other aet loaning the eredit of the State 
to the Hannibal and St. Joseph Riilroad Company, shall present 
such bond or bonds for renewal to the treasurer of the State, and 
shall satisfy such treasurer that he or thev are the real and bona. pid: 
holders and owners of such bond or bonds, and that the same have 
not been paid by the State, or bv the said company, and that they 
have not been taken up and placed in the hands of the trustees to 
secure the payment of other bonds issued by said company, as 
authorized by the act entitled “An act to provide for reducing the 
indebtedness of the State,” ap proved February 20, 1865, the trens- 
urer shall certify the facts to the Governor of the State, and the Gov- 
ernor shall thereupon eause to be issued in renewal of such old 
bonds, and deliver to the holder or holders thereot, new bonds 
of the State of Miussourl in lieu thereot, said bonds to be «ws- 
signed by the Governor and countersigned by the secretary of 
State, sealed with the seal of the State, and registered in the office 
of the State anditor, and they shali be of the same denomi- 

nation and tenor of the old bonds, for whieh they 


ay) are to be exchanged; and they shall have the same rate of 


lnterest with like coupons, and be payable in the s sume time 
and manner as said old bonds: and thev shall, 1 in the same Mn: nner, 
be indorsed by the president of said Hannibal and St. Jose ‘ph ee 
road Company, which indorsement shall be considered the net ot 
the company, and acopy of this act shall be attached to each of said 
new bonds; and on the delivery thereof the old bonds shall be taken 
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up bv the Governor and cancelled in the presence of the treasurer 
and auditor, with some appropriate mark of cancellation, and de- 
posited in the vaults of the treasurer; Prorafed, That the total 
amount of bonds to be issued under this act shall not exceed one and 
eohalf million dollars ; nansol no bond shall be thus taken up and re- 
newed by the Governor unless it be redeemable or payable by the 


Stute on or betore the ae January, i8f¢: and the new bonds 
issued and delivered to bg owners of the old -bonds, as aforesaid. 
shall be taken in exchange and renewal thereof, and shall be estt- 
rmiated in sue h) exe hh: Nee al the par vitlue thereot; And prot riled futy thi 


Phat the mortgage and first lien on the road of the said Hanmi al 
ane st, a Railroad Company, and every part aud section thereof, 

lits : pope rte ge inces, to the } pcoyp ein this State, as or iin: ally created 
ana es taleii he lL bv the act or acts “wipe Whic I sittcl ol bo nds Were 
to secure the payment of the same, shall remain unimpaired 
and in full foree and effect to secure a pavinent of tie new bonds 
herein anthorized to be issued, it being the object and intent of this 
act only to extend the time of payment or existing obligations, and 


cd ments ' ae ‘uh neiew 3 : 
to vive to the holders thereot new evidenee of the CXISTING Indlebted- 
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ness. nud not ib anvominner to release. invalidate, danparr, or atfect 
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y p ge, or obligation now held by 
the State. or ny the people of the State, on the road, papers? s or 


LP PULTE Pahces of > urd II; thitiils | ean St. Joseph vill IY POU { ‘; olne- 
DG Dany for SO ( ‘uring the pay reht of the principal eur interest 


mad 


on the sums of mone ay for Which sueh or vin ral 1! bonds Were 
issued and accepted, and for the renewal of which the bonds named 
In this act are authorized to be issued, 

Sic. 2. And be (t further enacted, Vhat the bonds authorized to be 
issued by this act shall be denominated « The Eaunibal and St. 


Joseph JRaillroad State Renewal Bonds,” and for the punctual 


| Pee 
deamption of these bonds, and the payment of accruing becuse 
thereon, the Hannibal and St. Foseph Railroad Company shall mike 
provision in the same manner as now required by law in case of the 


! os | >t , . ‘ ht te one ‘ b cs , 
old bonds herein proposed to be renewed, and the tolls und PrCoie 
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of Lhe 1 revel shall, cas how provided. Stare Yel bor the puVvinent () 
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, mtke default in the 
Interest or prince ip of said) bonds, or any part 
he lawful the ¢ FOVerNOrP of the Stute to sel] thie 
road of said colnpany and the appuitenances, in the same manner 
nunc Wit] i) likke elrect cs provided 11) the ntoresaid Net to expedit 
the construction of the Pacifie Railroad and the Hatnnil 
| 


the interest: nnd iv ease sald COMP any stuf 
payinent ot ether 
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thereof. it shi 


eal und St. 


Joseph Railroad,” approved February 22, 1851, and in other acts 
subsequent thereto, providing tor the original issue of the bonds 
herein proposed to be renewed. Ana the said) conipany shall, in 
like PbadhneYr as is provided 1h sila act, nie its eLeCeDpraAance of this cl 


in the office of the secretary of State; and such acceptance when 

filed shall be evidenee of the Intention of the cOoinpany, ind of its 
i . 1 Pe : . nie — ; . 

“ereement With the State. that the existing len or first morte 
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aforesaid shall remain in full foree and effect; Prorded, That t 
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assent of said company shall be had at the meeting of the stock- 
hol * vs thereof in contorii tv wil a law, 

Sec. 3. dad be it further enacted, That this act shi all take effeet and 
be in foree trom the date of its sain 


Approved March 21, 1874. 
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This indenture, made and executed on this 50th day of April, 
in the vear one thousand eight hundred and eighty-one, by and be- 
tween the Hannibal and St. Joseph Railroad Company, a corpora- 
tion created under the laws of the State of Missouri, party of the 
first part, and Rosewell G. Rolston, Oren Root, junior, and [Leman 
Dowd, trustees, parties of the second part, witnesseth : 

W herens the State ot \lissot Vl lias heretofore issued her bonds to 
the amount of fifteen hundred thousand dollars, (31.500,000,) and 
delivered the same to the party of the first part as a loan of the 
credit of the State, pursuant to the provisions of an act of the Legis- 
lature of the State of Missouri entitled «An act to expedite the 
construction of the Pacific Railroad and the Hannibal and = St. 
Joseph Railread.” approved | February 22d, ISo1, which said) bonds 
have pursuant to the provisions of a certain other act of the Legisla- 
ture entitled “An act to authorize the issue of new State bonds in 
renewal of certain other bonds heretofore issued to the Ifannibal 
and St. Joseph Company, and to maintain and perpetuate the na 
hen oft the State, to secure the payinent there oft, : approved Ni; ely’ 
21, 1874, been renewed and extended by the issue of renewal Sunde 
in place thereof, and as substituted evidence of the indebtedness 
created thereby to the said amount of fifteen handred thousand dol- 
lars, (SL.500,000 ; ) 

And iwhereas the smd State of Missouri has also issued her 
bonds to the amount of fifteen hundred thousand dollars, (S1.500,000,) 
and delivered the same to the party of the first part as a loan of the 
eredit of the State, pursuant to the provisions of an act of the said 
Legislature entitled « An act to secure the completion of certain 
railroads in this State.’ passed December LO, 1855; 

All ot which said three million dollars (83,000,000) of bonds have 
been sold by the said railroad company and are outstanding in the 
hands of divers persons and COTPOratlONs ; 

And whereas the Legislature of the State of Missouri, by an 
58 act entitled “An act to provide for reducing the indebted- 

ness of the State.” approved February 20, 1865, authorized the 

party of the first part to issue its bonds, signed by its president and 
nani bv its secretary, in sums of one thousand dollars each, 
ith COUPONS attaec he 3 bearing Interest pavable semi-annually at the 
rate of six per cent. per annum, and having not less than ten years 
to run, and to the amount of three millions of dollars. (35,000,000, ) 
the payment of the same with the accruing interest, to be secured 
by ai oImortesave or deed of trust conveying to three trustees to be 


— 
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named therein, by and with appropriate forms of expression, and tor 
the purpose of securing the pavment of said bonds and interest, and 
for no other purpose, on the road of said company, with all its fran- 
Chises, sells oy stock and ap} Dtrtehances, subject, however, to all tie 
liens and liabilities existing in favor of the State by virtue of any 
law of the State at the time said bonds may be issued and delivered ; 
And ihercas the statute last cited further provided that when- 
ever the trustees therem provided for should pay into the treasury of 
the State a sum of money equal in amount to all indebtedness due 
or owing by said company to the State,and all Nabilities incurred by 
the State by reason of having issued her bonds and loaned the same 
co sud COlMpanV as a loan of the eredit of the State, together with 
wll interest that has and Mav atl the time when such pavinent shall 
be made have accrued and remain unpaid by said company, and 
such fact should be certitied to the Governor of the State, the sad 
Governor should Miike over, assign, nicl CONVOY to the trustees 
aforesaid all the first liens and mortgages held by the State under 
the hi aie of the sald statutes to secure the payment of the bonds 
SO issued | the State. to be thereatter hela bv the sitlcl trustees as 
security for the PaVvinient of the bonds issued by the partly of the first 
part under the said act ; 

od And whereas the party of the first part proposes to issue its 
bonds and secure the pavinent of the same, and the interest 
thereon, hy ad morgage or deed of trust, in accordance with the pto- 
VISIONS ae thie suid net of February i), Ral 7m each ot Whieh bonds 1s 


to be in the form following, that is to sav: 


Univep Spates or AMERICA, ) 
STATE OF MuIssouRt, , 


The Hannibal and St. Joseph Railroad Company. 
Special Mortgage Bond. 
No. —. 


Know all jnen yi thes presets That the Tlannibal and St. Joseph 
Railroad Company is indebted to Rosewell G. Rolston, Oren Root, 
yaumior, and Pheran Dowd, trastees, or beurer, in the sum of Ole 
thousand dollars of the lawfnl money of the United States of Amer- 
hen. which the snd riullrord COMPAL promises tO pray to t| le silcl 
Rosewell G. Rolston, Oren Root, junior, and Tleman Dowd, trus- 
tees, or the bearer hereof, it the CIty oft New ¥ ork, ()T} the first day 
of March, in the year cighteen hundred and ninety-two, together 
with interest thereon from: the date hereot at the rate of SIX per 
eent., per annuin, payable semnl-annaally, at the olhiee or AQeucyv of 
the railroad company in the city of New York, on the first days of 
March and September in each vear, on the presentation and sur- 
render of the annexed coupons, according to the tenor thereof, as 
thev severally become due. 

This bond is one of a series of three thousand bonds of like tenor 
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. 2 nAnA Ma ae: ob m , Vere. 
and amount. numbered from 1] to 3.000 ine Jusive. and of the aggre 
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gate amount of three wilhons of dollars, — and to be issaed by 
4 + ] . + { r > | 
{ lrond COMMA IV Pursuant to the aut hority Of ahnact enti- 
a 


ed An net to provi le for redue ing the mdebte dine ss of the State, 
approved February 20, 1865. and the pavinent of the same, wit th the 


accruing interest, 1s secured we a mortgage or deed of trust, 


? ‘ ] 

he sad rai 
} 
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G0 conveying to hie three trustees above niuned the road of said 

yon iv. With all its franchises, rolling stock, and appurte- 
nances, subject, however, to all the Hens and liabilities existing in 
favor of idee ean of Missouri by virtue of any law of the State at 
he time said bonds may be issued and delivered. 

This bond shall not become oblig: tory until it shall Nave been an- 
thenticated by the execution of the eertifieate endorsed LV the trus- 
tees, 

In witness whereof, the said company has ea Wise <q its corporate scal 


to be heret LO ‘ull Hxed enc the sc pre seciits TO be S| lone a by the pre SI | nt 


and gor untersigned by the seeretary of the COTMpPAany | es day of 


Pe Tg A. DD i. 


Cou pon. 

The Tfannibal and St. Joseph Riailroad Cony” will pay the 

bearer in the city of New York thirty dollars on the ...... — ot 

‘ean being six months’ interest, then due, on mncia MO} 
bond No, —. 


SS 
US 


Now, therefore, this indenture witnesseth: That the party of the 
first part, for the purpose of securing the paviment of the said three 
million dollars of bonds and the interest thereon, and for no other 
purpose, and in consideration of one dollar to it in hand paid by the 
parties of the second part, the receipt whereot 1s hereby acknow]- 
edged, bath granted, bargained, sold, remised, released, conveyed, 
and confirmed, and by these presents doth grant, bargain, sell, re- 
mise, release, convey, and confirm unto the said parties of the sec- 
ond part, their successors and assigns, all and singular the road of 
the said party of the first part, and all its franchises, rolling stock, 
and appurtenances, together with all the right of Way, ralls, switches, 
turnouts, side-tracks, embankments, bridges, structures, water-tanks, 
fixtures, shops, engines, and other houses, depots, turn-tubles. Cl)- 

gines, ears, machinery, tools, and every other thing appurte- 
61 nant to the said railroad, or used in connection therewith. 

belonging to the party of the first part, as well the branches 
of the said railroad from West Quincy to Palmyra, and trom St. 
Joseph to Winthrop, and trom Cameron Junetion to Kansas City, 
including the bridge across the Missouri River, built by the Kansas 
City and Cameron Railroad Company as the main line of said rail- 
road from Hannibal to St. Joseph, and all the issues and protits, 
credits and choses in action accruing to the party of the tirst part 


ov 
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from the said railroad and appurtenances as owner and holder 
thereof, subject, however, to all liens and liabilities existing in favor 
of the State of Missouri by virtue of any law of the State at the 
tine said bonds may be issued and delivered. 

If the said party of the first part, or its successors and assigns, 
shall well and truly pay, or cause to be paid, the several sums of 
money specified in the several bonds hereinbetore described, as well 
the principal as the installments of interest, according to the tenor 
ind effect: of said bonds, and of each and every of them, and of the 
auws of the State of Missouri, or ifssaid bonds and the interest pay- 
able thereon become in anywise paid or satisfied, then and in such 
case the estate, right, title, interest, and demand of said parties of the 
second part, their successors in said trust and assigns, shall ecase, 
determine, and become void; otherwise, to be and remain in full 
force and virtue in law, and for the benetit and security of the hold- 
ers of suid bonds and each of them. 

Until detault be made in the payment of the principal or interest 
of said bonds, or of some or any of them, the said railroad company, 
tie party of the first part, shail be permitted tO possess, Operate, 
manage, and enjoy said railroad, with its appurtenances, and to take 
and use the rents, income, tolls, issues, and profits thereof, in the 

sune manner and with the same ctiect as if this deed had not 
5? been exeeuted, 

In case of defanlt shall be made in the payment of any in- 
stullment of interest accruing on said bonds, or any of them, and 
such default shall continue for a period of six months after the ma- 
turity thereof, it shall be lawful for said parties of the second part, 
or their successors In said trust, by themselves, them agents, or attor- 


' 
| 


nevs, to enter Upon, take Possession of, maha ge, Operate, and control 
the railroad and property hereby conveyed, owned, or held by lease, 
contract or otherwise, by superintendents, receivers, and managers 
thereof, making from time to time all needful repairs, replacements, 
and such alterations, additions, and improvements as may seein to 
be judicious and proper, and to collect and receive all rents, tolls, in- 
comes, Issiies, and profits thereof, and, after deducting the expenses 
of operating said railroad and property and leasehold interesis, and 
all costs of Improvements, and any taxes that may have accrued 
thereon, as well as just and reasonable compensation for their own 
work and labor in and about the premises, to apply the moneys aris- 
ing therefrom to the payment of interest in the order in which it be- 
comes due, and ratably to the persons entitled thereto, and when said 
interest so in default and any installment of interest subsequently ma- 
turing shall be paid up, then said parties of the second part shall re- 
store the possession of said railroad to the said party of the first part. 

If default shall occur in the payment of any installment of in- 
terest, and such default continue for the space of six months atter 
maturity and demand therefor, then if a@ majority in value of the 
holders of said bonds then outstanding and secured by this mortgage 
shall determine and notify said trustees that they require that the 


> 
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principal of al] of said bonds become at once due and payable, siti 
bonds shall thereby become due and payable, notwithstanding 
65 any clause contained therein to the contrary; and if said 
principal sum shall become due and not paid by said first 
party according to the tenor of said bonds, and upon written notice 
by the holders of a majority of the bonds issued and outstanding 
under the authority hereinbefore mentioned, the said trustees shall 
have the power to enter upon and take possession of sald railroad, 
with the appurtenances and all and singular the property and fran- 
chises hereby mortgaged, and the agents of the said party of the 
first part are hereby authorized and required to deliver up the same; 
and said trustees shall cause said mortgaged premises to be sold at 
public auction, at the city of New York, or at the city of St. Louis, 
Missouri, as may be direeted by the holders in interest of a majority 
of said bonds, giving at least sixty days’ notice of the time and place 
and terms of sale, and of the specific property to be sold, publishing 
the same in two daily newspapers in said city of New York and 
one in the city of St. Louis; to adjourn said sale from time to time 
if necessary in their opinion; and if the same shall be adjourned, to 
sell without further notice of the time and place of sale, and to exe- 
eute to the purchaser or purchasers a good and sufficient deed in fee- 
simple for the same, which shall be a bar against the party of the 
first part, and all persons claiming by, through or under it, of all 
right, title, claim, or demand in and to the mortgaged premises, or 
any part thereof, and out of the proceeds of such sale and the ine 
come that ay have been received for the use, operation, spp ran - 
agement of said road, while in possession of such trustees, after 
deducting just allowances and expenses as in the preceding article 
mentioned, to pay, first, the interest, and second, the principal of 
sald bonds, ratably, and with due regard to the successive maturity 
of different series of coupons as far as said proceeds will go for that 
purpose; and in case any surplus should remain, to pay the 
64 same over to the party of the first part. But in case it shall 
_ not be deemed proper or expedient to sell the mortgaged 
premises In pursuance of the power herein granted, then it shall be 
the duty of said trustees to proceed, in anv proper tribunal, to fore- 
close said mortgage according to the usual and established principles 
of law and equity; but it is expressly understood and agreed be: 
tween the parties that in no case whatever shall the party of the 
first part claim any right or advantage by reason of any valuation, 
appraisement, stay, or extension laws that now exist or may here- 
after be enacted in any of the States in which said property exists 
or may be found, and said first named party hereby releases to the 
second parties all and every such right, claim, and demand, and here- 
by further agrees that it will neither apply for an injunction nor any 
stay of proceedings to arrest or prevent such sale from being mide 
or possession being taken as hereinbefore provided. ‘ 
It is hereby expressly declared that this instrument is made and 
the trust herein declared upon condition that if any sale shall be 
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made under and by virtue of this mortgage, whether by judicial 
decree or foreclosure, or in execution of the trast so created, ether 
by judicial decree or otherwise, the holders of a matority of the said 
bonds then outstanding shall have the right to have said premises, aud 
all property herein embraced, purchased tor the use and benefit of 
all the holders of said then outstanding bonds. 

In case such sale shall be made by any person or officer other than 
the trustees herein named, or their successors, then the holders of 
the majority of said bonds outstanding shall have the right, by 
notice In writing, to require the said) trustees, or their successors, to 
make such purchase on such terms as they in said notice shall pre- 
scribe. And in case said sale shall be made by said trustees, then 
the holders of a majority of said outstanding bonds shall have the 

right to appoint any other person whom they may choose to 
6.) make such purchase om such terms as they may prescribe. 

If any person other than such trustees shall be so appointed, 
such appointment and the terms of purchase shall be in writing, a 
copy of which writing shall be delivered to said trustees or their 
successors before such sale, 

Ana@ it the holders of a majority of said outstanding bonds shall 
elect to have said purchase made as aforesaid, and shall prescribe the 
terms on Which they desire to make the same, then it shall be the 
duty of said trastees, or their successors or such other person as may 
be appointed as aforesaid, to make such purchase if the same can be 
made on the terms so prescribed, and having so purchased said prem- 
Ises and property the right and title thereto shall vest in the said trus- 
tees or person so purchasing, for the use aforesaid, and no bondholder 
shall have any claim to the said premises or property, or the proceeds 
thereof, except his pro rata share therein, as represented by a new 
company or corporation to be formed for the ase and benetit of the 
holders of all said bonds then outstanding. And said trustees or 
person making said purchase shall take such lawfal measures as may 
be deemed for the interest of all said bondholders to organize a new 
company or corporation; said company or corporation to be organ- 
ized upon such terms, conditions and limitations, and im such man- 
neras the holders of a majority ot said outstanding bonds shall in 
writing request or direct. And thereupon the said trustees, or other 
person making said purchase, shall convey said premises and property 
to the new company or corporation. And it is hereby declared that 
all mnersons who shall claim any interest, benefit, or advantage by vir- 
tue of this instrument, or the trust hereby created, shall tale the 
same subject to all the terms herein contained, and subject to all the 
right and powers conferred by this instrument on the holders of a 
majority of the bonds hereby secured, 

[t is further declared that in case of any sale of the prem- 

O06 ises and property embraced herein, by decree of any court or 
otherwise, the holders of a majority of the bonds then out- 
standing shall have the right to determine whether said premises and 
property shall or shall not be sold subject to all prior encumbrances, 
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and such majority shall sufficiently manifest their determination in 
such respect by giving notice thereof in writing to the trustees or 
person making such sale at any time before such sale is made. In 
case of the resignation or incapacity of the trustees, or either of them 
herein named, to act as trustee, or in case of the death, resignation, 
or incapacity to act of any suecessor of said trustees, it shall be the 
duty of the board of directors of said party of the first part, imme- 
diately thereafter, to make application to some proper court of rec- 
ord, at the county where the general office of said party of the first 
part is located, for the appointment of some suitable person, persons 
or corporation to become the successor of said trustees, and there- 
upon the person, persons or corporation so appointed shall be and are 
hereby vested with all the estate, rights and privileges, and lable to 
all the duties by this instrument conferred upon or to the parties of 
the second part, to the same extent as if each person, persons or cor- 
poration were herein named. 

It is hereby agreed and understood that for the better assurance to 
the parties of the second part, and to the holders of the bonds se- 
cured by this instrument, the party of the first part agrees that it 
will, on demand, at any and all times hereafter, make, execute, and 
deliver all such other and further conveyances and assurances tor the 
better assuring unto said trustees and their successors, in the trust 
hereby created, the said railroad, with appurtenances, equipment, and 
property hereinbefore described, or intended so to be, and all other 

property belonging to said party of the first part, now owned or 
67 hereatter to be acquired, as above provided and set forth, or 

anvand all the franchises now held or hereatter to be acquired 
by the party of the first part, as said trustees, or their successors, by 
their counsel shall reasonably advise, devise, or require. It is further 
agreed and understood that it is the intent of this instrument to vest in 
said trustees, whenever they shall comply, on their part, with the pro- 
Visions of the aforesaid act of the Legislature of the State of Missouri, 
entitled “An act to provide for reducing the indebtedness of the State,” 
approved February 20, 1865, all the rights and powers which tie said 
act provides to be vested in the trustees therein referred to, and each 
and every the lens, rights and powers provided in the said act to be 
assigned to or in the said act conferred upon the trustees therein men- 
tioned, are hereby conveyed to and contizmed in the parties of the 
second part hereto, upon the making of the payments to the State of 
Missouri provided for in the said act. 

Whenever it shall happen from changes required to be made in 
said railroad and appurtenances that any parcels of property, whether 
real or personal, have become unnecessary or useless to the said 
party of the first part for its business, by reason of change of line or 
depot or other grounds, or when any of the personal property shall 
have become worn out or inefficient and unnecessary to the oper- 
ation of said railroad, then and in such ease it shall be lawful tor the 
directors of said party of the first part to make sales, exchanges, or 
other disposition of such parcels of real or personal property 1s they 
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may deem tor the best interest of said party of the first part, and 
upon the sale or exchange of sach property for any other, and when 
any other property shall be acquired in the place of such property, 
the same shall be held subject to the lien of this mortgage as if it 
Was the property of said party of the first part at the date thereof, 
and the parcels of property so held and disposed of by said directors 
shall be exempt from the hen herein created. 

It is further agreed that neither of said trustees shall be required 
to take any action under this deed, in the event of default, until the 
party asking such action shall have indemnified such trustee for ex- 
penditures necessarily involved. 

In witness whereof the said party of the first part hath hereunto 
enused its corporate seal to be affixed and these presents to be signed 
by its president and its secretary the day and year first above written. 

WM. DOWD, 
| President. 
JOHN A. HILTON, 
Secretary. 


oS @ 


6 


EBvhibit @ 1. 


EXECUTIVE OFFICE, 
City oF JEFFERSON, Feb. 25, 1881. 

Sir: Lhave the honor to lay before you a communieation from 
Hon. John Walker to the board of fund commissioners of Missouri. 
Mr. Walker, as a member of that board, recently visited the city of 
New York for the purpose of conferring with the officers of the 
Hannibal & St. Joseph Railroad Company in regard to the proposi- 
tion of that company to discharge the full amount of what it claims 
is its present indebtedness to the State. The result of Mr. Walker’s 
conference with those officials is fully set forth in the accompanying 
communication. 

I recommend that you adopt such legislation as will enable the 
fund commissioners to use or dispose of whatever sum, if any, may 
be accepted by the State from the Hanmibal & St. Joseph Railroad 
Company. | 

Ido not mean to say that the State will accept the surn of $3,000,- 
000 in complete satisfaction of the hability incurred by the State in 
aid of said company. [think the lability extends to the maturity 
of the bonds; and as the company has heretofore met its obligations 

to the State promptly, and has thereby secured the contidence 
69 of the people of the State, who were for many vears in doubt 

as to the final result of our complications with that road, I 
trust that it will be equally as honorable in the future, and so act 
aus to retain the confidence which its past conduct has inspired. 

In case the whole or any part of the money due from the company 
is accepted, its receipt ought not to find us unprepared for its prompt 
and profitable disposal. 

Very respectfully, THOs. 'T. CRITTENDEN. 
Hlon., |e Bastlaw, Speaker of the House of Representatives. 
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Auditor Walker's: Report. 


Auditor Walker’s report, as trausmitted by the Governor, 1s as 


follows: 
JEFFERSON Crty, Feb. 24. 


To the Board of Fund Conmimnissioners of the State of Missouri . 


GENTLEMEN: On the &th of this month an informal meeting of 


the fund commissioners wis ecalledto consider the proposition of Win. 


Dowd, esq., president of the Hannibal and St. Joseph Railroad Com- 
pany, said proposition being contained in his letter dated New York, 


January 19th, 1881, to his excelleney T. T. Crittenden, Governor of 


Missouri, and is as follows: 

“Tt is the desire of the directors of the Hannibal and St. Joseph 
Railroad Company to relieve the State of Missouri trom the burden 
which the State assumed, in pursuance of a wise and liberal policy, 
to aid the construction of the road, when the company was in its 
infancy.” 

«The interest upon the three millions of State aid bonds has been 
regularly paid by us, including the coupons due January 1, 1Ss1. 
We now wish to pay into the treasury of the State the entire sum 

of principal and the accrued interest since that date in fulfill- 
70 ment of the obligation which rests upon the company to pro- 
vide for the payment of bonds.” 

This course appears to have been contemplated in the act of the 
Legislature of the State of Missouri entitled “An act to provide 
for reducing the indebtedness of the State,” approved February 20, 
1865. 

At this meeting it was also deemed expedient and proper that [ 
should proceed to New York and confer with the officers of said 
company regarding the proposition made by their president, 

In obedience to vour request, I proceeded to New York on the 
14th inst., and on arriving there had a conference with Wm. Dowd, 
esq., president, and Mr, Root, chief attorney of the [Lannibal and St. 
Joseph Railroad Company. I submitted to these gentlemen a state- 
ment of the bonded debt of Missouri, in which it was shown that the 
proposed payment by the Hannibal and St. Joseph Railroad Com- 
pany could not now be used for the retirement of State bonds, and 
in consequence thereof the State would suffer a great loss by accept- 
Ing a proposition from them looking to the payment of the principal 
of the Hannibal and St. Joseph bonds, and not the interest which 
would accrue thereon from the date when such payment was made to 
the date when the bonds mature. 

I also suggested to these gentlemen that the board of fund commis- 
sioners might consider more favorably a proposition from the tLanni- 
bal and St. Joseph Railroad Company which provided tor the pay- 
ment of their indebtedness by installments, such installments to be 
payable to the State treasurer, whenever the fund commissioners 


could utilize the payments in the retirement of an equal amount of 


matured bonds of the State. 


oO 
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In view of the facts contained in my statement regarding the 

State’s bonded indebtedness, this suggestion was favorably received 
by these gentlemen. } 

71 They also announced their intention to submit this sugges- 
tion made by me to their board of directors at their next meet- 

ing for such action as they might see proper to take in respect 

thereto. 

Having no power to conclude any stipulation with said company, 
but earnestly desiring to aid in protecting the State from loss that 
might acerue by virtue of the company’s proposed action, [ have the 
honor to submit the foregoing as the result of my visit to New York 
and interview with the officers of said company. 

Very respectfully, your obedient servant, 


JOUN WALKER. 


Berhibhit ( . 


AN AcT to provide for the transfer to the State sinking fund any 
surplus money that may be in the State treasury, not neces- 
sary to defray the current expenses of the State government 
and to meet the appropriations made by law, and to authorize 
the fund commissioners to invest the same in the redemption 
or purchase of the bonds of the State and bonds of the United 
States, Hannibal and St. Joseph Railroad bonds excepted. 


Be it enacted by the General Assembly of the State of Missouri 
as tollows: 

SecTION 1. Whenever there is any money in the State treasury 
not necessary to defray the current expenses of the State government 
and to meet the appropriations made by law, it shall be the duty of 
the State auditor, and he 1s hereby authorized and required, to trans- 
fer the same to the credit of the State sinking fund for the purpose 
of paving the State debt, or any portion thereof, and the interest 
thereon as it becomes due. 

Sec. 2. Whenever there is sufficient money in the sinking 
fund to fo redeem or purchase one or more of the bonds of 
the State of Missouri, such sum is hereby appropriated for 
such purpose, and the fund commissioners shall immediately call in 
for payment a like amount of the option bonds of the State, known 
as *“ five-twenty bonds.” 

Provided, Vhat if there are no option bonds which can be called 
in for payment, they may invest such money in the purchase ot 
any of the bonds of the State, or bonds of the United States, the 
Hannibal and St. Joseph Railroad bonds excepted. 

Approved March 26, 1881. 
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Exhibit C 3. 

JEFFERSON City, Mo., May 26, ISS8T. 
To the Fund Commissioners and the Treasure r of the State of Missouri My 

In pursuance of an act of the General Assembly of the State of 
Missouri entitled “An act to provide for reducing the indebtedness 
of the State,” approved February 20th, 1865, the Hannibal and St. 
Joseph Railroad Company on the 30th day of April, ISS1, executed 
a mortgage upon its road to secure the payment of bonds to the 
amount of three million dollars, as provided in said act. 

The trustees in that mortgage, in pursuance of that act, now desire 
to pay to the treasurer of the State three million dollars, together 
with all interest that has accrued thereon and remains unpaid up to 
the time of making said payment. 

The interest, as you are aware, has been paid up to the first day 
of January last, and the next payment of interest being due and 
pavable on the first day of July next. 

If vou are willing to accept said sum and. direct the treasurer to 
give the receipt and the Governor the release provided for in said 
act, I would be pleased to know at once when and in what shape 
you would like the funds 

If you determine not to accept it, | would be pleased to 

73 have you designate some mode of offering the payment which 

will be acceptable to vou as atender. I ean hardly think that 

you would require us to bring that amount of curreney here simply 
for the purpose of declining it. 

I would suggest that if the money is not to be accepted that you 
direct the treasurer to regard a check for the amount we want to 
tender as a good and sufficient tender, and thus relieve us of the 
expense and danger of bringing so large an amount of currency here. 

If the money is to be accepted, we propose to pay the interest up 
to July Ist, 1881; if not to be accepted, we only want to tender the 
three millions and interest up to the day of the tender, 

If you can neither accept the money we offer, nor make any 
arrangement as to the tender, a frank and early answer will oblige us. 

Much valuable time has already been consumed awaiting the decis- 
ion of these questions. 

GEO. W. EASLEY, 
Attorney for Hannibal and St. Joseph 
Railroad Company and said Trustees. 


Erhibit C 4. 


City OF JEFFERSON, June 13, 1881. 
Hon. P. E. Cuappett. 
Str: If kh. G. Rolston, Memand Dowd, and Oren Root, jr., as 
trustees of the Hannibal and St. Joseph Railroad Company, should 
tender or offer to pay to you as State treasurer the sum of three 
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millions and ninety thousand dollars, on aceount of the statutory 
mortgage now held by the State against the said railroad company, 
we hereby request and direct that you shall receive the said amount 
and execute and deliver to the parties so paying said amount a 
receipt in the following form: 
74 Received of R. G. Rolston, Heman Dowd and Oren Root, 
jr., trustees of the Hannibai and St. Joseph Railroad Com- 
pany, the sum of three millions and ninety thousand dollars, on 
account of the statutory mortgage now held by the State of Missouri 
against the said railroad. 

You may, if you find it convenient, take in payment of the afore- 
suid amount a certified check on the National Bank of Commerce 
of the city of New York, 

Other details are left to your own judgment and sound discretion, 
and if von deem it best and most convenient to receive the said 
wnountin the’city of New York, youare at liberty to do so. Should 
the railroad company require vou to execute a certificate to the Gov- 
ernor of the amount paid, we request you to do so in the following 
form, to wit: 


To Tuomas T. CRITTENDEN, 
Governor of Missouri, 

I, Phil. EK. Chappell, treasurer of the State of Missouri, do hereby 
certify that (Rolston, Root, ete., trustees,) have paid into the treas- 
ury of the State of Missouri three millions and ninety thonsand dol- 
lars ($3,090,000) under the act * Entitled an act to provide for re- 
deeming. the indebtedness of the State,’ approved February 20, 
i865, on account of the statutory mortgage the State holds against 
the Hannibal and St. Joseph Railroad. 

Given under my hand this day of June, 1881. 

Very respectfully, 
JOHN WALKER, 
D. H. McINTYRE, 


Fund Commissioners. 


Filed January 6, 1882; HL. C. Geisberg, clerk. 


79 And afterwards, on the 9th day of January, 1882, there 
Was issued out of the clerk’s office of said Cireuit Court a 
subpoena in chancery in the words and figures following, to wit: 


Subpena in Chancery. 
Eastern division of the western district of Missouri, sef. 
The President of the United States to Thomas 'T. Crittenden, Gov- 
ernor of the State of Missouri, greeting: 


You are hereby commanded to be and appear at rules, to be held 
at the office of the clerk of the Circuit Court of the United States for 


— 


( 
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the eastern division of the western district ot Missouri on the first 
Monday of February next, at the city of Jefferson, then and there 
to answer the bill of complaint of Rosewell G. Rolston, Henman 
Dowd. and Oren Root, jr., trustees, citizen of the State of New 
York, filed against you on the sixth day of January, 1882; hereof 
fail not. 

Witness the Honorable Morrison hk. Waite, Cliet Justice of the 
Supreme Court of the United States, the ninth dav of January, 1882, 

Issned at office, in the city of Jefferson, under the seal of said 
court, the day and year last aforesaid. 

[SEAL.] i. C. GEESDERG, Clerk. 


Mem.—The defendant to enter his appearance in this suit, in the 
clerk’s ottice, on or before the dav at which the writ is returnable; 
otherwise the bill may be taken pro confesse. 

Hl. C. GEISBERG, Clerk 


Upon said summons the U. S. marshal for said district made re- 
turn as follows, to wit: 


Marshals Li fpr, 


Unitrep States oF AMERICA, ? 
West rie District of Missourys, , sada 
Ido hereby certify that I executed this writ by delivering a duly 
certified copy of the same to T. T. Crittenden, Governor of the State 
of Mo.,in his othee of Governor, in -letferson Citv. Mo... January 
11th, 1882. 3 
, C. C. ALLEN, 
U, S. Marshal We Stern District of Missouri. 


And afterwards, on the 9th dav of January, IS&2, it being 

~~ . ‘ . . °* y 1° ° 4 ' . ss ‘ , . 

(6 In vacation of said Circuit Court, the following further pro- 
ceedings were had in this cause, to wit: 


Ri traning Ord rs 


RosEwet. G. Rorsron et al., Trustees. ete.. 

— ve. S108, 

, T. Crirrenpen, Governor, ete. | 

This day there is received and filed herein a duplicate original bill 

of complaint, and an order from the Hon. Geo. W. MeCrary in 
words and figures as follows: “ Rosewel]l G. Rolston. Hemian Dowd, 
and Oren Root, Jv., trustees, &e., complainants, es, Thomas ‘T. Crit- 
tenden, Governor of Missouri, respondent. Betore Geo. W. McCrary, 
Judge of the 8th judicial cireuit of the United States and of the Cir- 
cuit Court of the United States for the eastern division of the 
western district of Missouri. In chambers at Keokuk, Towa, Jan- 
uary b, 1882. Now Ol} this day COTE the complainants above named 
by their solicitor, Geo. W. Kasley, and present to me their bill of 
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complaint, a copy of which is hereto annexed, praving, among other 
things, that the respondent, Thomas T. Crittenden, Governor of 
Missouri, be enjoined and restrained from advertising or selling the 
Hannibal and St. Joseph Railroad under the act of the General -As- 
sembly of the State of Missouri, set out in the annexed bill, approved 
February 22d,1851. And said bill having been seen and cousidered 
by me, it is hereby ordered that vou, the said respondent, Thomas 
TT. Crittenden, Governor of Missouri, be and appear before me and 
such other or others of the Judges of the Cireuit Court for the west- 
ern district of Missouri as may then and there be present and sit in 
the hearing of this application for an injunction, at chambers, in the 
city of St. Louis, in the State of Missouri, on the 8th day of Feb- 
ruary, I8S82,and show cause, if any you have, why the prayer of said 
bill should not be granted, enjoining and restraining you from ad- 
vertising or selling the said Hannibal and St. Joseph Railroad under 
the said act of February 22d, 1851; and it is further ordered, that 

the said respondent, Thomas T. Crittenden, Governor of 


Vé Missouri, be served with a copy of this order, and also a copy 
of the annexed bill. 
(Signed) GEO. W. McCRARY, Cireuit Judge.” 


And on a duly certified copy of the order dated January 6, 1882, 
the U.S. marshal made the following return, to wit: 


Marshals Return. 


[ hereby certify that I executed this writ by delivering a duly cer- 
tified copy of the same, together with a copy of the bill filed in the 
eause, to T. T. Crittenden, Governor of the State of Missouri, in his 


office of Governor, in Jefferson City, Mo., Jam’yv 11th, 1882. 


C. C. ALLEN ,U. 8S. Marshal. 


And afterwards at Rules, begun and held on the first Monday, be- 
Ing the 6th day of February, 1882, at the clerk’s office of said Cir- 
cuit Court, the following further proceedings were had in said cause, 
to wit: 


t. G. Rotsron et al., trustees, ete., / 
Wie: ves, 
T. T. Critrenven, Governor, ete. \ 


This day comes the defendant and enters his appearance herein, 
and also files his answer and the affidavits of ‘T. T. Crittenden, John 
Walker (two), D. TL. MeIntyre, kh. A. Campbell, Samuel 'T. Glover, 
James Craig, C. B. Burnham, Jno. J. Taussig, Jno. J. O'Neil, Ed- 
ward C, Breck and Thos. J. Cornelius. 

And the appearance so filed as atoresaid is in the words and fi 
ures following, to wit: 


Oa 


uL.- 
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In the United States Circuit Court for the western district of Mo., 
eastern division, A. D. 1582. 


Rosweit G. Rotston, Weman Down and \ 

OREN Root, or., trustees, complainants, 
re, In equity. 

Tuomas T. Crtrrenpen, Governor of Mis- \ 

souri, respondent. 


Now comes the said respondent in the above entitled cause 
(8 and enters his appearance therein. 
THOMAS 'T. CRITTENDEN, Respondent, 
By D. TH. McINTYRE, Atty Gel, 
His i lieitor. 


And said answer so filed as aforesaid is in words and fig- 
ures following, to wit: 
Ansirer of Thos. T.. Crittenden, Governor, FC. 


In the Cireuit Court of the United States for the western district of 
Missouri. 


~] 
sa 
— 


Roseweit G. Rouston, TremMan Down, and Oren Roor, 
JR., Complainants, trustees, 
rs, In Kquity, 
Tuomas T. Crirrenpren, Governor of the State of Mis- 
souri, respondent. 


The detendant, Thomas T. Crittenden, Governor of the State 
of Missourl, saving and reserving to himself all and every excep- 
tion to the errors, insnfliciencies, and detects of the plaintiffs’ bill in 
the above cause, makes answer thereto as follows: 

1. ‘This detendantf admits that he was and is, as stated in the plain- 
tiffs’ bill, Governor of the State of Missouri, and that the plaintiffs 
were and are residents and citizens of the State of New York, as 
stated in said nll, As to the allegation in the bill that the plaintiffs 
are trustees, daly constituted under and in accordance with the pro- 
Visions of an act of the General Assembly of the State of Missouri 
to provide for reducing the indebtedness of the State, approved 
February 20th, 1865, as averred in said bill, this defendant has no 
knowledge, information, or belief that the same is true, and respect- 
fuliy refers to the evidence to be produced in Support thereof, 

2. This detendant admits that the Hannibal and St. Joseph Rail- 
road Company was and is a corporation, as mentioned in the bill, 
and owns and operates a railroad in the State of Missouri, extending 
from Ifanuibal, on the Mississippi River, to St. Joseph, on the Mis- 
sourl River. 

d. ‘This defendant admits the passage of an act by the Gen- 
SO eral Assembly of the State of Missouri, approved February 22, 
1851, to expedite the construction of the Pacific Railroad and of 
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the Hannibal and St. Joseph Ratlroad, and respecttully refers to the 
same for its contents and legal effect. Detendant admits that Exhibit 
“A” of the plaintifts’ bill contains a substantial but not a perfect 
copy of said last-named act This defendant admits that under and 
pursuant to said act of February 22, 1851, there were issued to and 
accepted by the Hannibal and St. Joseph Railroad Company, be- 
tween the 28th of December, 1853, and September 4th, 1856, fifteen 
hundred bonds, as mentioned in said bill; but he has no knowledge, 
information, or behef as to the time or times when any of said bonds 
were sold by the said railroad company. In answer to the averment 
of the Till that the credit of the State was not, during the times 
aforesaid, sufficiently good to make it possible to sell the said bonds 
at any price not less than par, defendant states he has no knowl- 
edge, information, or belief that the same is true, and whether it be 
true that only one hundred and fifty thousand dollars of said bonds 
Were in any manner sold or disposed of until after the 10th of Feb- 
ruary, 1855, defendant has no knowledge, information, or belief. 
Whether it be true that after the passage of said act of February 10th, 
1855, thirteen hundred and fifty, or any other number of said bonds, 
were sold by the Hannibal and Si, Joseph Railroad Company, or were 
sold at a large discount, defendant has no knowledge, information, 
or belief. 

This defendant admits the passage of an act by the General 
Assembly of the State of Missouri **to secure the completion of cer- 
tuin railroads in this State.’ which became a law December 10th, 
1855, and respectfully refers to the same for its contents and legal 
effect, and a that Exhibit “A” that of plaintitis’ bill contains 
a substantial but not a perfect copy of said act. 

‘This = ‘fendant admits that pursuant to the said act of Decem- 


ber 10, 1855, there were issued to and accepted by the said EHanni- 
bal iad St. Joseph Railroad Company State bonds, bearing 
8] interest at the rate of six per cent. per annum, to the amount 


of fifteen hundred thousand dollars, payable thirty vears after 
dates of issue respectively; but whether the same were sold by said 
railroad company between November 10, 1856, and February 28th, 
1857, or when said bonds or any of them were sold at a discount, « 
at what discount, if any, defendant has no knowledge, information, 
or belief. 

6. In answer to the averment in said bill that after the passage of 
the act of Deeember 10, 1855, the said Hannibal and St. Joseph 
Railroad Company paid into the treasury of the State, by way of per- 
centage under the provisions of the fil th section of said act, nineteen 
hundred dollars, or any other sum of money in that behalt, defend- 
ant has no knowledge, information, or behef that the same is true. 

In answer to the averment of the bill that the sum of two and 
owetall per cent. on each twenty-year bond and one and one-fourth 
per cent. on each thirty-vear bond required to be paid by the fifth 
section of the said act of December 10, 1855, down to and including 
January Ist, 1882, and ten per cent. upon the net earnings of said 
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Hannibal & St. Joseph Railroad mentioned in satd bill, amount to 
the sum of S82.906.275, defendant savs he has no knowledge, in- 
formation, or belief that the same is true; norhas he any knowledge, 
information, or belief in respect to the existence of any net earnings 
of the Hannibal & St. Joseph Railroad, or the amount thereof, if any, 

8. This defendant admits the passage of an act by the General 
Assembly of Missouri, approved March 28, Psot, directing the col- 
lection of certain MoneyVs due the State, and respectfally refers to the 
same for its contents and legal effect. But whether any suit was 
ever commenced pursnant to sad last-nentioned act, this defendant 
has no knowledge, information, or belet. 

9, This defendant answers it is true. as he is informed and believes, 
that prior to the vear 1861, in addition to the aid given as aforesatd, 

the State of Missouri had issued its bonds to the several rail- 
82 roads in the bill mentioned in the aggregate amount of 

$20,701,000, or thereabouts; and he further states, on In- 
formation and belief, that all of said bonds were outstanding and 
unpaid on the 20th day of February, 1865, and tor some vears 
thereafter, 

10. This defendant, further answering, states be has no know!l- 
edge, information, or belief touching the amount of mortgages with 
Which said Hanmibal & St. Joseph Railroad Company had burthened 
its road, franchises, and other property, or whether or not it Was pos- 
sible tor said railroad company, or other railroad companies of the 
State, at the time, in that behalf mentioned in the bill, to comply 
With the sinking-fund provisions of said act of December 10, 1355, 
and that he is advised that it is totally immaterial whether the aver- 
ments of the bill in that behalf are true or not. 

That he is informed and believes that the road and appurtenances 
of the said Tlanmbal & St. Joseph Railroad Company, its franchises, 
lands, and other property, have at no time been worth Jess than 
$5,000,000, and that whatever might have been the difficulty of said 
HTaniibal and St. Joseph Railroad Company In respect to the priv 


ment of all its debts and liabilities. the State of Viissouri has felt 
ho embarrassminent or upprehension 11) respect to its debt of said 
$5,000,000 of bonds and the interest to fall due thereon. That while 
the State has always been willing to extend the helping-hand to said 
Hannibal and St. Joseph Railroad Company, and to renew its obli- 
gations and extend the time of their payment With a view to the in- 
terest of said: railroad company, its creditors, and the public, it lias 
never felt any necessity for releasing or abandoning any part of its 
full claim against said company; nor has anv motive or reason 
existed why it should abandon any part of its claim womainst std rail- 
road. If by any averment in the bill it was intended to assert that 
the act of February 20, 1565, to provide for reducing the indebted- 

ness of the State. Was passed to compromise the ekapont gol 
the State and secure a part of its claim. because it had not 
sufficient security for the whole, the assertion is untrue. That 
in all the numerous efforts of the State to upliold OG a ae ae 
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terestsof said Hannibal & St. Joseph Railroad Company, the purpose 
of the State to protect its oWn Interests and colleet its full chelin With- 
out abatement has been distinethy shown. ‘That In the said act of 
February 20, 1865, and in every other act passed by the General 
Assembly of Missouri on the subject, the State has constantly insisted 
upon the maintenance of its lien as a security for the payment of all 
its bonds issued to said railroad company, and ail interest thereon, 
and aff liabilities incurred by reason of its loans to said railroad 
COTMpPAany, 

11. This detendant admits the passage of the act of February 20, 
1865, to reduce the indebtedness of the State,” and respectfully 
refers to said act for its contents and legal effect. A copy thereof 
is contained in Exhibit “A? of said bill. But this defendant cde- 
nies that the purpose or legal effect of said act of 1865 is truly stated 
in said bill. Detendant avers that said act was passed, as be is li- 
formed and beheves, at the special instance and request of said 
Hannibal and St. Joseph Railroad Company. That he is advised by 
counsel that said act of February 20, 1865, Imposed upon said rail- 
road company no burthen or duty whatever, ‘That it granted to said 
railroad company certain privileges which it petitioned the Legisl:a- 
ture to grant to it; and while said aet remained in foree said rail- 
road company might have availed itself of such privilege if it had 
seen fit to do so. That is to say, the said railroad company by the 
tirst section of said act of February 20, 1865, was authorized, pro- 
vided it saw fit, to make a mortgage to trustees and issue its bouds 
as therein mentioned. By the second section thereof said trustees 
were anthorized, if they saw fit, to pay into the State treasury in 
cash a sum of money equal to the aggregate amount of three million 

oft bonds, with any interest prist due thereon at the time of 
S+ pavment and unpaid by said railroad company, and the 

anount of all abilities ineurred by the State and outstand- 
ine at the time ja the shape of pon-matuared interest coupons be- 
longing to said bonds; and in consideration thereof receive a cer- 
tificate of the fact from the treasurer of the State. and a conveyance 
and assigninent from the Governor, of all State Hens and statutory 
mortgages to secure said trustees in the amount so paid. That by 
the third section of siuldl ct of 14 broaary 21), LSb6., the sald trustees 
were authorized to purchase and deliver to the State treasurer in 
pavinent of the aggregate amount of principal, past-due interest, and 
Hon matured COUPONS named in sald second seetion, any outstanding 
bonds of the State bearing not less than six per cent. interest, or un- 
paid coupons thereof at them par value. 

Taken together, the second and third sections of the said act of 
1865 amount to this: That said railroad company might pay oif pres- 
ently its Hability to the State in cash, or in bonds and coupons of the 
State, equal in aggregate amount to the aggregate amount of prin- 
cipal sums, past-due interest, if any, and the non-matured coupons 
on the State bonds loaned to it. This defendant is informed and 
believes that at the time when the said Tlannibal and St. Joseph 
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Railroad Company solicited the passage of said act of Febrnary 20, 
1865, and when said act was passed to enable it to pay off presently 
if it saw fit all indebtedness to the State and all interest and 
liabilities incurred by the State by reason of loaning ifs sad bonds 
in cash, or in State bonds bearing not less than six per cent. interest, 
or in coupons of such bonds, all at par value, such State bonds and 
conpons were largely under par in the market, and he 1s informed 
and believes were sold as low as sixty-five cents to the dollar, if not 
lower; and this defendant infers that said railroad company was mn- 
duced thereby to procure the passage of said act of February 
20, 1865, and intended to avail itself of the privileges con- 
ferred by said act as soon as the bonds went low enough to 
make the speculation it sought acceptable. 

This defendant is advised by counsel that there is nothing in said 
act of February 20, 1865, indicating an intention on the part of the 
State to release or abandon any part of its claims against said lian- 
nibal and St. Joseph Railroad Company without the previous puv- 
ment to it of a sum of money equal to the amount of all the bonds 
issued to it as aforesaid, including all labilities incurred by the State 
by reason of having issued said bonds and loaned the same to said 
company; that is to say, including the interest coupons belonging to 
sald bonds down to the maturity of said bounds, and ineluding any 
interest past due at the time of such payment, or without said Tan- 
nibal and St. Joseph Railroad Company ov its said trustees deliver- 
ing to the State outstanding bonds of the State bearing not Jess than 
six per cent. interest, or unpaid coupons thereof, all at. their par 
value and equal to the same amount; and he is advised by counsel 
that there is nothing in said act of February 20, 1865, authorizing 
or requiring this detendant to make over, assign, or convey to said 
plaintitis the first lens and mortgages held by the State aforesaid, 
except on condition of sueh payment in tall previously made and 
the fact thereof being certified to him by the treasurer of the State; 
and this defendant says that no such payment thereof has ever beet 
made to the treasurer or by him certitied to this defendant. 

12. Tins defendant, further answering, savs that by section 15 of 
article 11 of the constitution of the State of Missouri, which took 
effect on the 4th day of July, 1865, it was provided that * the Gen- 
eral Assembly shall have no power, for any purpose whatever, to 

release the lien held by the State upon any railroad.” (Gen- 
Sb eral Statutes Mo., 1865, p. 43.) 

This defendant is advised that if the State. by said act of 
February 20, 1865, had, in tact, otfered (which he denies) to release 
or assign to said Tlannibal and S&t, Joseph Railroad Company, or 
said trustees, its first liens and mortgages aforesaid, without consid- 
eration or in consideration of a part payment only, or without full 
indemnity against the liabilities incurred as aforesaid. the same 
would have been absolutely void, beeause prohibited by said consti- 
tution of 1865, wheu it took effect as aforesaid, and so much of’ said 
act as is supposed by plaintiffs to authorize such part payment and 


Or 
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release became and was null and void at the taking effect of satd 
eonstitutional PrOVISION, 
3. This defendant. further answering, admits. as stuted. that the 


oe 
4 


General Assembly of the State of Missouri passed an act, approved 
March 4th, 1868, (Session Acts, p. 126.) entitled an act to amend the 
fitth section of an act to secure the completion of certain railroads in 
this State, passed December 10th, 1855, and that a true copy of the 
same is contained in Exhibit *A” to plaintiths’ bill; and this defend- 
ant asks leave to refer to the same on the hearing, as declaring the 
purpose of the State not to release any part of the claim: if held 
uganst said railroad company, 

14. This detendant, farther answering, states that the General As- 
semnbly of the State of Missourl passed An act to authorize the 


Hannibal and St. Joseph Railroad Company to increase its capital 


stock.” approved March 4th, 1869, (Session Acts, }). @0.) This cde- 


fendant asks leave to refer to the same on tue hearing, and states 
that said Jast-named act was passed at the special instance and re- 
quest of the said Tlannibal and St. Joseph Railroad Company to 
enable it to retire its obligations to the State of Missouri and redeem 
and deliver to the State all State bonds which had been issued to it, 
and this defendant is informed and believes that the imphed pledge 
of said railroad company contained in said act to extinguish in full 

all the liabilities which the State had ineurred on its ac- 
S7 count, and to redeem and deliver to the State all the afore- 

suid bonds with their interest’ coupons delivered to it) by 
the State, induced the Legislature to pass it, and defendant is in- 
formed and believes that said Hannibal and St. Joseph Railroad 
Company increased its stock, as authorized by said act, and sold it, 


but took no steps to comply with its pledges. 


15. This detendant admits the passage of the act of March 21st, 
1874, entitled “An act to anthorize the Issue of new State bonds in 
renewal of certain other bonds heretotore issued to the Hannibal and 
St. Joseph Railroad Company, and to maintain and perpetuate the 
first lien of the State to secure the payment thereof.” 

The alleged copy of said last-mnentioned act as set forth in exhibit 
“A” of plaintitfs’ bill is not correct. 

See Session Acts of IS74, }). 123. 

This detendant asks leave to refer to the same for the contents and 
legal effect thereof, and denies that the purpose or legal effect of said 
act of IS74 is truly stated in the bill, as to that part of the Dill in 
the words tollowing, to wit: * Phat having in view all of the then ex- 
isting laws of the State of Missouri regarding the said State aid bonds, 
and the obligations of the said Hannibal & St. Joseph Railroad Com- 
pany in relation thereto, and having also in view all the limitations 
upon such obligations and all the alternative methods of providing 
for the same afforded to the said railroad company by the said then 
existing laws, and having particularly in view and being influenced 
particularly by the provisions of the act of February 20, L865, atore- 
said, Whereby said railroad company was authorized at any time to 

Q | 
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acquit itself oft its oblwations to the State, irrespective of the thie 
of the maturity of the bonds issued by the State, the said) Hannibal 
& St. Joseph Railroad Company duly and tormally aecepted and con- 
sented to the said act of March 21. 1874. and filed its written accept- 
ance thereof, and consented and agreed on the terms and conditions 
aforesaid to the renewal and extension of the indebtedness of the 
State as therein provided.” 

This defendant answers: it is true that said railroad) com- 
8S pany accepted the provisions of the said act of March 21, 

ls74, and filed its written acceptance thereof as stated, 

But on information and belief furnished by said act of ES74, and 
other statutes upon tke same subject, this defendant denies that any 
other statement in the portion of the bill above quoted is trae, and 
he denies that the said railroad company consented, as mentioned mn 
the bill, to the renewal and extension of the indebtedness of the 
State, as is intimated, to favor the State; avers, on the contrary, that 
said railroad company solicited the passage of the said act of Ts74 
as a favor to itself; and to prevent the sale of its property under the 
State Hen, and upon renewing its pledges to perpetuate and maintain 
the State’s lien in full, as originally created and established, and to 
meet all and every hability incurred by the State by reason of its 
loans, procured the passage of said act of March 21,1874. This de- 
fendant is informed and beheves that in order to secure the passage 
of said act of March 21, 1874, said Hannibal & St. Joseph Railroad 
Company emploved a large number of agents and attorneys and 
lobbyists to wait upon the Legislature at Jefferson City, Missouri, and 
urge the passage of said act, and expended in that behalf $08,500.25 ; 
that in and by said act of March 21, 1574, the said railroad company 
agreed that the “object and intent of the act was only to extend 
the time of payment of existing obligations, and give to the holders 
thereof new evidence of the existing indebtedness, and not in any 
manner to release, invalidate, IMmpair or affect any hen, mortgage, 

: preference, privilege or obligation then held by the State or by the 
people of the State, on the road, property, or appurtenances of said 
[anmibal & St. Joseph Railroad Company, for securing the pavinent 
of the principal aud interest on the sams of money for which such 
original bonds were issued and accepted.” And in and by said act 
sald railroad company further agreed that “for the punctual redemp- 
tion of said renewal bonds, and the payment of decry citerest thereon, 
the Hannibal & St. Joseph Railroad Company should make provision 

In the same manner as then required by law in case of the old 
So bonds therein proposed to be renewed; and the tolls and in- 

come of the road as then provided should stand pledged for 
the payment of the interest.” 

And the said Hannibal and St. Joseph Railroad Cormpany by its 
acceptance of said act of 1874 agreed with the State that in case it 


sald bonds or any part thereof it should be lawtul for the Governor 
of the State to sell the road of said company and its appurtenances, 


should make defauit in the payment of either interest or principal of 
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in the same manner and with the lke effect as provided in the afore- 
sald act to expedite the construction of the Pacific Railroad and the 
Hannibal and St. Joseph Railroad, approved February 22, 1851, and 
in other acts subsequent thereto, providing for the original issues of 
the bonds therein proposed to be renewed. And that “sueh accept- 
anee of said act” of 1874 * when filed should be evidence of the in- 
tention of the company and of its agreement with the State that the 
existing lien or first mortgage aforesaid should remain in full force 
and effect.” | 

This defendant further answers that he is advised by counsel that 
the provisions of said act of IS74 are totally inconsistent with the 
claim set up by the plaintiffs in their bill of a right under the act of 
February 20, 1865, to pay less than the entire amount of debt, in- 
terest, and non-matured coupous existing and all liabilities incurred 
by the State as aforesaid. But if said act of 1865, in any clause or 
clauses thereof, ever allowed such a reht, said clause or clauses were 
absolutely repealed by said act of 1874. 

And further, this defendant is advised that when, by its acceptance 
of said act of L874, said railroad company expressly agreed with the 
State that im case it failed to pay principal or interest of said bonds 
as specified, without any saving or exception in that behalf, it should 
be lawfal for the Governor of the State to sell the road and. its ap- 
purtenances in the same manner and with the like effeet as directed 
In the acts providing for the original issue of the bonds, said railroad 

commpaay abandoned all claim and all pretense of right to 
uv) prevent the sale of its property except by payment in full of 

principal and interest of said bonds as the same should fall 
due from tine to time. 

16. This defendant is informed and believes tiat fourteen hundred 
and ninety-nine renewal bonds were issued pursuant to the act of 
IS74 as stated in the bill, and on the terms of said act of 1874. As 
to the alleged indebtedness of the said Hannibal and St. Joseph 
Railroad Company constituting inferior liens upon its property and 
franchises to those of the State, or the amount thereof, or when to 
Inature, or What provision sald railroad company bad made in’ that 
behalf, or what necessities existed, if any, for said railroad company 
to provide for mecting its obligations in that behalf, the defendant 
has no knowledge, information, or behet, 

17. In answer to what is said in the said bill tonching a general 
plan of refunding the funded and mortgaged debt of said railroad 
company, providing forthe payinent of inferior obligations and State 
aid bonds, the issuing of three millions of bonds April 50, 1831, 
With Coupons attached, delivering the same to the plaintiths as trus- 
tees, the execution of a mortgage or deed of trust to said trustees, 
this defendant has no knowledge, information or belief, in respeet to 
anv of said matters, nor has he any knowledge, information, or be- 
hef that Exhibits Bb” of plaintifs’ bill is a copy of any mortgage 
or deed of trast actaally made, or that the plaintiffs negotiated or 
sold sueh bonds, or received any funds arising therefrom, or that 
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received from said railroad company the plaintiffs, as trustees, paid 
into the State treasury, on the 20th day of June, 1881, three millions 
and ninety thousand dollars. 

This defendant admits that on the 20th day of Jane, 1881, the 
plaintiffS paid into the State treasury the sum of three milhons 
and ninety thousand dollars on account of the statutory mortgage 
held by the State against the Hannibal and St. Joseph Railroad Com- 

pany, and on account of the claims of said State secured by 
o1 said mortgage. But he has no knowledge, information or be- 

lief that the averments of the bill, or any of them, as to how 
said money was raised or from What sources derived is true. And 
this defendant denies that said three millions and ninety thousand 
dollars was a sum of money equal in amount to all indebtedness due 
or owing by said company to the State, and all liabilities incurred by 
the State by reason of having issued her bonds and loaned the same 
to sud company as a loan of the eredit of the State, together with 
all interest that had, at the time when such payinent was made, ac- 
crued and then remained unpaid by said company. On the con- 
trary, this defendant avers that said snin of $3,090,000 so paid fell 


with funds so reeeived by sale of bonds, or that with other money 


short of the amount mentioned in the seeond seetion of said act of 


1865 as necessary to be paid to entitle plaintiffs to an assigninent of 
sald State Hens and tmortgage by a sum of more than a million and 
a half of dollars. 

18. This detendant admits that on the first dav of July, A. D. 1881, 
the State paid the interest which accrued on that day on the $3,090,- 
QU0 of bonds issued under said acts of 1851, 1855 and IS874. having 
previously received the amount of said interest from said) railroad 
company tor the purpose of such pavinent. 

19. This defendant has no knowledge, information or belief that 
on the first day of September, 1881, or at any other time, said) Tlan- 
nibal and St. Joseph Railroad Company paid any interest acerued 
at any tine on bonds issued to the plaintiffs as mentioned in the bill. 

20. ‘This defendant says it is trae that previous to the payment of 
sud $5,000,000 to the State treasurer there were communications 
and conterences between the Hannibal and St. Joseph Railroad Com- 
pany and the plaintiffs, always represented by George W. Easley, esq., 
their attorney, and officers of the State, to wit, Thomas ‘T. Critten- 
den, Governor, Jno. Walker, auditor, and D, HL. McIntyre, attor- 
ney general, constituting the board of fund commissioners of the 

State of Missouri, in reference to the State Hens and mort- 
92 gage, the statutes and the amount of money, debt, interest 
and liabilities secured to the State thereby. That in these 
communications and conferences it was contended and urged by said 


Kasley, for his said chents, that on the payment ot three millions of 


dollars by the plaintiffs, the principal of said bonds, with any past-due 


interest at the time of such payment, it would beeome the duty of 


the Governor to assign, and convey said liens and statutory morteace 
/ e A =‘ sv 
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to the plaintiffs, leaving the State to pay all the non-matured coup: ns 
as they should fall due, and without security or compensation. 

That the officers of the State aforesaid during such communica- 
tions and conferences at all times denied said claim so preferred by 
said Kasley, from first to last insisted that the act of 1865 had no 
such meaning as he claimed, and declared to said Hasley that no as- 
signinent or conveyance would ever be made to the plaintiffs with- 
out previous payinent by them of the principal sum of said) bonds, 
viz, three milhons of dollars, and in addition thereto the amount of 
Interest past due at the time, if any, and in addition thereto the ag- 
gregate amount of non-matured interest conpons belonging to said 
bonds; that only in the event of the pavinent of the aggregate 
anonnt thereof would the treasurer give a receipt in fall satisfaction 
of said statutory mortgage, or the Governor assigu and convey said 
liens and mortgages, and this was repeatedly stated to said Kasley by 
the members of said board of fund comunissioners, and all these 
facts he distinctly understood at the time. At no time was any sug- 
gestion or hint made to said Easley to the contrary of the above, and 
Whatever Is stated in the bill as ee the S3,090,- 
O00 of money paid as aforesaid was received by the State as in full 
satisfaction of its claims upon said railroad company, is utterly un- 
true. 

This defendant further states that after said Easley was 

03 Informed that said $35,090,000 would not be received by the 
State in full sauistuction of its clatms, le was desirous of hav- 

ing the said Sum of money received as faras it would go on account 
of the claims of the State against said railroad company. It was 
then agreed that said sui of 83,090,000 should be so received, not 
In satisfaction of the State’s claim, but on aceount as aforesaid, and 
sud Easley, acting as attorney fer plaintiffs and said) railroad eom- 
pany, then expressed himself as satistied that the pavment should be 
received in that way and on account, and said that he did not expect 
anvthing else would be done, and that had be been in’ the place of 
the State fund commissioners he would not have done anything 
else than they had done. And this defendant, further answering, 
says that no other agreement touching the receipt of said money by 
suid fund commissioners or anv other officer or officers of said State 
than as already stated, awas ever made. This defendant admits the 
Exhibit “C” of plaintiffs’ bill is a copy of his message as Gov- 
ernor, delivered to the General Assembly of Missouri February 
[ISS1, and insists that said message contains nothing to show that 

the State would or did accept $5,000,000 In satisfaction of its mort- 


gage, or any sum short of the principal of said) bonds, and in addi- 


tion thereto the aggregate amount of interest coupons belonging 
thereto down to the maturity of the bonds, and in addition thereto 
the amount of interest due and unpaid by the railroad co. ‘This de- 
fendant, further answering, states that on said 20th of June, 1881, 


the indebtedness and Habilities of the Ilannibaland st. Joseph Rail- 
road to the State of Missourt consisted of the principal sum of the 
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bonds aforesaid and the interest coupons thereto annexed and run- 
ning down to the maturity of said bonds respectively, and om ac- 
count of said indebtedness and Jiabilities there have been paid by 

the plaintitis $3,090,000 and no more, and said mortgage Is 
G4 not satisfied or discharged, but is forfeited, and defendant 1s 

authorized and required by law to advertise and sell the 
mortgaged property as aforesaid, and it is his purpose to do so un- 
less prevented by the order of the court or the satisfietion ot thie 
State’s claims. 

21. ‘his defendant denies all the charges of combinations, con- 
federacy, and trand set forth in said bill, and all design to injure the 
plaintiffs or any other persons in the premises. 

This defendant. further answering, states that at no tine prior to 
the 30th dav of November. 1875. did the plaintitts in this suit or the 
Hannibal and St. Joseph Railroad Compatiy assert, set ap, or claim 
any right such as they pretended to in said bill, to: pay the principal 
sum of said bonds and interest past due at such payment, and in 
consideration thereof have an assignment OF CONVeEVanece of the 
State’s lien or statutory mortgage. At uo time prior to the said 
30th day of November, 1875, when a new constitution of Missouri 
Went Into operation and effect, did the said railroad company or the 
plaintiffs accept any privilege offered by the said act of February 
20th, 1865. Such being the condition of things, whatever there 
Was, if anything, in the said act of February 20, 1865, to justity 
the pretences set up in the bill by plaintiffs under said act, it was 
abrogated, repealed, and made null by section 50 of art. TV. of said 
new constitution, ‘That said section is in the following words, to 
wit: 

«Src. 50. The General Assembly shall have no power to release 
or alienate the lien held by the State upon any railroad, or in any- 
wise change the tenor or meaning, or pass any act explanatory 
thereot ; hist thie Ste shall he enforced iH accoraanee wth the original 
LEPINS Mpa which it was acquired.” ( | Rev. Stat. Mo. Is70, }). LAV.) 

21. ‘This defendant in answer to the said bill states further that 
heretofore, to wit, on the I1th day of November, 1881, the said 

Rosewell H. Rolston, Heman Dowd and Oren Root, jr. as 
95 trustees under the alleged mortgage mentioned in the said 

bill, filed their petition as relators in the Supreme Court of 
Missoari against Philip EK. Chappell, treasurer of the State of Mis- 
sourl, stating and representing to the said Supreme Court, in- sub- 
stance and effect, as follows, to wit: That said petitioners were at 
the time trustees In a certain mortgage made by said Iannibal & 
St. Joseph Railroad Company on the 30th day of April, ISS. under 
the provisions af an act of the General Assembly of the State of 
Missouri, entitled “An act to provide for reducing the indebtedness 
of the State,” approved February 20, 1865: that said Hannibal & 
St. Joseph Railroad Company was a corporation under an act of said 
General Assembly approved February 16, 1547; that on the 20th 
day of June, 1881, said Philip E. Chappell was treasurer of said 


‘vy 
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State. and so continued to be; that in pursuance of the terms and con- 
ditions of an act of the General Assembly of the State of Missouri, 
entitled An act to expedite the construction of the Pacitic Railrond 


je) 


and the Hannibal & St. Joseph Railroad,” approved February 22, 
[So1, the State Issued to said Planmibal & St. Joseph feulroad Com- 
pany fifteen hundred thousand dollars of bonds as a loan of the 
credit of the State, being the same bonds mentioned in the bill in 


that behalf. 


That all said fifteen hundred bonds, except that one nambered 
1.244, had been renewed by the State underthe terms and conditions 
of the act of March 21, US¢4, as set forth in the plaintiths’ bill herein. 

That in pursaanee of terms and conditions of the act mentioned 
In the said bill as passed by the General Assembly of Missouri’ and 
made a law Deeeniber LO, 1855, tifteen hundred thousand dollars of 
other bonds were issued as mentioned in the plaintiffs’ bill herein as 
a loan of the credit of the State to the said railroad company, and 
that all said bonds so issued under said acts of the General Assem- 

bly ot [So] und [S55 Were declared to be rat first hen Ot 


OG mortgage on the line of the 
Joseph Railroad Company. 


POr 


of said 


[lannibal & St. 


That all interest that had accrued upon any of said bonds, original 
or renewed, nad been paid up to and inclading the Ist day of Janu- 
ary, ISS1, by said Hannibal & St. Joseph Railroad Company ; that 
on the 30th day of April, IS81, the Tlannibal and St. Joseph Rail- 
road Company issued its bonds to the amount of three millions of 
dollars, in sums of one thousand dollars each, as mentioned in the 
plaintiffs’ bill, and executed and delivered to the platntitis’ herein a 
mortgage or deed of trust to secure the sald last-mentionedd bonds as 
set forth in said bill; that the trustees im sid alleged mortgage 
(plaintitfs in this suit,) sold and negotiated said last-named three 
million dollars of bonds, received the proceeds, and with such pro- 
coeds, together with the sum of munety thousand dollars additional 
provided by said Hannibal & St. Joseph Railroad Company on the 
20th day of June, IS81. paid three million and ninety thousand dol- 
lars into the treasury of the State of Missouri, and demanded of said 
Chappell as State treasurer that he should certify to the Governor of 
the State that the relators in said petition (plainatitks In this suit) 
had paid into the treasury of the State a sum of money equal in 
amount to all indebtedness due or owing by said railroad) company 
to the State, and all liahilitres meurred hy thi Shit hij PCASOH of having 
pected her howe cepud lowed the sine to sail COM TY “as «a loan of the 
credit of thi S/ ite. ‘a mit. three millions of dollars. toy fher mith all iba 


be ¢ af that ji wd aceite atjied 'é nuatined unpud hi th 


ahi if such Prt i iiee hl Mas made.’ 


CONMLP City at the Hine 


That said Chappell, treasurer as aforesaid, then and there refused 


and omitted to execute aud deliver such a certificate to the Gover- 


nor, and ever sinee had so refused and omitted so to do, and would 


not execute any eertiiteate or receipt other than that said three mill- 
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ion and ninety thousand dollars was paid into the said treas- 
Ud ury and received on account of the statutory mortgage held 

by the State on the road of said railroad COMLPAHY, and wot ai 
full satisfaction thereof: that without the certificate so demanded by 
the said petitioners (plaintiffs in this bill) they had no legal right to 
demand of the Governor the assignment and conveyance of said 
State liens and mortgages; and it was further stated by the said 
petitioners (plaintiffS in the said bill) that after the payment of the 
said $3,090,000 into the treasury of the State “there was no jiulebted- 
HONS dite Or OWING hy NS rit Hannibal anil Si, SO ph Ruilro vl Conip ‘Hea fo 
the State other than such indebtedness and liability AS might erist hij PCUSON 
of. the issuance of the said three millions of honds and jiterest that mniylt 
acer thereon after July a TSS] “ and that the Stafe treasurer based 
his refusal to issue said certificate on the ground that the sum paid 
Was not equal to the principal sum of said loan, viz.. three millions 
of dollars, interest past due, and the amount of habilities of the 
State on interest coupons to fall due after July 1, 1851; and said 
petitioners (plaintiffs in this suit) averred they were without legal 
remedy, ete., and they praved “that a writ of mandamus should 
issue against the said Philip E. Chappell, State treasurer, command- 
ing him to execute the certificate required by the act of February 
20,1865, and for such further orders and judgments as Justice might 
require,” 

That the respondent, said Philip Ek. Chappell, treasurer as atore- 
suid, appeared to said petition in said Supreme Court by D. TL. 
McIntyre, Ins attorney, be being attorney-general of the State, 
walved the issuance of the altenative writ of mandamus, and on 
November 28, 1881, filed lis demurrer to said petition, and sach 
proceedings were had in that behalf; that afterwards, to wit, on the 
10th dav of December, 1881, the said Supreme Court of Missouri 
did consider and adjudge that said petition for a peremptory man- 

Jamus be denied and the said petition be dismissed, and that. 
98 the respondent recover against the said petitioners Ins costs 

and charges therein expended and have execution therefor ; 
all of which will more fully and at large appear by a duly certitied 
transcript of the record and proceedings in said eause in said Su- 
preme Court, a transcript whereof is hereto annexed as Exlibit No. 
1 of this answer. 

This defendant, further answering, states that the purpose, aim, 
and scope of said proceedings by the plaintiff’ in the Supreme 
Court of Missouri are the same with the bill in this cause; that the 
parties and subject-matter, interests, questions, and issues are sub- 
stantially the same in this cause as in that; and he is advised that 
the jadgment of the Supreme Court of Missouri on said petition for 
mandamus is an adjudication of the questions and issues in this 
cause, and is a defense in bar of the plaintiffs’ bill. 

This defendant is advised by counsel and insists that the matters 
and things in the said bill constitute no cause of action, show ro 
right to any relief in equity, and no just claim to any injunction ; 


we | 
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and now having fully answered the said bill, he prays to be dis- 
nussed with his costs in his behalf most wrongfully sustained, and 
so he will ever pray, 

D. TL. McINTYRE, Afforney-General, 
Solicitor for the Defendant, 
GLOVER & SHEPLEY, 
. HENDERSON & SHTELDS, 
Counsel for the Defendant, 


Unirep States oF AMERICA, 2? _ 
Wy Slery District of Missouri, ( — 

On this sixth day of February, 1882, before me personally ap- 
peared Thoinas ‘T. Crittenden, the defendant in the above entitled 
eause, and upon his oath states that he is the Governor of the State 
of Missouri and defendant as aforesaid, and further states upon his 

said oath that he has read the foregoing answer subscribed 


99 by D. HL. MelIntyre, attorney-general of Missouri, as and for 
defendant as his solicitor, and knows the contents thereof, and 


that the same are true of his own knowledge, except as to those 
matters therein stated upon information and belief, and those mat- 
ters about which he is advised by his counsel as matters of law, and 
the same he believes to be true. 


THO. T. CRITTENDEN. 


Subseribed and sworn to before me, clerk of the United States 
Cirenit Court western dist. Mo., this the sixth day of February, 
1882. | 

Hi. C. GEISBERG, Cler/. 
fSeal of the United States Cirenit Court for 
the western district of Mo., eastern div.) 


Evrhitit No, 1. 


Srave ex rel. RosewELt G. Roiston et al., pet., ) 
vs, » Mandamus. 
Prin. EK. CHAPPELL, State treasurer, resp. 


Now at this day come the said petitioners, by attorney, and file a 
petition for an alternative writ of mandamus herein. ‘Thereupon 
the parties, by attorneys, file a stipulation stipulating that the issu- 
ance of an alternative writ of mandamus is waived. 

November 11, 1881. 


STATE ex rel. Rotsron et al., relators, 
vs, Mandamus. 
P. KE. CuaprennL, State treasurer, resp. 


Ordered that this cause be set for hearing on November 28, 1881. 


November 17, 1881. 
q 


H6 ROLSTON ET AL. VY. CRITTENDEN ET AL. 
100 STATE ex rel. Rotston et al., relators, 
vs, . Mandamus. 


P. EK. Cnappetn, State treasurer, resp. 9 


Comes now the said respondent, by attorney, and. files al demurrer 
to the petition for a mandamus, Therenpon the parties, by ai- 
torneys, after arguments, submitted the same to the court. 

November 28, 1881. 


STATE OF Mtssourt ex rel. RosEwELL G. ROLsTon, 
HemMAn Down, and Oren hoor, Jr., trustees, 
and the HANNIBAL & St. Josepu RAILROAD Com- 
PANY, petitioners, Mandamus. 
vs, | 


Point. E. CHappret., treasurer of the State of 
Missouri, respondent. 


Now at this day come again the parties aforesaid, by their re- 
spective attorneys, and the court here being now sufficiently advised 
of and concerning the premises, do consider and adjudge that the 
petition for a peremptory writ of mandamus herein be demed and 
said petition be dismissed. And it is further considered and ad- 
judged by the court that the said respondent recover against the said 
petitioners his costs and charges herein expended, and have therefor 
execution. (Opinion filed.) 

December 10, 1881. 


StaTe ex rel. R. G. Roiston et al., pet., } 
ns, » Mandamus. 
Puit. E. Cuaprrenn, State treasurer, resp. | 


Now at this day come the said petitioners, by attorney, and file 
a motion for rehearing herein. 
December 16, 1881. 


101.“ SraTte ex rel. R. G. RoisTon et al., petitioners, } 
"9. Mandamus. 


Puiu. i. Cnarrety, State treasurer, respondent. 


Ordered by the court, the petitioners have twenty days within 
which to file briefs in support of motion for rehearing. 
Dec. 19, 1881. 


STATE ex rel. Rousron et al., relators, / 
| vs, Mandamus. 
P. E. CHAPPELL, State treasurer, resp. \ 


Now at this day come the said relators by attorney, and, upon mo- 
tion, it is ordered by the court that they have leave to withdraw 
their motion for a rehearing of this cause heretofore tiled herein. 

January 10, 1882. | 


“ 
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SrTatve ex rel. R. G. Rousron et al., relators, > 
V's. » Mandanius. 
P. kK. CHAPPELL, State treasurer, respondent. \ 
Now at this day come the said relators by attorney and filed a mo 
tion to amend their petition heretofore filed herein. 
January 10, 1882. 


) 


Srare ex rel. RK. G. Rouston et al., relators, 
rs, > Mandamus. 
I. EK. CHAPPELL, State treasurer, respondent. 


Now at this day, the court having fully considered and understood 
the motion of said relators heretofore filed to amend the petition 
herein, doth order that the same be denied. 

January 11, 1882. 


102. In the Supreme Court of Missouri, October ‘Term, 1881. 


SravTé OF Missourt ex rel. RosEwELL G. Rot- ' 
STON et al., petitioners, 
- ‘ee: 


Puiu. EK. CHapre, State treasurer, respondent. 
Petition, 


To the Honorable Supreiie Vourt of the State of Missouri: 

Your relators and petitioners, Rosewell G. Rolston, Heman Dowd 
and Oren Root, jr, who are trustees in a certain mortgage made by 
the Hannibal and Saint Joseph Kailroad Company, on the 30th day 
of April, 1881, by and under the provisions of an aet of the General 
Assembly of the State of Missouri, entitled “An act to provide for 
reducing the indebtedness of the State,” approved February 20, 
[865, which is more particularly hereinafter set out and deseribed ; 
and the Hannibal and Saint Joseph Railroad Company respectfully 
relate, represent, show and allege : . 

First. That the Hannibal & Saint Joseph Railroad Company was 
incorporated by an act of the General Assembly of the State of Mis- 
sourl, entitled “An act to Incorporate the Hannibal & Saint Joseph 
Railroad Company,” approved February 16th, 1847, and the several 
acts amendatory thereof, ever since has been and now 1s a railroad 
corporation of this State. 

Second. That on the 20th day of June, 1881, Phil. E. Chappell 
Was, ever since has been, and now is treasurer of the State of Mis- 
sourl,. 

Third, VYhat in pursuance of the terms, conditions, and limitations 
of an act of the General Assembly of the State of Missouri, entitled 
“An act to expedite the construction of the Paeitie Railroad and the 
Hannibal & St. Joseph Railroad,” approved February 22d, 1851, 
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the State of Missouri issued to the Hannibal & St. Joseph 
103 Railroad Company, as a loan of the State’s eredit to said 

company, its bonds in the denomination ot one thousand 
dollars each, to run twe nty Vears from the date of issue, and to bear 
Inferest at the a Ol SIX perce nt. pe Peckbdudann, | UV able se leu us ally 
on the first days of January and Jalv of eac h year, at the Nation: al 
bank of Comaeree in the city of New York: bonds numbered 
from one to lilty inclusive, of said) series, were issued on the 28th 
day of December, £853 and bonds numbered from one to one hun- 
dred inclusive were issued on the sih dav of February, 185-4 ; and 
bonds numbered from one hundred and one to one hundred and 
fifty inclusive were issued onthe Loth day of June, 1854; and bonds 
numbered from one hundred and fittv-one to two hundred and fifty 
Inclusive Were issued on the 4th day of April, 1855; and bonds 
numbered from two hundred and fifty-one to four hundred and fifty 
inclusive were issued on the 8th dav of June, 1855; and bonds nuim- 
bered trom tour hundred and fifty-one to five hundred and eighty 
Inclusive Were issued on the 24th day of September, 1855; and bonds 
numbered trom tive hundred and eightv-one to six hundred and 
seventy inclusive were issued on the L4th dav of November, 1855 
and bonds numbered trom six hundred and seventy-one to eight 
hundred and thirty-five inclusive were issued on the 26th dav ot 
January, E8565 and bonds numbered trom eght hundred and thirty- 
SIX to fifteen hundred inclusive were issued on the 4th dav of Sep- 
tember, TSoo,- call ot whieh said bonds numbered trom one to one 
thousand tive hundred inclusive, except bond numbered one thous- 
and two hundred and torty-tour, have been renewed under the 
terms, conditions, and Dnutations named and provided in oan act of 
the General Assembly of the State of Missourt, entitled An act to 

authorme the issue ot new State bonds in renewal of certain 
Lod other bonds heretotore issued to » Tannibal & St. Joseph 


» } } ¥ ° ] . . +. ie o 
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1877, said excepted bond numbered one thonsand two hundred and 
forty-four having been paid off in full, both principal and interest, 
the interest being paid by the Hlanmibal and St. Joseph Railroad 
Company, and the principal from the fund of three million dollars 
hereafter named, as paid by the trustees, relators, to the State of 
Missouri, 

Fourth. That in pursuance of an act of the General Assembly of 
the State of Missouri, entitled **An act to secure the completion of 
certain railroads in this State,” certified by the then President of the 
Senate and Speaker of the [Louse of Representatives as having been 

returned by the Governor with his objections thereto, and, 
105 after consideration, having passed both houses by the con- 

stitutional majority and becoming a law on the 10th day of 
December, 1855, the State of Missouri issued to the Hannibal and 
St Joseph Railroad Company, as a loan of the State’s credit to said 
company, its bonds in the denomination of one thousand dollars each, 
to run thirty vears from the date of issue, and to bear interest at the 
rate of six per cent. per annum, payable semi-annually on the first 
dav of January and July of each vear at the National Bank of Com- 
merce in the city of New York, bonds of said issue numbered from 
fifteen hundred and one to two thousand inclusive being issued on 
the 10th day ot November, 1856, and bonds numbered from two 
thousand and one to three thousand inclusive being issued on the 
Y8th day of February, 1857, 

Fifth. That the said loans of the State’s credit to said company to 
the amount of one million five hundred thousand dollars under the 
said act of February 22d, 1851, and of one million five hundred thou- 
sund dollars under said act of Deeember LO, 1855, were declared to 
be a first Hen or mortgage upon the line of the road of said Hannibal 
and St. Joseph Railroad Company trom the city of Hannibal, in Mari- 
on county, Missouri, to the city of St. Joseph, in Buchanan county, 
Missouri. 

Sirth. That all interest that has accrued upon any of said bonds 
issued under the said act of February 22, IS51, or under the act of 
March 21, 1874, in renewal thereof, or under the aet of December 
10, 1855, up to and including the first day of January, L881, has been 
fully paid off and discharged by the Hannibal and St. Joseph Rail- 
road Company, 

Serenth. The Hannibal and St. Joseph Railroad Company dil on 
the 30th dav of April 1881, issue its bonds to the amount of three 
million dollars, signed by the president and countersigned by the 
secretary of the conipany, in sums of one thousand dollars each, with 
coupons attached, bearing Interest payable semm-annually at the rate 
of six per cent. per annam, and having ten vears to ran, and deliver- 

ed the same to Rosewell G. Rolston, [Leman Dowd and Oren 
L060 Root, jr, trustees, the relators herein, and pon the day last 
aforesaid, the said Hannibal & St. Joseph Railroad Company 
did, by mortgage or deed of trast, by and with appropriate forms of 
expression, convey to the said Rosewell G. Rolston, [Leman Dowd 
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and (dren hoot. Ws Trustees, the relators herein, the road of sald 
company, With all its franchises, roiling stock and appurtenances, sub- 
ject, however, to all the liens and liabilities eXISUNE in favor of the 
State by virtue of any law of the State at the time of the Issuance 
and delivery of said bonds to said trustees. 

The said trustees, the relators herein, sold and negotiated said 
bonds to divers persons too numerous to mention herein, and receiv- 
ed the funds arising and realized therefrom. 

That with the fands arising from the sale and negotiation of said 
bonds, together with the sum of ninety thousand dollars, the amount 
of interest trom the first day of January to the first day of July, S87, 
upon the three million loan of the credit of the State of Missouri, 
which was furnished and provided to said trustees, relators herein, 
by the Hannibal & St. Joseph thailroad Company, the said trustees, 
the relators herein, did on the 20th day of June, 1881, pay into the 
treasury of the State the sum of three million and ninety thousand 
dollars, and the relators thereupon then and there demanded of the 
suid Chappell, treasurer as aforesaid, that he should certify to the Gov- 
ernor of the State of Missouri that the relators herein had paid into 
the treasury of the State a sum of money equal in amount to all in- 
debtedness due or owing by said railroad company to the State, and 
all liabilities ineurred by the State by reason of having issued her 
bonds and loaned the same to said company as a loan of the credit of 
the State, to wit, three millions of dollars, together with all interest 
that had accrued and remained unpaid by the company at the time 
when sach payment was made by the relators, to wit, ninety thou- 

sand dollars, andthe said Chappell, treasurer as aforesaid, then 

107 —s ands there refused and omitted to execute and deliver to the 

Governor of Missourn, and ever since has so refused and omiut- 

ted so to do, and would not execute any certificate or receipt of or for 

the payment of said sam of three million and ninety thousand dollars, 

Other than that it was paid into the treasury of the State on ae- 

eount of the statutory mortgage held by the State on the round of 

said Hannibal and St. Joseph Railroad Company, and hot in full 
satisfaction thereof, 

Lighth, That without the certificate of the said Chappell, treasurer 
as aforesaid, required by the second section of the said act of Febru- 
ary 20th, 1865, vour relators have no legal right to demand that the 
Governor of Missouri make over, assign, and convey to the relators 
herein, the trustees aforesaid, all the first lens and mortgages held 
by the State on the 20th day of February, 1865, nuder the provisions 
of an act of the Legislature of the State approved Mebraary yA isol, 
to secure the payment of a loan of the credit of the State to the said 
Hannibal & St. Joseph Railroad Company, in thesum of one million 
five hundred thousand dollars, and also of an act of the Legislature 
approved December 10, 1855, to secure the payment of a like loan 
of the credit of the State in the sum of one million five handred 
thousand dollars, and that the said Governor of Missouri shall. by 
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appropriate expressions, convey to said trustees, the relators herein, 
ali and sinenlar the rights, titles, and interests held by the State 
under the several acts of the Legislature aforesaid, in and to the said 
railroad, its rolling stock, franchises, and appurtenances, that said 
trustees might hold the same as security forthe payment of the bounds 
of the road issued as aforesaid in pursuance of the first section of the 
said act of the General Assembly of Missouri, approved February 
20, 1865. 
Ninth. Vhat there is no indebtedness due or owing by the Llannibal 
& St. Joseph Railroad Company to the State of Missouri, or 
108) liability incurred by the State for said company, other than such 
indebtedness and lability as may exist by reason of the Issu- 
anee of said three millions of bonds and the interest that may accrue 
after July 1, 1851, thereon, and that the respondent, the State 
treasurer, bases his refusal to execute the certificate demanded by 
the relators on the ground that the sam -paid into the treasury of 
the State by the relators, to wit, three millions and ninety thonsand 
dollars, is not a sum of money equal in amount to all indebtedness 
due or owing by said company to the State, and all Nabilities incurred 
by the State by reason of having issued her bonds and loaned the 
same to said railroad company as a loan of the credit of the State, 
together with all interest that had at the time when such payment 
was made accrued and remained unpaid by said company. 

Tenth. And your petitioners further state that the refusal of the 
respondent to execute the certificate demanded, as set out in the 
eighth article above, leaves the several persons and parties to whom 
the petitioners sold and negotiated the three milhon dollars of bonds 
which were issued by said railroad company under the said act of Febru- 
ary 20, 1865, without any security whatever, or means tor obtaiming 
the same, for the payment of either the principal or interest on the 
same, and that such refusal to execute such certificate greatly lessens 
and depreciates the value of said bonds, and if persisted in will 
destroy the value of said bonds and render them worthless and cause 
the holders of said bonds to sutker great pecuniary loss. 

Bleventh, Your petitioners further show and state that they are 
advised by counsel that they have no legal remedy by which they 
can compel or secure the certificate aforesaid to be made by the re- 
spondent, and that they are entirely without remedy in the premises, 
unless it be offered by this court in this proceeding ; and they there- 
fore pray that a writ of mandamus may Issue against the respondent 

commanding him to execute the certificate required by the 
109s act of February 20, 1865, as set out in the eighth article of 
this petition, and for such furtber orders and judgments as 
justice may require. 
GEO. W. EASLEY, 
For Relators. 
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In the Supreme Court of Missouri. October Term, 1881. 


RoseweLL E. Rotston and others, relators, ) 
8. 


Pui. E. CHAPPELL, State treasurer, respondent. \ 
Motion for reli APING. 


Now at this day comes the said relators and move the court to 
set aside the judemie nt denying the peremptory writ and disiuissing 
the petition herein, and grant a rehearing for the reasons following, 
to wit: 

1. Because the court decided the case upon a question not raised 
by the pleadings, and upon a question that cannot arise upon the 
special demurrer filed by the respondent. 

2. Because the resp dent, in his brief and oral argument before 
the court, expressly affirmed the validity of the act of February 20, 
1865, so that the question was not raised or argued before the court, 
and the relators had no opportunity to be heard upon the question, 

3. Because the court has misconstrued article 4, section fittv, of 
the constitution of 1875,in holding that it prolibits the release or 
alienation of the lien on the Elannibal and St. Joseph hailroad,when 
that section of the constitution only prohibits the release or aliena- 
tion of the lien for less than the amount originally loaned the com- 
pany by the State. 

4. Because the court overlooked the fact that the act of 1874, 
commonly called the renewal act, expresslv recognizes the existence 
of the act of February 20,1865, as one of the means of payment by the 

company of the State’s lien, and continued the same in toree. 
110 5. Because the respondent having received the money paid 

under the act of February 20, 1865, and, as the petition shows, 
having used a part thereof for the purpose of paying the indebted- 
ness of the State, and not being in a position to return the same, nor 
offering so to do, with the legal rate of interest thereon for the length 
of time he has had it, he is estopped from denying the validity of the 
KO of February 20, 1865. 

Because the court overlooked and failed to give effeet to sec- 
Poe one of the schedule of the constitution of 1875, which reserves 
to the company the right to pay and disch: Aree the State’s lien by 
go means provided in the act of Febru: ary 20, 1865. 

Because the special law of February 20, 1865, is not in conflict 
with the constitution of 1875, which was and is only a limitation on 
the further power of the Legislature, and not retrospective in its op- 
we 9 

And for other reasons to be urged and assigned on the he: wing 

of ‘is motion. : 
GEO. W. EASLEY, 
Attorney for Relators. 
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Notice of the filing of the above motion is waived this December 
16, Ussl. 
D. Tl. McINTYKE, 
Atloriney- Gi peral, for Respondent. 


In the Supreme Court of Missouri, October Term, 1881. 


Rosewexu.t G. Roiston, [eman Down, and OREN 
Roor, sr.. trustees, and HANNIBAL AND St. 
JosEPH RAILROAD CoMPANY, petitioners, 

Us, 

Puiu. E. Cuappetn, treasurer of the State of Mis- 

sourl, defendant. 


11] Demurrer. 


Now comes the above named defendant and demurs to the peti- 
tion herein, the same being taken for and considered as the alterna- 
tive writ, and says that the said petition is insufficient and does not 
show grounds upon which to ask the relief sought, and for reason 
assigns specially that the said petition shows that the Hanmbal & 
St. Joseph Railroad Company, through the aforesaid petitioners, 
trustees, did on the 20th day of June, 1881, pay into the State treas- 
ury. three million and ninety thousand dollars; that the sum so paid 
does not comply with the requirements of the act of February 20, 
1865, and that it is not “a sum of money equal in amount to all in- 
debtedness due or owing by said company to the State, and all Habil- 
ities incurred by the State by reason of having issued her bonds and 
louned the same to said company as a loan of the credit of the State, 
togetuer with all interest that has and may at the time when such 
payment shall be made have accrued and remain unpaid by said 
company,” That, on the contrary thereot, a large amount remains 
yet tobe paid, to wit, the sam of $1,773,490, as may be plainly 
seen trom their said petition, 

PHIL. FE, CHAPPELL, defendant, 
By D. IL. McINTYRE, 
His Attorney. 


In the Supreme Court of Missouri, October Term, 1881. 
Srare oF Mrssourt, at the relation of R. G. 
Rotston, Herman Down and Oren Roor, 
trustees, and LLANNIBAL & St. JoserH RatIL- 
ROAD COMPANY, petitioners, ) 


OS \ 
Print. Kk. CHAPPELL, State treasurer, respond. } 
ent. 

Opinion of the Court. 


The relators file a petition for mandamus, stating — 
112 |. That the relators are trustees in a mortgage made by 
10 
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the Hannibal & St. Joseph Railroad Company on the 50th day 
of April, 1881, in pursuance of an act of the General Asse milly 
of the State of Missouri, entitled *An actto provide for reducing the 
indebtedness of the State,” appros ed February 20, 1865. 

That act is as follows: 

Sec. 1. The Hannibal and St. Joseph Railroad Company is here- 
by authorized to issue its —— signed by the president and coun- 
te reigned Dy the seeret: UrV ¢ the iets unde A in SUMS of one thousand 
dollars each, with coupons a iched, bearing interest, pay able seml- 
annually, at the rate of six per cent. per annum, and having not }e8s 
than ten years to run, and to the amount of three millions of dollars 
the payment of the same, with the accruing Interest, to be secur a 
bv ct mortgage or deed ot trust conveying to three trustees, to he 
named therein, by and with appropriate forms of expression, and for 
the PUPpose of securing the parvinent of siti bonds wna Interest, and 
for no other purpose, on the road of said company, with all its fran- 
chises, rolling stock and appurtenances, subjeet, however, to all the 
liens and liabilities existing in favor of the State by virtue of any 
law of the State at the time said bonds may be issued and delivered. 

Src. 2. Whenever the trustees provided for in the first section 
of this act shall pay into the treasury of the State @ swam of aioney 
equal in amount to all tudehtedness due or cen hy sai company tothe 
Stat a anid all liahiliti Ss incurred yi) thi Slat hy PectSsoue of hi Win issued 
her bonds and loaned the saime to said COMPAHiT US a lovin of thi eredil of 
the State, loy ther iwith all interest that has and in 11 at the time when such 
Paice yet Shall he made have acerucd anil Peis tinned sdyé paid hi said ¢ “ONE (iif, 
and such tact shall have been certified to the Governor of the State 

by the treasurer, who is hereby directed to make such certiti- 
113 cate, then the Governor of the State 1s hereby authorized and 

required to make over, assign, and convey to the trustees 
aforesaid all the first liens and mortgages now held by the State 
under the provisions of an act of the Legislature of the State ap- 
proved February 22, 1851, to secure the payment of a fike loan of 
the credit of the State to said railroad company in the sum of one 
million five hundred thousand “or and also an act of the Legis- 
lature a cl |) proved Decembe ¥ both, IS) , to secure the Pavinre nt of a 
like loan on the eredit of the State a the sum of one million five 
hundred thousand dollars; and such conveyance shall by ppropri- 
ate expressions convey to said trustees all and singular the rights, 
titles, and interest held by the State under the several acts i Leg- 
islature as aforesaid in and to said railroad, its rolling stock, ie 
chises, and appurtenances, to hold the Ske ous SECULILY for the parv- 
nient of the bonds of the road authorized by the tirst section of this 
act, and the interest thereon, with full power to sell and dispose of 
the same in case of the failure of said comp: ny to meet and pay at 
maturity the interest or pt ‘inelp al of said bonds or any of them, and 
to have and exercise all the rights and powers whic h belong to the 
people of the State of Missouri, and whieh by the provisions of the 
act of the Legislature as aforesaid they might have exercised by and 
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through the Governor of the State: Prorided, That nothine in this 
act shall be construed so as to render the State of Missonri fiable in 
av case for the payment of the bonds or interest thereon author- 
ized to be issued by first section of this act. 

Sec. 3. The treasurer of the State is hereby authorized and directed 
to receive of the trustees aforesaid #1 prey vf of the three millions of 
dollayps vapid dpiti rest. (1X provid. if ny thre seeand section of this er, any of 
the outstanding bonds of the State bearing not less than six 
Lid per cent. interest, or the unpaid coupons thereof at their par 

value, 

Sic. 4. The trae intent and meaning of this act 1s to place the 
persons and partics who may hold the bonds of the road authorized 
to be issued by the first section of this act, through the trustees 
herein provided, in the same legal position which the people of the 
State of Missouri now hold, with full powers to act in the premises 
as the said State, by its Governor, imght have done; and it shall be 
the duty of such trustees to proceed to advertise and sell the road 
and its appurtenances as aforesaid, and in the manner provided for 
the sale of the samme by the Governor of the State in the acts of the 
Legislature aforesaid, whenever they shall reeeive a request so to do, 
In writing, signed by persons and parties representing not less than 
one-third of the bonds authorized to be issued by the first section of 
this act, and which may be still outstanding, but onty in case the said 
railroad company shall have made default in the payinent of the 
principal or interest on said bonds when the same has become due, 
and all needed authority to.do the same shall be maintained and all 
needed decrees shall be issned by and in any court of competent 
jurisdiction in this State, either in law or equity, and such sale so 
made as herein provided shall be deemed and held in all respects 
good and valid in law, 

Sec. 5. The provisions of this act shall not be construed to modify, 
release, exonerate, discharge, or relieve said railroad company from 
anv duty, liabilitv, obligation, penalty, or forfeiture to which, under 
former laws, said company inay be lable to the people of the State 
of Missouri on any account whatever, except from the payment of 
the several suis of money as In this act provided. 

Sec. 6. This act to take effect from and atter its passage. (Acts 

IS65. }. S-} ) 
115 2. That respondent on the 20th day of June, 1831, was, 
ever since has been, and now is State treasurer of the State of 
Missouri. 

3. The incorporation of the Ilannibal & St. Joseph Railroad 
Company, 

4. The loan of the eredit of the State to the railroad company 
under the act of February 22, 1851, (Session Acts L851, p. 205.) to 
the amount of one million five hundred thousand dollars; a like loan 
of the eredit of the State to the company tora lke amount, under the 
act of December 10, 1855, (Session Acts, adj. sess., 1855, p. 472.) 
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and that these loans were declared to be a first lien or mortgage on 
the railway of the company. 

One of the provisions made by the act of December 10, 1855, for 
the payment of the principal and interest of bonds issued and loaned 
by the State was as follows: 

Sec. 5. In addition to the provisions already made by law for the 
payment by said companies of the interest and principal of the bonds 
of the State hereafter to be issued under this or any former law for 
the benefit of the railroad companies in this act mentioned, there 
shall be paid by the companies respectively to the treasurer of this 
State one and a quarter per cent. in each year on each thirty-year 
bond and two and a half per cent. in each year on each twenty-year 
bond so sold or hypothecated; the first year’s payment to be made 
within sixty days after the sale or hypothecation of such bond, and 
such other annual payments on the first day of January of each year 
thereafter, which percentage shall be invested at not less than seven 
per cent. interest in such securities as are provided for in this act, 
and also from the net profits arising from said roads after the same 
shall be completed and in operation respectively, a sum equal to not 

less than ten per cent. per annum upon the net earnings of 
116 said roads, which said sums so paid to the treasurer of the State 

shall constitute a sinking fand for the purpose of paying the 
bonds of the State so issued and to be issued as aforesaid at maturity 
to said companies respectively. | 

This section has been suspended by the following section (Session 
Act 1868, p. 126): 

Sec. 1. ‘The fifth seetion of an act entitled “An act to secure the 
completion of certain railroads in this State,” certified under date of 
December 10, 1855, as having passed over the Governor's veto, is 
hereby suspended as to any and all railroads or railroad companies 
which heretofore promptly met and paid all interest due on bonds of 
the State loaned to the same, or bonds in any manner guaranteed or 
secured thereto or therefor by the State, and which shall hereatter 
pay or cause to be paid promptly as the same shall become due any 
and all such indebtedness, both principal and interest; but upon 
any failure to promptly pay such indebtedness or any part thereof as 
aforesaid, at any time hereafter, this suspension shall abate and 
forever cease as to any, each, and all such companies or roads so 
failing, and all and singular the sums and amounts as specified in 
the said section, suspended as aforesaid, shall thereupon at once be- 
come due and payable as in said section specified. 

5. That all interest that had accrued upon the bonds issued and 
loaned to said company as aforesaid has been paid by the railroad 
colpany up to and including January 1, 1881. 

6. That in pursuance of the act of February 20, 1865, the [fanni- 
bal & St. Joseph Railroad Consypany did, on the 380th day of April, 
ISS], issue its bonds to the amount of three million dollars, signed 
by the president and countersigned by the secretary of the company, 
In sms of one thousand dollars each, with coupons attached, bear- 
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ing interest payable semi-annually at the rate of six per cent. 
117) sper annum, and having ten years to run, and delivered the 

same to Rosewell G. Rolston, Ileman Dowd, and Oren Root, 
jr., trustees, the relators herein, and upon the day last aforesaid the 
Hannibal & St. Joseph Railroad did, by mortgage or deed of trust, 
by and with appropriate forms of expression, convey to the said Rose- 
well G. Rolston, Tleman Dowd, and Oren Root, jr., trustees, the re- 
lators herein, the road of said company, with all its franchises, rolling 
stoek, and appurtenances, subject, however, to all the Hens and la- 
bilities existing In favor of the State by virtue of any law of the State 
at the thie of the issuance and delivery of said bonds to said trustees. 

That said trustees, the relators herein, sold and negotiated said 
bonds to divers persons too numerons to mention herein, and 
received the funds arising and realized theretrom. 

That with the funds arising from the sale and negotiation of said 
bonds, together with the sum of ninety thousand dollars, the amount 
of interest from the first dav of January to the first day of July, 
18s, upon the three million loan of the credit of the State of Mis- 
sourl, Which was furnished and provided to said trustees, relators 
herein, by the Hannibal & St. Joseph Railroad Company, the said 
trustees, the relators herein, did, on the 20th day of June, 1881, pay 
into the treasury of the State the sum of three milhon and ninety 
thousand dollars, and upon that day the treasurer of the State did 
receive the same and placed the same in the treasury of the State. 

7. That the relators thereupon demanded of the respondent that 
he certify to the Governor of the State of Missouri that the relators 
had paid into the treasury of the State “a sum of money equal In 
amount to all indebtedness owing by said company to the State, and 
all liabilities inearred by the State by reason of having issued its 
bonds and loaned the same to said company asa loan of the credit of 

the State, to wit, the sum of three millions of dollars, to- 
118 — gether with all interest that had accrued and remained unpaid 

at the time of the payment by the relators, to wit, the sum 
of ninety thousand dollars,” and the respondent then and ever since 
has refused to execute or deliver to the Governor such certificate, 
and will only receipt for and. certify that relators have paid said 
money on account of the statutory mortgage the State holds against 
the Hannibal & St. Joseph Railroad. 

8. That without such certificate the relators will be unable to 
obtain the conveyance of the State’s hen on said railroad, as provided 
in said act of February 20, 1865, and that the holders of the bonds 
issued under said last-named act are without security for the pay- 
ment of said bonds and interest thereon, and will sutfer great pecn- 
niarv loss unless relief is atforded in this proceeding, (there being no 
other legal remedy.) and respondent required to execute the certifi- 
cate required by the act of February 20, 1865. 

[t is further alleged that the company is not indebted to the State, 
nor has the State incurred any other hability for satd company than 
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~ ix ] Tro) ToHtNre Mmterest On Tie BOnMGS IssilTe: bY Che 
ae » Br ‘ay ort Tay Ti yp dsettd \ 

<4 t , . | es ia 4 > a fe . ; \ ’ . ‘ : 
There is a stipulation tiled, waiving the issuing of an alternative 
vrit. and agreeing thal thre petition may stand as and for such writ. 
* 1} | . , oie 
Mir. Chappell, the respondent, has interposed a demurrer to this 


mehy euiis for a construction of the act ol] Febru J 2(). 


1X65. recited in the petition. and under which relators claim that in 
into the treasury of the State of the sum of 


Virty ()j LwBeIrT 7 iV! built ii 
i 
SB. HOG O00. that thev are entitled to a eertificate from the treasurer 


certifving to the Governor that the pavinent thus made is equal in 


amount to all that they were required to pay under said act, and that 


by reason of sald pavInent it is their right to have the hen of 
11% the State upon the Hannibal & St. Joseph Railroad trans- 
ferred or assigned to them. At the threshold of enquiry 
we are thus called pon to make, we are met with the following 
provision ot the constitution of LsS7o, V1Z., sec, dU, article 4. Which 


1) 
to rc «64 ! 1° ‘ 
is as POLPOWS § as 


ee The (Jeneral Assembly shal] have ho power fo release Or alien- 
ate the lien held by the State upon any railroad, or ino anywise 
change the tenor or meaning, or pass anv act explanatory thereot ; 
but the same shall be enforce ‘c In accordance with the original terms 
upon which it was acquired.’ 

Section 15, article 11, of the constitution of 1865, provided 
f yt AVS ° 

The General Assembly shall have no power tor any purpose 
whatever to release the hen held by the State upon any railroad.” 

[f said section 50 In the constitution of 1875 had gone no turther 
than the provision in the constitution of IS65, it might be sucecess- 
fully contended under the doctrine laid down by this court in the case 
of State ex rel. 7. Macon County Court, 4 Mo., 453, that it did not 
have the effect of repealing any law relating to a release or alienation 
of a lien held by a State on a railro: ud which had been passed anterior 
to the adoption of the constitution of 1875, but that it was intended 
only to prohibit the Legislature from passing any law, after the con- 
stitution was adopted, releasing or alicnating the lien of a State upon 
a railroad, It will, however, be observed that it goes much farther, 
and has a broader and more extensive meaning than section 15, 
supra, in the constitution of 1865. Said section 50. atter denving to 
the General Assembly the power to pass any law releasing or 
alienating the lien held by the State on a railroad, or passing any 
haw changing the tenor and effect of sueh lien, or any law explana 
tory thereof, ANNOUNCES as the fixed and absolute rule to govern in 

all cases of liens held by the State on a railroad, that the Vy 
120 shall be enforce “din alc cord: ance with the Oy on: ul terms Upon 
Which sach liens were acquired, 

The hen held by the State on the Hannibal and St. Joseph Riuil- 
road was aequired under acts of the General Assembly passed in 
851 and 1855, In these acts, among other things. it was provided 
that upon any default in the pavinent of the bonds of the State 


{? 
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issued to the Tlannibal and St. Joseph Railroad Company, or any 
default in the payment of the interest thereon, that the len should 
he enforced bv cl sile of the road, to be made by the (governor. 

The constiiation declares in language too plain to. be misunder- 
stood that the Hen acquired by the State under these acts shall be 
enforced according to the terms prescribed therein, while the act of 
L865, according to relators’ construction of it, declares if shall not 
be so entoreced. If the act of 1865 means what relators contend it 
does, it is repugnant to and inconsistent with the constitutional pro- 
visions above quoted, 

The acts of [TS51 and 1855, under which the lien of the State was 
acquired, provide tora sale of the road by the Governor upon any 
default made by the company in the payment of interest, while the 
act of 1865, under relators’? construction of it, puts it out of the 
power of the Governor to sell Vpom any default in the pavinient of 
Interest accruing atter the first day of Jaly, 1SS1. 

The act of 1865, according to relators’ construction, provides for 
an enforcement of a part only of the len of the State, winle the 
acts under which the lien was acquired provides for the enforcement 
of all of said lien. 

The mandate of the constitution is that the lien shall be enforeed 
according to the terms of the acts conferring or creating it, while 
the act of TS65, in effect, declares it shall not be so entoreed. The 
act of 1865, if construed as itis in the petition of relators, cannot 
stand with said sec. 50 of the constitution. One or the other must 
fall, Which is to prevall t ) 

This question is answered by section one of the schedule, 
121 art. 15 of the constitution, which is as follows: ) 

“That all laws in force at the adoption of this constitution 
not ineonsistent therewith shall remain in tull force until altered or 
repealed by the General Assembly, and all rights, actions, prosecu- 
tions, claims and eontraets of the State, counties, individuals or 
bodies corporate not inconsistent therewith shall continue to be as 
valid as if this constitution had not been adopted. ‘The provisions 
of all laws which are inconsistent with this constitution shall cease 
npon its adoption, except that all Jaws which are inconsistent with 
such provisions of this constitution, or require legislation to enforee 
them, shall remain in force till the first day of July, 1877, unless 
Sooner amended or repealed.” 

So that it follows when the constitution of 1875 sprang into life 
on the 30th day of November, 1875, the act of 1865, because of its 
inconsistency therewith, died and ceased to exist. 

In October, 1874, in the case of Woodson rs. Murdoes, 22 Wall., 
S01, the Supreme Court of the United States was called upon to 
construe see, 15, art. NI of the constitution of 1865, which de- 
elared that “the General Assembly shall have no power for any 
purpose whatever to release the lien held by the State upon any 
raullroad,” 

The main point in judgment in that case was whether an act 
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such as may arise from future interest on the bonds issued by the 
State and loaned to the company. 

There is a stipulation tiled, waiving the issuing of an alternative 
writ, and agreeing that the petition may stand as and for such writ. 

Mr. Chappell, the respondent, has interposed a demurrer to this 
petition, which calls for a construction of the act of February 20, 
1865, recited in the petition, and under which relators claim that in 
virtue of their payment into the treasury of the State of the sum of 
$3,000,000, that they are entitled to a certificate from the treasurer 
certifving to the Governor that the payment thus made is equal in 
amount to all that they were required to pay under said act, and that 

by reason of said payment it is their right to have the len of 
119 = the State upon the Hannibal & St. Joseph Railroad trans- 

ferred or assigned to them. At the threshold of enquiry 
we are thus called upon to make, we are met with the following 
provision of the constitution of 1875, viz., sec. 50, article 4, which 
is as follows: 

“The General Assembly shall have no power to release or alien- 
ate the lien held by the State upon any railroad, or in anvwise 
change the tenor or meaning, or pass any act explanatory thereot ; 
but the same shall be enforced in accordance with the original terms 
upon which it was aequired.” 

Section 15, article 11, of the constitution of 1865, provided as 
follows: 

«The General Assembly shall have no power for any purpose 
whatever to release the lien held by the State upon any railroad.” 

If said section 50 in the constitution of 1875 had gone no further 
than the provision in the constitution of 1865, it might be success- 
fully contended under the doctrine laid down by this court in the case 
of State ex rel. 7. Macon County Court, 4 Mo., 453, that it did not 
have the effect of repealing any law relating to a release or alienation 
ofa lien held by a State on a railroad which had been passed anterior 
to the adoption of the constitution of 1875. but that it was intended 
only to prohibit the Legislature from passing any law, after the con- 
stitution was adopted, releasing or alienating the lien of a State upoU 
arallroad, It will, however, be observed that it goes much farther, 
and has a broader and more extensive meaning than section 15, 
supra, in the constitution of 1865. Said section 50, after denving to 
the General Assembly the power to pass any law releasing or 
alienating the lien held by the State on a railroad. or passing any 
law changing the tenor and effect of such lien. or anv law explana- 
tory thereof, announces as the fixed and absolute rule to govern In 
~ vg —— of lens held by the State On oa railroad, that they 

a Sila re enforced in accordance with the orle@inal terins Upon 
Which such liens were acquired, | 

The hen held by the State on the Hannibal and St. Joseph Rail- 
road was axequired under acts of the General Assembly passed in 
1551 and 1855. In these acts, among other things, it was provided 
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that Upon any default i the pavinent of the bonds of the State 
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issued to the Hannibal and St. Joseph Railroad Company, or any 
default in the payment of the interest thereon, that the len should 
be enforced bv wsale of the road, to be made by the Governor. 

The constitution declares in language too plain to be misunder- 
stood that the lien acquired by the State under these acts shall be 
enforced according to the terms prescribed therein, while the act of 
[S605, according to relators’ construction of it, declares if shall not 
be so entoreed. If the act of 1865 means what relators contend it 
does, it is repugnant to and inconsistent with the constitutional pro- 
Visions above quoted. : 

The acts of [S51 and 1855, under which the lien of the State was 
acquired, provide fora sale of the road by the Governor upon any 
default made by the company in the payment of interest, while the 
act of 1865, under relators’? construction of it, puts. 1t out of. the 
power of the Governor to sell upon any default in the payment of 
Interest accruing after the first dav of Jaly, 1881. 

Phe act of 1865, according to relators’ construction, provides for 
an enforcement of a part only of the hen of the State, while the 
acts under which the Hien was acquired provides for the enforcement 
of all of said lien. 

The mandate of the constitution is that the hen shall be enforeed 
according to the terms of the acts conlerring or creating it, while 
the act of 1865, in effect, declares it shall not be so entoreed. The 
act of TS865, if construed as itis in the petition of relators, cannot 
stand with sid see. 50 of the constitution. One or the other must 
fall. Winch is to prevail 

| This question is answered by section one of the schedule, 
12] art. 15 of the constitution, which is as follows: 

“That all laws in force at the adoption of this constitution 
not inconsistent therewith shall remain in full force until altered ov 
repealed by the General Assembly, and. all rights, actions, prosecu- 
tions, claims and eontraets of the State, counties, mndividnals or 
bodies corporate not inconsistent therewith shall continue to be as 
vilid as if this constitution had not been adopted. The provisions 
of all laws which are inconsistent with this constitution shall cease 
Hpon its adoption, except that all laws which are inconsistent with 
such provisions of this constitution, or require legislation to enforce 
them, shall remain in force till the first day of July, 1877, unless 
sooner amended or repealed.” 

So that it follows when the constitution of 1875 sprang into life 
on the 30th day of November, 1875, the act of 1865, becanse of its 
iIncopsistency therewith, died and ceased to exist. 

In October, 1874, in the case of Woodson rs. Murdoes, 22 Wall, 
351, the Supreme Court of the United States was called upon to 
construe see, 15, art. XI of the constitution of 1865, which de- 
clared that “the General Assembly shall have no power for any 
purpose whatever to release the len held by the State upon any 
railroad | 

The main point in judgment in that case was whether an act 
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passed by the General Assembly in 1868, which provided that if the 
Pacific Railroad Company, whose debt or liability to the State 
amounted to about $9,000,000, secured by a lien on its road, should 
at any time within ninety days after the first of April. L868, pay into 
the treasury of the State the sum of $350,000, in bonds of this State 
or in money, then and in that event the Governor should not ad- 
vertise the road for sale; and if the company should within ninety 
days thereafter pay into the treasury of the State an additional sum 
equal to $5,000,000 in all, (either in cash or Missouri State bonds,) 

the Governor should upon the production of the receipt of 
122 ~= the State treasurer for said amounts execute and deliver to 

the said Pacitie Railroad Company a deed of release for all 
claims, title and interest which the State of Missouri had in and to 
the railroad, its property and appurtenances, and that the Pacific 
Railroad Company should from and after the delivering of the deeds 
be fully discharged from all claims or debts due the State, and all lta- 
bilitv growing out of the issue of the bonds of the State to aid in 
the construetion of their railroad. 

A majority of the court said that this act was not unconstitutional, 
holding that said section 15 of the constitution of 1865 was not 
meant in ease ot a failure by any railroad company to prevent the 
State from making a compromise with any railroad company of any 
debt due to it or to become due, and on the compromise being ef- 
tected to release the hen of the State. | 

Justice Miller, ia an exhaustive dissenting opinion, coneurred in 
by Justice Davis, eld that the said act was violative of the constitu- 
tional prohibition, which in their opinion meant that both the debt 
and lien for securing the debt should remain inviolate except by 
payment, 

The framers of the constitution of 1875, in the full light of this 
decision, and in view of the interpretation which had thus been put 
upon section 15, supra, of the constitution of 1865, when they came 
to deal with the question inserted section 50, supra, which not only 
prohibited the General Assembly from passing any law releasing or 
alienating the lien of the State upon any railroad, but also prohibited 
it from passing any law altering or changing the tenor or effect of 
said lien, or any law explanatory thereof. The framers of the con- 
stitution, not content with thus bridling and restraining the General 
Assembly and denying it the power to pass any law changing the 

status of any lien upon a railroad held by the State, proceeded 
123 to announce affirmatively in mandatory language, and lay 

down an absolute unbeuding rule that every lien held by the 
State on a railroad should be entorced according to the original 
terms of the act or acts conferring the lien. 

It is a matter of which we can take judicial cognizance, that at 
the time the constitution of 1875 was framed all the liens held by the 
State on railroads, except its hen upon the Hannibal & St. Joseph 
Railroad, had been frittered away and extinguished, and said section 
fifty was doubtless Inserted in the constitution to prevent the oecur- 
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rence of anv such thing in the future. At the time the constitution 
of 1875 was framed the State held but ome hen upon a single rail- 
road, and that road was the [Lanmibal & St. Joseph Railroad ; and in 
the heht of this fact the latter clause in said section fifty might well 
be read as follows: But the hen held by the State upon the Hannibal 
& St. Joseph Railroad shall be enfgreed according to the original 
terms prescribed in the acts of 1851 and 1855, under which it was 
acquired, This view of the subject is, we think, greatly strengthened 
by the fact that the prolibitions contained in sections 45 and 46, 
article 4 of the constitution, forbade the General Assembly from 
giving or lending, or authorizing the giving or lending, of the credit 
of the State in aid of any corporation, or from pledging the credit of 
the State In any manner whatever for the payment of the labilities, 
present or prospective, of any corporation, or from making any graut 
or authorizing the making of any grant of public money to any cor- 
poration, 

[ft appears that these prohibitions effectually cut off the power of 
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the State, after the adoption of the constitution, to acquire a lien 

Upon any railroad, because under them the State could do 
124) nothing to create between it and railroad companies the re- 

lation of debtor and crediter, It therefore follows from the 
fact that the Hanmmbal and St. Joseph Railroad, at the time the con- 
stitution Was framed, was the only railroad in the State upon which 
the State held alien, and from the fact that after the adoption of the 
constitution, because of said prohibitions, the State could acquire no 
other lien, that the Hannibal & St. Joseph Railroad was the only 
road to which the latter clause of section 50 could apply. 

Phasmuch as there was no acceptance (so far as the petition of re- 
lators show) of the act of 1865 by the Hannibal and St. -oseph Rail- 
road Company prior to the adoption of the present constitution, nor 
anvact done under it conferring any right prior to that time, none of 
the elements of a contract exists between the State and the Hannibal 
& St. Joseph Rattroad Company or the relators herein, growing out 
of the passage of said act. 

The petition of relators shows affirmatively that the only action 
taken which could be construed as an acceptance of said act occurred 
in April, ISS1, sixteen years after the passage of the act, wad more 
than five vears after it ceased to be a law, by virtue of the provisions 
contained in section 50, article 4, and section 1 of the schedule, 
article 15, of the constitution of 1875. 

Mad such action been taken anterior to the adoption of the present 
constitution a different question would have been presented, but as 
such action was not taken the question which would have grown out 
of it isnot before us. It may also be observed that it is well-settled 
law that the privilege a railroad company may have, either under a 
general or a special law of the State, of receiving a subscription to its 
stock from a county, city, or town is not a vested right, and does not 
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become so untilsubscription is actually made, and the law conferring 
it may be repealed at any time before the subscription is made. 
125 State ex rel. Wilson rs. Garroutte, 67 Mo., 446 and 461. 
1 Dill. Mun. Cor.,sec. 42. 
Aspinwall rs. Commissioners of County of Davis, 22 How., 564. 
“4 ¢ 


St. Joe and Denver City RK. Rh. rs. Buchanan County Court, 6d 
Mo., 485. 


County of Dallas rs. McKenzie, 94 U.S., p. 660. 
U.P. R. RB. Co. vs. Davies County, 6 Kansas, 256. 


So neither did the act of 1865 vest any right until some action 
therein permitted had been taken under it. For the reasons herein 
given the demurrer will be sustained, the peremptory writ asked for 
denied, and the petition dismissed. C.J. Sherwood, Tough, and 
Ray, and Henry, judges, concurring, Judge Ilenry expressing his 
VieWs In a separate opinion. 


BE. If. NORTON, Judye. 


[, Henry W. Ewing, clerk of the Supreme Court of the State of 
Missouri, do hereby certify the above and foregoing to be a full, true, 
and pertect transcript of the reeord and proceedings In the cause 
wherein Rosewell G. Rolston, Tlemon Dowd, and Oren Root, jr, as 
trustees, and the Hannibal and St. Joseph Railroad Company were 
petitioners, and Philip EK. Chappell was defendant in said Supreme 
Court, as fully as the same remains of record and on file in my office, 

In testimony whereof [ have hereunto set my hand and affixed the 
seal of said court. Done at office in the eity of Jefferson the 16th 
day of January, A. D. 1882. 

[L. S.] HENRY W. EWING, 

Clerk Supre me Court of Missours. 


I, T.. A. Sherwood, chief justice of the Supreme Court of the State 
of Missouri, do hereby certify that on the loth day of the date of 
the above and foregoing certificate of Ilenry W. Ewing, he, 
126 said Ifenry W. Ewing, was the clerk of the said Supreme 
Court of Missouri, and that his said attestation Is In due form. 

Given under my hand this 16th day of January, 1882. 

T. A. SHERWOOD, 
BIT ‘ef Justice : 


(Endorsed:) Filed Feb. 6, 1882. UL. C. Geisberg, clerk. 
127 And the affidavit of Thos. IT’. Crittenden tiled on said bth 


day of February, 1882, is in the words and figures following, 
to wit: | 
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Atiiduvit of T. TL Crittenden, 


In the Cireuit Court of the United States. eastern division of the 
western distriet of Missouri. 


RosEWELL G. Rotston, TleMAN Down, and Owen 
Roor, ir., trustees, plaintitt, 
"8. ‘In equity. 


THOMAS ‘T. CRifTENDEN, Governor of the State of | 
Missouri, defendant. / 

Now comes 'T. T. Crittenden personally before me,a United States 
commissioner for said Cireuit Court, and on his oath states that he 
is and ever since the 10th day of January, 1881, has been Governor 
of the State of Missouri and ex officio ember of the board of fund 
commissioners and president thereof, 

Athant further states that shortly after the receipt of Mr. Dowd’s 
letter, dated January 19, 1881, and referred to in Exhibit C of com- 
plainants’ bill, the fund commissioners of this State had various 
consultations with Geo, W. Easley, then and uow solicitor for the 
complainants and the Hannibal and St. Joseph Railroad Company, 
in reference to the payment of the money by said company to the 
State of Missouri mentioned and referred to in the letter of said 
Dowd. That these consultations extended up to and included the 
15th dav of June, 1881, or thereabout. That there was at no time 
anv consultation by said fund commissioners with said Easley in 
reference to said payment of money at which all three of the mem- 
bers of said board of commissioners were not present; and that at 
these said consultations it was uniformly and at all times contended 
by said fund cominissioners that the State was entitled, under the 
act to provide tor reducing the indebtedness of the State, approved 
February 20, 1865, to the full amount of three milhons dollars, with 
anv iiterest then accrued and all interest to accrue in future on the 

unmatured COUPONS attached to the bonds loaned by the State 
128 to said company, and that no less amount would be received 

by said tund commissioners in satisfaction of the debt owed 
by said railroad company to the State. And afflant farther states 
that on or about the 13th dav of June, 1881, the fund commilssion- 
ers informed the said Easley that in case he should offer to pay 35,- 
090,000 on said debt that they would direct the State treasurer. to 
receive and receipt for the samme on account of the statutory mort- 
gage held by the State against the said Ilannibal and St. Joseph 
Railroad Company, and not in full satisfaction of the debt. And 
wtliant further says that if was understood by and between the fund 
commissioners and said solicitor that the 890,000 was to be applied 
by the State to the payment of the interest falling due Jaly ist, LSsl, 
on the three millions of bonds loaned by the State to the said rail- 
road company, And affiant further savs that on or about the 15th 
dav of June, IS81, when the said fund commissioners answered Mr. 
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Kaslev’s letter of May 26th, ISS1, set out in Exhibit C oof complain. 
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ants’ bill. which answer was verbal, that this affiant then told the 
said Easley that he (affiant) would never execute any assignment or 
conveyance to the trustees, or to anybody else, until the full amount 
of the face of the bonds and interest due and yet to become due on 
the said coupons had been paid in full. And this the afhlant then 
and there told the said Easley before the said Easley had expressed 
his assent and agreement to pay the money and take such receipt as 
the fund commissioners then offered to direct the treasurer to give, 
and several days before said money was paid to said treasurer. And 
further this affiant saith not. 


THO. T. CRITTENDEN. 


Subscribed and sworn to before me this 4th day of February, A. 
D. 1882. 
J. E. WATERS, 
Com. U.S. Cir, Ct. in and for said district. 


(Endorsed :) To be read under stipulation. Geo. W. Easley, 
129 = for ecompl’ts; D. IL. McIntyre, for defendants, 


And one of the aflidavits of John Walker so filed as aforesaid 
is in the words and figures following, to wit: 


Affidavit of John Waller. 


In the Cireuit Court of the United States, eastern division of the 
western district of Missouri. 


RoseweE.Li G. houston, HeMAN Dowpb, and Oren Roor, 
jr., trustees, plaintitts, 
Us, » In equity. 
THomas TI. CrirtrenpDen, Governor of the State of Mis- 
souri, defendant. 


Now at this dav personally comes before me, a commissioner of 
sud court, John Walker, of liwful age, who, being duly sworn, states 
that since the 10th day of January, 1881, and during all that time 
he has been and still is auditor of public accounts in the State of 
Missouri, and during the same time ex-officio member of the board 
oi fund commissioners in said State. 

That there are three members of said board, the eovernor and 
attorney-general being the other two. That shortly after the receipt 
of Mr. Dowd’s letter to Governor Crittenden relating to pavinent by 
the Hannibal and St. Joseph Railroad GC mpany of their debt to the 
State, referred to in complainants’ bill as Exhibit C, dated January 
19, 1881, and at various other times from then up to and including 
the 13th day of June or thereabout, the said fund commissioners did 
consult with Geo, W. Easley, then and now solicitor for these eom- 
plainants and the Hannibal and St. Joseph Railroad Company, in 
reference to the payment by said company of their debt to the State: 
but that at none of said consultations or conferences did) the said 
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fund commissioners or either of them ever intimate, say or con- 
cede that the State was entitled under the act of the General 
Assembly of Missourt known as the act to provide for reducing the 

indebtedness of the State, approved February 20th, 1865, to 
130 Jess than the three millions of bonds loaned by the State to 

sald company and any interest already acerued, with all in- 
terest thereafter to accrue on the non-matured coupons attached to 
said bonds. but, on the contrary, said fund commissioners, at all 
times when so consulting about the matter, claimed and contended 
that the amount to be paid by said company under said act was 
nothing less than the fall amount of the principal sum and interest 
on the coupons, up to and including the maturing of the last one of 
said coupons; and that from time to time the said solicitor was 
informed and given to understand that the said fund commissioners 
would receive nothing less in satisfaction of the State’s debt against 
said railroad. And this afhant further states on his said oath that on 
or about the 15th day of Jane, ISS1, the said fund commissioners 
informed the said solicitor that if he should offer to pay for and on 
behalf of the said trustees, these Complainants, $5,090,000, that the 
suid fund commissioners would direct the State treasurer to receive 
and receipt for the same as on account of the statutory mortgage 
Which the State held against the said Tlannibal and St. Joseph huil- 
road; and affiant further states that it was understood by and be- 
tween the said Geo, W. Easley and the said tund commissioners at 
the time thev informed hii how and in what manner they would 
receive the said 85,000,000, that the said 890,000 was to be applied 
by the State of Missouri to the pavinent of the interest falling due 
on the said $3,060,000 July Ist, i851. And all the foregoing mat- 
ters this afiant states of his own knowledge. 

And this afhant further states that in the vear 1874 he was a 
member of the General Assembly of the State of Missouri that 
passed the act entitled «An act to authorize the issue of new State 
bonds in renewal of certain bonds heretotore issued to the Hannibal 
and St. Joseph Railroad Company, and to maintain and perpetuate 
the first hen of the State to secure the payment thereof.” That 

during the time said bill was pending before said Generali 
151 Assembly there were present divers persons not members of 

said body who held themselves out and were known to be 
attorneys and agents engaged in the effort to pass said bill in behalf 
of the Hannibal and St. Joseph Railroad Company, and that several 
of the said agents and attorneys, among others William A. Hall, 
Willard P. Tiall, and A.W. Lamb, approached this athant with 
various arguments and inducements, thereby urging and persuading 
this atliant to vote for the passage of and support said bill; and 
further this affiant savs that this bill was passed by said Legislature 
at the instance and request and through and by the importunities of 
suid agents in the behalf aforesaid. And all these matters this afli- 
ant states of his own knowledge, and further says not. 
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Subscribed and sworn to before me this 4th day of February, 1882, 
J. KE. WATERS, 
U.S. Com., West. Dist, of Mo, 


(Endorsed:) To be read under stipulation, Geo, W. Easley, for 
ecompl'ts; D. H. McIntyre, tor defendants. 


And the second affidavit of John Walker so filed as aforesaid is 
in the words and figures following, to wit: 


A fhidarit or John Walle rs 


In the United States Cireuit Court for the western district of Mis- 
sourl. eastern diviston, 


RosEwELt G. Ronstox, Weman Down, and OreN 
hoor, JK., trustees, complainants, 
rs. In equity. 
Tuomas ‘TT. Critrenpex, Governor of ns 
respondent, 


Now at this day personally comes before me, a Comiiissioner of 
the above-named Cirenit Court. John Walker, of lawtul age, 
132 Who, upon his oath, states that he is and ever since the TOth 
yf Jan’y, 1881, hi iS oa State auditor of the State of Missouri, 
and as such he has had charge of the archives, papers, and documents 
belonging to to said office, and that from said archives, papers, and 
documents he is enabled to know and states that the bonds issued 
to the Hannibal and St. Joseph Railroad Company under the act to 
secure the completion of certain railroads in this State, passed De- 
cember 10th, 1855, as well as those issued to said company under 
an act to expedite the construction of the Pacitic Railroad and of the 
Hannibal and St. Joseph Railroad, approved Feb’y 22, 1851; those 
bonds issued under the last-named act having been renewed for a 
period of twenty vears under an act entitled «An act to authorize 
the issue of new State bonds in renewal of certain other bonds here- 
tofore issued to the Hannibal and St. Joseph Railroad Company, and 
to maintain and perpetuate the first en of the State to secure the 
payment thereof,” approved March 21, 1874, were issued and respect- 
ively fall due as stated below - 
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‘PH RATLROAD Bonpbs. 


Denomination, #1.000, Interest. 6 per cent. per annum, pavable semi-annually on- 
' . 4 ! } a 5 e : . 
he first dave of January and July of each ar. Prineipaland interest pavable at the 
— 1 p> ’ ' —— 7 ‘ rs oe 
National Bank of Commerce in the city of New York. Plhiese bouds were issued under 
acts of February 22. ik51. December Lo. P8355 
on 
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HANNIBAL & Sr. Josepu RAILROAD SratTe RENEWAL Bonpbs. 
Denomination, S1.000, Interest. 6 per cent. per annum, pavable on the first davs of 
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July of each year. Principal and interest pavable at the National Bank 


f Commerce in the city of New York. These bouds were issued under authority of an 
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Is74. duly | Twenty vears.. | to (yt) ‘| Pr 0) 1894, July il. 
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And turther affiant saith not. | 


Subseribed aud sworn to before 


JOHN WALKER. 


ine this 6th day of February, 1882. 


J. EK. WATERS, 


United Slates Coniiiissione i of the said CUrcudt Court, 
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(Endorsed:) To be read under stipulation, Geo, W. Easley, for 
compl ts ; PB. Melntyre, for defendants. 


Said affidavit of D. I. McIntyre so tiled as aforesaid is in the 


words and tigures following, to wit: 
154 Affidavit of D. I, Melityre. 


Tn the Cireuit Court of the United States, eastern division of the 
western district of Miussourt. 


RosEweLL G. Rouston, Heman Down, and OREN 
Root, gr., trustees, plaintiffs, 
rs, | [In equity. 
Tuomas T. CRITTENDEN, Governor of the State of | 
Missouri, defendant. 


Now comes personally before me, a United commissioner for 
said Circuit Court, D. TH. McIntyre, who, upon lis oath, states that 
ever since the 10th day of January, IS8t, he has been attorney- 
veneral of the State of Missouri and ex-officio member of the board 
of fund commissioners in said State; that shortly after the receipt 
by the Governor of Mr, Dowd’s letter dated January 19, 1881, and 
set out in Exhibit C 1 of complainants’ bill, and at other times, ex- 
tending to and including the 15th day of June, T8871, or thereabout, 
the said fund commissioners had various meetings and consultations 
with Geo. W. Easley, esq., then and now solicitor for the complain- 
ants and the Hannibal and St. Joseph Railroad Company, in reter- 
ence to the payment by said railroad company, or the complainants 
in this cause as trustees, of the debt owed by sila company to the 
State, and that at all of said meetings and consultations with said 
Easley, each one of the three members coustituting said board was 
present whenever the matter of the payment of said debt was consid- 
ered; and that at all of said meetings and consultations it was always 
maintained and contended by said board, and each of them, that 
under the act to provide for reducing the indebtedness of the State, 
approved February 20, 1865, the State was entitled to receive the 
full amount of the three millions of dollars loaned to the said com- 
pany, with all interest on the coupons attached to said) bonds that 
had then accrued and all that would in future accrue on the unma- 

tured coupons; and that at none of the said consultations 
155 ~~ with the said Easley did the said fund commissioners, or either 

of them, ever propose, say, or intimate to said solicitor that 
they would receive or direct the receipt of a less amount on said 
indebtedness than the amount above stated, except on ac—— of the 
statutory mortgage winch the State held on the said railroad. 

This afhant further states that on or about the 13th day of June, 
1881, the said fund commissioners made verbal answer to Mr. Eas- 
ley’s letter dated May 26, 1881, addressed to the “ tund eommission- 
ers and the treasurer of the State of Missouri’? set out in) Exhibit 
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(5 of the complainants’ bill. in. the following words, a temoran- 
dum of which was made by this affiant at the time and by him pre- 
served: «If vou shall make us a tender of $5,090,000, we will ac- 
eept it and direct the State treasurer to receive the same and receipt 
for it on account of the statutory mortgage which the State holds 
against the Hannibal and St. Joseph Railroad Company ;” that to 
this Mr. Easley then and there replied: “That is all right; that 1s 
about what [ expected. T would not have done more had I been 
in vour place.” And affiant further says that at the time when the 
fund commissioners made known to the said solicitor how and in 
What manner they would receive the said payment, as above stated, 
it was understood by and between the said fund commissioners and 
the said solicitor that the $90,000 paid and receipted for as aforesaid 
was to be applied by the State of Missouri to the payment of the In- 
terest falling due July Ist. 1881, on the three millions of bonds 
loaned by the State to the Hannibal and St. Joseph Railroad Com- 
pany, and that said payment was made and received with no other 
understanding or agreement, or any pretence thereof by and = be- 
tween said parties. 

All of which matters and things this affant states of his own per- 
sonal knowledge, and turther saith not. 


D. TH. McINTYRE. 


Subscribed and sworn to before me this 4th day of February, 1882. 
J. EK. WATERS, 
U. S. Commissioner of the said Clreut Court, 


(Endorsed :) Tobe read under stipulation; Geo, W’. Kasley, 
136) for compl’ts; D. HL. MelIntyre, tor detendants. 


Said affidavit of R. A. Campbell so filed as aforesaid is in the 
words and figures following, to wit: 


Affidavit of R. A. Camph i. 


In the Cireuit Court of the United States tor the eastern division 
of the western distriet of the State of Missour). 


RosEWELL G. RoistTon et al. M 
rs, } In equity. 
Tuomas T. Critrenpen, Governor of Missouri. \ 


Robert A. Campbell, of lawful age, on his oath says that in the 
vear in 1869 he was a member of the [Louse of Representatives of 
the General Assembly of the State of Missouri, representing the 
county of Pike; that he was a member of the committee on internal 
improvements of said honse; that the Hannibal & St. Joseph Rail- 
road Co. by its then president, James Craig, esq., presented to the 
Legislature for passage a bill which was substantially enacted as an 
aet of the General Assembly, entitled “An act to authorize the Han- 

12 | 
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nibal & St. Joseph Railroad Company to increase its capital stock,” 
approved March 4th, 1869; that said bill was referred to the said 
committee of said house of which afhant was a member as atore- 
said, and that said James Craig, president of said railroad, appeared 
before said committee and advocated and urged its passage ; that one 
ot the main considerations urged for the passage of said bill was 
that by permitting the increase of the capital stock of said railroad 
it would be enabled to retire its obligations to the State of Missouri 
and redeem and deliver to the State the bonds of the State issued on 
account of said company; that on account of this consideration afh- 
ant actively worked for the passage of said bill, and that it was 
passed by both houses of the Legislature and approved by the Gov- 
ernor substantially as proposed and urged by the said Hannibal & 

St. Joseph Railroad Company. Affiant further says he was 
137 informed and believes that the Hannibal and St. Joseph Rail- 

road did issue large amounts of stock under the above act, 
and sold the same in the markets. 

And affiant further states that in the vear 1874 he was the presi- 
dent of the North Missouri Coustruction Company, which had a con- 
tract to build a railroad trom Keokuk through Hannibal to St, 
Louis, Mo.; that the said construction company bad an agreement 
with the Hannibal and St. Joseph Railroad to furnish the money to 
puild said road trom [fannibal to St. Louis; that being interested in 
said construction company and anxious to secure the building of said 
railroad, afflant went, at the request of Hon, A. W. Lamb, the then 
president of the Ilanmibal and St. Joseph Railroad Company, to 
Jefferson City to explain to the members of the legislature, and urge 
the passage of an act then pending in the said legislature, and which 
afterwards Was passed by said General Assembly, and is entitled An 
act to authorize the issue of new State bonds in renewal of certain 
other bonds heretofore issued to the Hanmibal and St. Joseph Rail- 
road Company, and to raaintain and) perpetuate the first lien of the 
State to secure the payment thereof,” approved March 21, 1874. 
That the main consideration urged by said railroad company for the 
passage of said act was that it would enable said road to build a rail- 
road trom ILannmibal, Mo., to St. Louis, Mo.. and that the president of 
suid railroad company and Bb. EF. Carver, the chief managing officer 
of said company, were present in Jefferson: City, Mo., and were 
urging and soliciting members to vote for and pass said) bill, claim- 
ing that the money which was required to pay off the bonds of the 
State issued to said railroad company would be used to build the 
railroad trom Hannibal to St. Louis if the State would permit them 
to renew the said bonds stead of paying them off when due. That 
after said bill was passed the Hannibal and St. Joseph Railroad did 
not comply with their pledges used to obtain the passage of said bill, 

and did not build said railroad from ITannibal to St. Louis, 
188 = Missouri. 
ROBT. A. CAMPBELL. 
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Subscribed and sworn to betore me this third day of February, 
1882. 
[ SEAL. ] A. P. SELBY, 
U.S. Commissioner Bust. Dist. Mo. 


(Endorsed :) To be read under stipulation. Geo. W. Easley, tor 
complainants; D. IL MeIntyre, for defendants, except the company. 


And suid affidavit of S. T. Glover so filed as aforesaid is in the 
words and figures following, to wit: 


Affidavit of N. Ty Glover. 


* Bankers’ Magazine, February —, 1865. 
* ‘ » * * * « * . 


We annex the highest cash prices for eight weeks past, at the 
dates named, for the Government and leading State securities in 
this market, 


x ¥ st x: x ¥ * ss ‘s 
Dee. 6. Dee. 13. Dee. 20. Dec. 27. Jan. 3. Jan. 10. Jan. 17. Jan. 24. 
Missouri 6 per cents 66 O33 64 64 6] 673 63 63 
“ Bankers’ Magazine, Mareh —, 1865. 
* . * % * * . * * 
We annex the highest cash prices for eight weeks past, at the 
dates named, for the Government and leading State securities in the 
market, 


* * we * * * % = * 


Jan. 3. Jan. 10. Jan. 17. Jan. 24. Jan. 31. Feb. 7. Feb. 14. Feb. 21. 


Missouri ty per cents 61 O75 OS bo bo bb bb O84 
139 | Bankers’ Magazine, April, 1865. 
Ke a * ~ * * 


We annex the highest cash prices for eight weeks past at the dates 
named tor the Government and leading State securities in the market. 
Jan.31l. Feb. 7. Feb. 14. Feb.21. Feb. 28. Mar. 7. Mar. 14. Mar. 21. 


Missouri 6 per cents. Go 4) Ob OX O68 Ou O06 65 
In the Cireuit Court United States. eastern division of the western 
district ot Missouri. 


Rosewetn G. Rorsrox, Herman Dowpb and Oren Root, 
JUNIOR, trustees, plaintitt, 
Us, 7 , In equity. 
Tuomas T. Critrenpen, Governor of the State of | | 
Missouri, defendant. 
Samuel T. Glover, on his oath, states that he resides in St. Louis, 


Mo.; is one of the counsel of the defendant in the above entitled 
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ause, ' 
the cause and court and the names of the parties to said cause has 
been truly extracted by him from the Bankers Magazine, vol. 19, 
1865, the same purporting to be published by JJ. Smith Homans, jr., 
New York, said volume being numbered 25,917, St. Louis Merean- 
tile Library; and further afhant saith not. : 
Ss. T. GLOVER. 
Subscribed and sworn to before me this first dav of February, 1882, 
A. P. SELBY, 

Commissioner United States Crreuit Court, Eastern District Missouri. 


(Endorsed :) To be read under stipulation; Geo. W. Easley, for 
comp’ts; D. H. McIntyre, for defendants, 


140 Said afidavit of James Craig so filed as aforesaid 1s in the 
words and figures following, to wit: 


Affidarit of Jumes Craig, 


In the Cireuit Court of the United States, eastern division tor the 
western district of Missourn 1SS2. 


Rosewets, G. Rotsrox, Heman Down and Oren Roor, 
JR., trustees, complainants, 

ns, In equity. 
Tuomas T. Crirrenpex, Governor of Missouri, re-' 
spondent. 


A pplication for prelinmnary an punchon, 


And now at this day comes personally before me, a United States 
conimissioner for the western district of Missouri, James Craig, 
of lawful age, and on his oath states that on the 20th dav of Feb’y, 
1865, and prior thereto and during the said vear of 1865, he was 
connected with the Hannibal and St. Joseph Railroad Company as 
one of the directors, and acted as agent and attorney for said) com- 
pany, and that he was acquainted, at the time above mentioned, with 
the Hannibal and St. Joseph Railroad and itsappurtenances, and of his 
own knowledge knew the fair cash market value thereof, and that 
the same was not less than five millions of dollars, and perhaps 
wou.d have sold for as much as seven nullions of dollars, on and 
about the said 20th day of Feb’y, 1865. | 

And this affiant further states, upon dus said oath, that at the time 
of the Passage of the act entitled “An act to provide for reducing 
the indebedness of the State, approved Feb’y 20th, 1865, and an act 
to suspend the Sth section of an act entitled “An act to secure the 
completion of certain railroads in this State, passed Dec’r 10th, A. D. 
1855,” approved March 4th, 1868, and also an act to authorize the 
Hannibal and St. Joseph Railroad Company to increase its capital 
stock, approved March 4th, 1869, and at the various times of the 


That the above and foregoing matter preceding the title of 
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passage and approval of the said three last mentioned acts he was 
either attorney or president of said Hannibal and St. Joseph Railroad 

Company and was present at Jefferson City during a part of 
141 the several sessions of the Legislature which passed said acts, 

and as such agent and attorney or president of said railroad 
company urged and requested the passage of each of said acts in behalf 
of the said railroad company; and further, this affiant, on his said 
oath, states that each and all of said acts were passed at the special 
instance and request of said Hannibal and St. Joseph Railroad Com- 
pany; and further this athlant says not. 


Subseribed and sworn to before me on the 30th day of Jamy, 1882, 
by the said James Craig. 
AUGUSTUS SALTZMAN, 
U. 3. Commissioner, U.S. Crreudt Court for West, Dist. Mo, 


(Mndorsed:) To be read under stipulation. Geo. W. Easley, for 
complts; D. Il. McIntyre, for defendants, except the company, 


Said afidavit of C. B. Burnham so filed as aforesaid is in the 
words and figures following, to wit: 


Atiidarit of C. B. Burnham. 
In the Cireuit UL States, eastern div. of w. district of Mo. 


RosewrLLt G. Ronsron, Heman Dowpb, and Oren oor, 
JR., trustees, plaintitts, 
vs, | >In equity. 
Tuomas ‘T. CrirrenpEN, Governor of the State of 7 
sourl, defendant, 


Now at this comes Cyrus b, Barnham, who on his oath 
states that he resides in the city of Saint Louis; that his present 
occupation is that of president of the Bank of Commerce of the city 
of St. Louis, and he has been officially connected with the banking 
business for nearly twenty vears; that he has used for many vears 
the Bankers’ Magazine, published by I. Smith Homans, jr., New 

York; that said Bankers’ Magazine is generally subseribed 
142. tor and used by the bankers and brokers of St. Louis, and is 
generally acceptable and confidently relied on as furnishing 
accurately the information it contains, The quotations of sales of 
bonds and stocks in the New York market are venerally regarded us 
correct by the public, and further saith not. 


C, bb. BURNILTAM. 


Subscribed and sworn to before me thistirst day of February, 18382. 
[SEAL. | A. P. SELBY, 
Cominiissioner United States Circuit Court, Kast ye District AMssours, 
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Said affidavit of Jolin J. Taussig so tiled as aforesaid is in the 
words and figures following, to wit: 
Affidavit of J. J. Trussiy. 


In the Cireuit Court of the United States, eastern division of the 
western district of Missour,. 


RoseweL G. Rotston, Herman Down and Oren hoor, ) ~ 
JUNIOR, trustees, plaintitts, , 
US. [In equity. 
Tuomas TT. Crirrenpen, Governor of Missouri, 


defendant. 


John J. Taussig, of the city of St. Louis, on his oath states that in 
the year 1865 afhant was a member of the firm of Taussig & Fisher, 
then doing business as stock and bond brokers in the city of St. 
Louis; that it was the business of said firm to keep itself informed of 
the market price and current rates of sale of stock and bonds in the 
market; that said firm made it a specialty to be informed and were 
informed of the market price and current rates of sale of all Mis- 
souri State stocks and bonds so far as they were indicated by actual 
business transaction; that during said year 1865, during the month 
of February of that vear, Missouri State bonds issued for general 
purposes, bearing not less than six per cent. interest, were sold at a 
discount on the stock market, at the rates and on the dates as tollows, 


to wit, namely, on: 


Feb. 3, 1865. at 65 cents on the dollar. 
3 : 
‘ 4. 1865, at 6545 cents on the dollar. 
; 9 do 

143 * 7, 1865, at 66 cents to the dollar. 
«8, 1865, at 66 and 665 cents to the dollar. 
“« 9, 1865, at GO cents to the dollar. 
« 15, 1865. at 65 cents to the dollar. 


* 16, 1865, at 66 and 662 cents to the dollar. 

«© 18, 1865, at 6607 and 67 cents to the dollar. 

* 20, 1865, at 677, OS, and OX! cents to the dollar. | 
6 25, 1865, at 685 cents to the dollar. 

6 24, 1865, at OSE cents to the dollar. 

« 95, 1865. at 68 cents to the dollar. 

“27, 1865, at O8 cents to the dollar. 


JNO. J. TAUSSIG. 


Subseribed and sworn to before me this 4th day of February, 
1882. 
[SEAL. ] A. P. SELBY, 
Comnussioner U.S. Crreuit Court, B.D. Mo. 


(Endorsed:) ‘To be read under stipulation. Geo, W. Easley, for 
eomplts; D. I. McIntyre, for defendants, exeept the company. 
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And the affidavit of John J. O'Neill so tiled as aforesaid is in 
the words and figures following, to wit: 


Affidavit of J. J. O'Neill. 


In the United States Cireuit Court for the eastern division of the 
western district of the State ot Missouri. 


Rosweitni G. Roiston et al. } 
Us, » In equity. 
Tromas ‘VT. CriItreNDEN, Governor of Missouri. ' 


John J. O'Neill, of lawful age, on his oath says that in the vears 
1875 and 1874 he was a member of the House of Representatives 
of the twenty-seventh General Assembly of the State of Mis- 
144 sour, elected to represent the city and county of St. Louis; 
that he has personal kuowledge of the passage through the 
house of an act of said General Assembly entitled An act to au- 
thorize the issue of new State bonds in renewal of certain other 
bonds heretofore issued to the Tlanmibal and St. Joseph Railroad 
Company, and to maintain and perpetuate the first hen of the State 
to secure the payment thereof,” approved March 21, 18/4; that 
during the pendency of said bill he was introduced to Hon. A. W. 
Lamb, of Hannibal, Mo., the president of the Hannibal and St. 
Joseph Railroad, and was by him solicited and requested to vote for 
and support said bill; that it was represented to him that by the 
passage of said bili that the Tlanmibal and St. Joseph Railroad Com- 
pany would be enabled to and would immediately construct a 
branch of its railroad from TLannibal to St. Louis, Mo., and = that 
after examination affiant, believing that if was to the interest of the 
State that said bill shonld be passed in order to procure the building 
of said braneh railroad, and that the Hen of the State on the road 
would not be released by the passage of said bill, afant voted there- 
for; that it was a matter of general notoriety in the State at that 
time that the Hlannibal and St. Joseph Railroad was using urgent 
efforts to procure the passage of said bill through the legislature, and 
its oflicers and representatives were soliciting the legislature to pass 
sald act. And further deponent saith not. 


JOUN J. OONEILE. 


Subscribed and sworn to before me this 2d day of February, A. 
D. 1882 
[SEAL. ] A. P. SELBY, 
U. S. Commissioner, BE. i. Mo. 


(Endorsed:) To be read under stipulation. Geo. W. Easley, for 
compl’ts; D. [. McIntyre, for defendants. 


145 Said affidavit of Edward C. Breck so tiled as aforesaid is 
in words and figures tollowing, to wit: 
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Affidarst of FE. C. Breck. 


In the Circuit Court U. States, e. div., western district of Mo. 


RoseweE.tt G. Rouston, Heman Down, and 
OrEN Root, gr., trustees, plaintiffs, 
vs, ) In equity. 
Thomas ‘T. Crirrenpen, Governor of the 
State of Missouri, defendant. 


Now at this day comes Edward C. Breck, and on his oath states 
that he resides in the city of St. Louis, His occupation at this time 
is that of cashier of the Commercial Bank of St. Louis. That he 
has been officially connected with the banking business for more 
than twenty vears. That he has used for many years “* The Bank- 
ers’ Magazine.” published by J. Smith Homans, jr.. New York. 
That said Banking Magazine is generally subseribed for & used by 
brokers and bankers, and is generally acceptable and confidently 
relied on as furnishing accurately the information it contains. — Its 
quotations of sales of bonds and stocks in the N. York market are 
generally considered correct by the public, and further saith not. 


EDWARD C. BRECK. 


Sworn to and subscribed before me this first day of February, A. 
D. 1882. 
[SEAL. ] CHAPMAN 8S. CIARLOT. 
Notary Public, city of Sf. Lows. 
(Endorsed:) To be read under stipulation. Geo. W. Easley, for 
ecompl'ts; D. IL. AleIntyre, for defendants. 


Said affidavit of Thomas .J. Cornelius so tiled as aforesaid 
146 is in the words and figures following, to wit: 
Affidavit of T. J. Cornelius, 


In the United States Cireuit Court, eastern division of the western 
district of Missouri. 


RosweELi G. Rotston et al., complainants, ) 


vs. . 
rax ‘ Y | ¥ e \ 
PHomas ‘T. CRITTENDEN, Governor of the / 

State of Missouri, respondent. | 


Thomas J. Cornelius, of lawtul age, on his oath, says that during 
the vears 1875 and 1874 he was a member of the House of Repre- 
sentatives of the twenty-seventh General Assembly of the State of 
Missouri, representing the city and county of St. ‘Louis. That he 
has personal knowledge of the passage through the house of an act 
of said General Assembly entitled «An act to authorize the issue of 
new State bonds in renewal of certain other bonds heretotore issued 
to the Hanmibal and St. Joseph Railroad Company, and to maintain 
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perpetuate the first lien of the State to secure the payment thereof,” 
approved Mareh 21, i874. Phat during the pendency of said bill 
he was introduced to Hon. A. W. Lamb, of Hannibal, Mo., and b. 
I’. Carver, of New York, as the representatives of the Hannibal & 
st. Joseph Railroad, and was by them and other parties assuming to 
represent said railroad solicited to examine into & support said bill. 
That he examined into the legal effeet of said bill, & satisfied nim- 
self that the lien of the statutory mortgage was not released by the 
renewal of said bonds, and voted for said bill. That athant is satis- 
fied that the representatives and officers of said railroad were actively 
engaged during the pendency of said bill in soliciting & working tor 
its passage, and that one of the main arguments used in behalf of 
its passage was that the said railroad would be enabled thereby to 
baild a braneh railroad from St. Louis to Hannibal, Mo. And farther 
afhant saith not. 
THOS. J. CORNELIUS. 


147 Subseribed and sworn to before me this fourth day of Ifeb- 
ruary, 1852. 
[SEAL] A. P. SELBY, 


Conimissioner U’ S. Cireut Court, Rustern Dist. Mo. 


(Endorsed:) To be read under stipulation. Geo. W. Easley, for 
complts; D. IL. McIntyre, for defendants. 


And afterwards, on the 8th day of February, 1882, it being in 
vacation of said court, the following further proceedings were had 
in sald cause, to wit: 


R. G. Rorstron et al., trustees, oq 
157s re, 
T. LP. CRiItreENDEN, Governor, ete. J 


This dav there are received by mail and filed herein the affidavits 
of Moses Fraley, Leonhard Matthews, and Wm. C. Little. 


Said affidavit of Moses Fralev so filed as aforesaid is in the 
words and figures following, to wit: 
Affidavit of Moses Fraley. 
In the United States Cireuit Court for the eastern division of the 
western district of the State of Missouri. 
RoswetLt G. Roistron et al. ) 
Us, - In equity. 
Tromas ‘T. CrirreNDEN, Governor of Missourt. \ 
Moses Fralev, of lawful age, on his oath says he resides in the 


city of St. Louis, Mo., and has been engaged in the banking & bro- 
15 
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kerage business in said city for thirteen vears; that during that time 


he was thoronghly & well acquainted with the prices & values of 
& State bonds, and 1s 


commercial securities & government 
148 = now so acquainted; that he knows & has handled the bonds 

of the State of Missouri issued in aid of the Ifannibal & St. 
Joseph Railroad; that he is well acquainted with the y ‘ralue & market 
prices of said bonds i in June, 1881; that said bonds were considered 
first-class securities, & were eagerly sought by investors ; that the / 

ralue of said bonds depended on the le neth of time they ran a 
maturity; that said bonds on the 20th day of June, 1881, wer 
worth in the New York markets at least the following prices: 

Bonds maturing in 1886, $1.083 on the $1.00. 
bonds maturing in 1887, 1.08) on the 1.00. 
Bonds maturing in 1994, 1.17 on the 1.00, 
Bonds maturing in 1895, 1.185 on the 1.00, 
Bonds maturing in 1896, 1.193 on the 1.00. 
Bonds maturing in 1897, 1.205 on the 1.00. 

That affiant believes that the above figures were a fair market 
value of said bonds at that time in the commercial markets of this 
country, 

Afhant further states that if the State of Missouri, or any other | 
purchaser, had gone into the market to buy in all or the larger part | 
of said bonds issued by the State of Missouri ' aid of the Hannibal eS, 
& St. Joseph Railroad Company at that time, or at any time since, <. 
the prices of said bonds would be greatly aia ‘ed above the prices 
mentioned above, but to what extent affiant is unable to form an 


ODINION, 


Affiant further states that the prices of said bonds as above | 
given have not materially changed since said time up to the present , 


time, and that the figures given as above are about a fair market 
value of said bonds at the present time. And further deponent 
saith not. 


MOSES FRALEY. 


Subseribed and sworn to before me this 4th day of February, : 
1882. 1 
[ SEAL. ] A. P. SELBY, 
Commissioner UO. 8S. Circuit Court, Hustr. Dist. Missouri. 
' { 
149 (Endorsed:) To be read under stipulation. Geo. W. Easley, tis 


for compl’ts; D. Ll. McIntyre, for defendants. 


The afiidavit of Leonard Matthews so tiled as aforesaid is in the 
words and figures following, to wit: 


ROLSTON ET AL. V. CRITTENDEN ET AL. 99 


ANthdaril ot pi. NMistth es, 


In the United States Cireuit Court for the eastern division of the 
western district of the State of Missouri. 


RosEWELL G. Ronston et al. } 
| rs. . In equity. 
Thomas T. Critrenpen, Governor of Missouri. \ 


Leonard Matthews, of lawful age, on his oath says he resides in 
the city of St. Louis, Missouri; that he has been engaged in the 
banking and brokerage business in said city for ten years; that he 
has been thoroughly and well acquainted with the prices and values 
of stocks, bonds, and securities of governments, States, and corpo- 
‘ations for several years past and is now so acquainted; that he 1s 
acquainted with the bonds issued by the State of Missouri in aid of 
the Hannibal and St. Joseph Railroad Company, and Knows what 
their current market value was in the markets of St. Louis, Mo., 


and the city of New York, N. Y., in June, 1881; that the value of 


sald bonds depended on the length of time they had to run before 

maturity; that said bonds were considered a first-class investment, 

and were sought for by investors; that the market value of the said 

bonds on the 20th of June, 1881, was as tollows in New York: 
bonds maturing in 1886, 81.103 on the s1.00. 


bonds maturing in 1887/7, $1.12 on the $1.00, 


Bonds maturing in 1804, 81.17 on the $1.00. 
Bonds maturing in 1895, 31.18 on the $1.00. 

Bonds mataring in 1896, $1.20 on the $1.00. 
150 Bonds maturing in 1897, $1.21 on the $1.00. 

That affant believes the above prices to be the fair market 
value of said bonds at that time in the commercial markets of this 
country. Afliant further states, from his knowledge of commercial 
transactions and the prices and values of commercial securities, that, 
In lis opinion, the whole or the larger part of said bonds could not 
have been purchased by any one at the figures above named, but 
that the purchasing of so large a quantity of bonds at a time or 
Within a tew weeks would have materially advanced the prices there- 
for; that afhant does not believe the whole of said bonds, nora lke 
amount of any other Missouri bonds maturing at same dates, could 
have been bought in by the State of Missouri or any other purchaser 
for less than the following average prices, to wit: 

Bonds maturing in 1886 at $1.15 on the $1.00. 

Bonds maturing in 1X87 at SL.16 on the 31.00. 

Bonds maturing in 1894 at $1.26 on the S1.00. 

Bonds maturing in 1895 at $1.28 on the $1.00. 

Bonds maturing in 1896 at $1.30 on the $1 00. 

Bonds maturing in 1897 at $1.82 on the $1.00. 

Athant further states that he does not know that the whole of said 
bonds could have been purchased by the State or any other purchaser 
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at that time at all. but believes that they could not have been pur- 
chased in for less than the prices last above mentioned. 
Affiant further states. from his knowledge of his business and 
familiarity with the history of Missouri State bonds, and from data 
> Ate ‘knowledged authority among all bankers and brokers in his 
possession, that Missouri State bonds, during the year 1865, ranged 
in prices between fifty-one cents and seventy-nine cents on the dol- 
iar; that the lowest price thereof during the vear, to wit, fifty-one 
cents, Was reached in Mareh, LS6o., and the highest price thereot 
during that year, to wit, seventy-nine cents, was reached in 
151 December, 1865. And further deponent saith not, 


LEONARD MATTILEWS 


Subscribed and sworn to before me this 4th day of February, 
1882. 7 
| SEAL. ] A. P. SELBY, 
Cominissioner U, S. Circuit Court, Eustern District Mo. 


(Endorsed :) To be read under stipulation. Geo. W. Easley, for 
compl’ts; D. H. McIntyre, for defendants. 


And said affidavit of Wm. C. Little so filed as aforesaid is in 
the words and figures following, to wit: 


Affidavit of Win. i Little. 


lu the United States Cireuit Court for the eastern division of the 
western district of the State ot Missouri. 


RosweE.t G. Roiston et al. 
rs in ¢ 


- quit, 
Tuomas T. Crittenden, Governor of Missouri. 


William C, Little, of lawtal : age, on his outh Says he resides in the 
city of St. Louis, Missouri: that he has been engaged in the bankk- 
ing and brokerage business in said city for sixteen years; that he has 
been thoroughly ‘and well acquainted With the prices eee Values of 
stocks, bonds, and securities of States, government and corporations 
for several Veal’s pi ist, and 1s now so aucquainte “dd: that he is ne qi alnted 
with the bonds issued by the State of Missouri in aid of the Ianni- 
bal and St. Joseph Railro: ad C OINpPany, and knows about whit their 
eurrent market value was in the markets of St. Louis, Mo., and the 
city of New York, N. Y.,in June, 1881; that the \ alue of wail bonds 

depended on the length of time they had to run before ma- 
152s tunty; that said bonds were considered a first-class invest- 
ment, ‘and were sought for by investors; that the market 
value of said bonds on the 20th of June, 1881, was as follows a” 


New York: 
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Bonds maturing in 1886, $1.11 on the $1.09. 
Be:ds maturing in 1887, 31.12 on the $1.00. 


=~ 


4 


wbonds maturing in 1894, 81.175 on the $1.00. 
Bonds maturing 


rin ISSO, SLES on the 81.00. 
bonds maturing in PS96, 81.20 on the S1.00. 
Bonds maturing In IS97, S1.21 on the 81.00. 


That afflant beheves the above prices to be the fair market value 
of said bonds at that time in the commercial markets of this coun- 
trv, Athant further states, from his knowledge of commercial trans- 
actions and the prices and values of commercial securities, that in 
his opinion that the whole or the larger part of said bonds could not 
have been purchased by any one at the figures above named, but 
that the purchasing of so large a quantity of bonds at a time, or 
Within aw few weeks, would have materially advanced the prices there- 
fore; that afRant does not believe the whole of said bonds, nor any 
other like amount of Missouri bonds maturing at same dates, could 
have been brought in by the State of Missouri or any other pur- 
chaser for less than the following average prices, to wit: 


Bonds maturing in TS86 at $1.16 on the 81.00. 
Bonds maturing in 1887 at SL.A7 on the 31.00. 
bonds mataring in 1804 at 81.275 on the S1.00, 
Bonds maturing in 1895 at SL.29 on the SL.00., 
2 in S86 at 31.52 on the s1.00, 
bonds maturing in [S97 at 81.55 on the s1.00. 


4 


Bonds matuarin: 


Afliant further states that he does not believe the whole of said 
bonds could have been purchased in at that time for less than these 
prices, if at all; and further deponent saith not. 


WM. C. LITTLE. 
Subseribed and sworn to before me this 4th day of February, A. 
e e ? 
D. 1882. 
53 [SEAL.] A. P. SELBY, 
COMIMISSIONEP U’. S. Cirveut ( ‘ourt, Eustr. Dist. AL. 


(Endorsed:) To be read under stipulation. Geo. W. Easley, for 
comp'ts; D. IL. Meclutyre, for defendants. 

And afterwards, on the 6th day of March, 1885, at an adjourned 
session of the regular stated November Term, 1882, of said Circuit 
Court, the following further proceedings were had, to wit: 

Rt. G. Ronston et al., trustees, ete., } 
rs, . No. 1578. 
TT. Crrrrenpen, Governor, ete. 

This day come the parties by their solicitors, the complainants by 
Geo. W. Easley, esq., and the respondent by D. TL. McIntyre, esq. 
Thereupon the complainants file motion for leave to tile amended 
supplemental bill: on consideration whereof it is ordered that said 
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motion be sustained, and that complainants have leave to file 
amended supplemental bill within twenty days from this date. 

And said motion so filed as aforesaid is in the words and figures 
following, to wit: 


Motion. 


In the Cireuit Court of the United States for the eastern division 
ot the western district ot Missourt. 


RosweELL G. Roiston et al., complainants, 
against In eqnity, 
Tuomas T. CritTenpEN, Governor, respondent. 


Now at this day comes the said complainants and moves the court 
for leave to file an amended supplemental bill in the above-stated 
cause within twenty days from this date, for the reasons and 
154 causes set out in the annexed affidavit. 
GEO. W. EASLEY, 


Solicitor jor Complainants. 


WESTERN District oF Missourt, ss: 

George W. Easley, being first duly sworn, upon his oath states : 
That the above motion for leave for time to file an amended supple- 
mental bill is made by the direction of Ion. John IF. Dillon and 
Elihu Root, esq., who are counsel for complainants in the above 
canse, 

That the time is asked for the reason that certain negotiations are 
now pending between the parties to said action in which thev are 
endeavoring to adjust their equities as between themselves, as sug- 
gested by the court in passing upon a former motion for a temporary 
injunction in this case, and it is only in the event of their failure to 
so adjust said equities that it is desired to file said bill. 

That it is important that the complainants have leave to file said 
bill and to file the same in ease the efforts now being made to effeet 
an adjustment shall prove fruitless, because there is a large sum of 
money, to wit, the sam of three millions of dollars, in controversy, and 
that one party or the other is sustaining a loss in interest upon the 
same of about the sum of five hundred dollars per diem, and that 
suid negotiations will either be concluded or broken off within the 
next twenty days, and in the event that this leave is not granted to 
the complainants they would be compelled to wait until the next 
rule day in April before they could ask this leave, whereas if it be 
granted now, and it becomes necessary to file said amended supple- 
inental bill, they can do so if this leave be granted before the next 
rule day. | 

Affiant further states that on the 28th day of February, 
155 1882, he notified Ifon. D. IL. Melntyre, solicitor tor respoud- 
ent, of the purpose of making this application for leave to 

file an amended supplemental bill, 


GEO. W. EASLEY. 
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Sworn to and subscribed before me this 6th day of Mareh, A. D 
1S? 
Hl. C. GEISBERG, 


Clerk. 
156 | blank page. ] 
157 And afterwards, at a regular stated term of the Circuit 


Court of the United States in and for the western district of 
Missouri, eastern division, begun and held on the third Monday of 
November, A. D. 1881, at Jefferson City, in said division, the fol- 
lowing further proceedings were had in this cause on the 20th day of 
March, 1882, to wit: | 


ROSWELL G. Rouston et al., trustees, ) 
ws, > No. 1578. 
Thomas 'T. Crittenden, Governor, ete., et al. \ 


This day there is received by mail and filed herein an amended 
and supplemental bill of complaint. Thereupon comes D. Hl. McIn- 
tyre, solicitor for defendants, upon whose motion leave is granted 
defendants to plead to said bill within fifteen days. 


And said amended and supplemental bill of complaint is in words 
and hgnures following, to wit: 


Amended suppl mental hill of complaint, 


In the Cireuit Court of the United States for the western district of 
Nlissourt. 


Roswett G. Rotstox, Heman Dowpb, and Oren Root, or., ° 
trustees, complainants, , 
158 Us, 
Tuomas T. CritrENpEN, Governor; Putt E. Ciarp- 
PELL, treasurer; JouNn WALKER, auditor, and 
Tuomas 'T. Crirrenven, Joun Waker, and D. 
H. McIntyre, fund. commissioners of the State 
of Missouri, and The HANNIBAL AND Sr. Jo- 
SEPH RAILROAD COMPANY, respondeuts. 


TV the Honorable Julies of the Cvrent (lourl of the United States for 
the westerrv district of Missouri : 


Rosewell G. Rolston, Heman Dowd, and Oren Root, jr., trus- 
tees, all of whom are residents and citizens of the State of New 
York, bring this their amended and supplemental bill of complaint 
against Thomas T. Crittenden, Governor; Phil HK. Chappell, treas- 
urer; John Waller, auditor, and Thos. T. Crittenden, John Walker, 
and D. H. MelIntyre, fund commissioners of the State of Missouri, 


and the Hannibal and St. Joseph Railroad Company, defendants, 
all of whom are residents and eitizens of the State of Missouri. 


And thereupon your orators complain and say : 
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That vour orators are trustees duly constituted under and 

159 in aecordance with the provision of a certain act of the Gen- 

eral Assembly of the State of Missouri, entitled An act to 

provide for reducing the indebtedness of this State,” approved Feb- 

ruary 20th, 1865, and hereinafter more particularly recited and re- 
ferred to, and bring this suit as such trustees. 

That the defendant. Thomas T. Crittenden above named, is, and 
ever since the first day of January, 1880, has been the Governor of 
the State of Missouri, holding under a term of office which will not 
expire until the Ist day of January, [SS84. 

That the defendant Phil. E. Chappell is,and ever since the Ist day 
of January, 1881. has been the treasurer of the State of Missouri. 

That the defendant John Walker is, and ever since the Ist day of 
January, 1881, has been the auditor of the State of Missouri. 

That the defendants Thomas T. Crittenden, John Walker, and 
D. H. MeIntyre, who is the attorney-general of the State of Mis- 
sourl, are, and ever since the Ist day of January, 1851, have been 
the fund commissioners of the State of Missouri. 

That the Hannibal and St. Joseph Railroad Company is, and at all 
times hereinafter mentioned was, a corporation duly organized and 

existing as such, under and by virtue of an act of the General 
160 Assembly of the State of Missouri, entitled An act to Incor- 

porate the Hannibal and St. Joseph Railroad Company,” ap- 
proved February 16, 1847, and divers acts amendatory thereof and 
supplemental thereto. 

That said railroad company owns and operates a railroad in the 
State of Missouri, extending from Uannibal, on the Mississippi River, 
to St. Joseph, on the Missouri River. 

That by an act of the General Assembly of the State of Missouri, 
entitled «An act to expedite the construction of the Pacitie Railroad 
and of the Hannibal and St. Joseph Railroad,” it was provided that 
there might be issued and delivered to the said “Hannibal and St. 
Joseph Railroad Company, as a loan of the public eredit, special 
bonds of the State of Missouri to an amount not exceeding one and 
a half millions of dollars, to be denominated as the Hannibal and 
St. Joseph Railroad State bonds, to bear interest at the rate of six 
per cent, per annum, payable semi-annually, on the tirst days of 
January and July, in the city of New York, and to be redeemable 
at the pleasure of the Legislature at any time after the expiration of 

twenty years from the date of the respective issues thereof, 
161 That the said act further provided that the railroad eom- 

pany's acceptance of the said bonds should be “a mortgage 
of the road of the company and every part and section thereof, and 
its appurtenances, to the people of said State, for securing the piay- 
ment of the principal and interest of the sums of money for which 
such bonds” were issued and accepted; that the said company 
should make provision for punctual redemption of the said bonds, 
and for the punctual payment of the interest which should accrue 
thereon, in such manner as to exonerate the treasury of the State 
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sata pan eee should make detauit in 
or principal of said bonds, or any part thereof, it s 
for the Governor to sell their road and its appurtenances by auetion 
to the highest bidder, tirst giving at least six months’ notice of the 
time and place of such sale by advertisement to be published once 
in each week in the paper im whieh shall be publis: ws the laws at 
Jefferson City and in two public newspapers printed in the city of 
Lonis, or to buy in the same at sach sale or the use ean benefit 
of the State, subject to such disposition in respect to such road 

162 or its proceeds as the Legislature may thereafter direct.” 
That under and pursuant to the provisions of said act there 
were Iss ed, accepted, and sold at different times between the 28th 
dav of December, 1853, and the 4th dav of September, 1856, both 
Inclusive, bonds of the State otf Missour: to the amount of fifteen 
hundred thousand dollars, bearing interest at the rate of six per 
eent. per annum, as provided in the said act, and pavable twenty 
vears from the date of issue. Your orators further show, upon in- 
formation and belief. that the eredit of the State of Missouri was 
rot, during the tline aforesaid, sufiel lently vood to inake it possible 
to cell the said bonds at any price not less than par, as was In the 
sud act of February 22d, 1851, provided and required, and that 
only one hundred and fifty thousand dollars of said bonds were in 
any manner sold or disposed of until atter the 10th day of February, 
[855, upon which day an act was passed by the said General As- 
sembly entitled “An aet for the benefit of the Pacifie and other rail- 
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panies to which the same were Issued in such manner, 
1G ancl place as to such companies nnueht seen most expe dient, 

and at their real market value. That after the passage of 
said Jast-mentioned act the remaining thirteen hundred and fifty 
thousand dollars of the said bonds were sold by the said Hannibal 
and St. Joseph Railroad Company at a large discount from the par 
value thereot. 

That by an act of the General Assembly of the State of Missouri, 
which became a law Dec. 10th. 1855, entitled “An act to secure the 
completion of certain railroads in this State.” there was authorized 
a further loan of the eredit of the State of Missouri in her bonds 
to the extent of a further sum of fifteen hundred thonsand dollars, 
such bonds, however, to be thirtv-vear bonds, at a rate of interest not 
higher than seven per cent., payable semi-annually; and the said act 
provided as follows, that is to sav: “The loan of the State’s credit 
under this act shall be, and it is he reby declared to be, npon the condi- 
tion of a first lien or morgtage as contained and reserved in the act of 
February 22d, 1851, hereinbefore recited, and the same shall in all 

respects be held to be an extension of the loan of said credit 
164 under the same mortgage provisions, securing the State in 
this asin the former loan, upon the same equal and nurestricted 

14 
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basis as to each and every bond of the State so issued under siad act 
or either cf them.” 

Said act further provides as follows, that 1s to say: 

“$5. In addition to the provisions already made by law for the ] 
ment by said companies of the interest and principal of the bonds 
the State hereafter to be issued under this or any former law, ne 
the benefit of the railroad companies in this act Pca ee 
shall be paid by the companies, — to the treasurer of this 
State, one and a quarter per cent. in each year on each vd vear 
bond and two and a half per cent. in e: ach vear on each twenty-vear 
bond so sold or hypothecated, the tirst vear’s payment to be mi ade with- 
In sixty days after the sale or hvpothec ation of such bond, and such 
other annual payment on the Ist day of January in each year there- 
after; which percentage shall be invested at not than less than ¢ per 

cent. interest, in such securities as are provided for in this act ; 
165 and also, from the net profits arising from said roads atter 

the same shall be completed and in operation respectively, ray 
sum equal to not less than ten percent. per annum upon the net earn- 
ings of said roads, which said sums so paid to the treasurer of the State 
shall constitute a sinking fund for the purpose of paying the bonds 
f the State so issued and to be issued as aforesaid, at maturity, to 
sald companies respectively.” 

The said act further provides as follows, that is to say: 

“818. That after the Hannibal & St. Joseph Railroad shall be 
completed, equipped, and in operation, said road shall be required 
to pay Into. the treasury of the State the surplas proceeds of all land 
sales s, Or such other sect urities as may be provided by the COMMpAany, 


in a de ed ot trust or otherwise. in ra De Lee To be wdoyp ‘ted | DY sald COMA" 


pany, to raise funds to complete the road, to be applied by the treas- 
urer to the retiring of the bonds of the St: ite, issued and loaned to 
said company under this or former acts.” | 

That under and pursnant to the provisions of the said act of De- 
cember 10th, 1855, there were issued, accepted, and sold between the 
10th day of November, 1856, and the 28th day of Febru: ary 1857, 

both 3 inclusive, bonds of the said St: ite, bearing Interest at the 
156 — rate ofsix per cent. per annum, and payable thirty years after 

their dates of issue, to the amount of titteen hundred thousand 
dollars. 

And your orators further show, upon information and belief, that 
all of the said two issues of bonds aforesaid, amounting in the : ugeore- 
gate to the sum of three millions of dollars at par, were sold at thei i 
real market value, and the said Hannibal & St. Joseph Railroad 
C ompany received therefor the sum of $2,447,718.50 and no more, 
being a discount from the face value of the said bonds of 85: 52.981.50. 

That shortly after the passage of the act of December 10th, 1855, 
aforesaid, the Ilannibal & St. Joseph Railroad Company paid into 
the treasury of the State by Way ot perce nits We, under the provisions 
of the 5th section ot the said act above ree ited, the sum ot nine teen 


hundred dollars, which is still held by the treasurer of the said State, 
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and that no farther or other sums were ever paid in accordance with 
the d/e provisions of the said 5th section. | 

That the sum of two anda half per cent. on each twenty-vear 
bond and one and a quarter per cent. on each thirty-vear bond, required 
to be paid by the said dth section, to and including January Ist, 1882, 

amounts to the sum of S1,518,265; that the sum of ten 
l67 oper cent. per annum upon the net earnings of the [Lannibal & 

St. Joseph Railroad Company, provided to be paid in said 5th 
section down to and including the vear 1881, amounts to the sum of 
ST.588,010, amounting in the aggregate to the sum of $2,906,275. 

That by an act approved March 2&8, 1861, entitled “An act direct- 
ing the colleetion of certain mon/es due the State,’ the General 
Assembly of the State of Missouri required the commissioners of the 
State interest fund to eause suits to be commeneed against the said 
railroad company, for all sums of money due & oweing by satd 
company to the State, under the said 5th section of the act of De- 
cember 10th, 1855; that no suits were ever commenced pursuant to 
the last mentioned act, 

That prior to the vear 1861 the State of Missouri had, in addition 
to the aid given as aforesaid to the Hannibal & St. Joseph Railroad 
Company, loaned its eredit by the issue of bonds to the companies 
and in the amounts hereinafter specified, that is to say: to the Pacific 
Railroad Company, seven millions of dollars; to the Southwest 
Branch of the Pacitie Railroad Company, four million five hundred 

thousand dollars; to the St. Louis and [ron Mountain Rail- 
168) road Company, three million five hundred and one thousand 

dollars; to the North Missouri Railroad Company, four 
mnillion three hundred & fifty thousand dollars; to the Cairo & Fual- 
ton Railroad Company, six hundred & tifty thousand dollars, and to 
the Platte County Railroad Company, seven bundred thousand dol- 
lars; amounting in the aggregate to twenty million seven hundred 
and one thousand dollars. 

That at the close of the war of the rebellion, in the early part of 
the vear 1865, all of the above railroad companies, except the Han- 
nibal & St. Joseph Railroad Company, had made default in’ provid- 
Ing means for the payment of the interest upon the State aid bonds 
issued to them, and were largely indebted to the State for the inter- 
est paid by the State upon such bonds. The Hannibal & St. Joseph 
Railroad Company alone had always comphed with the re- 
quirements of the law, by providing tor the interest upon the bonds 
issued to it as aforesaid. None of the said railroad companies, in- 
cluding the Hanmibal & St. Joseph Railroad Company, had com- 
pled with the sinking-fund provisions of the oth section of the act 

of December LOth, 1855, aforesaid, or with any of the provis- 
169 ions of law regarding the creation and maintenance of a 
sinking fund. No payments had been made of the surplus 
proceeds of lands ander the t8th section of the act of December 
10th, 1855. The lands referred to in the said ITSth section and the 
entire railroad & franchises of the said [Hannibal & St. Joseph Rail- 
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road Company were heavily burthened with mortgages, und the sid 
company was in default in the payment of interest to the holders of 
the bonds secured by the said mortgages. [It was mantfestly inpossi- 
ble for the Hannibal & St. Joseph Railroad Company, Or any of the 
railroad compunles ot the State. then tO comply With the sinking 
fund provisions of the 5th section of the act of December LOth, i855. 
Thereapon, and for the purpose of affording a practicable method ot 
providing for the payment of the principal and Interest of the State 
aid bonds, issued to the Hannibal & St. Joseph Railroad Company 
tS aforesiuld, the General Assembly ot the State ot \lissouri, by rane 
act approved February 20th, 1865, entitled *An act to provide for 
reducing the indebtedness of this State,” provided that the Tlannibal 
anal St. Joseph Railroad Company might itself issne three millions 
of dollars of bonds of said company, secured by a mortgage 
170 ~—s to three trustees of its road and franchises, and further pro- 
vided as tollows, that 1s to Say: 

“«§ 2, Whenever the trustees provided for in the first section of 
this act shall pay into the treasury of the State a sum of money equal 
In amount to all indebtedness due or oweing by said company to the 
State, and all liabilities ineurred by the State by reason of having is- 
sued her bonds and loaned thesame to said company as a loan of the 
credit of the State, together with all interest that is and may at the 
time when sach payment shall be made have accrued and remained 
unpaid by said company, and such facts shall have been certified to 
the Governor of the State by the treasurer, who is hereby directed 
to make such certificate, then the Governor of the State is hereby 
authorized and required to make over, assign and convey to the trus- 
tees aforesaid all the first liens and mortgages now held by the State 
under the provisions of ” the atoresaid wets of February 22d. Sol, 
and December 10th, 1855. | 

The said act of February 20th, 1865, further declared that the trae 


+ 


tent en meaning thereof Wiis TO place the persons ania parties 
who might hold the bonds of the road, authorized to be issued thereby, 
through the trustees therein provided, in the same legal Ho. 

171 sition which the people of the State of Missouri then held, 
with full power to act in the premises as the said State by its 
Governor might have done, and that in the case of default Upon the 
principal or interest of the bonds ot the said railroad company, 1s- 
sued under the said act, it should be the duty of such trustees to ad- 
vertise una se]] the road of sald COMM Pany anid its appurtenances WW 
the manner provided for the sale of the same bv the Governor of 
the State in the acts aforesaid, and that all needed wuthoritv so to do 
should be maintained and all needed deerees should be issued by 
and tn any court of competent jurisdiction in the said State. 7 
That by an act approved Mareh 4, 1868. entitled “An act to amend 
the 5th section of an act entitled «An act to secure the EE CE 
of certain railroads in this State.” passed December LOth, Isu5. the 
General Assembly of the State of Missouri expressly suspended the 
obligations Imposed in the sud Sth section of ‘the ac -, asain 
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10th, 1855, so long as the companies therein referred to should con- 
tinue to pray the interest and principal of said State bonds as the 
same should become due, and further provided as follows, that is. to 
say: * But upon any failure to promptly pay such indebtedness or 

any part thereof as aforesaid at any time hereafter, this 


1(2 Suspension shall abate and forever cenuse as to any, each and 
all such Companies or roads so failing, and all and singular 


the sums and amounts as specified in the said section, suspended as 
aforesald.shall thereupon at once become due and payable as in said 
section specified.” 

That atterwards, and in the year 1874, the first million and a half 
of dollars of bonds issued by the State as aforesaid, being those 
issued under the act of February 22d, 1851, being about to mature, 
the General Assembly of the State of Missouri, by an act approved 
March 21st, 874, provided that Whenever any owner of any of the 
bonds issued under the act of February 22d, L851, and Deeember 
10th, 1855, aforesaid, payable by the State on or before January Ist, 


’ 


IS77, shouid present the same to the treasurer of the State and sat- 
isfy the said treasurer of his ownership, and that such bonds had not 
been paid by the State orthe said railroad company, or taken up and 
placed in the hands of the trustees provided for in the aet of Feb- 
ruary 20th, 1865, such bonds should be renewed fora further term 
of twenty vears and renewal bonds issued in exchange therefor ap 

a 
i 


to the amount of one million andi half of dollars. ne suid aet of 


March 2d, 1874, provided further, ** that the statutory mort- 
173 gage of the State upon the said railroad should) remain un- 


lnipaired and of fall force to secure the payment of the new 
bonds,” and further declared as follows: * [It being the object and 
Intent of this act only to extend the time of pavinent of existing obli- 
ewations and to give the holders thereof new evidence of the existing 
Indebtedness, and not im any manner to release, invalidate, IMmpair 
bhigation now 
be 


or affect anv lien, mortgage, preference, privilege or ¢ 
held bv the State or by thie people of the State on l ‘ 

erty or appurtenances of said TLannibal & St. Joseph Railroad Com- 
pany for securing the payment of the principal and interest on the 
sums of money for wlich such original bonds were issued and ae- 
cepted, and for the renewals of which the bonds named in this act 
are authorized to be issned.” 

And the said act further provided as follows, that is to say: © That 
the bonds authorized to be issued by this act shall be denominated 
the TTanmiibal and St. Joseph Railroad Company State renewal 
bonds, and for the punctual redemption of these bonds and the pay- 

ment of aecraucing Interest thereon the Tlannibal & St. Joseph 
ive: Railroad Company shi (// i} the PPrOVISION shi th Stile papier as 

OIE pe aire hi hav Li CINE of thi oli honds hi ri aT, proposed lo he 
renewed,” 

The said act further provided for the tiling of a formal acceptance 
thereof by the said railroad company, and that ‘such acceptance, 
when filed, shall be evidence of the intention of the company and of 
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PCA in) full force nid etfect.”’ 

That having in view all of the then existing laws of the State of 
Missouri regarding the said St ne aid bonds, and the obligations of 
the Hannibal and St. JOSC] ih Railroad Con Many in relation thereto, 
and having also in view all the limitations upon such obligations sala 
1] the elt eri itive met! hods ot prov iding for the Savuie afforded to the 
said railroad company by the said then existing laws, and having 
particularly in view and being gag eo by the provis- 
ions of the act of Febraary 20th, 1865, aforesaid, whereby the siaid 
railroad company was senda at anv time to acquit itself of its 
obligation to the State irrespective of the time of maturity of the 

bonds issned by the State, the said TLfannibal & St. Joseph 
175) — Railroad Company duly and formally accepted and consented 

to the said act of March 21st, 1874, and tiled its written ac- 
eeptance thereof aud consented and agreed on the terms and condi- 
tions aforesaid to the renewal and extension of the indebtedness of 
the State as therein provided. That pursnant to the said act and 
consent there were surrendered to the State bonds issued by the 
State under the act of February 22, 1851, aforesaid, to the aggre- 
gate amount of principal of 51,499,000, and new bonds of the State 
having twenty vears to ran were issued in exchange therefor at or 
about the following dates and in the following amounts, that 1s to 
say: On the Ist day of July, 1874, 3500,000; on the Ist day of July, 
1875, 8203.000; on the Ist day of Junuary, IS76. SL65.000; on the 
Ist day of July, 1876, S614,000, and on the Ist day of July, 1877, 
$17,000, amounting in the aggregate to the said sam of S1499,000. 
That there was annexed to each of the bonds issued as atoresaid under 
the act ot December 10th. ISO). at COPY of the aforesaid ucts of Kebru- 
ary 22,1851, February 10th, 1855, aud December 10th, 1855, and that 
there Was printed upon each of the renewal bonds issued under the act 

of March 21st, 1874, asa part of the indorsement thereof, a copy 
176 of the said act, and that these are annexed to the colmplain- 

ant’s original nil herein, marked Exhibit A, copies of all of the 
sald acts, as well as of the aforesaid acts of February 20th, 1865, and 
of March 4th, 1868, which you orators pray may be read as a part of 
this amended and supplemental bill. ; 

Your orators further show, upon information and belief, that after 
the enactment of the said act of February POth. L865. and pon the 
faith of the s sid act, aud Induce fi the Te ‘by, among other things, wae ny 
persons and corporations loaned money to the said railroad company 
in large sums, secured by a lien or tieas subsequent to the st: ututory 
lien aforesaid, and out of the monies so loane d,and out of the earn- 
ings of their road, the said railroad COMPANY lard out anc expended 
large sums amo Inting to several millions of dollars inthe re pairing, 


rebuili ling and re-equipment of the said railroad, in the building of’ 


new and additional side tracks, station-houses and depots, and in the 
parchase or acquisition of additional property therefor, and in the 
purchase and acquisition of a branch line from Palmyra to West 


, ’ 
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(Juimey, in the State of Missonri, and a certain other braneh 
Lid lie from Cameron to Kansas Citv. in said State. and in the 

extension of the line of the said railroad trom St. -loseph to 
Winthrop. on the Missouri River in said State. 

Your orators fret! 

aforesaid, issued ander the act of December 10th, 1855, will mature 
in the vear TS86,and the other million of the said bonds issued under 
the said act will mature in the vear 1887, and that in the meantime 
other funded and mortgage obligations of the said TLannibal & St. 
Joseph Hailrocd Company, constituting Inferior liens on its property 
and tranehises, are to mature; that having in view the approaching 
Inaturityv of the said obligations and no provision having been made 
therefor by way of a sinking fund, it became necessary for the said 


+ | ‘ ye ;° } ‘ ‘ , 
rr show that Sood.000 of the State aid bonds 


_ 


railroad COMM ANY tO nike PrOVISION for meeting the siid several 
Obheations ly the creation of new charges pon its property and 
{ranehises which should at once supersede the existing obligations 
anid provide the means for satisfving the same; that to the end atore- 
sald, and as a part of a general plan of refunding the funded and 


norte Q debt ot thie seid Llannibial X ~ ; Joseph Railroad Company, 


or 
— 


and of providing not only for the payment of the infertor 
17s Obligations about to become due, but of providing tor the puVv- 


ment of the State aid bonds, maturing in the years 1886 and 
L887, Which it was apparent could not be otherwise provided tor, the 
sic Tlannibeal X St. Joseph Reulroad Company did. Ol the BOth day 
of April, IS8s81, execute and issue its bonds to the amount of $3,000,- 
OOO, signed by the president ancl countersigned by the secretary af 
the COT HP ny In sums of S1L000 each, with coupons attached, bearing 
Interest pavable semi-annually at the rate of 6 per cent.’per annum 
and having ten years to ran, and delivered the same to your orators 
as trustees pou the trusts and for the purposes provided in the afore- 
suid act of February 20th. 1865, and upon the said 50th day of Apri, 
IsS1, the said Hannibal & St. Joseph Railroad Company did by a 
mortgage or deed of trust, by and with appropriate forms of expres- 


—_~*\ = 


sion, convey, under and pursuant to said last mentioned aet, to your 
orators as such trustees us aforesaid, the road of said company with 
all its franchises, rolling stock and appurtenances, subject, however, 
to all the lens and liabilities existing in favor of the State by virtue 
of anv law of the State at the time of the issue and delivery of said 

~ bonds. That a copy of the said mortgage Is annexed as a 
179) part of vour orator’s original bill, marked “ Jexlnbit 6b,” and 

rade part hereof, : 

That your orators thereupon negotiated and sold the said bonds, 
secured as aforesaid, and received the funds arising and realized 
therefrom; that with the funds so received upon the sale of the said 
bonds, together with the sum of 890,000, the amount of Interest from 
the Ist day of January, 1881, to the Ist day of July, 1881, upon the 


85,000,000 loan of the eredit ot the State of Missouri ntoresaid. which 


suid S00,000 were furnished and provided to your orators bv the said 


Liamnibal and St. Joseph Railroad Company, your orators, as such 
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trustees as aforesaid, did on the 20th dav of June, P&ST, pay into the 
treasury of the State of Missouri the sum of $5,090,000, which was 
indebtedness due Or OWNS 


asum of money equal in amount to all 
by said company to the State, and al! Habilities incurred by the State 
by reason of having issued her bonds aud loaned the same to sail 


COIN pany as a loan of the credit of the State, together with all interest | 


that had at the time when sueh pavinent was made accrue d, 
18Q so and then ren: es unpaid by s:id COMPANY | “ upon the 

said 20th day of June, 1881, the said defendant Chappe ‘Il, as 
treasurer of the State of Missouri, did receive the bere sum. of 
$3,090,000, and did execute and deliver to your orators, under his 
seal of oflice, a recei ipt for the said sam in the words and figures fol- 
lowing, that is to say: 


«TREASURER’S OFFICE, STATE OF Missourt, 
‘Crry oF JEFFERSON, June 20th, 1881. 
«Reeeived of R. G. Rolston, Heman Dowd, and Oren Root, jr., 
trustees Hannibal & St. Joseph Railroad ee aig three million and 
ninety thousand dollars ,°° on account of the statutory mortgage 
now held by the State of Missouri against said railroad. 
“Tn testimony whereof [ have hereunto set my hand and athixed 
mv seul of office the day and year above. 
© $3,090,000. (Signed) PHIL. E. CHAPPELL, 
‘Treasurer.’ 
[The State treasurer’s seal of office.) 


And did furt 
} 


of February 2 


her, in accordance with the provisions of the sid act 
th, 1865, certify to the fact of such payment by vour 


orators to the defendant. the Governor of the State of 


181 = Missouri, the said certificate being in the words and _ figures 
following: 


“To THomas T. CRITTENDEN, 
‘Governor of Missourt: 

“T, Phil. E. Chappel, treasurer of the State of Missouri, do hereby 
eertify that hk. G. Rolston, Heman Dowd, and Oren Root, jr, trus- 
tees, have paid into the treasury of the State of Missouri three mill- 
ions and ninety thousand dollars, ($3,090,000,) ander the act entitled 
‘An act to provide for reducing the indebt edness of the State.’ ap- 
proved February 20th, 1865, on aceount of the sti itutory mortgage 
the State holds against the Hannibal & St. Joseph Railro ad C ompany, 

«Given under ny land this 20th day of June, 1881, 

“ (Signed) PHIL. E. CHAPPED, 
“State Treasurer.” 


That the said State of Missouri has, ever since the said 20th day 
of June, 1881, continued to use and enjoy the said sum of $3,090,000, 
and has never offered to return and Wholly refuses to return the 

same or any part thereof, and is estopped from denying any of the 
facts stated in said certificate, or that the said payment has satistied 


ne tee emt 
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and discharged the existing obligation of said railroad com- 
182s pany to the State; that on the Ist dav of July, 1881, the said 

State paid the interest which accrued on that dav upon the 
$3,000,000 of bonds issued by it as aforesaid under the acts of 1851, 
1855, and 1874, and on the lat d ay of September, 1881, the Hannibal 
& St. Joseph Railroad pep paid the interest which acerued 
upon that day on the bonds of the said railroad company issued and 
delivered to and sold by your orators as aforesaid under the act of 
February 20th, 1865. 

Your orators further sbow that the said payment of $3,096,000 
was made by them after and pursuant to numerous communications 
and conferences between the said Tlannibal & St. Joseph Railroad 
Company and the defendants, as officers of the State of Missouri: 
that the said payment was received and certified to by the said treas- 
arer of the State of Missouri pursuant to instructions given to him 
by the said fund commissioners of the said State, who are the Gov- 
ernor, auditor, and attorney-general of said State, and who are 
defendants herein, and after provision made by the General Assem- 
bly of the said State by the act of March 26, 1SS81, tor the applica- 
tion of the pra SO pad, by legislation “enacted by the suid Gen- 

eral Assembly pane toa special messuge of the Governor 
183 it forming the m of the intention of the said railroad company 

to comply with th ie provisions of the said act of February 
20th, 1865; that a copy of the afore sald message of the Governor 
to.the General Assembly, and of the act passed pursuant thereto, 
and of a letter from said railroad company to rite suid State fund 
commissioners, and of the instructions of the tund eommissioners 
to the treasurer are annexed to your orators’ original bill, marked 
‘Exhibit CC,’ and your orators pray that they may be read as a part 
yf this amended and supplemental bill, 

And your orators show that the said act of March 26, 1881, was 
passed in anticipation of the very pavinent which your orators sub- 
seque ‘tly made on June 20th, 1881, under and pursuant to the act 
of February 20, 1865, and for the express purpose of providing * for 
its } prompt an d profitable disposal” in the manner therein prescribed, 
V1Z., by  rinimnediati Ii calling in for paviment a like cunscee of the 
option bonds of the State, known as five-twenty bonds,” And your 
orators show that said payment by them on June 20th, 1881, was 
made and reeeived in view of said act of Mareh 26, L331, a that 

the said act is a legislative recognition of the act of February 
}s4 20, 1865, and that your orators have an eqanty that the pro- 

visions of said act of March 26, 1881, shall not be disregarded 
to their predjudice; and that if disregarded, thev are e ‘ntitled to the 
sune right as if it had been observed, as it was ag Pa Nated by 
both parties that it would be when said payment of June 20, 1881, 
Was nade by your orators. 

Your orators further show that there is not and was not tpon the 
said 20th dav of June, 1881, any indebtedness whatsoever due and 
owing by the said Hannibal & St. Joseph Railroad Company to the 

1» 
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State of Missouri, or Hinbilitv incurred by the State for said company 
other than such indebtedness or liability as then existed by reason 
of the issue of said $3.000,000 of bonds and the interest then ac- 
cerned and unpaid thereon, and that all interest upon the said bonds 
from the issue thereof up to and including the interest Which niii- 
tured upon the Ist day of January, 1831, had been provided lor by 
the Hannibal & St. Joseph Railroad Company, and the same had 
been paid ont of the funds provided by the said company without 
the advance of any money from the treasury of the State of Missouri 
for that purpose. 
And your orators further show that by virtue of the pay- 
185 ment of. $3,090,000 so as aforesaid made by them into the 
treasury of the State of Missouri on the 20th day of June, 
1881, the obligation and indebtedness of the Hannibal & St. Joseph 
Riulroad Company to the State of Missouri by reason of the loan of 
the credit of the said State to said railroad company in the issue of 
the $3,000,000 of bonds aforesaid was fully satisfied and discharged, 
and that by such payment full and complete provision Was made in 
accordance with the true intent and meaning of the laws of the 
State of Missouri tor the redemption ef the said bonds and the 
pavment of the interest accrued and to accrue thereon; and 
that your orators, as such trustees us aforesaid, by virtue of such 
payment became entitled to and then did assume and ever 
since have occupied the same legal position Which the people of 
the State of Missouri theretotore hela as OWherSs of il lien Upon the 
raulroad and franchises of the said Hannibal and St. Joseph Railroad 
Company; that vour orators then and thereby became entitled to 
receive in accordance with the provisions of the act of Febraary 
Z0th, 1865, aforesaid, a conveyance Which should by appropriate ex- 
pressions convey to your orators all and singular the rights, 
1S6 titles and interest held by the State and the several aets of 
the Legislature aforesaid in and to said railroad, its rolling 
stock, franchises and appurtenances, to be held by vour orators ‘us 
security for the pavment of the bonds of the sid road awnthorized 
and issued as aforesaid under the provisions of said act of February 
20, 18605. 

Your orators further show that the aforesaid act of Mareh 26th. 
ISS1, went into effect under the provisions of the constitution of the 
State of Missour: on the 26th day of June. USS 1. and. tht Option 
bonds of the State of Missoun, known as five-twenty bonds. which 
were outstanding Qpon the said 26th day oft Mareh, ISS1, to the 
amount of $2,557,000, were, upon the 20th day of Jone, 188i, and 
also upon the 26th day of June, ISSL, and thereatter remained, sub- 
ject to call and payment. 1 

That thereafter and upon the following-named davs the following 
other five-twenty option bonds of the State became subject to eal] 
and payment to the following amounts, that is tosav: On the lst dav 
of July, 1881, $200,000 thereof; on the Ist day of December, 1881, 
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S295 O00 thereot: and that upon the loth dav of Mav, TS8S2, 

7 a7 4] a <l we. ee SSeS 
[S¢ still other of the said bonds will become SUD;EeCT TO Gall, ane 


ean be called in and paid to the amount of $338,000; all of 
Which said bonds were issued) under and pursuant to an act of the 
Legislature of the State of Missouri, approved March 29th, 1875, 
and bore interest at the rate of 6 per cent. per annum. 

That there were on the said 26th day of June, I8SS1, and still are 
outstanding and subjeet to call, and which could then and still can 
be called in and paid, bonds of the State of Missouri, issued) under 
certain acts of the legislature of the said) State, approved February 
Y4th, 7853, and January 26th, 1861, and bearing interest at the rate 
of six percent. per annum to the amount of S157,000. 

That there are other bonds issned under the said last-inentioned 
acts now outstanding and which will become subject to call and pay- 
ment during the vear LSs2 to the numober of $17,000, and still other 
bonds issned under the said last-mentioned acts which are outstand- 
Ing and which will become subject to call and payment during the 
vear 1885, to the amount of S265,000, 

Your orators further show that if the defendant, John Walker, 

anditor, bad transterred the said sum of $3,000,000 paid to 
ISS the detendant Chappell on the 20th day of June, LSS1, as 

aforesaid, to the credit of the State sinking fund, in accord- 
ance With the terms of the aforesaid act of March 26th, ISS1. and 
if the defendants the fund commissioners of the said State had, in 
accordance with the terms of that act, called in for payment a like 
unmount of the option bonds of the State known as five-twenty bonds 
ut the times when from time to time the said bonds became subject 
to be called in for payment, the whole of the said 83,000,000 would 


~have been already upplied to the redemption of the 6 per cent, lli- 


debtedness of the State of Mussourt, 

And vour orators further show that the expectation and under- 
standing upon their part, and as they then believed and still believe 
upon the part of the defendants, before and at the time of the pay- 
ment of the said S3.000.000 to the detendant Chappell, was that the 
same should and would be forthwith transferred to the credit of the 
State sinking fund, and applied in calling in and redeeming the op- 
tion bonds of the State known as five-twentv bonds as they became 
from time to time subject tO call, or such other bonds of the State as 

might sooner become subject to be called and paid; that the 
189 only Clatm made Qpoth VOur OPALOPS DV the defendants, or any 
of them, or by any one upon the part of the State of Mis- 
sourl, to any further or other payinent than the sam of 85,000,000, 
paid as aforesaid, was a clan that vour orators or the ILannibal and 
St. Josepl: Railroad Company should indemnify the State for the loss 
of interest which would arise between the time of the pavereril of 
he said 83,090,000 into the State treasury, and the time or times at 
Which the outstanding 6 per cent, bonds of the State could be ealled 
In and paid. 
That before the suid 20th day of June, ISS1l. an estimate was 
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made by the fund commissioners of the amount of interest which the 
State would lose between the time of receiving payment as proposed 
by the said railroad company and the times when the State could 
apply the money as aforesaid to the redemption of her bonds a 
aforesaid. and the said amount of loss was estimated by the ina 
fund commissioners to be about S1SO,000, and they offered to ac- 
t the sum of $180,000 as a full equivalent therefor. 
That vour orators paid the sum of $3,090,000 to the defendant 
Cures on the 20th day of June, 1881, upon the distinct 
190 ‘epresentation, underst anding, and belief that the only further 
i lim made against them or the Hannibal and St. Joseph 
Railroad C OmMpany in behalf of the State of Missouri was the claim 
measured by the said sum of $180,000, and that the o nly question 
remaining to be determined was the question whether or not such 
further sum of SL&80.000 or thereabouts should or should not be pul. 
Your orators further show that they are ignorant as to whether 
the auditor of the State has tr% uuste ered the money paid by them to 
the treasurer as aforesaid to the credit of the State sinking fand, 
but they are informed and believe and therefore aver that the fund 
commissioners have failed and refuse to apply the said money or any 
part thereof in the payment of the said bata bonds of the State 
known as five-twenty bonds or of any of them, and that the said 
money has been pl: aced and lett upon hs es in bank to the eredit 
of the State of Missouri, drawing interest 2 the rate of less than one 
(1) per cent. per annum, and not otherwise invested, with the exce |) 
tion of $1,000 thereof, which have been applied to the payment 
of the one unexchanged bond issued under the said act of 
191 1851. . 

Your orators further show that the defendant ofHeers of 
the said State now claim and pretend that two thousand one hnn- 
dred and thirty-one (2,151) of the said five-twenty option bonds of 
the State for $1,000 each, issued under the act of Mareh 20th. 1875. 
which were outstanding and subject to wy on the 26th dav of 
June, 1881, were thereafter, on the Ist d: av of July, ISS81, caused to 
eho longer sub} ect to call, and that new ev ts nee of the — I) Sntet 
ness of the State the reupon Was Issued, not pray ible until thirty vears 
after the said Ist day of July, IST; and that the said defendant 
officers claim and pretend to have issued the said evidence of in- 
debtedness changing the time of pavinent Pa ded in the said bonds 
p> ursuant to the }) FOV Islons ot ch) allege d act of the ¢ rene ral Assem- 
bly of the State of Missouri up] roved March 23d, ISS1, entitled 
“An act to consolidate the permanent school fand and the seminary 
fund in certificates of indebte dness of the Nt; ue, Dbearin or SIX per eent, 
interest, and to provide for cance Hing the State bonds aaed certificate 
of indebtedness now held in trust for said fund,” in which said al- 

leged act it was provided that the said act should take effect 

192 on the Ist day of July, 1881. 
| | Your orators further show that at the time of the paynient 
of the $5,000,000 aforesaid on the 20th day of June, 1881, the said 


hy 


ROLSTON ET AL. V. CRITTENDEN ET AL. 117 


alleged act of March 23d, 1881, had not taken effect, and had not 
been publicly printed, and that your orators had no notice, informa- 
tion or knowledge that such an act had ever been passed by the said 
General Assembly, 

Your orators further show that the said General Assembly had no 
power to authorize the issuing of the evidence of indebtedness, 
changing the time of payment as specified in the two thousand one 
hundred and thirty-one (2,151) bonds aforesaid, but was expressly 
prohibited therefrom by the constitution of the said State, which 
went into effect on the 30th day of November, 1875, which pro- 
vides, in the 44th seetion of the 4th article thereof, as follows: 

“The General A ssembly shall have no power tO contract or au- 
thorize the contracting of any debt or habilitv on behalf of the 
State, or to issue bonds or other evidences of indebtedness thereof, 
except in the following cases: 

“PYrst—In the renewal of existing bonds when they cannot be 
paid at maturity out of the sinking fund or other resources. 

“ Second,—On the occurring of an unforeseen emergeney or 

195 casual deficiencyof the revenue, when the temporary lability 

Incurred, upon the recommendation of the Governor first had, 

shall not exceed the sum of two hundred and fifty thousand dollars 

for any one year, to be paid in not more than two years from and 
after its creation. | 

“ Third.—On the oceurring of any unforeseen emergeney or casual 
deficieney of the revenue, When the temporary Hability ineurred or 
to be incurred shall exeeed the sum of two handred and fifty thou- 
sand dollars for any one year, the General Assembly may submit an 
act providing for the loan, or for the contracting of the Hability, and 
containing a provision for levying a tax sufficient to pay the-interest 
and principal when they become due, (the latter in not more than 
thirteen Vears from the date of its creation.) to the qualified voters 
of the State, and when the act so submitted shall bave been ratified 
by a two-thirds majority, at an election held for that purpose, due 
publication having been made of the provisions of the act for at 
least three months before such election, the act thus ratified shall be 
irrepealable until the debt thereby incurred shall be paid, principal 

and interest.” 
Lv Whereas the suid existing two thousand one huidred and 

thirtv-one (2,151) bonds whieh it 1s pretended were retired 
by the said new evidence of indebtedness purporting to be issued 
under the said act of Mareh, 25, 1881, had not reached their matu- 
rity on the Ist day of July, 1881, and they could on that day have 
been paid out of the sinking fand or other resources of the State, to 
wit, out of the $5,000,000 paid to the said State by your orators as 
aforesaid. 

Your orators further show that the sud certificates of indebted- 
ness issued under said act of Mareh 25, 188si,if vahd for any pur- 
pose, are mere contracts of the State with itself, and subject at all 
times to legislative change, and the same are pavable presently or at 
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any time when the Legislature shall direct, and that the issnejof the 
sume Gan in no Wav interfere With, Impair, or defeat the rights and 
equities of your orators In the premises, : | | 

That notwithstanding the receipt and acceptance by the State of 
Missouri of the $3.090.000 for the purpose aforesaid, and the pray- 
ment by the State ot Missouri of the interest npon the said $3,000,000 
of State aid bonds which matured on the Ist day of July, 1881, 

Without any further or other provision on the part of the said 
195 railroad company than the atoresaid payment of 35,000,000, 

the said State made default in the payment of interest upon 
the said $3,000,000 of bonds which matured upon the Ist day ot 
January, 1SS82,and failed and refused to pay the suid interest or any 
part thereot, ° 

And that thereupon the defendant, Thomas T. Crittenden, as Gov- 
ernor of the State of Missouri as aforesaid, claimed and insisted that 
the said railroad company should pay the said interest upon the said 
State aid bonds notwithstanding your orators’ payment of 85,090,- 
OUV0 aforesaid, and without any deduction or allowance for the use 
or the value of the use of the said $3,000,000 by the State of Mis- 
sourl, or tor the interest and income or advantage Which might have 
been acquired thereby, or for the interest and income which was in 
fact received thereupon, 

That, as vour orators are informed and believe, the said defendant, 
Thoias ‘LT. Crittenden, and all the defendant officers of the State of 
Missouri have, ever since the Ist day of Jannary, 1882, claimed and 
insisted, and they still claim: and insist, that the State of Missouri is 
entitled to retain the sum of $3,000,000, paid by vour orators as afore- 

sald, without making any account or credit for the use or the 
Li6 value of the use thereof, or for the interest. income, oradvantage 

thereof, and at the same time to require the defendant, the Han- 
nibal and St. Joseph Railroad Company, to pay the interest upon the 
full amountof thesaid State aid bonds, issuedin aidof the said railroad 
company, as the same matures at the expiration of each six months, 
and in case the said: railroad company shall fail to make such pay- 
ment of interest, that itis then the right and duty of the Governor 
of the State to enforce the len vested in the State by the act of Feb- 
ruary 22d, 1851, as if the said sum of $3,000,000 and the use, in- 
terest, and income thereof had never been received or enjoved by 
the said State. hee 

And your orators further show upon information and belief that 
the said defendant officers of the State of Missouri have. ever since 
the said Ist day of January, 1882, claimed and insisted, and thev 
still clam and insist, that the act of February 20th, 1865, aforesaid. 
under which vour orators claim as aforesaid to be entitled to subro- 
gation and to conveyance of the statutory lien of the State upon the 
sald railroad, was, before the 20th day of June, 1881, repealed, and 

Was then and still is of uo force or effect whatsoever, 
197 And your orators farther show that after the making of the 
claus aforesaid, and upon the 10th day of February, L582. 


i 
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In Open court, and thereaiter again upon the —— dav ot March, 
TRS2, In writing, vour orators formally offered to the State of Mis- 
sourt and its said officers, defendants herein. to receive back the said 
sum Of S5 000,00 paid by them as aforesaid on the 20th of June, 
ISSi, and upon said repayment being made to waive all rights and 
privileges which have accrued to them by virtue of the said payment 
of $5,000,000; and at the same time the said railroad company con- 
sented that such sum be repaid to your orators, and that all the 
nights accruing to the said company by virtue of such payment 
should be waived if such repayment should be made, and at the 
same time the said railroad company offered, and, as vour orators are 
Informed and believe, was and still is ready and willing, in case of. 
such repavinent, to forthwith pay the interest whieh accrued upon 
suid State aid bonds January Ist, 1882, and thenceforth to continue 
to pay the interest on said bonds as it accrues. 

That the detendants, officers of the State, have refused and still re- 
fise to accept the said offer, or to repay the said money, or any part 
thereof, 

That copies of the said last mentioned offer, and the letter 
WS accompanving the same, and the said railroad company’s con- 
sent are annexed hereto, marked D, and Your orators pray thet 

they may be read as part of this bill. 

Your orators further aver and show that thev paid the said 
$35,000,000 to the State as aforesaid under and in pursuance of the act 
of February 20, 1865, as a present payment actually made and im- 
mediately to be applied to the pavinent and discharge of S3,0G0,000 
of the principal due from the railroad company to the State ; that 
sald sum of 83,000,000 was received by the State and its officers, 
defendants herein, as a then actual payment of $3,000,000 of the 
princip/e due from the railroad company to the State, and to be at 
once and immediately applied to the payment of the said prineipal sum 
of S5.000.000 : and vour orators further aver and show that the said 
sum Was not paid to the State or received by the State to be held by 
it as bailees or trustees of vour orators, or as further security to the 
State, or as an indemnity fund to be indefinitely held by the State, 
but only as a present payment of 83,000,000 of the principal of the 

debt of the railroad company to the State, and not otherwise. 
19) And your orators aver and show that the said sum of 

85,000,000 having been thus paid and received, the State, 
both under the said act of 1865 and in equity and good conscience, 
aside from said act, is bound to apply said) sum as such present and 
iumediate paviments; that it is estopped to msist that said act is re- 
pealed, or that said money was not paid and received under its pro- 
Visions, and bavine refused so to apply said money, or to return the 
sume to your orators as hereinbefore shown, the said State ts like- 
Wise estopped to insist that it is entitled to retain the same as an In- 
demmnitv fand, or that it is not bound,if the same is not applied to 
an immediate extinguishment of $5,000,000 of the princip/e of the 
debt of the R. Rt. Co. to the State, to allow to your orators interest 
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thereon at the statutory rate fixed and established by law, viz., six 
per cent. per annum until such payment is made ¢ on : 
turned, And your orators show and aver that the non-application of 
the money thus paid to the State to the present payment and extin- 
guishment ot 83,000,000 of the principle of the debt of the railroad 
company to the State, agreeably to the intention and purpose with 

which it was paid, isin law a fraud upon your orators and 
200 their cestu/s que trust, in respect of which your orators are re- 

lievable in this court, both under the act of February 20, 1865, 
and upon the principles of equity and good conscience, irrespective 


my the money re- 


of said act. 

And your orators further aver and show that if the pretences and 
claims which the State now makes and sets up shall be adjudged to 
be well founded, which vour orators deny,—viz., that the act of Feb- 
ruarv 20, 1865, was repealed at and before the time when said pay- 
ment was made, and that no lawful authority existed on June 20, 
1881, to make or receive such payment of the principal, or any pay- 
ment of the principal at that time, and that the State or its officers, 
defendants herein, had and have no authority to apply said 85,000,000 
as a present or immediate payment of 83,000,000 of the principal of 
the debt of the railroad company to the State, and are under no duty 
and not bound to make such application of said money, and cannot 
be, or shall not be, decreed to make the same so as to carry out the 
intention and purposes with which said money was paid and received, 
that then and in snch ease your orators further aver and show that 

they are entitled on the further and distinet ground of acei- 
201 dent, mistake, and surprise to be relieved in this honorable 
court aceording to the rules and usages of the same, and to 
have a decree for the repayment of said 33,000,000, with the value 
of the use of the same, which your orators aver to be at and after 
the rate of six per cent. per annum from the date of such payment. 

Your orators further show that notwithstanding the payment and 
receipt of the S35 COO 000 bv vour orators to the defendant Chappell, 
on the 20th day of June, 1881, and notwithstanding that by virtue 
of such payment vour orators became owners of and entitled to be 
subrogated to all the mortgage and lien theretofore held bv the State 
of Missouri upon the said railroad and its appurtenances, and not- 
withstanding the failure and refusal of the defendants, the treasurer, 
auditor, and fund commissioners of the State of Missouri. either to 
use the moneys so paid in the redemption of the outstanding 6 per 
cent. bonds of the State of Missouri or to return said monev to vour 
orators, and notwithstanding that the value of the use of money in 
the State of Missouri is fixed and established by law to be at the 

rate of six per cent. per annum, and without making nV ac- 
2)? eount or eredit of the use, value of the use. or interest, income 
or advantage which might have been made or which Was aet- 
ually made, upon the moneys so paid the defendant, Thomas T. 
Crittenden, having caused the said State of Missouri to fail to pay 
the semi-annual interest due on the Ist day of January, L882, pre- 
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tends that the said TTannibal & St. foseph Railroad Company is in 
default in not providing for the payment of the said semi-annual 
interest due on the first of January, 1882, and now threatens and is 
about to advertise and sell the road of the said Tlannibal & St. 
Joseph Railroad Company under the pretended authority of the 
eleventh section. of the said act of February 22d, 1851, under said 
pretense that said Hannibal & St. Joseph Railroad Company is in 
default in not providing for the payment of said interest. 

And your orators further show that should the said railroad com- 
pany or your orators comply with the unjust claims and demands 
aforesaid so far as to pay the full amount of the semi-annual inter- 
est upon the said State aid bonds which became dtie on the Ist day 
of January, 1882, nevertheless all of the said officers claim and in- 
sist that it is their nght to continue to hold the said sum of $5,000,000, 

as aforesaid, without any aecount or credit for the use, value 
903 of the use, or the interest, Income or advantage thereof, and 

to continue to require at the expiration of six months, to wit, 
on the first davs of July and January in each year, from the said 
railroad company, payment of the fall amount of the said semi- 
annual interest upon the State aid bonds, without any deduction or 
- allowance whatever, and that in ease the said railroad company 
should fail to pay such semi-annual interest upon any of the success- 
ive interest days until the maturity of the State aid bonds, the Gov- 
ernor would then proceed to advertise and sell the said railroad and 
its appurtenances, as he now threatens to sell the same, because of 
the alleged failure to pay the said interest upon the Ist day of Jan- 
uarv, 1882. 

Your orators further aver and show that it would be in the highest 
degree inequitable and oppressive to allow the Governor of the State 
to advertise said road for sale and thus injure and depress the value 
and imperil the existence of your orators’ security; that the lien of 
the State, if its debt has not been fully satisfied, is ample to secure it 

in any event, and hence there is no necessity for any such sale 
204 pendente te, and until the rights of the parties shall be deter- 

mined by the decree and judgment of this court; while if 
such sale is advertised great and irreparable injury is done to your 
orators, Who are remediless in the premises, unless an injunction be is- 
sued to restrain such sale, since such sale can only be prevented by your 
orators by the payment of the amount of interest chimed by the State, 
viz., SV0.000, every six mouths into the treasury of the State; and it 
shall be finally adjudged herein that the State was not entitled to de- 
mand or receive such payment of interest, your orators cannot recov- 
er back the same because there exists no authority to render and en- 
force a decree therefor against the State. 

In this exigency vour orators show to the court that they are en- 
titled agreeably to the rules and usages of equity to an injunction to 
restrain such advertisemént and sale pendente (te, and they hereby of 
fer to submit to such equitable terms as the court may deem just and 
proper, as the condition of allowing such temporary injunction. 

16 
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All which aets, doings and pretences are contrary to equity anid 


? 


good conscience, and tend to the manifest wrong and injurv of 
205 your orators in the premises, and do and will clond the title 

of your orators in and to the said railroad vested in them by 
the mortgage or deed of trust aforesaid, and work irreparable injary 
to your orators and to the holders of the bonds issued to your orators 
under the act of February 20th, 1865, and have caused and will cause 
great apprehension and alarm among the holders of all the securities 
of the said railroad company, and will interfere with and prevent the 
refunding of the funded and mortgage debt of the said company | 


* ine 
ferior to the statutory mortgage aforesaid, but constituting a len 
prior to that now held by your orators under the said mortgage to 
them of April 30, 1881, upon the said road. 

In consideration whereof, and inasmuch as your orators can only 
have adequate relief in the premises in this honorable court, where 
only such matters are properly cognizable and relievable, and to the 
end that justice may be done in the premises as between the said 
defendants and your orators, your orators pray that they may have 
judgment against the said defendants, 

I. That your orators be adjudged and decreed to Lave paid 

206 into the treasury of the State of Missouri, by the payment of 

$3,090,000 upon the 20th day of June, 1881, a sum of money 

equal in amount to all indebtedness due or owing by the Hannibal 

& St. Joseph Railroad Company to the State of Missouri, and all ha- 

bilities incurred by said State by reason of having issued her bonds 

and loaned the same to said company as a loan of the credit of the 

State, together with all interest which upon the said 20th day of June, 
1881, had accrued and remained unpaid by said company. 

II. That the payment made by your orators into the treasury of 
the State of Missouri on the 20th dav of June, ISS81, be adjudged 
and decreed to have fully satistied and discharged all indebtedness 
due or owing by the Hannibal & St. Joseph Railroad Company to 
the State of Missouri, and all liabilities ineurred by the State by 
reason of having issued her bonds and loaned the same to said com- 
pany as a Joan of the credit of the State, together with all the inter- 
est that on the said 20th day of June, ISS1, had acerued and remained 
unpaid by said company, and all indebtedness, liability and obligation 
Whatsoever on the part of the Hannibal & St. Joseph Railroad: 
207 Company to the State of Missouri secured by the morteage 

of the road of the said company and its appurtenances to the 
people of the State of Missouri, provided for in the act entitled «An 
act to expedite the construction of the Pacific railroad and ot the 
Hannibal & St. Joseph railroad,” approved February 22d, 1851, and 
in the act entitled * An act for the benefit of the Pacific and other 
railroad companies,” approved February 10th, 1855, and in the act 
entitled = A n nit to secure the completion ot certain railroads 1n this 
State,” which became a law ou the l0th day of December, 1855. and 
it the act entitled $5 An acl to authorize the issue of new State bonds 
iQ) renewak Ol certain other bonds heretofore Issued to the Hannibal 
& St. Joseph Railroad Company, and to maintain and perpetuate the 
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first lien of the State to secure the payment thereof,” approved 
March 21st, 1874, or by any of the said acts, or secured by any lien, 
mortgage, preference, privilege or obligation held by the State of 
Missouri, or by the people of the State of Missouri on the road, prop- 
erty or appurtenances of the said Hannibal & St. Joseph Railroad 
Company under any provisions of law whatsoever. 
[ff. That the whole mortgage and lien of the people of the 
208 State of Missouri, secured to them by the provisions of the 
acts of February 22d, 1851, February 10th, 1855, and De- 
cember 10th, 1855, and March 21st, 1874, or any of the provisions 
of any of the said acts be adjudged and decreed to have vested in 
your orators by virtue of the payment aforesaid, and that your ora- 
tors, as trustees for the holders of the bonds issued to them as afore- 
sald, be adjudged to be subrogated to all the rights of the people of 
the State of Missouri, and to all the powers vested in the Governor 
of the State of Missouri by the said statutes, or any.of them, for the 
enforcement of the said mortgage and lien. 

LV. That the defendant, the Governor of the State of Missouri, 
be adjudged and decreed to make over, assign and convey to your 
orators all the first hens and mortgages which were on the 20th day 
of June, 1881. held by the State of Missouri under the provisions of 
the act of the Legislature of the State approved February 22d, 1851, 
and of the act of the said Legislature approved December 10th, 
1855, and of the renewal act approved March 21st, 1874, to secure 
the payment of the loans of the credit of the State to the Hannibal 

& St. Joseph Railroad Company in the aggregate sum of 
209 $3,000,000; such conveyances by appropriate expressions to 

convey to your orators all and singular the right, title and 
interest held by the said State under the several acts of the Legisla- 
ture aforesaid in and to said railroad, its rolling stock, franchises and 
appurtenances, to hold the same as security for the payment of the 
bonds of the road authorized and issued under the first section of 
the act entitled * An act to provide for reducing the indebtedness of 
the State,” approved February 20th, 1865. i 

V. That the defendant, the Governor of the State of Missouri, his 
agents, attorneys, and servants, be perpetually enjoined and restrained 
from selling the railroad of the [lannibal and St. Joseph Railroad 
Company, or its appurtenances, under the charge or pretense that 
the said company has made default in the payment of either the 
principal or interest of said State aid bonds, or any part thereof, or 
under the pretended authority of or for the entorcement of any of 
the mortgages or liens which were secured to the State of Missouri 
by the statute aforesaid, or any of them, or from giving notice, by 
advertisement or otherwise, of any such sale at any time or place 

Whatsoever, 
210 VI. That should it seem to vour Honors that vour orators 
are not entitled, by reason of the matters hereinbefore set 
forth, to be subrogated to the whole stautory lien of the State of 
Missouri aforesaid, and to have an assigniment thereof, in accordance 
with the terms of the act of February 20, 1865, then that the de- 
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fondants, Phil. E. Chappell, as treasurer, John Walker, as auditor, 
and Thomas T. Crittenden, John Walker, and D. IT. McIntyre, as 
fund commissioners, or such of them as shall be found to have the 
custody and control of the $3,000,000 paid the said Phil. I. Chap- 
pell by your orators on the 20th day of June, ISS1, as aforesaid, be 
adjudged and decreed to repay the said S5,000,Q000 to vour orators, 
together with the interest and the income thereof, And that in such 
ease the defendant ofticers of the State of Missouri and their sue- 
cessors in office be adjudged and decreed, in all their acts and deal- 
ings with vour orators or with the Hannibal and St. Joseph Railroad 
Company, and in all the acts and proceedings of them or any of 
them under or by virtue of any of the aforesaid laws of the State 

of Missouri, to give credit and allowance to your orators, and 
211 ~=to the said railroad company, for the difference between the 

actual amount of interest and income so repaid to your ora- 
tors, and a sum which would be the amount of the interest upon the 
said $3,000,000 from the 20th day of June, 1881, until the day of 
the repayment, at the rate of six per cent. per aunnim,as paid to the 
State by the said company, ander the said acts, and in provision for 
the interest upon the said State aid bonds, 

VII. That your orators may have such further or other relief in 
the premises as the nature of the circumstances of this case may 
require and to this honorable court may seem meet; and may it 
please your [fonors to grant to your orators a writ of injunction, 
issuing out of and under the seal of this honorable court, or issued 
by one of your Honors, according to the form of the statute in such 
eases made and provided, directed to the said Thomas T. Crittenden, 
defendant, commanding and enjoining and restraining the said de- 
fendant, the Governor of the State of Missouri, his agents, attorneys, 

and servants, and each of them, as hereinbefore prayed. 
212 And may it please your Honors to grant also to your orators 

a writ of subpoena of the United States of America, issuing 
ont of and under the seal of this honorable court, directed to the 
said Pin}. E. Chappell, treasurer of the State of Missouri, Jolin 
Walker, auditor, Thomas T. Crittenden, John Walker, and D. I. 
McIntyre, fund commissioners, and the Hannibal and St. Joseph 
Railroad Company, defendants, commanding them and each ot them, 
on a day certain therein to be named, and under a certain penalty, 
to be and appear in this honerable court, then and there to answer 
all and singular the premises, and to stand to and perforin and obey 
such further order, direction, and decree as may be made against 
them and each of them. : : 

And your orators, as in duty bound, will ever pray, ete. 

Rh. G. ROLSTON, 
| HEMAN DOWD. 

GEO. W. EASLEY, OREN ROOT, Jn. 

Solicitor for Complainants, 

JOIN F. DILLON, 

WAGER SWAYNE, 

KLEIU ROOT, 


‘ji Clodtpxel 


— 


| - 
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215 UNITED STATES OF AMERICA, ». 
Southern District of New York, 


On this seventeenth dav of March, 1882, before me personally 
appeared ITeman Dowd, one of the above-named complainants, and 
made oath that he has read the foregoing amended and supplemental 
bill of Complaint subseribed by him, and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters Which are therein stated to be on information and belief, 
and as to those matters he believes it to be true. 


HEMAN DOWD. 


Subscribed and sworn to before me this 17th day of March, 1882. 
[SEAL. | HENRY N. TIFFYT, 
pet P ublic, N. Y. Co. 


214 Evhibit D 1. 


New York, February 27th, 1882. 
To the Treasurer of the State of Missouri : 

Sir: We hereby offer to receive back the sum of $3,000,000 
which we paid to you as treasurer of the State of Missouri on the 
20th of June, IS81, and upon such repayment to waive all rights 
which may have arisen to us by virtue of our payment of the said 
sun to vou. 

We hereby authorize George W. Easley, esq., of Tlannibal, Mo., 
to receive from you in our behalf such repayment and to give a full 
receipt and acquittance theretor, 

The Ifannibal and St. Joseph Railroad Company has given its as- 
sent to such repayment, and also agrees to waive, in the event of 
such repayment, such rights as may have arisen to it by virtue of the 
payment aforesaid. We hand you herewith a copy of the company’s 

resolution to that effect. 

We do not, however, waive, and this offer is not intended and 
shall not be deemed, construed, or taken to waive any right, claim, 
demand, equity, or suit as the same now exists, unless the offer 
acce pted and said money is repaid to us in ve ance thereof, 

ht. Gy. ROLSTON, 

HEMAN DOWD, 

OREN ROOT, Jr., 
Trustees. 


215 Exlibit D 2. 
New York, Ilirch 13th, 1882. 
0 the Fund Coininissioners und Treasurer of the Stute of Missouri: 
Sirs: On the 20th dav of Jane, 1881, as trustees for the holders 


of bonds issued by the Hannibal and St. Foseph Railroad C ompany 
in pursuance of an act of the legislature of Missouri passed February 


126 ROLSTON ET AL. V. CRITTENDEN ET AL. 


20th, 1865, we paid vou for account of the said bondholders the 
full sam of $3,000,000 originally loaned by the State of Missouri, 
and the further sum of $90,000, being the full amount of interest 
then due upon said loan. 

This transaction was intended and understood by all the parties 
thereto to bea then present payment, actually apphed in the dis- 
charge of $3,000,000 of principal and $90,000 of interest due from 
the railroad company to the State. 

We have always claimed and still claim that the money was so 
applied and the debt was and is discharged, and all future interest 
thereon stopped as between the railroad company and the State, and 
that we, by virtue of the payment, are entitled to be subrogated to 
the State’s lien. 

The act of February 20, 1865, according to ovr understanding, 

authorized the transaction, 
216 That law authorized the railroad company to pay off said 

loan any time it chose, and further authorized the company 
to sell, for the purpose of raising money to pay off said loan, bonds 
to the amount of three millions of dollars and no more. The law 
further provided that upon the payment by us as trustees of the 
amount which the law required, the lien of the State should be as- 
signed to us as trustees for the bondholders aforesaid, 

As three millions of bonds could not be expected to raise more 
than three millions of dollars, ora sum closely approximate, we have 
not unnaturally supposed, and still suppose, that the law intended 
that we should repay the sum originally paid with interest to the date 
of payment, and no more. 

This view was strengthened by the fact that the legislature of Mis- 
sourl, previous to the payment made by us, and upon notice to the 
Governor of our intention to pay the debt, had expressly directed 
that any moneys which might come into the treasury of the State 
and not be needed for current use be transterred to the sinking fund 
and used to pay bonds of the State, which are redeemable at the 

pleasure of the State, and which bear the same rate of in- 
217 terest as the bonds which the State issued in aid of the rail- 

road company. The amount of these bonds now redeemable 
we understand to be quite equal to the sum of the bonds loaned to 
the railroad company. 

That company alone, of all those originally aided by the State, 
has fully met and discharged all of the obligations of the State in- 
curred in its behalf, and has not allowed the State to sutter any loss 
therefrom. | 

Meantime the company has paid large sums in taxes to the State, 
while the construction of its road has conferred upon the citizens of 
Missouri much greater benefit than upon the shareholders as such, 

Under these circumstances we could not expect that a vindictive 
policy would be pursued towards the colmpany, or that our money 
would be received and the consideration for which it: was well 
known to be paid refused, 
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‘That consideration was our immediate subrogation as trustees to 
the whole of the State’s hen for $3,000,000 and interest by virtue of 
our actual payment and discharge of the railroad company’s debt to 
the State. 

Unless that was the effect of our payment the consideration wholly 
failed. 

The act of February 20th, 1865, did not authorize you to receive, 

or us, as trustees, to make any partial payment, or any pay- 
218) ment which would not produce the effect of entitling us to 
subrogation and an assigninent of the State’s hen. 

The money to pay the debt of the company to the State having 
been thus furnished by the bondholders, whom we represent, paid 
to the State, and its use in a manner which will fully save the State 
trom loss, directed by the Legislature, we are met by a technical 
suggestion, Which has been carried to the courts, that we could not 
pay to the State the debt of the railroad company unless we also 
provided for the coupons yet to mature upon the bonds by which 
the debt was created. In such a proceeding, the fact that the State 
can use the money to pay off a debt which bears the same rate of 
interest, and has directed this to be done, is of course left out of 
view. 

The result of these proceedings, as we are informed, leaves the 
money we have paid on deposit by State officers in a bank at St. 
Louis upon an agreed rate of interest of less than one per cent, 

We do not believe the position of the State in these proceedings 
will be eventually sustained. ITowever this may be, whichever 

party is finally decided to be wrong will be subjected to an 
219 ~~ almost entire loss of interest during the law’s delays. 
Meantime, because the company takes the same position 
as ourselves in considering the debt paid, the State authorities allege 
detault of interest, and are threatening to sell the entire road for such 
alleged default under the power of sale embraced in the act which 
defines the lien held by the State. | 

Under these circumstances it seems to us that the best disposition 
of the whole matter would be by your returning our money and our 
relinquishing all claim to your hen. 

We accordingly haud you herewith a formal proposition to that 
effect. 

R. G. ROLSTON, 

HEMAN DOWD, 

OREN ROOT, sR., 
Trustees, 


Erlibit D8, 


New York, March 13th, 1882. 
Ata meeting of the board of directors of the Hannibal & St. 
Joseph Railroad Co., duly convened in accordance with the by-laws 
of said company, and held at the office of the company, at No. 78 
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broadway, in the city of New York, on the 13th day of March, 
1882, the following resolution Was unanimously adopted : 
220 Resolved, That the Hannibal & St. Joseph Railroad Com- 

) pany consent, and it hereby does consent, that Rosewell G. 
Rolston, Heman Dowd, and Oren Root, jr., the trustees under the 
mortgage executed by this company on the 30th day of April, SSL, 
to secure $3,000,000 bonds, receive back from the treasurer of the 
State Missouri the $3,000,000 paid by them to the said treasurer on 
the 20th day of June, 1881, and that the said trustees, upon said re- 
payment, waive all rights which may have arisen to them as such 
trustees bv virtue of their payment aforesaid, 

Resolved, Vat in the event of such repayment, such rights as may 
have arisen to the Hannibal & St. Joseph Railroad Company by 
virtue of the payment aforesaid shall be deemed and taken to be 
waived ; provided, however, that this resolution is not intended and 
shall not be deemed, construed, or taken to waive any right, claim, 
demand, or equity as the same now exists, unless such repayinent of 
the said &3,000,000 is actually made. 

Resolved, That in the event of such repayment, this company 
proceed forthwith to pay the interest upon the $3,000,000 State aid 
bonds which aecrued on the first day of January, 1882. 

CORPORATE SEAL. | Attest: JOUN A. HILTON, 
Seer ary. 


221 And afterwards, on the 25d day of March, 1882, it being 
in vacation of said Cireuit Court, the following further pro- 
ceedings were had in said cause, to wit: 


Restramanyg Order. 


kh. G. Rotston et al., trustees, 
Ss, 1578. 
T. T. CritrenDeNn, Governor, ete., et al. 


This day there is received by mail and filed herein a duplicate 
amended and supplemental bill of complaint, whereupon it is 
ordered that a subpoena in chancery be issued, returnahle to May 
rules, 1882, directed to Phil. E. Chappell, treasurer of the State of 
Missouri; John Walker, auditor; Thomas T. Crittenden, John 
Walker, and D. Hl. McIntyre, tund commissioners, and the Hannibal 
and St. Joseph Railroad Company. There is also filed an order 
made by the Hon Geo. W. MeCrary, cireuit judge, in the words and 
figures following, viz.: * United States Circuit Court for the western 
district of Missouri. In equity. Roswell G. Ralston, Heman Dowd, 
and Oren Root, jr., trustees, complainants, against Thomas T. Crit- 
tenden, Governor; Phil. EH. Chappell, treasurer; John Walker, 
auditor, and Thomas T. Crittenden, John Walker, and D. H. MeIn- 
tyre, fund conunissioners of the State of Missouri, and the Hannibal 
and St. Joseph Railroad Company, respondents. Before Hon. 


— 
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Greorge W. MeCrary, jidee ot thie eighth judiena elrentt of the 
United States and the Circuit Court of the United Statcs tor the 
eastern division of the western district of Missouri, in ehambers, 
at St. Louis, Missouri, March 21st, 1882. Now at tlis dav come 
the complainants above named by their solicitor, Gecrge W. Easley, 
and present to me their amended and supplemental bill of complaint, 
aecopy of which is hereto annexed, praying, among other things, that 

the respondent, Thomas T. Crittenden, Governor of Sissonri, be 
222 enjoined and restrained froin advertising or selling the Hannibal 

and St. Joseph Railroad ander the act ofthe General Assembiy of 
the State of Missouri approved February 22d, 1851, which is set out 
at length in the original bill herein; and said amended and supple- 
mental bill of complaint having been by me seen and considered, it 
ishereby ordered that the said respondent, Thomas T, Crittenden, Gov- 
ernor of the State of Missourt, be and appear before ne and such other 
or others of the jadges of the Circuit Court for the western district of 
Missouri as may then and there be present and sit at the hearing of 
this application for an Injunction, at chambers, in the citw of Jeffer- 
son, in the State of Misscuri, on the 18th dav of April, 1882, or as 
soon thereatter as a hearing can be had, and show cause, if any you 
have, why the praver of said bill shall not be granted enjoining and 
restraining you from advertising and selling the said Tlannibal and 
St. Joseph Railroad under the act of February 22,1851; and it ts 
further ordered that said respondents, Thomas ‘T. Crittenden, Gov- 
ernor of Missouri, and Phil. I. Chappell, State treasurer; Jolin 
Walker, auditor, and D. TL. MeIntyvre, attorney-general of the State 
of Missouri, and the Hanmibal and St. Joseph Iailroad Company 
be served with a COPY of this order, and also a COpyV or the wnreuded 
and supplemental bill of complaint. 

| (Signed) GEO. W. McCRARY, 
i Cireut Judge.” 


And on said last-mentioned day there was issued out of the clerk’s 
office of said Cirenit Court a subpoena in chancery in the words and 
figures following, to wit: 


Subpana in Chancery. 
Eastern division of the western district of Missouri, se, 


The President of the United States to Phil. E. Chappell, treas- 
urer of the State of Missouri; John Walker, auditor, and Thomas 
T. Crittenden, John Walker, and D. TL Mcintyre, fund commis- 
sioners, and the Hannibal and St. Joseph Railroad Company, 

greeting : 
223 You are hereby commanded to be and appear at Rules, to 
be held at the othice of the clerk of the Circuit Court of the 
United States for the eastern division of the western district of 
Missouri, on the first Monday of May next, at the city of Jetterson, 
then and there to answer the amended and supplemental bill of 
17 
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complaint of Rosewell G. Rolston, Heman Dowd, and Oren Root, 
ot... trustees, residents and citizens of the State of New York, tiled 
against you on the 23d day of March, 1882; bereof fail not. 

“Witness the lionorable Morrison R. Waite, Chief Pustice of the 
Supreme Court of the United States, the 28d day of March, ESsz. 

Issued at office, in the city of Jefferson, under the seal of said 
court, the day and year last aforesaid. 

[SEAT | H. C. GEISBERG, Cler/. 

Mem.—The defendants to enter their appearance in this suit, in the 
clerk’s office, on or before the day at which the writ is returnable ; 
otherwise the bill may be taken pro confesso. 

H. C. GEISBERG, Clers. 


Upon said subpoena in chancery the marshal made the following 
return, to wit: 
Marshals Return. 


Unirep States OF AMERICA, ee 
Western District of Missouri, §- : 

I do hereby certify that I executed this writ by delivering a true 
copy ot the same, together with a duly-certified COPY of the amended 
and supplemental bill of complaint, to Thomas T. Crittenden, March 
24,1852; Vhil. E. Chappell, treasurer, March 25, 1882. and Jolin 
Walker, auditor of the State of Missourn, March 27, 1882, in their 
office at Jefferson City. All done im the east. div. west. dist. of Mo. 

C. C. ALLEN, 
U. S. Marshal, Western District of Missouri, 
By GUs. E. LOHMAN, Deputy. 


224 And upon a duly-certified copy of the order of March 21, 
1882, the U.S. marshal made the following return, to wit: 
Marshals Return on Order of March 21, 1882. 

I hereby certify that I executed this writ by delivering a copy of 
the same to Thomas 'T. Crittenden, Governor, Mareh 24. 1882; Phil. 
KK. Chappell, treasurer, March 25, 1882. and John Walker, auditor 
of the State of Missouri, March 27,1882, in their office, at Jefferson 
City. All done in the east. div. west, dist. of Mo. 

C. C. ALLEN, U. 8S. Marshal. 
By GUS. E, LOUMAN, Deputy. 


And afterwards, on said 23d day of March, 1882, it being in va- 
eation of said Cireuit Court, the following further proceedings were 
had in said cause, to wit: 

kh. G. Rouston et al., trustees, / 

1578 vs, | 
Tl. T. CRITTENDEN, Gov., ete., et al. 6 

This day comes D. H. McIntyre, one of the defendants herein, and 
enters his appearance; and said appearance so filed is in words and 
figures as follows, to wit: | 
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A pperrane of PD. fT. Melutuyre, 


United States Circuit Court, eastern division of the western district 
ot Missouri. 


Roseweni G. Roiston, Heman Down, and OrEN Roov, | 
Jk., trustees, complainants, 
rs, 

Thomas T. Crittenden, Governor: Prin. CuAPPELtL, | 
treasurer; JoHN Wanker, auditor; and TT. T. Crrir- 
TENDEN, JOHN WALKER, and D. HL. Mcinryre, tund 
comuissioners of the State of Missouri, and the 
ITANNIBAL AND Sv. Joserpu RarmRroap CoMPANY, 
respondents. 


225 — Thereby aecept service of a copy of a subpcena, amended 
bill, and order dated Mareh 21, 1882, in the above-entitled 
cause, and hereby waive service of the same by the marshal of this 
court. | 
D. Hl. McINTYRE, 
Dive of the above-named Respond nts, 


And afterwards, on the 4th day of April, 1882, it being in vaca- 
tion of said Cireuit Court, the following further proceedings were 
had, to wit: 


hk. G. Roiston et al , trustees, / 
1578S nS. 
T. 'T. Crrrrenpren, Gov., ete., et al. \ 


This day come all the defendants herein, excepting the Hannibal 
and St. Joseph Railroad Company, by D. Hl. Melntyre, esq., their 
solicitor, and file their joint and separate answers to the amended 
and supplemental bill; and said joint and separate answer so filed 
as aforesaid is in the words and figures following, to wit: 


yt Jomt and Separate Ansiver. 


In the Cireuit Court of the United States for the western distriet of 
Missouri, eastern division, 


Rosewetnt G. Rouston, Weman Down, and Oren Roo, , 
Jk., trustees, complainants, 


vs, 
Trromas ‘T. Crrrrenpen, Governor of Missouri; Putnirp 
I). CHAPPELL, treasurer of Missouri; Joun Waker, | In equity. 
auditor of Missouri; THoomas T. Critrenpen, Joun 
Waker and D. Il. Mcinryke, fund commissioners | 
of Missouri, and the HANNIBAL & Sr. Josern RaAI4- 
ROAD CoMPANY, respondents. 


Now on this dav come the above named defendants, except said 
liannibal & St. Joseph Railroad Company, as individuals and in their 
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official capacities, as mentioned in the plaintiffs’ amended and supple- 
mental bill in the above entitled cause, and saving and reserving to 
themselves all exceptions, errors and detects In suid amended and 
supplemental bill, make answer thereto as follows: | 

1. That they have no knowledge or information that said Rolston, 
Dowd and Root ure, or were, duly constituted trustees according to 
the act of said General Assembly approved February 20, 1865, and 
require proof thereof. 

2. As to the several acts of said General Assembly in said amend- 
ed bill mentioned, approved respectively February 16th, 1547; KFeb- 
ruary 22, 1851; December 10, 1855; Febrnary 20, 1865; Mareh 4, 
1S8G8: March 21, 1874, misealled March 2, 1874, in the bill; Mareh 
26, 1881, and all other acts and laws set forth in the said bill, these 
defendants ask leave to refer to the consideration of the court all 
questions arising as to the materiality and legal effect thereof. 

3. The defendants say they have no knowledge or informa- 

2°28 tion as to when fifteen hundred bonds of the State of Missou- 

ri, issued under said act of 1851, were sold by said company, 

nor have they any knowledge or information that the credit of the 

State was not sufficiently good to make it possible to sell said bonds 

at any price not less than par; nor whether any of said bonds were 

sold by said railroad company at any discount from the par value 
thereof. 

Nor have these defendants any knowledge or information when 
any bonds issued under the said act of December 10,1855, were sold 
by said railroad company, or whether the same were sold at a discount 
or if so at what discount. 

4. In answer to the averment of said bill, that after the passage 
of said act of December 10,1855, said railroad company paid) nine- 
teen hundred dollars, or any other sum of money, into the treasury 
of the State by way of percentage, and under its 5th section, these 
defendants say they have no knowledge, information or belief that 
the same is true. 7 | 

5. These defendants answer, on information and belief. it is true 
that prior to the vear 1861 that the State of Missouri had in addi- 
tion to the aid given the Hannibal and St. Joseph Railroad Company 
loaned its credit to the amount $20,701,000, by the issue of bonds to 
the Pacific Railroad Company, the Soutiiwest Branch of the Pacitic 
Railroad Company, the St. Louis and Iron Mountain Railroad Com- 
pany, the North Missouri Railroad Company, the Cairo and Fual- 
ton Railroad Company, and tthe Platte County Railroad Company, 
and they aver, on information and belief, that all of said bonds were 
outstanding and unpaid on the 20th February, 1865, and for several 
vears thereafter, and that said bonds bore interest at the rate of six 
per ceut, per annum. 

6. These defendants have no knowledge, information or belief as 
to what mortgage or mortgages had been placed upon the property 

, " ehisac ¢ m : ; OO Fae > -: 2 . 
me anes seine yi said Hannibal os St. Joseph Railroad Com- 
225 pany in the early part of the year 1865, or what was the 

pecuniary condition of said [Lannibal & St. Joseph Railroad 


aA 


ye 


~s 


ot 
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Company at that time. but these defendants deny that said act of 
February 20, 1865, was intended to reheve said railroad company 
from its liabilities to the State on aecount of the loan of the eredit 
of the State to it, as set forth in said bill. They aver that while the 
State has always been willing to extend the helping-hand to said 
Hannibal and St. Joseph Railroad Company, and renew its obliga- 
tions and extend the time of their payment for the interest of said 
rulroad company, its creditors and the public, the State has never 
felt auyv necessity for releasing any part of its claim against said 
railroad company, nor has it had any motive to abandon any part of 
its said claim: against said railroad company. They are informed 
and believe that the road and appurtenances, franchises, lands, and 
other property of said railroad company have at no time been worth 
less than eight iillions of dollars, and ample secarity for the first 
mortgage held by the State for its loan of three millions and inter- 
est, and if by anv averment in said Dill it was intended to assert that 
said act of February 20, 1865, was passed to secure a part and not the 
Whole of the State’s claim, because it had not a sufficient security for 
the whole, these defendants sav the assertion is untrue. That in all 
the numerous efforts of the State to uphold and foster the interest 
of said Hannibal and St. Joseph Railroad Company, the purpose of 
the State has been constantly declared to collect its full claim, or be 


relieved of all its liabilities on account of said railroad company, and 


nowhere has this purpose been more distinctly announeed than in 
suid act of February 20, 1865. These defendants are informed and 
believe that said act of February 20, 1865, was prepared, presented 
to the Legislature, and passed at the instance of said company and 
its urgent request, That it was to serve the purposes and interests 

of said railroad company that it procured the passage of said 
2530 act of 1865 aforesaid, to enable it to pay off presently all 

liabilities incurred by the State by means of its loan of bonds 
as aforesaid, either in eash to the aggregate amount of principal, all 
interest past due and to fall due according to the second section of 
said act, or in bonds and coupons of the State to the same aggregate 
amount according to the third section of said aet. That on the 
20th of February, 1865, State bonds bearing not less than six per 
cent interest, with coupons attached, were selling in the market at 
a large discount, and as low as sixty-five cents to the dollar, if not 
lower. 

7. At that time said railroad company regarded the privilege se- 
eured to it by said act of 1865, of paving off its labilities to the 
State in bonds and coupons to the aggregate amount of those which 
had been issued to it uader the acts of 1851 and 1855, as a great 
favor, and it might have made a good speculation by purchasing and 
delivering to the State six per cent. bonds and coupons as mentioned 
in the third section of said act. If said railroad company tailed to 
comply with any provision of said aet of 1865, in the hove of being 
able to purchase State bonds and coupons at a greater discount than 
then prevailed, and waited till the opportunity had passed, it was its 
own fault, 
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These defendants sav that if never was the intention of the 


v less sum of money thin that ealled 


od 


St: ite to release its hen for a 
for by the second section of said act, nor for any less amount of 
bonds and conpons than that called for im the third section of said 
act. But they are advised that if such had -been the intention of 
said act of 1865, it did not prevail at any time after November 30, 
1875. That on the 4th of July, 1865, t he constitution of the State 
of Missouri provided as follows: «© The General Assembly shall 
have no power to release the lien held by the State upon any rail- 
road,” meaning without full payment thereof. That afterward, 
November the 30th, 1875, the constitution of Missouri provided as 
follows: 
231 Art. IV, see. 50. “The General Assembly shall have no 
power to release or alienate the en held by the State upon 
any railroad or in anywise change the tenor or meaning, or pass any 
act explanatory thereof, but the same shall be entoreed in accordance 
with the original terms upon which it was acquired.” 

Sec. 51. oes General Assembly shall have no power to release 
or extinguish, or authorize the releasing or extingnishing in whole 
or in part the sadsitinelianan: liability, or obligation of any corporation 
or individual to the State, or to any county or municipal corporation 
therein.” 

9, Now these defendants are advised that if by said act of 1865 
it was intended that said railroad company might extinguish its la- 
bility to the State by anything short of full paviment, the right to do 
so had ceased through said constitutional provisions as soon as they 
took etfeet. 

10. These defendants answer, if is trie that said railroad company 
accepted the provisions of the act of March 21, 1874, but deny on 
information and belief that it did so in view of the said act of Feb- 
ruaryvy 20, 1865, allowing it to acquire the State lien without extin- 


guishing all habilities incurred by the State as in the third section of 


said act, or paying the full amount of said liabilities as named in the 
second section in money; and they aver on information and beliet 
that said railroad company cause 1d said act of IS74 to be prepared 
and presented to the Legislature, and said railroad company solicited 
the Passage of said RCt, and employed i large number of agents and 
attorneys and lobbyists to wait upon the Legislature at Jefferson C ity 


and urge the passage of said act, and expended in that behalf 


$48,909.23, and by said act agreed that its objeet and intent was 
only to extend the time of payment of existing obligations, and not 
to release, invalidate, Impair or aifect any len, mortgage, preference, 

privilege or obligation then held by spt State. And that in 
932 default of payment of either principal or interest the Gov- 

ernor might seil the road and ‘up i inces In ke manner 
and with like effect as provided in the act of February 22, 1851. 
And said railroad company accepted said act of 1874 not as a favor 
to the State, but to ae commodate itself and promote its own interest, 
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and to reaffirm the rights of the State as they existed under the act 
of February 22, i851. 

Ll. Vhese defendants do not deny that so much of the act of 1865 
as authorized the trustees of the railroad company therein mentioned 
to pay off all debt, interest and liabilities of the State incurred by the 
loan of ifs credit either in money under the second seetion of said 
act or in bonds or coupons under the third section thereof, remained 
in force at the time of the payment of the three million and ninety 
thousand dollars in the bill mentioned; but they are advised to deny, 
and do deny, that if the act of 1865 contained anything to allow said 
trustees or sald railroad company to extinguish the State’s claim by 
paving less than the whole amount thereof as aforesaid, sach pre- 
tended right to pay less was taken away by the constitational pro- 
Visions aforementioned, and by other acts of the General Assembly. 

12. As to the allegations of said bill, that after the passage of said 
act of 1865 persons and corporations loaned money to said railroad 
company on faith thereof, which was expended in repairing, rebuild- 
Ing and re-equipment of said railroad, and in building tracks and in 
acquiring property and branch lines and extensions as mentioned in 
sald bill, these detendants have no knowledge or information that 
any one of sad allegations is true. 7 

i5. As to the allegations in said bill that no provision has been 
made by said railroad company with reference to its fended and 

mortgage obligations constituting inferior liens on its prop- 
233 erty and franchises, and the alleged necessity on said railroad 

comipany to meet the same by creation of new charges to 
supercede existing allegations and provide tor satisfving the same, 
and as to What is said in said bill as to a general plan of refunding 
the debt of said railroad company, and as to the atieged execution 
of three millions of dollars in bonds of one thousand dollars each, 
With coupons for six per cent. interest and delivery thereof to plain- 
tiffs, as trustees, upon trust for purposes provided in said act of Feb- 
ruary 20, 1865, and as to the exeention of a deed of trust or mort- 
gage by said railroad company to the plaintiils, these defendants have 
no knowledge or information that any one of said allegations is true, 
and they require proof thereof, and if any such mortgage has 
been made they require proof that ifs provisions are in accordance 
With the requirements of said act of February 20, 1865, 

14. As to the averment in said bill that the plaintiffs negotiated 
and sold said bonds at par, and for no more than par, and with the 
proceeds so received from the sale of said bonds, together with ninety 
thousand dollars furnished to plaintiffs by said railroad company, 
paid into the treasury of the State on the 20th day of June, 1881, 
the sum of three millions and ninety thousand dollars, these defend- 
ants answer that said sum of money was paid into the treasury of 
the State June 20, 1881, but whether sud bonds or any of them were 
sold or not, and if sold, for what sum, and whether at a premium or 
not, and if at a premium, what was the amount thereof, and whether 
suid railroad company did in fact furnish, as stated, ninety thousand 
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dollars or any other sum of money, and if said bonds were sold, to 
whom they were sold and under what circumstances, and if said 
railroud company did loan plaintiffs or did tarnish ninety 

254. thousand dollars. under what circumstances and on what 
“ute of interest, these defendants have no knowl- 

ts being 1 in the poss sssion of the said 


full 


security or t 
edge or information; all the hk 
railroad company and the olaiatilis, these defendants call for 
proot thereot. 

15. As to the allegation in said bill that the said sum of three 
millions and ninety thousand dollars was equal in amount to all 
indebtedness due or owing by said company to the State, and to all 
liabilities incurred by the State by reason of having issued ber bonds 
and loaned the same to said company as a loan of the credit of the 
State, together with ail interest that had at the time aecraed when 
such payment was made, these defendants answer that said allega- 
tions are untrue in whole and in every part thereof. It is true that 
the plaintiffs, by their agent and attorney, Geo, W. Kasley, betore 
the payment of said three millions and ninety thousand dollars and 


at the time of such paviment, did elaim and insist that said sum. of 


money was a sum equal in amount to all indebtedness due or owing 


and ail Habilities incurred as aforesaid, and that the payment thereof 


into the treasury - the State would be in tull satisfaction of the 
claiins of the State, and would entitle the plaintiffs to an assignment 
bv the ameediaiwek ay the State’s mortgages and Hens aforesaid; but 
this claim of said plaintiffs, through said Easley or others, was at all 
times distinctly and positively demed whenever made, and said 
Easley and the plaintiffs were informed by defendants that said: sum 
of three million and ninety thousand dollars was not sufficient to 
meet the demands of the State, and would never be reeeived as in 
satisfaction of the State’s claims, and that no assignment of the State’s 


mortgages and liens would ever be made in consideration of 


such suin of money; that the payment of said sum would not be 


a tull compliance with the seeond or third sections of said act of 


1865, nor with any other act of the General Assembly of Missouri, 

nor with the statutorv mortgage held by the State; 
235 nevertheless, said Kasley. acting for the plaintiffs, and the 

plaintiffs persisted in their opinion that the payment of said 
sum of money would be in full satisfaction of the State’s claims 
when made according to the laws of the State, and if the State ofli- 
cers would not receive the same as full satisfaction the plaintiff de- 
clared themselves willing to receive from the treasurer a simple ac- 
knowledgment of the payment of three milions and ninet¥ thousand 
dollars ; that is, that so much money had been paid by the plaintitts, 
not in satisfaction but on account of the st: itutory mortgage, declar Ing 
that if the money was so received into the State treasury, and such a 
receipt given to the plaintiffs, and the fact of such payment on ae- 
count certified to the Gov ernor, the plaintiffS might then take ste ps 
to compel the Governor to assign the mortgage and liens. These 
defendants state that up to the time when the plaintiffs through said 


m i 
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Kasley announced their willingness to pay three millions and ninety 
thousand dollars and accept a receipt merely that the money was pud 
on aecount of the mortgage, and not in satisfaction, satd fand com- 
nussioners had refused to receive the $3,090,000 because it was only 
to pardial payment, but did agree at the urgent request of said Easley 
and the complainants to receive said sunt of money on’ account of 
the State’s mortgage as far as it would go; and said tand commis- 
sioners did direct the State treasurer so to receive it, and he did so 
receive it, and did give the receipt mentioned in the bill to plaintiffs 
dated June 20. t881, and did make the certificate of the same 
date to the Governor mentioned in the bill; the said fund comunis- 
sioners being willing to allow said Easley and piaintiffs, 1f they saw 
fit, to appeal to the courts and to show, if they could, that the State’s 
mortgage was fully satisfied by such payment. 
16. These defendants sav it is true that the State, since June 
3G =920, ISS1, has treated the said 83,090,000 paid into the State 
treasury as aforesaid as its own money, and has never offered 
to return it, and no doubt will refuse to return it in whole or part; 
that if any of the State officers who are defendants to the smit desire 
to return it, which they do not, no one or more of them has any 
power to do it; there is no authority of law to return said money 
Without legislative appropriation for that purpose, and there is none 
such. These detendants sav that should anv one or more of them 
return any of said moneys to the plaintitts thev are advised that it 
would be not only a violation of the civil but of the criminal law also. 

17. These defendants are advised to say that Inasmuch as on and 
prior to June 20, 1881, the plaintiffs for several months were per- 
sistent and urgent in their assertion that by force of the act of Feb- 
ruary 20, 1865, they had a right to elect to consider all sums of 
monev named in the several sections of said acts as due and payabie 
at any time they pleased, and that they had determined to pay 
the sume as soon as the State officers would receive it, and that 
$35,090,000 was all that the State had a right to claim, and they in- 
sisted on paving the same as so much money due and owing to the 
State, and they did pay the same as a debt which they owed, and it 
was received by the said State officers only as a partial payment of 
the debt; that the demand of the complainants under these cireum- 
stances to advise, direct, or control the use of the said money by the 
State is most inequitable and unjust. 

These defendants are advised to say that how the State shall use 
said moneys, or whether it shall use them at all, is a matter with 
which the plaintiffs have no concern. 

18. These defendants are advised to deny, and do deny, that the 

act of Mareh 26, 1881, in the bill mentioned, secures to the 

237 complainants any right to control or interfere with said three 

millions ninety thousand dollars so paid by them, and to say 

that if the plaintiff or said railroad company had paid the fall 

amount required by the said act of 1865 they would have had no 

right to control the disposition of said moneys or any part thereof. 
1s 
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Nor can the partial payment which they have made give them sach 
riahit, These detendants admit that it is the duty of the State to 
dispose of its moneys to the best advantage for its own benefit, but it 
is not required to dispose of moneys paid to it on aecount of debts 
due it for the benefit of the debtors, 

19. These defendants answer, they liave no knowledge or intor- 
mation as to what expectation or understanding, if any, the plainttts 
had at the time of paying said $3,090,000 into the State treasury In 
respect to the transter of the said money to the sinking fund, or call- 
ing in or redeeming option bonds, and say it is not true that said 
fund commissioners or any of these defendants did or said anything 
to create such expectation or understanding on the part of the plain- 
titts; the subject of the use of said moneys by the State was not 
spoken of between said Easley or the plaintiffs and these defend- 
ants. The plaintiffs and said Easley were claiming and insisting 
that the amount they paid was in full legal satisfaction of all clams 
of the State, and the pretence which plaintiffs now put forth to the 
effect that the money paid by them in June, I881, was to be used 
by the State to relieve the railroad company from further abilities 
to the State seems to be an after-thought. If the plaintiffs believed 
that the amount they paid was in full satisfaction of the State’s clan 
itis quite impossible how they are or could be interested in the uses 
of the money by the State. If. as plaintiffs pretend, they paid: the 
$5,090.G00 with the understanding that the State should use it tor 
their benefit by the purchase of option bonds or otherwise, they cer- 

tainly did not understand that they were paving all they 
238 ought to have paid. 

20, As tothe averment in the bill “that the only claim 
made upon vour orators by the defendants or any of them, or by any 
one Upon the part of the State of Missouri, to anv further or other 
payment than the sum of $5,090,000 paid as aforesaid, was a claim 
that your orators or the Hannibal and St. Joseph Railroad Company 
should indemnify the State for the loss of interest which would arise 


between the time of the pavment of the said $3,090,000 into the 
State treasury and the time or times at which the outstanding six 
per cent. bonds of the State would be called in and pad,” these 
defendants answer that it is untrue in whole and every part thereot. 

21. Asto the averment in the bill “that before said 20th of June, 
ISS1, an estimate was made by the fund commissioners of the 
amount of interest which the State would lose between the time ot 
recelving payment as proposed by said railread company and the 
times when the State could apply the money as aforesaid to the re- 
demption of her bonds as aforesaid, and the said amount of loss was 
estimated by said fund commissionets to be about SIS80,000, and 
they offered to accept the sum of $180,600 as a full equivalent there- 
for,” these defendants answer, said 'T.'T. Crittenden, John Walker, 
and D. Hl. MeIntyre on their personal knowledee, and Philip I. 
Chappell on information and belief, that the same is untrue in whole 
and every part thereof. ‘These defendants always claimed that the 
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State should be relieved of all habilities incurred by the State for 

suid railroad company in aecordance with the second or third see- 

tion of said act of 1865, and never claimed less.) They say that no 

such calculation was ever made, nor was the loss ever estimated as 
being about a hundred and eighty thousand dollars, nor did 

239 the said fund commissioners ever offer to accept SL80,000, 
nor had they anv power to do so, 

22, As to the averment inthe bill * that vour orators paid the sum 
of 83,090,000 to the defendant Chappell on the 20th day of ane, 
ISS1, upon the distinet representation, understanding and belief that 
the only further claim made against them, or the Elannibal & St. 
Joseph Railroad Company, was the claim measured by the said sum 
of SIS0.000, and that the only question remaining to be determined 
Was Whether or not such further sum of $180,000 or thereabouts 
should or should not be paid,” these defendants answer, said Crit- 
tenden, Walker, and MeIntyvre on their personal knowledge, and 
said Chappell om information and belief, that no such representation 
Was ever made by any of the defendants; that the contrary was con- 
stauntly asserted to said Easley, and these detendants find in quite 
impossible to account for any such belief on the part of the com- 
plamants, 

23. The defendants, further answering, state that they do not deny 
and have not denied that so much of the act of February 20, 1865, 
as authorized the plaintiffs and said railroad company to consider at 
their election all the sums of money named in the second section of 
sud act as dne and payable, whenever said plaintiffs or said railroad 
company should see tit to pay the same, remained in full foree and 
effect on the said 20th dav of June, 18381, nor have they denied 
that the third seetion of said act authorizing said plaintiffs and said 
rulroad company to deliver six per cent. bonds and coupons of the 
State, outstanding February 20, 1865, into its treasury equal in 
wnount to that named in the second section of said act in satisfaction 
of the State’s claims, remained in force June 20, 1881. But it is 

true that whenever the plaintiffs have made claim to these 
240 defendants or any of them that said act of 1865, in any part 

thereof, authorized plaintiffs to pay three million of dollars, 
or any other sum of money less than the aggregate amount of debt 
past due, interest and liabilities, embracing unmatured coupons as 
mentioned in the second seetion of the said act of 1865, and tale an 
assigninent of the State lien, these detendants have made two an- 
swers to such claims: first. that said act of 1865 gave neither to plain- 
tiffs nor said railroad company any such right as they claimed ; 
second, if it did, that part supposed to give such right was repealed 
and made null and void prior to June 20, ISS. 

24. These detendants are informed ani beheve that in open court, 
on the 10th of February, 1882, on the hearing of plaintiffs’ applica- 
tion for an injunction in this case, plaintiffs’ counsel, Messrs. Sayne 
and Root, did call on the defendants’ counsel then in court to re- 
turn to them without delay said three millions of dollars; bat it is not 
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true that they accompanied said demand with any offer to pay any- 
thing more on waecount of sid mortgage, and if is true thrit Ol} the 
——— day of Mareh, 1882, said plaintiffs, in a written communication 
to the fund commissioners and the State treasurer suggested + that 
the best disposition ot the whole matter would be for the fund com- 
nussioners and treasurer of the State to return fo Us the S3 000.0080, 
and for the plaintiffs to relinquish all claim to the lien?’ These de- 
fendants answer further, that prior to the receipt of said written com- 
munication said plaintitts and their attorney. Geo. W. Easley, had 
heen repeatedly informed that no power existed in any oftieer. or 
officers of the State to return said money to the plaintiffs, and these 
detendants aver that no such power then existed. or does now exist. 

25. These defendants say it is true that in Mareh, TSs2, a 


9 i] pmtper purporting to be resolutions ot the bonrd ot direetors 


“i 

ot std raullroad COMMPAaAnV Was laid before these defendants. 
eonsenting that plaintiffs receive back the $3.000,000, and in eousid- 
eration thereof to pay the interest which fell due January 1, D582, 
on the said State aid bonds issued to said railroad, but it is not tru 
that the said railroad COUMPANY otfered to pray any other interest, Or to 
continne to pay interest on said bonds as it accrues, 

265. These defendants say it is not true that said) 83,000,000 was 
paid to be applied immediately to the payment and discharge of 
S5.000,00G0 of the principal due from the railroad COMpany to the 
State; if is not true that said sum was received by the State and its 
oificers, defendants herein, as a then actual pavinent of the $5,000,- 
O00 due from the railroad cOMpany to the State, to be at once and 
lmimediately applied to the pavinent of the Princip sun of S3.000.- 
O00. These defendants are advised that said money was paid on 
account of said Mortgage and not otherwise, under the second seec- 
tion of said act of 1865, to induce the State to transfer its lien, the 
plaintiffs assuming that the payment was suflicient to entitle them to 
an ussigninent of the mortgage held by the State, and with an im 
plied obligation on the part oft the plaimtuts t¢) prey’ whatever addi- 
tional sum said second section required to entitle the plaimtitls to sald 
assignment of the mortgage. And they are further advised to state 
that said money so pala Was not understood by plaintitts as to be 
presently applied as a credit on the principal of’ said £3.000.000 of 
bonds issued in aid of said railroad, because in the nature of things 
it could not be so apphed, and the said 85.000 000 SQ paid to the 
State to procure an assignment of the mortgage to plaintiffs can only 
be understood to be received by the State in the place of the mrort- 
gave, and pro tanto a substitute for it. 

27. These defendants deny that the pavinent of the said 

2420 $5,000,000 by plaintitts happened or was oceasioned by an 
accident, surprise or mistake to or by the plaintiffS; on the 
contrary, they aver that the scheme for paving to the State $3,000,- 
Q0U in satisfaction of its claims. and to procure an assignment of its 
mortgage, leaving the State with a burthen upon it of nearly $2,00,- 
060 of unpaid coupons, constituting a speculation upon the part of 
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With the utmost deliberation, and with the advice of able counsel. 
and was pursued through a long period of time, during which every 
effort was made to prevail upon the fund commissioners and other 
State officers to become parties to said scheme, and during which 
time said officers of the State exhansted their efforts to prevent sald 
plaintiffs from attempting te carry out said scheme, declaring to them 
thiat by paying 5 CUO OOD they could get no nieht to the mortgage, 
and that they must eventually fail to avcomplsh their gypliernl 
nevertheless, after being warned again and again of the futility 
end absurdity of said scheme, and atter these detendants had repeat- 
edly 1 efused to accept 85,000,000 as satisfaction of the State’s clam, 
pla intiffs still persisted, not by accident or cee not in tnorance 
of any fact, not misfed or deceived by any act or word of these de- 
fendants, and not siirprised ino any way, nor deterred by any sense 
ot the WOE they were seeking to comunill arainst the State, they 
prevailed on the said fund comunissioners to receive sald money on 
account, and thev have no non in Jaw or equity, as these defendants 
are advised, to charge a fraud on them in the premises ; and these de- 
fendants sav if fraudulent intentions prevailed, it was not on their 
part; and defendants aver that it was not until the Supreme Court 
of the State of Missourl and this honorable court bad decided that 
they could not carry out said scheme, did complainants de- 
245 mand the repayment of said sum of money and plead that 
they had paid the same by mistake. 

28, And these defendants further answer that, as private individ- 
uals, neither one nor more of them ies POSSesslon of any portion of 
sid S3 000,000, nor ever lad or claimed to have; that said 83.000.- 
GOO, since its payment by plaintiffs, has always been, except S1.000 
used by the said fund commissioners to pay one of the said bonds so 
issued as aforesaid to said railroad company under said act of Feb- 
ruary 22, 1851, in the treasury of the State of Missouri, and in the 
possession of said St oad as a part of its funds; that said Phil. E 
Chappell, the treasurer of said State, has no eweneral authority over 
anv part tal sild aiasie ee all of bis duties are defined by law, 
and there is no law which would authorize him to make any dispo- 
sition of said money tor the benefit of the phuntifis, or for the pur- 
chase of any State bonds or coupons, nor is he in the adiiunistration 
of his office subject to the orders or decrees of this court further than 
the State of oe miav be subject to such orders or Judgments ; 
that the said Thomas TP. Crittenden, John Walker, and J. TL. Me- 
[ntvre, as private individuals, neither one or more of them: has pos- 
session of any portion of said 85,000,000 of dollars, ov ever had or 

eae to have; that as fund co: hin issloners of the State thev have 
10 general authority over said money; that all their dutics in respec 
it are defined by law, and they are ‘aadvine ‘ that there is no law to 
uthorize them to return said money to plaintiffs, or make other dis- 
position of it for their benefit, or to obey any order or judgment of 
the court further than the State would: be obliged to obey such orders 
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true that they accompanied said demand with any ofier to pay any- 
thing more on necount of said mortgage, and it is true that on the 
—— day of March, 1882, said plaintitts, in a written communication 
to the fund commissioners and the State treasurer suggested * that 
the best disposition of the whole matter would be for the fund eom- 
Miissioners and treasurer of the State to return fo us the *5.C00,000, 
and for the plaintiffs to relinquish all claim to the lien.’ These de- 
fendants answer further, that prior to the receipt of said written com- 
munication said plaintitts and their attorney, Geo, W. Easley, had 
been repeatedly informed that no power existed in any officer: or 
officers of the State to return said money to the plaintiffs, and these 
detendants aver that no such power then existed, aor does how eNXist. 

25, These defendants say it is true. that in Mareh, 1882, a 


. ™? 
‘ 


2441 paper purporting to be resolutions of the board of directors 

of said railroad company was laid before these defendants, 
consenting that plaintiffs receive back the $3,000,000, and in cousid- 
eration thereof to pay the interest wlich fell dae January 1, 1582, 
on the said State aid bonds issued to said railroad, but it is not true 
that the said railroad company offered to pay any other interest, or to 
continue to pay interest on said bonds as it accrues, 

2). These defendants Say it is not true that said S3,000,000 was 
paid to be applied immediately to the payment and discharge ot 
S5 000,000 of the principal due from the railroad company to thie 
State; it is not true that said sum was received by the State and its 
oilicers, defendants herein, as a then actual pavinent of the $5,000. 
O00 due from the railroad company to the State, to be at once and 
Immediately apphed to the payment of the principal suf of 83,000,- 
O00. These defendants are advised that said money was paid on 
account of said mortgage and not otherwise. under the second sec- 
tion of said act of 1865, to induee the State to transter its Hen, the 
plaintiffs assuming that the pavment was sufficient to entitle them to 
an assigninent of the mortgage held by the State, and with an im- 
plied obligation on the part of the plaintitts to prey Whatever adai- 
tional sum said second section required to entitle the plaintiffs to said 
assig@ument of the mortgage, And they are further advised fo state 
that said money so paid was not understood by plaintitts as to be 
presently applied as a credit on the principal of said $3,000,000 of 
bonds issued in aid of said railroad, because in the nature of things 
it could not be so applied, and the said $3,000,000 so paid to the 
State to procure an assignment of the mortgage to plaintiffs can only 
be understood to be received by the State in the place of the imreort- 
gave, and pro tanto a substitute for it. 

27. ‘These defendants deny that the bavinent of the said 

242 85,000,000 by plaintitts happened or Was occasioned by an 
accident, surprise or mistake to or by the plaintiffs ; on the 
contrary, they aver that the scheme for paving to the State 835,000.- 
O0U in satisfaction of its claims, and to procure uh assignment of its 
mortgage, leaving the State with a burthen upon it of nearly $2,00,- 
060 of unpaid coupons, constituting a speculation upon the part of 
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the railroad company of nearly the same amonnt was entered upon 
with the utmost deliberation, and with the advice of able counsel, 
and was pursued through a long period of time, during whieh every 
effort was made to prevail upon the fund commissioners and other 
State officers to become parties to said scheme, and during which 
time said officers of the State exhansted their efforts to prevent said 
plaintitis from attempting to carry out sald scheme, declaring to them 
that by paving 85,000,000 they could get no right to the mortgage, 
and that they must eventually fail to accomplish their purpose ; 
nevertheless, after being warned again and again of the futility 
and absurdity of said scheme, and after these defendants had repeat- 
edly refused to accept 85,000,000 as satisfaction of the State’s clam, 
plaintiffs still persisted, not by accident or mistake, not in lgnorance 
of any fact, not misled or deceived by any act or word of these de- 
fendants, and not surprised in any way, nor deterred by any sense 
of the wrong they were seeking to commit against the State, thes 
prevailed on the said fund comunissioners to receive said money on 
account, and they have no right in law or equity, as these defendants 
are advised, to charge a fraud on them in the premises ; and these de- 
fendants sav if fraudulent intentions prevailed, it was not on their 
part; and detendants aver that if was not until the Supreme Court 
of the State of Missourt and this honorable court had decided that 
they could not carry out said scheme, did complainants de- 
245 mand the repayment of said sum of money and plead that 
they had paid the same by mistake. 

28. And these defendants further answer that, as private Individ- 
uals, neithie SP OMe WOP DLOPe of them hits Posse sslon of any Por tion of 
sid S83 000,000, nor ever had or elaimed to have; that said 85,000,- 
OOO, since Its pavinrent by plaintiffs, has always been, except S100 
used by the said fund commissioners to pay one of the said bonds so 
Issued its wforesaud to said railroad company under said act of Feb- 
roary 22, 1851, in the treasury of the State of Nimaail and in the 
possession of said State as apart of its funds; that said) Phil. 
Chappell, the treasurer of said State, has no general authority over 
anv part of said money; that all of his duties are defined by law, 
and there is no law which would authorize him to make any dispo- 
sition of sid bioney for the benefit of the mec or for the pur 
chase of any State bonds or coupons, nor is he in the adiministration 
tf his office subject to the orders or decrees of this court further than 
the State of Missouri mav be subject to such orders or Judgments ; 
that the said Thomas T. Crittenden, John Walker, and D. Hl. Me- 
[ntvre, as private Indiv ids Us, neither one or more of them has pos- 
session ot any portion of said S5.Q00.000 of ‘dollivs, ov ever had or 
Claimed to have; that as fund COMMMESIONCTE of the State they have 
no general authority over said mouey; that all their rs In respeet 
to it are defined by law, and they are sable d that there is no law to 
authorize them to return sid mone ry to plaintitts, or mike other cdis- 
position of it for ther benefit, r to obey any order ¢ rt judgment of 
the court further than the Binto pee? be obliged to obey such orders 
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or judgements, and they are advised and insist that the plaintiffs’ bills 
do not lie against the State it this behalf, nor do they lie against the 
State’s officers in this behalf, 
29 These defendants. In answer to the said amended bil 

P44 state further, that heretofore, to wit, on the 1ith day of No- 

vernber, 1881, the said Rosewell G. Rolston, Heman Dowd, 
and Oren Root, jr.,as trustees under the alleged mortgage mentioned 
In the said bill, tiled their petition as relators in the Sapreme Court 
of Missouri against Philip 1. Chappell, treasurer of the State of Mis- 
sourl, stating and representing to the said Supreme Court, in sub- 
stance and effect, as follows, to wit: That said petitioners were al the 
time trustees in a certain mortgage made by said Hannibal and St. 
Joseph Railroad Company on the 30th day of April, 1881, under the 
provisions of an act of the General Assembly of the State of Missouri, 
entitled “An act to provide for reducing the indebtedness of the 
State,” approved February 20, 1865; that said Tanmibal and St. 
Joseph Railroad Company was a corporation under an act of said 
General Assembly approved February 16, 1847; that on the Zorh 
day of June, 1881, said Philip E. Chappell was treasurer of said 
State, and so continued to be; that in pursuance of the terms and 
conditions of an act of the General Assembly of the State of Mis- 
sour, entitled <6 AN act to expedite the construction of the Pacific 
Railroad and the Hannibal & St. Joseph Railroad,’ approved Feb- 
ruary 22, 1851, the State issued to said Hannibal & St. Joseph Rail- 
road Company fifteen hundred thousand dollars of bonds as a loan 
of the credit of the State, being the same bonds mentioned in the 
bill in that behalf; that all said fifteen handred bonds, except that 
one numbered 1244, had been renewed by the State under the terms 
and conditions of the act of Mareh 21, 1874, as set forth in the 
plamtifts’ bill herein. 

That in pursuance of the terms and conditions of the act men- 
tioned in the said bill as passed by the General Assembly of Missouri, 
and made a law December 10, 1855, titteen hundred thousand dol- 
lars of other bonds were issued, as mentioned in the plaintiffs’ bill 

herein as a loan of the credit of the State to the sid railroad 
245 company, and that all said bonds so issued under said acts of 

the General Assembly of E851 and 1855 were declared to be a 
first ien or mortgage on the line of the road of said Hannibal & St. 
Joseph Railroad Company. That all interest that had acerued upon 
any of said bonds, original or renewed, had been paid up to and in- 
cluding the first day of January, T8881, bv said Hannibal & St. Joseph 
Railroad Company. That on the 30th day of April, 18381, the Han- 
nibal & St. Josepli Railroad Company issued its bonds to the amount 
of three millions of dollars, in sums of oue thousand dollars each. as 
mentioned in the plantifs’ bill, and executed and delivered to the 
plaintiffs herein a mortgage or deed of trust to secure the said last 
mentioned bonds as set forth in said bill. That the trustees in said 
alleged mortgage (plaintiffs in this suit) sold and negotiated said 
last named three million dollars of bonds, received the proceeds, 


* 


“- 
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andl with such proceeds, together with the sum of ninety thousand 
dollars additional provided Dy siuid Plannibal X St. Foon Railroad 
Company on the 20th dav of June, ISS1. paid three million and 
ninety thousand dollars into the treasury of the State of Missouri, 
and demanded of said Chappell, as Stute treasurer, that he should 
eertify to the Governor of the State ted the relators In said petition 
(plaintifis in this suit) had paid into the treasury of the State a sum 
of money equal in amount to all indebtedness due or owing by said 
raullroad company to the State, and a// liabilities ineurred by the State 
hi Pectsoy Of havi AT | issned her honds and loaned thre SOME ho N aid COM PAY 
as a lou o if the eredit of thi State. to ait. three millions of dollars, lH- 


(ft ther with tll pater | this had aceriued “pied remarned mpd hy the COltL~ 


poanyat th trait ‘/ hen Sue aL Puy fos made, 

That said Chappell, treasurer as aforesaid, then and there retused 
and onuttedto execute and deliver such a certiticate to the Governor, 
and ever since had so refused and omitted so to do, and would not 
exccute any certificate or receipt other than that said three 
million and ninety thousand dollars was paid: into the said 
treasury and received on account of the statutory mortgage 
held by the State on the road of said railroad company, ail not in 


f ’ 


IL 


full, silisf hon thereof s this al without the certificate SO dle The inded by 


the snid pet itloners (} aduititts in — bill 1) they had neo leoal nicht to 
demand of the Governor the assignment and conveyance of said 
liens and mortgages ; and it was further stated by the said petition- 
ers (plaimtifis in the bill) that after the pavinent of the said 85,000,- 
GCO into the treasury of the State * there was no indebtedness due or 
OMY hij said He ynibal aid St, Jos ph Rail road Clon pany 10 the State, 
other than such cndehtcdness and bahil; ty WS might erst hy redsonw of thi 
SSHADICE of the said three millions of honds and juterest that nught acerue 
thi reo aft i July a Iss] “ ana thint the State treasurer based his ree. 
fusal to issue said) certificate on the ground that the sum: paid was 
not equal to the principal sum of said loan, viz., three millions of 
dollars, interest past due. and the amount of abilities of the State on 
Interest coupons to fall due after July 1, T8811; and said: petitioners 
(plaintiffs im this suit) averred that they were without legal remedy, 
ete., and they pray “that a writ of mandamus should issue against 
the said Philip kK. Chappell, State treasurer, commanding him to ex- 
ecute the certificate required by the act of February 20, 1865, and 
for such further orders and judgments as Justice might require.” 
That the respondent, said Philip E. Chappell, treasurer as atore- 
sud, appeared to said petition in said Supreme Court by D. IL. Me- 
Intvre, his attorney, he being attorney general of the State, waived 
the issuance of the alternative writ of mandamus, and on November 
28, 1881, filed his demurrer to said petition, and such proceedings 
were had in that behalf; that afterwards, to wit, on the 10th day of 
December, ISS1, the said Supreme Court of Missouri did consider 
and adjudge that said petition for a peremptory mandamus be de- 
nied, and the said petition be disinissed, and that the respon- 
247 dent recover against the said petitioners his costs and charges 
therein expended and have execution theretor; ailot which 
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will more fully and at large appear by a duly certified transcript of 
the record and proceedings 1 suid cause In said Supreme Court, a 
transcript whereof is annexed to defendants’ original answer filed in 
this cause. and to which these defendants ask Jeave to refer in con- 
nection with this answer, as Exhibit No. 1 of this answer. 

These defendants, further answering, state that the purpose, aim, 


=> 
4 


and scope of said proceedings by the plaintiffs in the Supreme Court 
of Missouri are the same with the bill in this cause; that the parties 
and subject-matter, interest, questions, and issues are substantially 
the same in this cause as in that; and they are advised that the judg- 
ment of the Supreme Court of Missouri on said petition for manda- 
mus isan adjudication of the questions and issues in this cause, and 
isa defense in bar of the plaintitfs’ bill. 

These defendants are advised by counsel and insist that the mat- 
ters and things in the said bill constitute no cause of action, show no 
right to any relief in equity, and no just claim to any injunction ; 
and now, having fully answered the said bill, they pray to be dis- 
missed with their cost in this behalf most wrongfully sustained, and 
so they will ever pray. | 

D. H. McINTYRE, 

Aitoriey- General, Solicitor for th Defendants, 
GLOVER & SHEPLEY, 
HENDERSON & SHIEDS, 

Counsel for thre Defi naditnts, 


UNITED STATES OF A MERICA, ( . 
Wi Slery District of Missouri, § 


On this 4th day of April, 1882, before me personally appeared 
D. H. McIntyre, one of the defendants in the above-entitled cause, 
and upon his oath states that he is the attorney-general of the State 

of Missouri and one of the defendants as aforesaid, and fur- 
P48 ther states, upon his said oath, that he has read the foregoing 

answer subscribed by D. Il. McIntyre, attorney-general of 
Missouri, as and for defendants as their solicitor, and knows the con- 
tents thereof, and that the same are true of his own knowledge, ex- 
cept as to those matters therein stated upon the information and 
belief, and those matters about which he is advised by his counsel as 
matters of law, and the same he believes to be true. 


D. Ht. McINTYRE. 


Subscribed and sworn to before me, clerk U. S. Cireuit Court, 
west’n dis. of Mo., this the 4th day of April, 1882. 
HL. C. GEISBERG, Clerk. 
[Seal of the U.S. Cire’t C’t for the west- 
ern district of Mo., eastern division. ] 


Filed April 4th, i882. IL. C. Geisberg, clerk. 


— 


ROLSTON ET AL. VY. CRIETENDEN ET AL. 145 
P19 And afterwards. at a reonular stated term of the Creat 


Court of the United States in and for the eastern division of 
the western district of Missouri, begun and held on the third Mon- 
dav of April, A. D. 1882, at Jefferson City, in said division, the fol- 
lowing further proceedings were had in said canse on the 25th day 


of April, in said last mentioned year, to wit: 
kt. G. Robsron et. al., trustees, } 
nS. 15 
TY. T. Crittendex, Governor, ete., et. al. 
This day comes Geo. W. Easley, solicitor for coniplainants, and 
files repheation to the answer of all the defendants, except the ELan- 
nibai and St, Joseph Railroad Co., and also files a stipulation signed 
by the sohcitors for the respective parties, stipulating as follows: 


Stipulation. 


‘1st. That this cause shall be set down for final hearing at Keo- 


kuk, Towa, Jefferson Citv, Missouri, or the city of St. Louis, Mis- 
souri, as Judge MeCrary may designate, on the iSth dav of July, 


18-2.) 2d. That each party to said cause may proceed at once to 
take depositions to be read im said eause, and that said depositions 
may be taken on oral interrogatories, before a notary public ora 
cominissioner of any Cireuit Court of the United States. and that 
the complainants shall close and finish taking their said depositions- 
in-chief on or before the 25th dav of May, 1882, and shall serve 
the respondents with notice thereof, and that the respondents shall, 
after the service of said notice, have thirty (30) days to complete 
the taking of depositions on ther part, 5d. Either party to sald 
cause may present to the other any affidavit in said cause, and upon 
the same being endorsed by the solicitors for the complainants and 
respondents, ‘to be read under stipulation” and any affidavit so en- 
dorsed may be read with like effect as if the facets therein contained 

were embodied in the deposition of the afflant regularly tak- 
250 en. 4th. The THlannibal & St. Joseph Railroad Company 

shall enter its appearance and file its answer forthwith, and 
the filing of the rephcation to the answer of all of the detend- 
ants except the Hannibal & St. Joseph Railroad Company, and the 
answer of the railroad company shall close the pleading, and the 
same shall be considered made up, and the parties are to proceed at 
once to taking proofs and bringing the cause to decision, in accord- 
ance with this stipulation, oth. Hither party, for good cause, may 
continue the hearing until another day.” 

Thereupon comes the Hannibal & St. Joseph Railroad Company, 
by its solicitors, Messrs. Winslow & Mullins, and enters its appear- 
ance herein, and also files its answer to the amended and = supple- 
mental bill, 


Said stipulation is endorsed as follows, to wit: 


iv 
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The hearing of the ease will be at Keokuk. (Signed) Geo. W. 


McCrary, circuit Judge. | 
And said replication so filed as aforesaid is in the words and fig- 
ures following, to wit: 


R, plication, 


In the Circuit Court of the United States for the western district of ‘- 
Missouri. 
RosEWwELL G. Rouston, HemMan Down, and OREN 
Root, JR., trustees, complainants, | 

Tuomas T. Crirrenpen, Governor, Viti. bk. Cuar- 

PELL, treasurer, JOHN WALKER, auditor, and 

THomas ‘T. Crirrenpen, Joun Waker, and J). 

IL. McIntyre, fund commissioners of the State 

of Missouri, and The HAnnipaLt & St. JOSEPH 

RAILROAD COMPANY, respondents. 
951 The replication of Rosewell G. Rolston, Leman Dowd, 

and Oren Reot, jr., trustees, complainants, to the answer of 

Thomas ‘T. Crittenden, Governor of Missoui, Plol. FE. Chappell, 
treasurer of Missouri, John Walker, auditor of Missouri, and > 
Thomas 'T. Crittenden, John Walker, and D. TH. McIntyre, fund 
commissioners of Missouri, respondents. 

These repliants, saving and reserving to themselves all and. all 
manner of advantage and exception to the manifest insufliciencies 
of said answer, for replication thereunto say that they will aver and 
prove their said amended and supplemental bill to be trae, certain, 
and sufhcient in law to be answered unto, and that the said answer 
of the said respondents is uncertain, untrue, and insutlicient to be 
rephed unto by these rephants; without this, that anv other matter 
or thing whatsoever in said answer contained material or effectual 
in law to be replied unto, confessed and avoided, traversed, or de- 
nied, is true; all which matters and things these repliants are aud 
will be ready to aver and prove as this honorable court shall direct ; 
and bumbly prays as in and by their said amended and supplemental 
bill they have already prayed. | 

GEO. W. EASLEY, 4 
Solicitor for Complainants, J 


And said answer of the Hannibal and St. Joseph Railroad Co. 
so filed as aforesaid 1s in the words and tigures following, to wit: 


ha) ns 


Ing [Blank page.] 
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Answer of H. & St J. BR. R. Co, to amended and supplemental 
953 Hill. 


In the Cireuit Court of the United States for the western district 
ot Missouri. 


RosEweLL G. Rotstoxn, Heman Down, and Oren Root, 
]r., trustees, complainants, 
aqst, 
Tuomas T. Critrenpen, Governor, Pintn. EK. CHarprenn, 
treasurer, JoUN WALKER, auditor, and Tomas ‘T.> In equity. 
CRITTENDEN, JoHN WaLkKeR, and D. HT. McIntyre,| 
fund cCommossioners of the State of Missouri, and THE 
ITANNIBAL AND St. Josepu RaAtmrRoap Company, re- 
spondents. j 


Now on this day comes the above-named defendant, the Hanni- 
bal and St. Joseph Railroad Company, and makes answer to the 
complainants’ amended and supplemental bill im the above entitled 
cause as follows: F’rst. This defendant admits that the complain- 
ants are residents and eitizens of the State of New York, and that 
the defendants are residents and citizens of the State of Missouri; 
that the complainants are trustees duly constituted under and in 
accordance With the provisions of a certain act of the General As- 
setnbly of the State of Missouri, entitled «An aet to provide for re- 
ducing the indebtedness of this State,” approved February 20, 1865, 
and that the oftheial charaeters of the defendants other than this 
defendant are as alleged in the said amended and supplemental 
bill. 

This defendant admits that it is and at all the times mentioned in 
the said amended and supplemental bill was a corporation organized 
and existing under the laws of the State of Missouri, owning and 

operating a railroad in said State extending from ILlannmibal, 
254 on the Mississippi River, to St. Joseph, on the Missouri 
River, 

Second. Vhis defendant further admits that the several acts of the 
General Assembly of the State of Missouri mentioned and referred 
to in the said amended and supplemental bill as having been ap- 
proved or become laws on the 16th day of February, 1847, 22d day 
ot February, S51. 10th day of February, 1855, 10th day of Decem- 
ber, 1855, 20th dav of February, 1865, 4th day of March, 1868, 21st 
day of March, 1874, and 26th day of March, 1881, were and are 
laws of the said State as therein alleged. 

Third. Vis defendant further admits that there were issued by the 
State of Missouri and sold by this detendant bonds of the said State is- 
sued under the act of February 22, 1851,to the amount of fifteen hun- 
dred thousand dollars, and under the act of December LO, 1855, to 
the amount of fifteen hundred thousand dollars, and that the times 
of issue and terms of the said bonds were as alleged in said bill, and 
that the total amount realized by this defendant upon the sale of all 
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of the said bonds at their real market value was the sum of $2,447,- 
718.50 and no more. 

Fourth. This defendant further admits and avers that this defend- 
ant duly and tormally accepted and consented to the act of March 
, mentioned in the suid bill, and filed its written ccept- 
und agreed to the renewal and exten- 


4 


Jist, 15/4, 
anee thereof and consented 
sion of the indebtedness of the State as therein alleged, upon the 
terms therein mentioned, and having in view all of the then existing 
laws of the State of Missouri regarding the said State aid bonds 
mentioned in the said amended and supplemental bill and the obh- 
eations ot this defendant in relation thereto, and all the limitations 
upon such obligation, and all the alternative methods of providing 
for the same afforded to this defendant by the then existing laws, 
and having particularly in view and being influenced particularly 
by the provisions of the act of February 20, 1865, aforesaid, and thiut 
in pursuanee of the said act and consent there were surrendered to 

the State of a in the said State aid bonds issued under 
955 the act of Fe! bru iy 22, 1851, bonds to the aggregate amount 

of princi Ipal of Si, 199.000, and there were issued in exchane 
therefor, under the said act of March 21, 1874, a like amount of 
new bonds of the State at the times and in the amounts and bear- 
ing the endorsement in that behalf in said amended bill alleged. 

‘And this defendant further answers that the remaining bond of 
the principal sum of one thousand dollars of the issue under the act 
of February 22, 1851, was, before the tihng of the amended and 
upiiemanied bill herein, paid by the defendant, Phil. EK. Chappell, 
treasurer ot the State of Missouri, out of the suin of three nillions 
of dollars paid to him on the 20th of June. ISS 1. by thie complain- 
wuts, and that all of the bonds issued under the act of February 22, 
1851, aforesaid have been satistied, discharged, and cancelled. 

Pifth. This defendant further admits that after the Passage of the 
act of Deeember 10th, 1855, it pald to the treasurer of the State. by 
way of percentage under the provisions of said) act, the sam of 
S1,900, which is still beld by the treasurer of said State; that no 
further or other funds were paid to the treasurer under the provisious 
of the 5th section, and that the sum of two and a halt per cent, on 
each twenty-year bond and one and a quarter per cent. on cms 
thirty-vear bond issued under the aforesaid acts to and ineludine 
January Ist, 1882, amounts to the sum of S1,518.205. and that the 
suin of ten per cent, per Guth Upon the net earning s of this de- 
fendant down to and including the vear 1S] _— 1 amount to the 


sain of SLS88,010, and amounting In the agvreeate to the sum of 
205, etic th: tut ho SUITS Were re) Ver Cov ne tei ae pursuant ti ) the 


aed owe 


act of March 28th, 186L, mentioned in the said amended bill. and 
that prior { o the vear 186] the State of Missouri had, in addition to 


Ss? GOG 


the aid given to this detendant, loaned its) credit by the issue of 


bonds to the several railroad oan ines mentioned in the said 
256 bill to the ageregate amount of $20,701,000, That in the 


Ly 


early part of 1865 all said oumsisainlee trade default in providing 


= 


= 
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moneys for the payment of interest on the said bonds, and were 
largely indebted to the State thereon. This defendant alone had 
always provided tor the interest upon the bonds issued to it. None 
of the said railroad companies, including this defendant, had com- 
plied with the sinking-fund provision of the act of December 10th, 
855, or any provisions of law regarding the creation and mainte- 
nance of asinking fund. No payments have been made of the sur- 
plus proceeds of lands under the [Stu section of the act of December 
10,1855. ‘That the said lands and the entire railroad and tranchises of 
this defendant were then heavily burdened with mortgages, and this 
defendant was in defanlt in the payment of interest secured by the 
sald mortgages, and that if was impossible tor this defendant or any 
of the railroad companies of the State to comply with the said sink- 
Ing-tund provision, and that the act of February 20th, 1865, was 
passed for the purpose of affording a practical method for the pay- 
ment of the principal and interest of the said State aid bonds. And 
this defendant further shows that at the same time and at the time of 
the passage of the said act of February 20th, 1865, the State of Mis- 
sourl Was In default in the payment of interest upon its bonds, and 
that the said bonds and large numbers of over-due and unpaid in- 
terest Warrants or Coupons thereon were then outstanding and sell- 
Ing in the market at prices much below the paror face value thereof. 

Sith. Vins defendant further adniuts and avers that aiter the en- 
actinent of the said act of February 20th, 1865, and upon the faith 
thereot and induced thereby, among other things, many persons and 
corporations loaned money to this defendant in large sams, secured 
by liens subsequent to the statutory lien of the State, and that out 
of the moneys so loaned and out of the earnings of this defendant's 

road this defendant laid out and expended large sums, amount- 
257 ing to several millions of dollars, in the repairing, rebuilding, 

and re-equipment of the said railroad and the building ot ad- 
ditional side tracks, station-houses, and depots, and in the purchase 
or acquisition of additional property therefor and the branch lines 
mentioned in said amended bill, 

Serenth. This detendant further admits the execution and delivery 
of three million dollars of bonds and a mortgage to secure the same 
to the complainants, as alleged in the said bill, and for the purposes 
therein mentioned, and that with the funds arising and realized from 
the said bonds. tovether with the sum of S90,000 turnished by tins 
detendant, complainants paid into the Treasury of the State of Mis- 
sourt on the 20th dav of June, ISsd, the sui of 85,000,000. And 
this defendant further admits and avers that the seid sum was a sum 
of money equal in amount to all Indebtedness due or owing by this 
defendant to the said State and all Nabilities incurred by the State 
by reason of having issued her bonds and loaned the same to this 
defendant as a loan of the credit of the State, together with all in- 
terest that had at the time when such pavinent Was made accrued 
and then remained unpaid by the said company. 


rf 
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This defendant admits the exeention and delivery of the receipt 
and certificate set forth in the said bill. 

And this defendant admits and avers that the State of Missouri 
has ever since the 20th day of June, 1881, continued to use and enjoy 
the said sum of 83,090, 000, except the sum of 890,000 paid by the 

sald State for emven upon the ist day of July, 1881, and the further 

sum of one thousand dollars paid by the suid State for the discharge 

of the remaining bond issued under the act of February 22, 1851, as 

aforesaid, and that ever since the 20th day of June, 1881, this defend- 

ant has paid and continued and still continues liable to pay the 

258 interest accruing semi-annually apon the $5,000,000 of bonds 
so us aforesaid issued to the cotta: as trustees. 

This defendant further admits that the said payment of $5,000,000 
was made by the complainants after and pursuant to numerous com- 
munications and conferences between this defendant and the defend- 
ants, as officers of the State of Missouri, and after and pursuant 
among other things to the several instructions, letters and messages 
in that bebalf in said bill alleged. 

This detendant admits and avers that the act of March 26, 1ssl, 
mentioned in the said bill, was passed in anticipation of the said pay- 
ment of June 20, 1881, and for the express purpose of providing for 
the disposal of the moneys so to be paid by immediately calling in 
for payment a like amount of the 6 per cent. bonds of the State of 
Missonn, and that the said payment was made and received in view 
of the said act of March 26, 1881. This detendant further admits 
and avers that there is not and was not on the 20th of June, 1881, 
any indebtedness whatsoever due or owing by this defendant to the 
State of Missouri, or ability incurred by the State for this defendant 


other than such indebtedness or lability as then existed by reason of 


the’ issue of the said $3,000,000 and the interest then acerued and 
unpaid thereon, and that all interest thereon which had aeerned 
prior to January 1, 1881, had been provided for by this defendant 
and out of the defendant’s fund, without the advance of any money 
from the treasury of the State of Missouri for that purpose. 

This defendant admits and avers that by virtue of the said pay- 


ment this defendant’s obligation and indebtedness to the State of 


Missouri, by reason of the loan of the credit of the State aforesaid, 
was fully satisthied and discharged, and that full and complete provis- 
ion Was made thereby for the redemption of the said bonds and 

the payment of the interest accrued and to acerue thereon, 


259 and this defendant admits that the complainants by virtue of 


such payment became entitled to all the rights and privileges 
provided in the act of February 20, 1865, for the trustees therein 
mentioned, 
ri e ° ° ; ‘ > 
Phis detendant admits that there were outstanding and subject to 
‘all upon the 20th day of June, 1881, and 26th day of June, IS8S81, 
and Ol) the 1st day ot July, 1SS] is end On} the 1st dav oft December, 
ISS1, option bonds of the State known as five-twenty bonds, bearing 


O per cent. interest, and other six-per-cent. bonds of the State of 


( 


—— 
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Missourt of the amounts in that behalf allezed in the said bill: and 
that there are other bonds of the said State whieh will beeome sub- 
ject to eall, and can be called in for payment daring the vear 1882 
to the amounts in that behalf alleged in the said bill; and that if 
the detendant officers of the State had complied with the terms of 
the act of June 20, 1881, the whole of the said three million dol- 
lars would have been already applied to the redemption of the 6 per 
eent. indebtedness of the State of Missouri. 

And this defendant further admits that the expectation and under- 
standing upon its part was,at the time of the said payment, that the 
same would and should be forthwith applied as aforesaid, in aecord- 
ance with the said aet. , 

Eighth, ‘This detendant admits and avers that before the 20th day 


of June, 1851, to wit, in the month of February, 1881, an estimate 


was made by the defendants, the fund commissioners, of the amount 
of interest which the State of Missouri would lose between the time 
of receiving payment of the said three million dollars ander the aet 
of 1860, as proposed by this defendant, and the times when the 
State could apply the money as aforesaid to the redemption of her 
bonds, and the swd loss was so estimated to be about $180,000, and 

that said fund commissioners offered to accept the sum of. 
260 SIS0,000 as full equivalent for the said loss, acting therein 

by and through the defendant, Johu Walker, auditor of the 
State of Missouri, as their duly-authorized representative. 

This defendant is informed and verily believes that it Is true, as 
alleged in the said bill, that the complainants paid the sum = of 
$3,090,000 to the detendant Chappell on the 20th day of June, 
188i, upon the distinet representation, understanding, and belief 
that the only further claim made against them or this defendant, in 
behalf of the State of Missouri, was the claim: measured by the said 
sum of S1S0,000, and that the only question remaining to be deter- 
mined was the question whether or not such further sum of $180,000, 
or thereabouts, should or should not be paid, if any question remained 
to be determined. This defendant admits that no part of the three 
million dollars paid as aforesaid has been applied to the payment of 
the option bonds of the State known as five-twenty bonds, or any 
of them, and that the said money has been placed and Jett on de- 
posit in bank to the credit of the State of Missouri at a rate of inter- 
est less than one per cent. per annum, and not otherwise invested, 
with the exception of the one thousand dollars applied as aforesaid 
in payment of the unexchanged bond issued under the act of 1851. 
And this defendant admits the enactment of the act of March 
29, 1881, and of the several provisions of the constitution of the 
Stute of Missouri set forth in the said bill; and that this defendant 
is informed and believes that the defendants, the officers of the said 
State, claim and pretend that a large number of the five-twenty 
bonds issued under the act of March, 1875, have been caused to be 
no longer subject to eall under the provisions of the act of March 
26, ISS1, and that the State of Missouri paid the interest upon the 
$3,000,000 of State aid bonds which matured on .the first of July, 
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[XS] without anv other provision on The part or tis cb 
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° keagh C084) — i 
of 85,090,060 by the 


26] ant than the aforesaid payment 7 
‘ } 1 . ‘ on } _ ] 
plainants, and that the said State mide detault im the 


payment of interest upon the said three inition dollars of bonds 
which accrued on the tirst day of January, 1882. and has tailed and 
refused to pay the said interest, or any part thereof. 

Ninth. This defendant further savs that it is informed and verily 
believes that the defendant Thomas ‘T. Crittenden and the other 
defendants, officers of the State of Missouri, after the default of 
January Ist, 1880, aforesaid, claimed and insisted and have since 
claimed and insisted, in regard to the rights of the State and the 
obligations of this defendant in relation to the said snm of $3,000,000 
and the interest upon the said State aid bonds, as is in that behalf 
alleged in the said bill. This defendant admits and avers that after 
the making of the claims aforesaid, and upon the 10th day of Feb- 
ruary, 1882, in open court, and thereafter again on or about the 16th 
dav of March, 1882, in writing, the complainants offered to receive 
back the said sum of three million dollars paid by them on the 20th 
of June, 1881, and, upon said repayment being made, to waive all 
rights and privileges which bad acerued to them by virtue of said 
payment, and that at the same time this defendant consented that 
said sum be repaid to complainants, and that all rights which had 
accrued to it should be waivid if such repayment should be made, 
and that at the time of the said written offer this defendant offered 
and was and ever since then has been ready and willing, in case of 
such repayment, to forthwith poy the interest accrued upon the said 
State aid bonds on the first of January, 1882, and thenceforth to 
continue to pay the interest on said bonds as it should aeernue. And 
this defendant says that it still is ready and willing and now offers 

upon such repayment to forthwith pay the said interest 
262 of January 1, 1882, and to continne to pay the said interest 

on the said State aid bonds as it shall accrue. This defendant 
is informed and believes that it is true that the defendants, the ofh- 
cers of the said State, have refused and still refuse to accept said 
offer or repay the said moneys or any part thereof. This detendant 
further admits that it is true, as alleged in the said bill, that the said 
three milhon dollars paid to the State on the 20th of June, 1881, 
was paid and received as a then actual payment, to be immediately 
applied to the payment and discharge of the indebtedness of this 
detendant to the State, and not otherwise, and that the said State is 
bound so to apply the same or to return the same to the complain- 
ants. 

Tenth. This defendant further admits and avers that the defendant 
Crittenden, under the pretence that this defendant is in default in 
not providing for the payment of the interest upon the State aid 
bonds which accrued January Ist, 1882, has threatened to advertise 
and sell, and has in fact advertised for sale and now threatens to sell 
the railroad and appurtenances of this defendant at public auction 
in the city of St. Louis on the 4th day of October, 1852, under the 


pretended authority of the 11th section of the act of February 22, 


% 
| 
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185}, and that in case this defendant should fail to pay such semi 
wunual diterest upon said State aid bonds upon the successive inter- 
Csi davs the maturity thereot, the said deteucant Crittenden wou 
notwithstanding any previous payment or payments of interest, pro- 
ceed to advertise and sell the said railroad and its appurtenances as 
he has advertised and now threatens to sell the same. 
And this detendant pravs leave to be dismissed with its reason- 
able costs and charges in this behalf most wrongfully sustained. 
THE HANNIBAL & ST. JOSEPH R. KR. CO, 
by WM. DOWD, Presieni. 
205 Attest: J. A. HILTON, 
See’ y. 
CILAS. A. WINSLOW, 
A. W. MULLINS, 
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f Seal of the Hannibal & St.) 
( Joseph RR. Company. 4 


UNITED STATES OF AMERICA, ) 


South edd District of N if? York, § on 


On this 22d day of April, 1882, before me personaily appeared 
Witham Dowd, who, upon Ins oath, states that he is the president of 
the Tlannibal and St. Joseph Railroad Conmpany, one of the defend- 
suits in the above-entitled cause, and further states, upon his oath, 
that he has read the foregoing answer and knows the contents 


, ; } : ‘ Bs ai I ~~ . . oc 
thereot, and that the same is true of his own Knowiedge, except as 


. . ge ° e+ yi ’ 
to those lniatters therein stated pon Mormation and behiet, and the 


WM. DOW D. 


sume he believes to be true. 
Subscribed and sworn to betore me this 22 day of April, 1882. 

[NOTARIAL SEAL. | JOSEPIL KUNZMANN, 
Notary Public, N.Y. Co. 


Filed April 25th, 1882. HL. C. Geisberg, clerk. 


And afterwards, to wit, on the Sth day of August, 1882, 
POD there was filed in the clerk’s office ot said Cireuit Court an 
opinion on final hearing in the words and figures following, 
to wit: 
Opinion. 
In the Circuit Court of the United States, eastern division western 
district of Missouri. 
RoOSEWELL G. NoLstTon et al., trustees, 
wets , Equity. 
Tuomas T. CritTENDEN, Governor of the State 
of Missouri et al. 
On final hearing. 
McCrary, Circuit Judge. | 
By a series of legislative acts beginning with the act approved 
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» ot railroads in that State. 
ew ng the enterprises thus largely assisted was the Hannibal and 
nt Jose ‘ph railroad, for the construction of which the bonds of the 
to the amount of three millions of dollars bearing interest at 
SIX per cent, per annum, payable semi-annually, were issued. 

One half of this amount was issued under the act of 1851 and the 
remainder under the act of 1855 

The bonds issued under the former act were to run twenty years 
and those under the latter act were to run thirty years. Some of the 
bonds have since been funded and renewed. 

Coupons for the interest on the entire three millions were executed 
and made payable in New York 

These acts contain numerous provisions intended to secure 
the State against loss, and to require the railroad company to 
pay the interest and principal at maturity, 

Upon the hearing of the application for a preliminary injunction 
in this case the question of the true construction and effect of this 
legislation was fully considered, and the conclusion reached, as an- 
nounced by Mr. Justice Miller, was that it was made the duty of the 
railroad company to save and Keep the State from all loss on account 
of said bonds and coupons; the treasury of the State was to be ex- 
onerated from any advances of money to meet either principal 
interest. The State contracted with the railroad COM pany for coln- 
plete indemnity. She was required to assign her statutory mortgage 
hen only upon payment into the treasu ry of a sum of money equal 
to all indebtedness due or owing by said company to the State, and 
ail liabilities incurred by the State by reason of having issued her 
bonds and loaned them to the company. 

The unpaid and unmatured coupons constituted a liabilitv of the 
State, eee a debt owing though not due, and until these are pro- 
vided for the State is not bound to assign her hen upon the road. 

Such was the view of the statutes taken by the court upon the 
former hearing, and [ am not disposed to depart from it. 

Another question which was mooted at the former hearing, but not 
decided, is now by the amended bil! presented for determination. It 
is this: What, if anv, account is the State to render of the use of 
the S35 000,000 paid into the treasury by the colnplunants on the 20th 
dav of June, 1881 7 

Can she hold that large sum of money, refusing to make any ac- 

ant of it, and stl insist upon fall payment by the railroad com- 
“ iv of all outstanding —— i 
Upon this subject Mr. Justice Miller in the course of. his opinion 
upon the former hearing aerrs “Tam of the opinion that the State 
having aecepted or got this money into her possession is under a 

moral obligati mn (and Pf dlo not pret nd to commit anybody 
as to how for its legal obligation goes) to so use that money 


} 
s, 80 far as possible, to protect the parties Who bave paid it 
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world vo to extinguish the interest on the State’s « 1S. 

In order to dete rnune w he ‘ther this obligation is one which may 
be entoreed by a court of equity, it is necessary to consider the force 
and efrect of the act of the General Assembly of Missouri, approved 


March 26, 1831, and which is as follows: 


AN act to provide for the transfer to the State sinking fund any sur- 
plus money that mav be in the State treasury not wig tented tO 
defray the current expenses of the State government and to meet 
thie appropriations made by law, and to authorize the fi iad come 
tnissioners to Invest the same in the redemption Or purchase ot the 
bonds of the State and bonds of the United States, Hannibal and 
St. Joseph Railroad bonds excepted. 


1 ‘ 


be it enacted by the General Assembly of the State of Missouri 
as follows: 

SrerioN 1. Whenever there is any money in the State treasury 
not necessary to defray the current expenses of the State govern- 
ment and to meet the appropriations made by law, 1t shall be the 
duty of the State auditor, and he is hereby authorized and required, 
to transfer the same to the eredit of the State sinking fund for ¢] 
purpose of paying the State debt or any portion thereof and the i 
terest thereon cls it becomes due. 

Sec. 2. Whenever ‘re is sufhie money in the sinking fund 
to redeetn ot * pure hase one or more of the bonds of the State ot Mis- 
sourl, such sum is hereby appropriated for such purpose, and the fund 
commissioners shall immediately eall in for paviment a like amount 
of the option bonds of the Stafe known as *five-twenty bonds :” 
Provided, That if there are no option bonds which can be ealled in 

for payment, they may invest such money in the purchase of 
any of the bonds of the State or bonds of the United States, 
the Hannibal and St. Joseph Railroad bonds excepted. 


Approved Mareh 26, 18st. 


is act Was passed in response to a spec lal message of Governor 
Crittenden dated February 25th, 188i, in which he informed the 
Legislature aye the PuUepose ot the Hlannibal WN ei A Joseph Company 
to * discharge the full amount of what it claims is its present indebt- 
edness to the State,’ and advised that provision be made for the 
‘profitable disposal? of the sam when paid. 

It will be seen that the act net only authorized but required the 
auditor to transfer the sum when received “to the eredit of the State 
sinking fund for the purpose of paving the State debt or any portion 
thereot and all the interest thereon tls it beeomes due 

And it furthermore required the fund conmiunissioners, whenever 
there shoul I be in the sinking ao la sum sufficient to purchase one 
or more of the bonds of the State, immediately to call in for piy- 
ment option bonds of the State kny Wh ous * five-twenty bonds,” 
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invested in the purchase of bonds of the State or bonds of the United 
S‘ates, . 

The purpose of this enactment evidently was to enable the officials 
of the State to receive the $3,000,000, and to immediately invest it 
in the securities named or some of them. 

Under the constitution of the State no money ean be drawn from 
the treasury except in pursuance of an appropriation, and as i was 
foreseen that this sum might be received at atime when the Legisla- 
ture was not in session, the act made the necessary appropriation: in 
advance, The Legislature wisely determined that so large a sum 
should not be allowed to remain in the treasury for an indefinite 
period unused and earning no income, It is true that the act does 
not specifically mention the $3.000,000 to be paid on account of the 
State aid bonds issued to the Hannibal & St. Joseph Railroad Com- 

pany, but it clearly appears that it was passed with direct 
269 reference to that fund and in response to the message of the 
Governor asking that provision be made for its vestment. 

The act was undoubtedly a part of the legislation relating to. this 
Joan, and if it did not enter into and become a part of the contract 
between the parties in interest, it was at all events binding upon the 
State, and the complainants had a right to rely upon it and to pay 
their money to the treasurer upon the faith of it, and with the expec- 
tation that it would be obeyed and executed. 

Can the State disregard it and still hold the railroad company 
bound for the unmatured interest to the same extent as if the 
$3,000,090 had not been paid ? 

That such a view of the rights and duties of the State would be 
in the last degree inequitable, is too plain for argument. 

The State aid bonds have an average of about ten vears to ran, 
so that the interest to be provided for amounts to about STSOO GOD, 
The $3,000,000 now In the State treasury paid Dy complainants will 
produce nearly the whole of this sum.if the officers of the State will 
invest it in obedience to the positive requirements of the statute. 
By executing the law the State ean save this laree sum to complain- 
ants, and still receive all that is due her. 

That she ought to do so upon principles of justice and equity, to 
say nothing of the binding force of the statute, is entirely clear. 

Interest is a sum paid for the wse of money. It presupposes that 
that the party paying the interest has the use of the principal. Tt 
the State is not bound to invest the $3.000.000 and account for the 
prolits of the Investinent, It follows that the State has the principal 
sum and pays No interest, While the complainants pay interest for ten 
years upon 35,000,000, the use of which is enjoved by the State. ‘To 
this it has been answered by counsel! for the State— 

1. Phat the statute imposes merely a duty upon the State auditor 
as between that officer and the State, and ~ 

a a ee 
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In substance it is claimed that in so far as the rights of complain- 
ants are concerned the State officers were nt liberty to disrecard the 
act. In this view I do not eoneur. Even if the terms of the statute 
were permissive only, and meant no more than the words generally 
emploved in statutes imparting a grant of authority or power to a 
public officer to do a certain act, still it is well settled that all sueh 
acts are to be construed as mandatory whenever the public interest 
ov individual rights eall for the exercise of the power conterred, 

Supervisors vs. United States, 4 Wall, 435. 
Galena vs. Amy, 5 Wall. 705. 


VMeDougall rs, Peterson, 11 0. b., 755. 
Opinions Atty Gen. U.S., vol. 15, p. 621. 


But the terms of the act are clearly mandatory. 

The anditor is “authorized and required? to transfer the money to 
the credit of the sinking fund, and itis declared that upon such trans- 
for ‘*the fand commissioners shall fmmediately call in for payment a 
like amount of the option bonds of the State Known as ¢ five-twenty 


bonds.’ ” 

Mv conclusions upon the law of this case are: 

1. Phat the payment by complainants into the treasury of the 
State of the sum of $5,090,000 on the 20th of Jane, 1881, did not 
satisiv the claim of the State in full, nor entitle complainants to an 
assigninent of the State’s statutory mortgage. 

oes th 
000 so paid by complainants without unnecessary delay in the securi- 
ties named in the actof March 26, 1SS1, or some of them,and so as 
to save to the State as large a sum as possible, which suim so saved 
would have constituted as between the State and complainants a credit 
pro taivto Upon the Ho matured COUPONS now ih controversy. 


i 


ya 3. That the rights and equities of the parties are to be de- 
termined upon the foregoing principles, and the State must 


stand charged with what would have been realized if the act of 
Mareh, T881, had been complied with. | 

[t only remains to consider what the rights of the parties are upon 
the principles here stated. 

In order to save the State from: loss on account of the default of 
the railroad cotnpany a further sum must be paid. In order to de- 
termine What thyeut furt rh) is ctl accounting hiust Le linc. The 
Guestion to be settled by the accounting is, how much would the 
State have lost if the provisions of the act of March, 1881, had 
been eomplied with ¢ That act provided for the Vestment ot the 
83,000,000 paid in by complainants on the 20th of June, 1851— 

z, In the + five-twenty bonds’? of the State as rapidly as they 


» .*% 
ot ae 


L 
hi 


were subject to eall, 

2. Any portion of sad fund that could not be invested in the 
five-twenty option bonds beeause none were subject to call was to 
be invested in bonds either of the State or of the United States. 

i think a perfectly fair basis of settlement would be to hold the 
State liable for whatever could have been saved by the prompt exe- 
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and investing the remainder of the fund in the bonds of the United 
States at the market rates. 

Upon this basis a caleutation can be made, and the exact sum 
still to be paid by the complainants in order to fully indemnify and 
protect the State can be ascertained. For the purpose of stating 
any account upon this basis and of determining the sum to be paid 
by the complainants to the State, the cause will be referred to John 
Ix. Cravens, one of the masters of this court. The said master will 
examine and consider the proots on file, and, if necessary, will take 
further testimony upon the subject of this reference and will report 

to the next term of court. In determining the time when 


Mt fe the investments should have been made under the act of 


March, 1881, the master will allow a reasonable period from 
the time of the receipt of said sum of $3,000,000 by the treasurer 
of the State, that is to say, such time as would have been required 
for that purpose had the officers charged with the duty of making 
said investment used reasonable diligence in its discharge. 

The Hannibal & St. Joseph Railroad is advertised for sale for the 
amount of the instalment of interest due January 1, 18582, which 
instalment amounts to Jess than the sum which the company must 
pay in order to discharge its lability to the State upon the theory of 
this opinion, 

The order will therefore be that an injunction be granted to en- 
join the sale of the road upon -_ payment of the said instalment of 
interest due January 1, i882, and if such payment is made the mas- 
ter well take it into account in making the computation above 
mentioned. 

JOHN F. DILLON, 

ELIHU ROOT, 

AGER SWAYNE, 
GEO. W. EASLEY, 
For Complainants. 
GLOVER & SHEPLEY, 
— NDERSON & SHIELDS, 
H,. McINTY RE, Al? iy- General, 


For Respond nis. 


And afterwards, on the 16th day of September, 1882, it being in 
vacation of said Cireuit Court, the following further proceedings 
were had in said cause, to wir: 


This day there 1s received and filed herein the following order, 
to wit: 
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~Clreuit Court, eastern division of the western district 


ot Muissourt. 


Decree aid Order of Ree Pee, 
& 
RCSEWELL G. Rouston, Heman Down, and OREN [toor, 
JR., trustees, complainants, 
1578 agains 
Thomas T. Crrerenpex, Governor of Missouri, Purmrp 
EK. Cuaprenn, treasurer of Missouri, Joun Waker, 5 In equity. 
auditor of Missouri, Thomas ‘TT. CrirreNnDEN, JOIN | 
Watker, and D. Hl. MciInryre, ftund commissioners 
of Missouri, and THe HANNIBAL AND ST. JOSEPH 
RAILROAD COMPANY of Missouri, respondents. 


This canse, by consent of parties, having come on to be heard 
before the eireuit judge upon the amended and supplemental bill of 
complaint herein, the separate answers of the defendant, the Han- 
nibal and St. Joseph Railroad Company, and the joint and several 


answer of the other defendants. the replication oft the complainants 
. 


to such answers, wnd the Pproo S. oral, doenmentary, nd written, 
tuken and filed in said cause, and having been argued by counsel 
for the respective parties : 

Now, therefore, on consideration thereof, 1t is— 

Ordered, adjudged, and decreed, and the court doth hereby order 
and decree, as follows: 

The complainants are entitled to have trom the defendant, 
T. Crittenden, Governor of the State of Missouri, an assigninent to 
them, as trustees, of all the first hen of the State of Missouri upon 
the Hannibal & St. Joseph Railroad and its appurtenances, in accord- 
ance With the provision of the act of the General Assembly of the 
State of Missouri, entitled “An act to provide tor reducing the 


Indebtedness of the State,’ approved February 20, 1865, upon the 


r 


Thomus 


4 
4 
? 
7 


pavinent by the said complainants or by the defendant. the 
2740 Hannibal and St. Joseph Railroad Company, to the treasurer 


of the State of Missouri of the sum ot monev which, together 


With the sum of 83,000,000 paid by said complainants to said treasurer 
on the 20th day of June, 1881, applied and tivested within a reason- 
able time after that date, in accordance with the provisions of an act 
of the General Assembly of the State of Missouri, entitled An act 
to provide for the transfer to the State sinking fund any surplus 
money that may be in the State treasury not necessary to defray the 
current CAPCHSEesS of the State government and to meet tne appropri- 
ations made by law, and to authorize the fund commalssioners to 
Invest the same in the redemption Or purchase of bonds of the State 
and bonds of the United States, Hannibal & St. Joseph Railroad 
bonds excepted,” approved March 26, 1881, would have indemmnitied 
the said State against loss by reason of her obligation for the pay- 
ment of interest upon the three million of dollars of bonds issued 
by said State in aid of the Llannibal & St. Joseph Railroad Company 
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until the respective dates of the maturity of said bonds; that the 


complainants were and are entitled to have the said $3,000,000 paid 
as aforesaid to the said treasurer of the State of Missouri, under the 
provisions of the aforesaid act of February 20, 1865, apphed and 
invested under and in accordance with the provisions of the said act 
of March 26, 1881, to the payment of the option bonds of the State 
of Missouri known as 5-20 bonds as rapidly as they were subject to 
eall and payment, and in the meantime, and until such bonds became 
subject to call and payment or other portions of the State debt or 
interest thereon became due, to have the remaining and unapplied 
balance of the said moneys invested in bonds of the United States 
at the market rates, and when any portion of the said 5-20 bonds 
became or should become subject to call and payment, or any por- 
tion of the State debt or interest thereon became or should be subject 
to redemption or payment, fo have the said moneys applied tfoin 
time to time to the redemption or payment thereof. 
279 It is further ordered, adjudged, and decreed that it be re- 
ferred to John Ix. Cravens, esq., one of the masters of this 
court, to examine and consider the proofs on file, and, if necessary, 
to tuke further testimony upon the question as to what sum, ineclud- 
ing the said $3,000,000, was necessary to indemnify the State as atfore- 
said if the same were applied and invested as hereinbefore provided 
Within reasonable time in the exercise of due diligence by the ofh- 
cers of the State afterthe 20th of June, 1881, and to report the same 
to this court at the next term thereof. 

It is further ordered, adjudged, and decreed that upon payment 
or tender to the treasurer of the State of Missouri of the sum of 
ninety thousand dollars, on or before the 4th day of October, 1552, 
by the complainants, or the defendant the Hannibal and St. Joseph 
Railroad Company, which sum is to be credited to the said complain- 
ants by the said master in his account and report, the defendant 
Thomas 'T. Crittenden, Governor of the State of Missouri, his agents, 
attorneys, and servants, be, and they hereby are, and each of them 
is, absolutely restrained and enjoined, until the final judgment in 
this cause, from selling or advertising for sale the Hannibal and St. 
Joseph hailroad Company, or its appurtenances, or any part thereof, 

(Signed) GEO. W. McChARY, 
Circuit Judge. 


And afterwards, on the 19th day of Mareh, 1883, it being in va- 
cation of said Circuit Court, the following further proceedings were 
had in said cause, te wit: 

Rh. G. Rouston et al., trustees, ) 
vs. ( 1578. 
T. 'T. Crirrenpen, Gov., et al. \ 


276 This day there is received per express, and filed herein, the 
report of the special master, with accompanying exhibits. 

207 And said master’s report so filed as aforesaid is in the words 
and figures tollowing to wit: 


Sri 
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Muster’s. Report. 


In the Cireuit Court of the United States for the western distriet of 
Missouri), e. d. 


RoOSEWELL G. RoLston et al. 
rs, In equity 
Thomas ‘Il’. CRITTENDEN et. al. 


The undersigned, master in chancery, to whom the matter of tal- 
Ing an account in the above entitled snit was referred by decretal 
order, certified copy of which is herewith returned, would most re- 
specttully submit this report. 

In addition to the proots referred by the order, both coniplainants 
and defendants took further proots, which were considered at the 
hearing and are herewith returned. The proofs so taken disclose 
the widely differing views of the parties as to the effect and purpose 
of the decretal order; which views were earnestly pressed by elab- 
orate discussion covering the history ot the relations existing between 
the Hannibal & St. Joseph Railroad Company and the State from 
February, L851, to the present time, and especially the steps by 
which the present litigation hits proceeded. 

Tam not inelined to adopt the construction of the decretal order 
insisted upon by the complainants, that the court intended thereby 
to assume directory control over the financial affairs of the State 
until the whole sum paid and to be paid into the State treasury by 
the complainants, exceeding in the aggregate three millions of dollars, 
shall be exhausted in discharging the obligations of the State, of 
Whatever nature, as the same vature. I find no warrant in the order 
tor the position that the court took or intended to take upon it- 
self the funetions of the legislative department of the State govern- 

ment in this regard, even with respect to the bonded indebted- 

218 ness of the State. 7 
The State constitution of 1875, in section 14 of article X, 
enjoins upon the Legislature, the only tax-levving power in the State, 
that it shall annually levy and collect a tax sufficient to pay the ac- 
cruing interest on the bonded debt of the State, and to annually re- 
duce the principal thereof $250,000; and this annual levy shail not 
cease until the bonded debt of the State is extinguished. ‘To pre- 
vent any failure of this taxation by legislative omission and to carry 
this constitutional provision into complete effect, it is ordained and 
declared in section 8 of the schedule that until the General Assem- 
bly shall make provision for the payment of the State and. railroad 
indebtedness of the State In pursuance of section 14 of article X, 
there shall be annually levied and colleeted a tax, the proceeds of 
which shall be apphed, frs/, to the payment of interest on the bonded 
debt of the State as it matures, and next, any balance shall be paid into 
the sinking fund to be thence applied only in payment of the principal 
of the bonded indebtedness. Section 45, article [V, specifies the order 
in. Which appropriations shall be made by each snecessive General As- 


21 
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sem bly, and proh ibits an appropriat tion for any purpose until Uppro- 
priations shall have first been made tor all proceeding purposes In 
the order therein named. ‘Lhe fis st object to Which an approapen ation 
can be made is tor the payine nt of all interest upon the bonded debt 
of the State that may become due during the two years for which 


each General Assembly is elected: second, there shall be annually 


paid into the sinking fund not less than $250,000. The machinery 
thus organized is above legislative obstruction, and forces into the ~ 


treasury annually at least the sum required to pay all the maturing In- 
terest on the State debt, and in addition thereto sutticient to retire 
annually $250,000 of any State bonds subject to pay ment—options 

bonds subject to eall—and the funds so flowing into the 
279 ~~ treasury cannot be used for any other purpose, If the fund 

paid and to be paid into the State treasury by the comp aime 
ants can be used for these purposes in whole or in pi art. then pro tanto 
the funds so raised by the constitutional machinery for the same pur- 
poses cannot be so used, but must remain idle annually, increasing 
or be invested in conformity with the act of March 26, 1X81. 

Whether there is any bonded debt maturing in any year, or any 
bonded debt subject to call or not, there is no intermission in the flow 
of this fund raised by taxation, and that any money thus raised and 
not required, or that could not be used in payment of bonded indebt- 
edness might not remain idle in the treasury, the Legislature, in see- 
tion 7631 KR. S., 1879, continued with shght modifications a power \ 
given to the fund commissioners as early as 1871, to eall in for pay- | 
ment any option bonds of the State subject to call, or if none were 
subject to call, to invest the money In any bonds of the State except 
the Hannibal & St. Joseph aid bonds. In anticipation of the pay- 
ment to be made by the complainants or the Hannibal & St. Joseph 
Railroad Company, the act of March 26,1881, was passed ap parently 
as an original enactment, but the context cle arly shows that it was 
substanti: uly an amendment to section 7631 RLS , removing a restrie- 
tion as to the price at which the State aid bonds might be purchased, 
and authorizing the purchase of United States bonds, 

The court manifestly intended to say, and as I read the order did 
say, the sum of money in controversy between the complainants and 
the State is to be ascertained and determined as of that date which 
terminated a reasonable period after June 20, 1881, within which to 


have made an investment in the manner and in the securities pre- 
scribed by the act of March 26, 1881, of such aggregate sum, includ. . 
ing that to be ascertained, as the compl: unants should on that day 4 


have paid into the State tre: isury, and that in the aee ounting the 
State should be charged as though the $3,000,000 had been so used 
| and invested. ‘ihe order relates only to such inv estments as 
280 could have been made within a reasonable period in the ex- 

ercise of due diligence after June 20, 1881. and does not con- 
template any change in investments then madle. The aet ot Mareh 
2 only requires investment of uninvested funds; it does not au- 
thorize the sale or conve rsion of any securities be longing to the State. 
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This reading of the order is sustained ) tie opin ty of the eourt 
Upon Which it is founded, and in the light of which it must be eon- 
strued. The court said: « Any portion of said fond that could not 
be invested in the five-twenty option bonds, because none were sub- 
ject to call, was to be invested in bends either of the State or of the 
United States. 

*] think a perfectly fair settlement would be to hold the State liable 
for Whatever could have been saved by the prompt execution of said 
act by taking up such five-twenty option bonds as were subject to call 
When the money was paid to the State, and investing the remainder 
of the tund in bonds of the Umited States at market rates.” 

fam unable to adopt the view of complainants in reading the order 
as meaning that when the complainants shall have paid into the State 
treasury a sui which, added to the $5,000,000 and invested with it 
Within the period limited, would have indemnified the State against 
the payment of $3,000,000 of the tive-twenty option bonds of the 
State and the interest as it shall accrue and mature thereon, to the 
earliest dates at which they can be called, they will have indemmified 
against the Hannibal & St. Joseph aid bonds and the interest that 
will accrue and mature thereon to their maturity. Such sum would 
iIndemuity the State against the interest to aecrue and mature upon 
the aid bonds to the dates of such calls successively, but ne longer. 

bv the act of March 26 the Legislature practically ealled all the 
five-twenty bonds that might be subject to call when the three null- 
lons of dollars were paid, but Tam not prepared to believe that the 
court Intended to compel the Legislature to exercise its option to call 
by calling other five-twenty bonds to amount to three mullions of 
dollars at the earhest possible dates. Such compulsion would destroy 
the option. 

On this subject the courtin the opinion said: “Phe unpaid 

231 and unmatured coupons (on. the aid bonds) constituted a 

hability of the State, and a debt owing though not due, and 

until these are provided for the State is not. bound to assign her Hen 

on the road.” This does not mean partially to some shorter dat 

but wholly to the extreme date. The decree says such sum as would 

have indemnified the State against her obligation to pay interest on 

the aid bonds * until the respective dates of the maturity of said 
bonds.” 

The right of the complainants to have the State’s lien upon the 
property of the road assigned to them is derived Wholly from the act 
of February 20th, 1865, and will arise only when the requirements of 
that act shall have been satistied; the sum: which must be paia mito 
the State treasury in order to satisty the requirements of that aet is 
neither enlarged or dimimshed by the act of Mareh. 26th, 1861. The 
latter act only directs how the money shall be invested when paid 
into the State treasury. ‘This controversy might have arisen as well 
before as after the act last mentioned, and the sum to be paid would 
then have been determined upon precisely the same bases as now, 
threat 1s. pon the charneter ot the SPCUPITIES Wn) Which the indent Vv 


Ce 
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fand eould be invested until consumed in payment of the aid bonds, 
The act of March 26th did not aid the complainants, but it assured 


to them an earning investment of such sum as they might pay, un- 
4 
t 


‘] the controversy as to what sum they should pay should be Judi- 
cially determined. 

The language of the order under which this accounting must pro- 
coed elearly indicates two funds: firsf, the $3,000,000 paid into the 
State treasury on June 20th, 1831, which may be designated prin- 
cipal fund, and second. an interest fund which 1s to he produced hy 
the additional sum to be ascertained together with the S5.000,000 
applied and invested within a reasonable time after June 20th, Tks, 
in accordance with the requirements of the act of March 26th, S81 ; 
and the amount so invested must be sufliciently large to produce the 
sums necessary to meet the interest coupons as they mature, until 
the maturity of the aid bonds. The order then proceeds to designate 
how the $3,000,000 should have been invested by the fund couimus- 

sioners during the reasonable period after June 20th, TSS], 
982 so as to have become productive of interest, following closely the 

act of Mareh 26th, giving priority to investments in the five- 
twenty option bonds of the State so far as they were then subject 
to call. In so doing the decree places $872,000 of the six per cent. 
option bonds of the State to pay them until S872,000 of aid bonds 
mature—tor that period suspends the rmght to call them—and the 
State must pay interest on them to supply the fund with wineh to 
pay interest on aid bonds, for the benefit of the complainants. Dur- 
ing the same period the fund commissioners will be compelled to 
invest annually from the fund raised by taxation $250,000 in other 
bonds of the State, or of the United States, at rates it may be not to 
exceed three per cent., thus foreing upon the State during that period 
a loss of three per cent. per annum on §250,000, increasing at rate 
of $250,600 per annum until the sum $872,000 is reached, tor the 
benefit of the complainants. It is clear that such additional sum 
must be provided as being invested with the $3,000,000 in acecord- 


ace With the act of March 26th, will supply the periodic deticits of 


interest on the aid bonds to their maturity, not supplied by the resi- 
due of the $3,000,000 invested in United States bonds. atter taking 
up by investment therein at the five-twenty bonds subject. to nail 
Within the period for investment after June 20, 1881. 

The whole inquiry is, how much more money should the com. 
plainants Have paid into the State treasury on June 20, 1881. if 
promptly invested according to the act of March 26, 1881, in order 
tO have provided the State with the funds with whieh to pay not only 
the principal but the interest on the aid bonds «as it matures, to their 
maturity, When that sum shall lave been ascertained anil paid the 
court will deeree that defendants execute an assignment of the stat- 
utory first lien on the railroad property, end thencetforward nother 
the complainants nor the eourt will have any esiasaaiias 
"0 how the State may use or invest the fund. ‘i 

Mhe parties have stipulated that « the monev paid to the State 
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could have been invested in United States bonds during the 
283 = monthof July, 1881;” and atthe hearing it was admitted that 

from June 20 to August 1, 1881, investments in United 
states bonds at market rates would have yielded interest at three 
per cent. net. It was further stipulated that thirty days was a 
reasonable time within which to call in the option bonds of the 
State. 

On June 20, 1881, there were outstanding 83,000,000 of the Han- 
nibal & St. Jose ‘ph aid bonds, one of which was past due, and on 
July 1, Iss, the State took up that bond, leaving outstanding after 
that date $2,999,000, on which interest must be paid by the State, 
seni-annually, at rate six per cent. per annum. It is against the 
pavnient of this interest that the complainants must indemnify the 
State by the payment of such sum in addition to the $2,999,000  re- 
Inaining, as, being first Invested in sach of the option bonds of the 
State us were subject to call between June 20 and August 1, 1881, 
and the remainder invested in Umited States bonds within the same 
tine, would produce the sam necessary to meet such payments. 

lulv 1, 1351, there were $572,000 of the five-twenty option bonds 
of the State subject to call, and the State then had no other money 
than this indemnity fand in the treasury with which to take up any 
of them. As the fund could have been invested in them pro taito 
Without premium, that amount will be deducted trom the $2,999,000, 
leaving for investment in United States bonds $2,127,000. | Invest- 
ments in State or United States bonds during July woul { vield to 
the investor interest from Julv Ist, and the computation will start 
from that date, 

The United States pay interest quarterly, and the State pays half- 
vearly; hence the State would receive one quarterly instalment of 
interest on United States bounds midway between each payment 

period and the next, on which, by investment in like securi- 
PSS ties, it: would vialinn « arnall sum. On the other hand, in 
paving this interest on the Hannibal & St. Joseph aid bonds, 
and preserving the securities, the State would be transacting at its 
expense, for the benefit of the ¢ omplainants, business whieh should 
be done by company. I shall omit both these iteis, treating them 


i 


as COMMpPensatory, 

In order that the State may, at the earliest period consistent with 
the rights of complainants, exerclse the option ot calling and paving 
off the S72 optionsbonds In which the indemnity fund is assumed to 
be lmveste “d, | sh ull cl}? }) ly that fund to the disehi ree ot the ald bonds 
in the order of their earliest maturity ; and as the interest on the 87/2 
option bonds to those dates will c xaeth A dise harge the Inte rest as it 
accrued and matures upon 872 aid bonds to the same dates, [ shall 
Omit from the computation the So00,000 maturing November 10, 
ISS6, and $372,000 of those maturing February 28, 1887, leaving 
S?2.127.000 of aid bonds and interest to accrue thereon to be pro- 
vided tor, and a like sum for investment in United States bonds. 

The 82.127.000 thus invested in United States bonds would yield 
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in interest exactly half the sum that will be required at any given 
period to pay the interest on the aid bonds, and the sum of present 
values, on a three per cent. basis, on July 1, 1881, of the ditkerences 
in instalments of interest received and_ paid, is the additional sum 
which the complainants should have paid in the State treasury on 
June 20, 1881. In the computation the State will be charged with 
interest on this sum from July 1, 1881, at 3 per cent., payable semi- 
annually, and this interest the complainants must pay to the State, 
as they will receive the benefit of the sums so charged to the State. 

Proceeding with $2,127,000, as invested July 1, 1881, in United 
States bonds yielding three per cent. net interest, payable half-vear- 
ly, as a basis, and kept so invested until used in payment of the 
principal of the remaining aid bonds as they mature, T shall charge 

the State with the interest so received, coucurrently with the 
285 payments of the interest on the aid bonds, deducting the amount 

received from the sum to be paid at each period, thus show- 
ing the deficit at each period to the last payment of interest; then 
shall aseertain the value, on the first day of July, T8811, of each 
deticit of interest so shown on basis of three per cent. per annum, 
payable balf-yearly, and the sum of these will be the additional sum 
ascertained, 

By this process it 1s ascertained that to have indemnified the State 
against her obligation for the payment of Interest on the bonds is- 
sued by the State to aid the Hannibal & St. Joseph Railroad Com- 
pany remaining outstanding and unprovided for atter July 20, 188, 
viz., on $2,127,000, the complainants should on Juue 20, 1881, have 
paid into the State treasury the further and additional sum of 
$612,697.50. 

On October 8d, 1882, under the decretal order the complainants 
paid into the State treasury $90,000. The complainants must repay 
to the State the interest with which the computation charges it, but 
which it has not received on the additional sum, as follows: On 
$612,697.50, from July 1, 1881, to January 1, 1882, $89,190.46; on 
$509,982.96, from January 1, 1882, to July 1, 1882. S8.849.74. and 
on $566,927.70, from July 1, 1882, to October 3, 1882, $4,393.08 - 


making debits, viz:....... ibaa seenaiaas eaiacuiisiled hab teidia a webiste S6O1L2.697 50 

Interest On O612,0197.50...... occ. cccccccescccsscvccsivens wuss © 9,909 46 

$6 * 680,062.06......+.. Nisauniabiails ives S.s40 74 

‘6 si sisitesiussinichudiieniniiibi aban anil Aa bia 4.593 O68 

poue tate Ghotover B, 1662. aioe ccc vias dcciecnscecess. S650,151 38 

Credit payment then made................. stat aaamaaiaesiastuacstiiiia 90.000 OO 

Jalance then due 8545.131 38 

| | L uf LICE then due Joerseneere ee ee eer tree eeeeeeeeesenees Soto 15] ST) 
Interest at rate 3 per cent. per annum to January J 

RRO , ‘ - 
18 Deoesesecsenes eereereereeeeee ee eeeererenesen a a ee ee ee ee ee 3,992 >) 
‘ Orr 4 9 ~ = - 
Due January 1, 1883.............. ........ pi: acl SOLD OS3 58 
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The complainants must be charged with interest on this balance 
at rate one quarter of one per cent. per month, interest to be added 
In and compounded Ist July and January until paid. 

Table A, hereto attached, shows the Hlannibal & St. Joseph aid 
bonds outstanding after July 1, 1881, and the dates at which they 
Will mature. 

Table B shows instalments of interest to be paid on 

286 $2,127,000 State aid bonds; the interest arising trom invest- 

ment of $2,127,000 in United States bonds; difference be- 

tween Interest so received and that to be paid at regular periods, and 

the value on July 1, 1881. of each deficit on basis of three per cent. 

payable semi-annually, The computation of present values is made 

from a table used by the Mutual Life Insurance Company of New 
York. 

Table C, verification of computation, showing the additional sum 
as ascertained would, if invested in United States bonds in July, 
ISS1, have produced the funds at the times and in amounts required 
to meet the deficits in interest on the aid bonds not supplied by the 
$2,127,000 fund and be exhansted in payment of the last coupon at 
lis maturity, 

After the preceding portions of this report had been prepared in 
draft, the complainants and defendants were notified that it was sub- 


ject to their examination. On February 21, 1883, the parties by 


solicitors appeared, and atter examining the report in draft, the solic- 
itors for complainants filed their athidavit and a copy of * Report of 
the State auditor to the thirty-second General Assembly of the State 
of Missouri,” both which are herewith returned, asking that such re- 
port and the facts therein disclosed, so far as they relate to the funds 
paid by the complainants into the State treasury, should be received 
and considered as newly-discovered evidence. ‘To the admission of 
this evidence Attorney-General Metntyre objected on behalf of de- 
fendants. The objection was overruled for the reason that the newly- 
discovered evidence relates to the action of the fund commissioners, 
defendants, prior to the date of the hearing under the order, and 
cannot in any degree operate a surprise upon defendants. The newly 
discovered evidence thus admitted does not affect the result, because 
under the order the State is not a trustee for complainants in the in- 
vestment of the fund, and the investments disclosed were made long 
after the expiration of the reasonable time specitied by the order and 
fixed by stipulation of the parties. 

After the admission of the new evidence the complainants solic- 

itors tiled specitie objections to the draft report as prepared, 
287 = which are herewith returned. The objections are aimed at the 
construction which the report puts upon the decree, and do not 

question the computation, They perspicuously present the various 
theories urged by complainants at the hearing which have already 
been discussed, 

[ do not regard the objections as well grounded; they are based 
upon an erroneous construction of the decretal order, and are over- 
ruled. 
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The sum whieh will indemnify is the sum which will produce the 
sum to be indemnified against upon some basis of investment ; that 
is, the indemnity sam cannot be less than the present value of the 
sum to be indemnitied against upon a given basis of investment. 
The indemnity would be defeated if the fund were diverted to any 
other purpose. In order to verity my construction of the order I 
have since the exhibition of the report made an additional calenlation, 
based wholly upon the theory of present values as of date July 1, 
1881, which results, viz: 


On basis of 6 per cent. investment In 
option bonds, the $500,000 aid 
bonds to mature November 10, 1886, 
and the interest to accrue thereon... $500,000 U0 
On same basis, $372,000 of those to 
mature February 28, 1887, and the ' 
interest to accrue thereon............ ' $72,000 00 
Balance on basis 3 per cent. Invest- 
ment in United States bonds, $028,- 


000, due February 28, 1887......... , dO ATL OO 
$500,000, due July 1, 1894............... 359000 OO 
$203,000, due July 1, 1895............. 135.797 00 
$165,000, due Jan’y 1, 1896............ 107,151 00 
$614,000, due July 1, 1896...... ...... 302.830 OO 

Carried forward.........sss00. msiibients $2 375.756 00 
vent Porward, «6566605. cccsseees $2,375,756 00 
617,000; due July 1, 1897 ......665...5... 10.557 00 
$1,486,510, interest coupons........... : 1,225,895 00 
1 $5,611,708 00 
Investment fund................. viisieenmeae $2,999,000 00 
PEs iscidtivinenccsescis iaaeinansin . 612,697 50 
$5,011,697 50 
EEO TT TTT SNE aye ae S10 50 
PRR > 7 . “s an Ps —. . ° ' 
288 With their objections to the draft report, the complainants’ 


solicitors presented five several requests that the results of 
calculations to be made upon five different bases, each differing trom 
that adopted in the report, should be returned with the report In 
compliance with these requests I have made such calculations. and 
the results are herewith returned in tables D, E, F, G, and I. ~ 
These calculations conform to the various theories areed by the 
complainants, and each table discloses the result which would De as- 
certained by the adoption of the theory upon which it is based. “i 
All of which is most respectfully submitted. ee 
JOHN K. CRAVENS, 
LYLASTOP UY 7 y wow 
Kansas Cry, Mo., Murch 15th, 1883. rr siaeep 
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PRG TABLE A. 


List of TLannibal and St. Joseph aid bonds outstanding after July 
1, 1881. 


; _ ° 4" . } = . 
Number out. When due. Amount. 
ia aaa iii nh aan lai aii a et NO lO, TRS SHO 00 
+) | — " 
it din cana tenis Pa he saa CPMMAME DA OEME Ma Reda be hEN Hehe heaes weds Sabana Feb. 28, ] ‘ yt) Mt) 
j .. ' - 
PUP UR cise bck ie ak a olardia & Wa Wate a bore wel ate wes Mew clade enkedaduakaeeanen JUL 1, 18 NM) 
» ry ’ *) 
CVE Acs a Wwe Oe sab URE daas Bae awk Whe reseed abeesubdeeensten Au \ a \) } 
1 4ct Tt ’ ? " 
Pp aP Ae 66 60 6 86S OO HSK HOHE OHHE OO CES GS 66066 BEESES HHOOOHOES6E SE SOEOKE CEH ECCO COEES ebiil i i } 
® i j } 
De aikibaiatibadek ss iksi ji cale Davee Sb oki ements Ht ( +f rtdt) 
Lj ee July ’ i ‘ } 
is 
tt } . ) 
Bonds outstanding .......e0e. wenuiteatantaad a Miisinicha achacimae ise ledindidin dea aan etek ia ed i: 2 GU OO 
7 = 
pone interest proved DSN cbdks head acd na Sansesecdcaawks diwde cob aselsowseaeceaeeec aes om Oe MG 


All bonds maturing Nov. 10, 1886, and 372 of those 
maturing Feb, 28, 887. and the interest to aecrue thereon 
are provided for by $872,000 invested in option bonds. 

The 82.127.000 invested in United States bonds will be 
consumed in paying the principal of the aid bonds as fol- 
lows: 


} — jae 4 . - } ] »? 
Jan Ll. ISic. set prea to pear ees eee ee. BO SES ii nckkd vsicckceiccdarvasaans HYUS OOO 
Bal rm at intarac4 * {«) (90) 
SeUERR TICE BG FEV Co ewcddasaccndceddanteswcdweabensdetliads obaddshedendesceaanos = t MOLLE, 
suly i, 18944, pay bonds CR ARIE cicada ss bs cadacsubanes ddwisdasseievnietebsataeuwie OHO LOY 


Balance at interest...... PO TT eM NS aE ee - ) 
} ? - } , ] ee 
PULLS | 1s ) }*: y EO COT GIS swe can tenenddewedssdedrduwdasteuatne sentence dnidabdameuke ies (i) 
Sra aa ama: ai i a a my fl pOv0) 
> . , } - 
Jan. 1, 1896, pav bonds them Que ...eeee. veda a Mabtntde sonhcdeediiadeatnnneenees LOGO 000 


> 1 ° . * ’ 
Balanee at mterest.........0e. a aca lola sine aaa Tae hk a al et S551 000 
. 1 | , . . H ] ‘ 
July 1, P86, prety nates SION COUN ins ins ncesddieiinniis cence Oit.UOU 
’ “ 
Pee ATICE HE. LCOS adics Waroee bana cdéaw daa ocksad cae tered de aetesesdieaseal mi 7 Oo 
July | pa ‘ , VT {= tI L CEUC cooscaes COKSSEHHSHEHHEHHH KSEE HSHOHEHH EHO HEHE OEESOLESECS (0) 
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The sam whieh will indemnity is the sum which will produce the 
sum to be indemnified against upon some basis of Investment; that 
is, the indemnity sam cannot be less than the present value of the 
sum to be indemnified against upon a given basis of investment. 
The indemnity would be defeated if the fund were diverted to any 
other purpose. In order to verify my construction of the order | 
have since the exhibition of the report made an additional calculation, 
based wholly upon the theory of present values as of date July 1, 
1881, which results, viz: 


On basis of 6 per cent. Investment In 

option bonds, the $500,000 aid 

bonds tomature November 10, 1886, 

and the interest to acerue thereon... S5O00,000 OO 
On same basis, $372,000 of those to 

mature February 28, 1887, and the , 

Interest to accrue thereon..........66. 572,000 00 
Balance on basis 3 per cent. invest- 

ment in United States bonds, $628,- 


000, due February 28, 1887.......... DS50,471 00 
$500,000, due July 1, 1894............... 339,500 OO 
$203,000, due July 1, 1895............. 153.797 OO 
$165,000, due Jan’y 1, 1896............ 107,151 OO 
$614,000, due July 1, 1896...... 20... 392.837 00 

ee eg | $2,575,796 OO 
EUG TOPE on siese cc cin cconss $2,579,706 OO 
$17,000,due July 1, 1897.............. 10.557 00 
$1,486,510, interest coupons............ 1,225,895 O00 


S5,6011,708 O00 


| oileiwnicte $2,999,000 00 
RE isicinniiiininnniawsn peiilinnisenr 612,697 50 
$3,011,697 50 
i iin cisawamunaninawie shhetaciaiaianiek SLO 50 
288 With their objections to the draft report, the complainants’ 


solicitors presented five several requests that the results of 
calculations to be made upon five different bases, each differing trom 
that adopted in the report, should be returned with the report. In 
compliance with these requests [ have made such calculations, and 
the results are herewith returned in tables D, E, F, G, and H. 

These calculations conform to the various theories urged by the 
complainants, and each table discloses the result which would be as- 
certained by the adoption of the theory upon which it is based. 

All of which is most respectfully submitted. 
JOHN Kk. CRAVENS, 
Mastery in: Chancery. 
Ixansas Crty, Mo., Murch 15th, 1883. | 
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ry. _ 
ABLE A. 


List of Tlannibal and St 
1, 1881. 


. Joseph aid bonds outstanding after July 


Number out When due. Amount. 
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Mod _ — —E 
is B nd Outs din CRSA SON GEESE OED HACC C CANO RR EEECHEEES 660CEO SA HeKs Reel ene Cee beueneenEed SU .? AL 
e Bond terest RE aii ae A i a nes Si AES 
“3 
( < . . Bi See ae 
Me tonds, interest to be provided fOr........cccccccsccsssessecssscseee sesssesceacsceeseeees 22,127,000 
i, 
bar i All bonds maturing Nov. 10, 1886, and 572 of those 
= . r. ct Ooo™= = 4 ] » . 
oe! maturing Feb, 28, T8877. and the interest to aecrne thereon 
ts e ° ’ “y an ; ° . 
eee are provided for by 8872,000 invested im option bonds. 
fr The 82,127,000 invested in United States bonds will be 
a7 consumed in paying the principal of the aid bonds as fol- 
lows: 
1. Jan. 1. 1877. set apart to pay PGS Gee Pem.. 2S DOS Tesvcsdicaccccdsasciudiandixn HLS OOo 
i ge Se a, ee en Ne ey Be Meee ie SL 
La) et suly 1, 1894, pay Domes SOM GOO asienicscnnadntseitsnctiuicceuineanaanhas - TE 


ee ee es | 


eeeereere eee eee eeeeeeee eens er eee eeeee et eenneeeseuneeeee 


ee ee 


Jan. 1, E896, pav bonds then due LG5 000 


ee | 


oP Foe er eee eee et eeoereeeeeeeeaee 


Balance at Interest.c.ccccccces Mee PTT ey: SOO) 000 
Ee DIE KEN sé kins ccadiatddesdesd -sdsideacdedeateceeee 


ee a a 


290 


Instalments of interest to be paid on on State 


TABLE b. 


‘ 
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aid bonds to their 


maturity; interest received from same amount invested in United 
States bonds; difference between interest so received and that to be 
paid at regular periods, and the value on July 1, 1881, of each deficit 


c. 


on basis of three per cent., interest payable semi-annually. 


Si = , - 
= t. z > al 
Date, - =n = = 
A oe = ion 
os 5 ¥ no 
“3 ao = 
5 : - 
Pe Dg Saheb cence ditddeiendbidiarwbaues S63.810 00 | 831,905 00 S31,432 80 
PO Bi eile ii ciitiientiniinadniabitieiiniiins GB3.810 GO, BIOS 00 SOTO 18 
i a a H3.810 OO 31,900 00 BO.0L0 To 
BRR Bg TO irctetsesininctascsissvneveciccemmecess 63,810 00 S105 00 30,060 90 
Big De aia dls Seis be Kee dcednvetendacisivesanies G3,3810 00 31,905 00 29,617 41 
Pe Rk Deepak es bdenndn nda ecdinnincnarsenens GS.810 00 31,905 00 29,177 12 
a Ba ec eae iti nina eudcoiditmaibianiic 65.810 00 31,905 00 28.746 40 
PU Ei RO incechitiatnctahotnsv sce dsskncdivedsncwnve 63,810 00) P1905 OO 28,522 06 A, 
Pe. a isi cliks sinsdhsioadiéwddienwus G3.810 00 S1.905 00 27,904 12 
PT Rg Deana deka hae hesdesdsicasendcssexcescvanes GS81O OO | 31,905 00 20,492 54 
eR AREER ee ee ee B3.R1L0 OO B1.05 OO 27,084 15 
a ss scesipewnaiis G.280 00 3.140 00 2,652 35 / 
July Li PET ahh Mbniatbearisceenahadebesdacesevnwes 44.970 OO 22.485 OO PS8.806 45 
I, Ti in 44.970 O00 29 485 OO 18.527 695 
POE We Path resthnsscinatdendointmidsseixexsuaens 44,970 OO § 22,485 00 18,253 32 
Pe i Bibi dodcudnbetericioemdccinteeneien 44.970 OO 22,485 OO 17.985 75 
PR Bg aint neanbaehtasieninennssnaiienisin 44,970 O00 22,485 00 17,718 18 
Pe By Dich ihiccncitinaa dink ataniacudicaaelds 44.970 00 22,485 OO 17.457 35d 
PO Bs Basis ie biiadins btnevsersninbesoncipiatnands 44,970 00 | 22,485 00 17,198 77 
NO isl i mtactbnsareiinedsicals 44,970 00) 22,485 00 16,944 69 
OUT 3B, SR ccitictitencdiiacncaisssviadcrsadianeaanin 44,970 00 22.485 00 16,695 1] 
Jan. FN inibhie dian bbebad aacipbetvenniiriideaiane 44.970 OO 22.485 00 16,447 77 
PUES hy, POP ee sinnkknneaivenenecncnpiinnedinabe 44.970 O00 22.485 00 [6,204 94 
291 eS Rn ee nh ee mer ny emeNTIs es 44.970 OO 22.485 OO 15.964 35 
OE Du DO Bicsdiawiissecssncdcunsieannidintens 44,970 00 22.485 00 15,728 25 
Pa Bs cisterna ictinhiatetaititie kegels 44,970 00 22,485 00 15.496 66 
PURE Fg Re iinidintinttiicbiinisiapendieasiieeuiinieed 44.970 00 22.485 OO 15,267 3 
Be Pe iiadacicintincssrsindvidineeeesibtos 29.970 00 14,985 00 LO,024 96 
OUT D5 BOB a etrcnsiasensdscassnmenasaneeaenicaii 29,970 OO 14,985 OO Y.876 61 } 
ei Bic Fa ivicuistanicnditieiictntekatens teks eee 23 880 OO 11.940 00 (1,103 83 > 
POY Dy BOG iicsvctitsnnnnceianedniuiiaeiiubansianimans 18.930 00 9465 00 6.005 TO 
PG Fina biitcaiiteiabtici ned iiaua ete ale 510 00 255 OO [60 72? 
July fy EERIE S scctednicanensnedeonnedsenneguniibeusamenine iimoabemuanieb anastasia ane 158 35 


Sum of present values, July 1, 
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99 TABLE C., 


Verification of calculation shown by Table B, showing that the 
additional sum of $612,697.50 so ascertained would if invested in 
United States bonds in July, 1881, hove produced the funds at the 
times and in amounts required to meet the deficits in interest on said 
bonds not supplied by the $2,127,000 fund, and be exhausted in pay- 
ment the last coupon. 


( July 1, 1881, invest in U.S. bonds...... S6H12.697 50 
Interest to Jan. 1, 1882.............. saneitia , 9,190 46 


S621,887 V6 


Pay deficit of interest.........<s.ceecsecscees 31,905 00 
Balance........s0s0« achuebian $589,982 96 
Interest to Jan. 1, 1882...:......4....... 8.849 74 


$598,832 70 


Pay deficit of interest...... pangunnas: wihunite 31,905 00 

TS Re RE $566,927 70 

Interest to Jan. 1, 1883..........cseccee: vila 8,503 91 

MM: $575,431 61 
Pay deficit of itera. «cas icicnassceacsdsans 31,905 O00 

/ fe ee ee $543,526 61 
Interest to July 1, 1888...... Osean nanny 8,152 89 


$551,679 50 


Pay deficit of interest........... siéanueiel 31,905 00 

I iii iccovinnui Sd19,774 50 

Interest to Jan. 1, 1884........:....... wl 7,796 61 

$527,571 11 

Pay deficit of interest..... i a paige me 31,905 00 

I sc ocra:icicsien dsntinwndeaiennne $495,666 11 

} : Interest to July 1, 1884........3.....0000¢. ; 7,434 99 


$503,101 10 


Pay deticit of interest......... niente * 31,905 00 
EE eee $471,196 10 
993 Interest to Jan. 1, 1880....... siikaieliiblicasehinncante 7.007 D4 


S475,264 06 


ROLSTON ET AL. 
Pay deficit of interest.. 

Balance 
Interest to July 1, 1885 


Pay deficit of interest... 


Vay deficit of interest... 
Balance 
interest to July 1, 1886 
Pay deficit of Interest... 
Balance 
Interest Jan. 1, 1887... 
Pay deficit of interest... 
Balance 


Set aside to pay interest 


Balance 
Interest to July 1, 1887 
Pay deficit of interest... 

Balance 
Interest to Jan. 1, 1888 
Pay deficit of interest... 


Balance 
Interest to July 1, 1888 


V. CRITTENDEN ET AL. 


— 
s60tBvcoaseuqgresoner™ 


es*eespeeeee eee eee eee eee 
*eeeeaeeoeve eee eeeevreev eee ee 
eeeeseeeee@eeveeneeevneeeneee 
*eenee @eeeeoee*setetetonaneeene? 


eeereeepCweeenseewvnanereeveeen 


*scse@eeeoee ee *eeeee es eeveeee 


eevee eeoaeteeenerereeeveeoer 
e*eeet@#@toeoeoeae@ eeeeeeeveee 
see ves wees eesee  @8808 sete 


Feb. 28, 1887 


eevee eevn ee teceaoeveveenevnenene 
eeceee @treveereaeeeseeevee 
ce@eeeoeeeeeGeesnveevtreveesd 
Te oe Be@oec CO GPevdede OE 6 28d 
ete 2 eee ee eS oe ee 
sree eeeeeeeeeveeeeneees 
"TSO eOeeegci0esteoe 8 644s 6S 
"CSCS EC soe eet se 664626 


e@eeoeeoneeoeeteseose 0 € Cees 


31,905 O00 


$446,359 
6.695 38 


$421,149 42 
6,316 24 


$427,465 
31,905 


$395,060 


5,933 


s401,494 
31,905 00 


S309,d89 OO 
5,945 83 
$375,182 89 
31.905 O00 
$343,227 89 
83.125 00 


0,101 


$545,204 
22,485 


4,840) 


$327,560 22 
22485 


$305,075 
4,576 


S509 651 34 
22,485 OO 


287,106 34 
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Interest to Jan. 1, 1889.06 iccics.ccccccccees 4.307 


$291,475 


Pay deficit of interest....... icnenneiicnnniane 22,485 00 
Balance...... fiblitidasa tales . $268,988 83 

Interest to July 1, TGBD...<ciscdvecssiniecvns 4,054 85 
$273,023 66 

Pay Golieit OF WARIO isis sciiceivssenedecs 22,485 00 
EN ee ee S250,538 66 

Interest to Jan. 1, 1890...............0c000 53,462 57 
$254,301 253 

Pay deficit of miterest......iciccccccicccacees 22.485 00 
| RE aN Ee $231,816 25 

Interest to July 1, 1890 ............. hsimaiied 3,477 24 
$235,293 47 

Pay defiett of interett si. cicsicciiicccarstecie 22,485 00 
Balance...... ciiinbicwaaiaa $212,808 47 

Interest to Jan. 1, 1891...... ......00.ccee. | 3,192 12 
$216,000 59 

Pay deficit oF tenet ccs ccssccccnesvescasvas 2? 485 O00 
NG iii lca $195,515 59 

Interest to July 1, 1891...... aseenaikae cies 2,902 73 
$196,418 32 

Pay deficit of interest......... pee bncieinaieaiea 22,485 00 
Balance........ uae eaten $178,933 32 

Interest to Jan. 1, 1892..... pice uibaseai alten 2,609 OO 
$176,542 52 

Pay deficit of interest...........ccsee jeeceas 22,485 OU 
Balanee..... iisiei tcc aselimeues $154,057 32 

Interest to: PUIG DBO Boikscc ccc sicee seosine 2.310 86 
Pay defies OF Witeremty, x seivcescscscceviccuds 22.485 00 
RN a ite ie, toes gs $155,885 18 

Interest to Fam: 2, FOGG. aciscccsscnccde cesses , 00S 24 


ROLSTON ET AL. V. CRITTENDEN ET AL. 


asad OF 1NtOPOR ..... cs ccnescsecceceege 2 
Balance..... ia: alia Cia ik S113.406 42 
1,701 O09 


eeeevovee eevee eeeeeeeee 


SLT5,107¢ 
Pay deticit of interest............ iaiiasioniskin 22.485 O00 


NG ik cleinciiaseniiin $92,622 51 
Interest to Jan. 1, 1894.............cccceee. 13889 33 


94.011 84 


Pay GeGtt Of Witevent.....0.0.ssccesrscccenss 22,455 00 
Balanece........ ae ay Pe 71.526 84 

Interest to July 1, 1894.........scsecsevesses 1,072 90 
S72.9099 74 

Pay deficit of interest.............68. ie cua 22,485 O00 
| i 50,114 74 

Interest to Jan. 1, 1895..........cccccccscce 751 72 


So0,866 46 


OY GOO OE MEOPONE 555s consis scisnsccecince 14,985 00 
PND, a iisiicaiiiitninitoienien $55,881 46 
Interest to July 1,1895....... satin ae 538 22 


S360.410 6S 


Pay deficit of interest...................000.. 14.985 OO 
ii nh eS $21,454 6s 

Interest to Jan. 1, 1896........ 5: aeeiilidilbi die 821 52 

‘ wen SP1.756 20 

ay deneit of interes 

. j Ne sicciniicnaicieuiabetere ee 11,940 OO 
Balance................ v SOUS1G 20 

Interest to July 1,1896........... slash 147 24 

: _ a 9.9603 44 
296 Pay deficit of interest........................ 9465 O00 
Balance,............ OCS aeeee S4908 44 


Interest Jan. 1, 1897........ ited ie 7 47 


S50 is {) l 
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Pav deficit of interest..... Fea ‘i 255 00 


or @ee ere FF t@pe_eeee * 


Balance. cae $250 YI 
snterest to. dUly B, FOOT. ic cic ccesisiineesans o 99 


Interest then to be  civdcntiunaintennets 255 OO 


Deficiency of fund......... 54 


297 Taste D.—In Answer To First Request. 


= = L = g, 

a. - ~ = S % 

Interest computed from last 7. ya == S. a 

half year to date named. =% 265 Zoe ya 

; — =" a Qo -s 

= = 25 & 5 5 

= 5 E "tie 
Aug R. BOC iki is iene SAT 2000 84.360 00 S180 00 82.174 56 
Jaa \ By SOO etinekes eknaKcewets 2.127.000 OS RLO OO SLO O00 31,452 80 
ie | BT FO ia ites ivinerees RPOLOOD Z2i0t OF 11,398 To 1lOv? 79 
July Fe bo errr ere 1.OG3 000 S210 OO 16.095 OO 15,623 41 
Oct b, WOOP cciaas necsconticid L0.000 150 00 75 00 72 63 
See O, BBG Baicseviscsrians cuaiaien 1,056,000 S1LLO80 GO 15.840 00 15,147 80 
April b BOB a ca sntiodsiastdcsnnion L000 1S 00 7 50 7 1) 
May Rg Pe ietksatitriobusidaddas LST.000 3,140 00 L5TO 00 1.486 63 
Jul. .. 2,83... Oe eT eee ROL.OO0 26.730 OO 13.365 OO 12,592 30 
Aug. Fy POOdsisaéudabccnsdlacwasa LOO.0000, O16 66 308 33 G0 6] 
pe ee | ee eee TOL.OOO 23.730 OO 11.865 00 11.014 28 
July SS | ee ere mare Sevaiil 708 OO \e seavuas aiaabes a LI.k65 O00 LO.850 5- 
SN ae ORE i oe Ne 11.865 00 10,690 36 
July PD oP ttaneeewwe i Tor E ee \iccwanaeaees reer 1}.865 OO LO.D32 56 
ee | eee een nee 11.865 00 10,377 12 
March en. ere peeaate TOLOOO LOLS) 16 0,075: 58 L410 68 
Deficieney July 73) ar iusietaaaaeii caieaakai sihilintaliinuih ese shiecailmaeaeecl ‘ Sl47.,781 34 
Interest on same to Aug. 1, 1881.......ccccccces ‘pbiiiidanmaediiid Ser ee eer ee 7” 369 45 
Int. on $145,970.79 to Jan’y 1, 1882......6. iheinienweben dswsseepecaes caetiennennnniis 1,824 62 
Bt. ct «LED BOOBY fe Dee EG, FOB vivncccvcncccnncvisusecccasosnsensicnsinasseeses 1.593 49 
Int. on 106,085.15 to July 1, 1882........cccccccccccccveccccccccececsccseccscesesioes 132 6] 
Int. on 90.2354. 76 toe Chet. 3, 10BE, Wiis cisscsccncscces sinvideahiaciiadtideditelieal anes dunaties 625 45 

’ 

Sum due Oct. 3, 1882..... sanguine Sindmntinilingl so sialadectehia mtb said dential Ee Te $152,324 96 
Credit sum then paid........ ik id iin Sie ices Oe tea PRO RIOT eT - 90,000 OO 
Balance due Oct. 3, [R82.........008. iimiduwiabnasebiaiieuihiiads pebeunisaadetebes So2.3524 6 
interest to Jan’y 1, 1SBS...ccscccrscccccccercescerecees PE RTT aE TT Sram eee LoL Rb 
Due State January 1, 1885.......66.. pnnhidieina des ian cuit iindn aaaiee S62.776 82 
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299 Tape E.—In ANswer TO Seconp REQUEST. 


} b tor 
me , ~~ 2 
. > — Tf eS eS 
Interest computed from last DL SS By 
— oo na nd wt mr 
half vear to date named. = & ne no 2 
- . Bs & 
= = au @ 
= = = 
A » " . 
Lug Re, | ORIEN yer S&72.000 S4.360 00 $2,180 00 
Jgan’y 1, 1882.......00.. siseensins 127,000 63,810 00 31.905 00 
sume 83. BBSZiciinesii aa tteaiclila rest DTV.O00 15,922 50 (,.961 25 
Julv we: aa Oe 1.323.000 | 39,690 00 19,845 00 
Oct. Fy Serre ee LO.000 150 00 jo 00 


39.180 OO 


1d 


Jan’y LS8S5 1.306.000 
April 1.000 Ov i 


) 
it ee ee ee) 


i 

] 
July I i A aia Ac Li 1. 298,000 38.940 Ov 19.470 OO 
hee * Fa iletcaitccioiiies 7,000 13.16 21 58 
og ee Py Renee rere 1,291,000 38.730 OO 19.365 00 
July ky: SO Rccias eee pi i dial 1.291.000 S8.630 OO 19.365 00 
Jan’y 1, 1885........ bia delet ; 1,291,000 38.750 OO 19.365 00 
Fale 2, 16GB covcidsccdccsssevoccsl 1008000'| 3e700 19.365 00 
Jan’y 1, 1886.......... iii eal 1.291.000 38,730 O00 19.365 00 
EE 0 ta Ri iiddbitdtacndcecces 4AT9.000 6.147 16 3.073 58 
Pete Oe BORG id. conadondivivcsavas R4.000 2982 OO LJ41 00 
July i; B86... ses dingnine anastasia 728,000 21.840 00 LO.920 00 
Aug. is, Se diidsbidaekensnes oe 133.000 1152 66 916 33 
BORE... 1D, LEGG cccciicnsessecsessses 476,000 9,195 66 2,918 33 
Be. By Wa iciaciccdsietccinss ‘ 119,000 2,578 33 1,289. 17 


7 


Deficiency July 1, 
Int. on that sum to Aug, 1 


e.. SE BTOO TEESE te Say 1, OCB sniccstvonsecunsnteatidaiaesanpetdecmesaniiduii 
ets ek. SIO DOT e te Pee BO, Biv ic iccsscccasciincaddatecns. sshishishiuatiatcacad inate 
fet: om. EGR APESS te GURY 1, LOC F vsesiscsicicccwsienndeidstasicibaniediitn 
as a TIE OG Gt GOK Binks scasieigins attains a ee 


Amount due State Oct. 3. 1882........... 
Credit payment then made.................. 


eer ee eee eee Pete ee aeeeeeeeeeeeeeeeeeeeseeeeser 


ditt eee ee 


300 Interest to January 1, LS a eT eC ee ae ee ae 


PURMES GUS Wiaibe FaR'Y 1, POC Be ccsacnsconicivcdicunssaniasadadcebasameanas 


value, 
July 1, 1&s82 


Present 


(2 
18.735 
i 
18 .S44 
2) 


yA ANS 


503 
2.348 
206 


re 


yY~ 


nO FO 
OS .039 


GO L000 


S118.535 4) 
R59 SS 
S119.394 58 


PEA Re be, 2, oe 


ROLSTON ET 


SOT TABLE F.—IN 


: : 
rer th. 
Interest computed, from last ~ Ez 
half vear to date named. = m - = 
=~ ~ pla 
: : 
— fol 
Aug by SOOT issideboranridvans S522 000 S3.110 00 
Dee. I. 196 bisa iduide amide PPD O00 o.625 00 
OOS 3, VORB iicicsacicsaisdiesens 2.152.000 64.560 OO 
May EO, - FOG Biissvesactaciseensane DT LOOO 13.027 30 
July by SO Riavesansgiawauee 1.573 000 L720 00 
et. hy, FOU aottisntibicnineccvdes LO,000 150 OO 
fOm'y 1, 10Gb iii _ 1,556,000 16,680 G0 
rs ee Oe |... ovennerrenmmyns a eeree 1,000 15 00 
July Dy RO isictcicdenntencdans 1,548,000 16.440 00 
Aug by ROO i rtbtieblimeeseiaes 7.000 13 6G 
Jan's ESO Oi ctacivetdknksstmenins 1.541.000 bo 250° OO 
Judy Fi: SOB Aia ccadecireestaieoew SRE AO fh icdidnucansies 
Jan'y hy LOO Maddditiwkvicnnatei Be Se dccviiceonspentes 
July Ey BOO cialnbdnsapiwcinan er 2 imnsinetbes 
eon? 1, JORG REVEL OOO: jccencecsedes senens 
Mmetes £7. ISG iste eciacsaves PP OLOO0 O.147 16 
Sue - 33, POR Giiisksinctniants sia R4.000 2,232 O00 
July Ls FBG eckticasiisannicads 978.000 29,340 OO 
Bue, BS, IPG isuasiearsioks selene 133.000 1,152 66 
Sept a Rte catkoeiws 176.000 9.156 66 
Nov 50, Be kcissbadteeteda BH0 G00 1090 OO 
Deficiency July 1, 1881......ccccccccccccccccccsscsscccccevscccccscsccocces 
Interest on that sum to Aug. 1, T&S] ...cccccccccccceccccccceccees awe 
Int. on $235,280.01 to Jan’y 1, 1882....... PEE TS OTe PCO 
mt. om 303,196.02 to. Baw Bk. BOO i icccdsdsccsccsendivncans 
Int. on 198,899.95 to July 1, 1882 bias inks a tidinniials baa tiene 


Int. on 176,050.82 to Oet 3. 1882 
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ANSWER TO THtTRD REQUEST: 


ere eeeee ee eee eeeeeeereeeeeeee eee 


eee eeeeve 


Sa “= 
~ S 
war 
23 Vv 
EEE 
oo dat 
$1,555 {}¢) 
2.812 50 
2.200 OV 
6.513 7d 
* SOD tit) 
ia OO 
23.340 O00 
7 oO 
23.220 00 
a1. 8a 
23.115 00 
23,115 00 
23,115 00 
25.115 OO 
23.1 5 OO 
>.) . »™ 


~j] -Il =| we =] = 


~ . “r*y 
«? t) edeD 

é ~ > «> 

Zo m) 3 

> 3 Wwe 

eS y 4 yt) 


eeeeeeeeer 


eevee w eee eeeeeeewee 


sere 


eeeneeeve 


Credit paviment then made.....ccccccccceececceceeseceereees ees seeseeeetceeees 


Balance due State Oet. 3, 1882.. 


eeeeveves 


eee eer eres eer eee eee eee eeeeee eee 


*eeeete 


[nterest to January . Din cs pcb edewechiadeeeshwdhsedsseebecsaseseshs duaceasenes 


Due State January }. 1883.. 


ee ee ee a 


eee eeeereeeeeaeaeneeeaeee 


™! 
~! 


7 

wn OF 

— i 

re et ie 

a 

5 2 

a, = 

7~ 

a», -~* 

’ 

S1.551 10 

oO 759 BP 

meh 6 EG i 

1 > oF 

weal Zz au 

6.346 30 

y a et |S: H6 
—_ ain 
ja O35 

29 S?0 OO 
~ +6 
4 A a 

oo} R77 SH 

aw ly ii cy 4 
20 30 

21,457 65 


20,519 18 
20 1H 38 
2.641 22 
(yx e) »1 


se 


2.285 19 
(+t of 
1,289 39 


46 


Gy O00 OO 


ROLSTON 


Interest computed from last 
half vear to date named. 


Aug Lo RE Riciesesecssiasasicas 
Jan y Lg ROO Misakdanccesssetdcess 
EY | BG BRB Diccccsstosesnccesconss 


188°? 
a dA — 


Letihiedbhanmdetenetie 
mie - se Be tadiiatsaenidencadsec 


PR83 


oer erer ere een aeeeeeaeeeee 


July SW kcskicuegranusevesns 
Aug iy BBB cnctircnees ear re 
Jan y ic BO akaebandavedsaapacves 
July Dg RE Rickdibvescuieckessens 
Jeune \ PS ae eer 
Oe ee a ee 
"ee Pe eer 

Fa) Be ebkaskindsavetesnes ‘ 


March 1 
June LB, L&86 


July 


1, 1886 


ee Ae A en pen 
ea. Ge Ba cicindisncsceciens 


Noy. 10, 1&86 


ee@eereereteaee 


Deficiency July 1, 1881. 


Int. on that sum to Aug. 1, 188] 
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Taste G.—In Answer to Fourtu REQUEST. 


= = w= 
: : J¢ 
——_—, a: @ = 7 
f 7 = 7 8 
= 2s Zee 
= = SSG 
< ~ pent 
BR47.000 4.255 00 S117 50 
9 152? 000 G64.560 00 39 8eR) OO 
DTO.O00 13.027 530 G.513 7d 
Lo7ao0 P10 OO 23,090 UF 
15.000 114 88 a7 44 
Loos .000 456.590 O80 23 995 OV 
1.po3.000 P.O OO P3995 O8O 
PLL 7-4 00 ef OO 
lot] .000 156.230 OO 22 tt OO 
DOE OOO \cccsasvsvccvsavase 23.115 00 
1.D4L,O00 j.cccs piehenientatilite 23,115 00 
ELSE DOO wnsesccccoscosdans oa,tho 4 
LEE OUD \cecsosccpsanciancs 20,115 O 
479.000 O47 16 B.073 5e 
R4.000 2 Ik? OV 1.14] oO 
GTS.000 29 S10 0) 14.670 aia 
133.000 L,lo2 66 260 BS 
476.000 D> lod O8 » 7 4 


BOG O00 7.9959 OO 3.09 


eee ee eee eee eee e eee ete eee eneeee 


} *enerenenwvweenreeee oe ee? @® ee **f see neeeeeeneeneneenee fe eee 8 ee se ee 8 © @ . 
Int. on $232,518.40 to Jan’v 1. 1882...... discard aniicpiabilbn nabbadimaiia tie Gide ; 
ae a Sa ee ee 2 ee i ete belbmmbaces POR eT Oe ; 
a er Deere ae 2 PR . cudig subeuh biaewek wets kcmeievawen 
a Re ih a 
Aerrmet ue Meee GCt. BB. LBB Dain. iivccccccdcccacececcaccksocecs Ee RO a Om ETE ee 
Credit payment then made................ SO aC a TE Pe ea OL CN eee 
Balance due State Oct. Lf ee NN ere eo pe CREE aT ae ee 
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Due State January 1, 188: 
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> 
, _—- 

os « ’ ;—_ 
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> _ P 
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— o~ pa — 
-- > — —— ~y 
a. — =) Ss 4 
- bd = S 
~ ~ aes 4 ~ sas - 
+ + ,Ppiiytce . " last = oe = ~~ — 
‘ COED (t ib Oil ats fa -_ = 
‘ a a ~t _” * - 
: Leate: ppeq] } =. oe —- = o> Se 
} : ‘ > aa a ‘ 
vear to date named. = a ¢ / ~ = 
— + ~— = 2 ee a, (oe 
a ~ a. im: on nO 
- _ - ~ — f — 
~ - — -~ ~ a aaa 
—_ ~ ~ — f ~ 
—_ a i. 
ome —- = 
— ~ 
‘ — poe ~—ond 
| ~ wd ~ > ¥ Sep J - “a spe) 
. See E uta eae ween ds ouhauawme = 40203) Ste coereD UE 9 ‘ vi) ~ are: 
j } ) ~ , - , ) »} » 6) 
i Salue-feree eT re Terr rT ree re 2,1 ? OOO OM4.,9000 CF) Saesou Wu Ph.OUSs L208) 
’ ~_ - * 1 _ . ~~ - 
| ‘ ’ } ; , *) 
bik, PODS ceadicevesccescceceene SRS Aa E ad," (yt y Pie? i) t >£°P edad 


tT. ¢ 

.. © 
E. © 
.. @ 


Bs: BOs consnethicmuswadbales 173.000 17,100 23.: 

Roky: Oe néscsiantesdsceuenai Po L14 88 re 4 5) 36 
ee Ls Steere werner 1.553.000 foo OO 23.299 06 22.200 O] 
Pe te Pe en meee ee Bi lpia k GMP cudesccecesesauwae 25.295 OO 21.04 yo 
i eee Bi A, | Ree ene ae 23,200 06 21,624 (9 
S. FRR Bich so asbatecsnanana Rio 8) ees epee 23.295 00 21.303 28 
RD I ee em ers baer Oe  aentiedoanimadons 23.295 OO POUR RO 
WR bh eae ees Bs), 2s eee er 23.299 OO 20.6738 OF 
I a a el Bt oe ee 23,2095 00 20.313 8I 
tL. FRB Osucdassuds miedo See  icadbanvendebenesee 23,295 OO POG SO 

a Semen cere es FOOLOO0 LOLSBO OO 415 O00 L6G is 
A, BU Canssceweks cautions 1005 000 S10o00 OO boyd OV 3.408 37 

v3, OMG), i See Bane nn PREY 1. goo POO OO > OHO OO ‘£223 30 
L. 208 tc isciseekes dase DS OOO boop oo TaD O00 664 93 
CPO ei eed ees eM csc citeneuwsundes THD OO H55 OS 
Fe. Serer we GN Bh REAR rereey ee TO BO O45 38 
S . PO Asi ctiendeGeshile teeta i Ab ene eee To Ca 635 92 
b ¥RBO. clecsnscconeetuons 2 ea ec eae ae THD O00 B28 46 
SS Prinaenrias ened ea IO. dt ccanedundaees 74D O00 617 2 
be Lem cimthbidenee eehoans +N. er ee are THD OO Oils Oo 
ee tS cee ee eee | Se ere mer 12D OO 599 I) 
Peo 2) Peer eee YOO spciinlte Minar dutta ec eeeeca iio Ov ecMey ches 
LRM cseecnwesinbdeiine Or i ah ea THD OF 98] 54 

July Sa ee caleba iiiginn Rae: ta. sc cudenendxauans Wo OO 212 96 

Jai y Re See I 8 Se i la TOR 4 5G4 45 

July b; Be wicxsadingians De OO sv uinddccccawomees TH OO y5H LO 
AL 5 Berane ee OW |. aasansewedssewade rei eee O47 9] 

CNEV JDULV 1, TSR Le cccccccececeeecee ceeeee ene cecneneeecceceesereneesseeennasereneees S203. 741 49 

t thai sum to Ate DISS ccc owid ens boecdaenca ded beuiweweteneesépnedesadeeneees 659 3d 

1 8262 283.34 to Jam’ y 1, TS82..ccccccccrccccccccccccccccccccesccccsscccsoseres 3,278 54 

. Pat Os Oe toe Ree 8. SNe. ccdscacedksennesbdateeedasestupiucbeseavneses 2.624 42 

» BIO BO? BG Or Bee. 2. LOSS ic civiccvccdccctateustetekaeqnewssicss sacs RHO 50 
Si Ce ee tee GOCE. Bo ROG vk vicknccccdddisrccioscscavscdedounsaeeeeevesenndues 1.b44 15 

ee re AEM ene epee Tem yy 
vanpmt (eet eee | i updinebedunenetebasedassacsunenbeaeeeeenns SOOO OO 

ie 

ie Mbt Chet SPO on... io og cenndadaneunveauedsbondecndieciaeeaun SYPRV. TAS oO 
tn Beene Se not 8 ue bduskosedseus sevens Weebussseseseesbekndadan 1.324 64 
Awmmount duc State Jae 8 1k. LORD wicccccctdcccdvodwccncscssscnsctewsssticcds Spxt.o54 18 


[XO ROLSTON ET AL. V. CRITTENDEN ET AL. 


307 And the affidavit of eounsel for complainants referred to 
in the report and filed before the master Is in the words and 
A . 
tigures following, to wit: 


Affidavit of hte Dilton, Elihu Root, and Geo, W. BE isl UE 


In the Cireuit Court of the United States for the western district of 


Missouri. In equity. 


RosEWwELL G. Ronston and others, complain- 
ants, 
rS 


Tuomas ‘I’. CRITTENDEN et. al., defendants. 


' Aflidavit and motion. 


John F. Dillon, Elihu Root, of counsel tor complainants in the 
above-stated cause, and George W. Easley, solicitor for said) com- 
plainants, being first severally sworn each for himself, npon his oath 
states that the printed book annexed hereto, entitled * Report of the 
State auditor to the 32d General Assembly of the State of Missouri 
for the two fiscal years beginning January Ist, I881, and ending 
December 31st, 1882, Jefferson City State Journal Company, State 
printers,” is the official report of the defendant John Walker, the 
auditor of the State of Missouri and oue of the fund commissioners, 
to the General Assembly, dated January Ist, 1883, made pursuant 
to section 7564 of the Revised Statutes of the State: that the said 
report Was not made or published, as these affiants are informed and 
verily believe, until after the last hearing before the master on De- 
eember 11th, 1882; that these affiants had not, nor had any of them, 
any knowledge of the facets stated in the said report relating to. the 
disposition made of the fund paid into the treasury of the State by 
the complainants, as shown in the said report, until after said hear- 
ing, nor until after the Ist of January, 1883, nor, as affiants are in- 
formed and verily believe, had the complainants, or any of them, 
any knowledge of such facts until the Ist day of Jannary, 1883, 

Affiants are advised and verly believe that it is essential 
308 and material to a determination of the rights of the parties 


hereto that the niaster and the eourt should be Informed ot 


the facts stated in the said report, and particularly the facts stated on 
pages LX to XLV, inclusive, and consider the same. 
J spatnra PEELY . [> . . 
Wherefore complainants ask that the said report, and particularly 
the facts therein stated upon pages IX to XIV may be considered 
by the master asa part of the evidence in the cause before him. and 
reported as such to the court. 
JOHN F. DILLON. 
ELULU ROOT. 
GEO. W. EASLEY. 
Subseribed and sworn to betore me this 21 day of February. 1883 
JOUN Kk. CRAVENS, 
Muster i} Chancery, 


ee A A EE 
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And that portion of the auditors report upon pages IX to ALY, 
referred to in the foregoing affidavits, is in the words and figures fol- 
lowing, to wit: 

Avupitor’s Report. 
Ertract from Aunditor’s Report. 
% “ % % * + a . * 

The following balance-sheet will show the payments made by the 
Hannibal and St. Joseph Railroad Company, and how the same have 
been invested by the fund commissioners : 


Hannibal and St. Joseph Railroad Company. Dr. Cr. 
1881. 

June 20, By treasnrer’s receipt........... $5,090,000.00 
ISS2. 

Oct’r 2. By treasurer’s receipt............ 90,000.00 
[ss] 


July 1. ‘To interest paid on [Llannibal 
and St. Joseph bonds for 


Se) PRE Eee SOHO,000.00 

July 3 To cash paid for Tlannibal and 
St. Joseph bond No. 1244... 1,000.00 

[sS2. 

Jan. 1. To cash paid for interest 

309 maturing January Ist, 

IS882,0n Tlannibal and 
St. Joseph bonds....... YO 00,00 


—— 
~ 


Aug. 10, To cash paid tor 1,270 Missouri 
renewal funding bonds of 
S1.000 each and aecrued in- 

OA i xsccccrnipenaiteksazuuies . 1,282,700.00 
Aug. 23. To cash paid for 11471 U.S. 
rea, 4 per cent. bonds of 

$1,000 each and premium on 
a eR ee Deen mee OT eae 1.599,545.00 
Aug. 25. To cash paid for 20) Missouri 
State bonds proper of s1.000 
each and aeerued interest... 20,200.00 
3. To cash paid tor 156 Missonr 
State bonds of S1.000) each 
and accrued interest.....0..6.. 157,500.00 
Aug, 23. To cash paid tor 122 Missourl 
bonds of sundry series, In- 
eluding premium and ac- 


» 
—_— 
pa 
ee 
a 
e 
i 
— 
=~ 


ore mitered... oc cccccxececac. 138 399.60 
Vo eash invested in other 
RN at ag ea a ks 795.40 
Total. .0..000...cc... 0... 233,180,000, 00 $3,180,000,06 
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Under an act of the General Assembly approved March To, Lost, 
entitled “An act to secure the adjustment and settlement of claims 
of the State of Missouri against the United States for enrolling, 
equipping, and subsisting the militia forees thereof in suppressing the 
rebellion, ete..” the Hon. John T. Heard was employed by the tand 
commissioners as the agent of the State to prosecute to final settle- 
ment and collect said claims. IJLis efforts were snecesstul, and on 
the 14th of August, 1882, the sum of $222,670.40 was paid into the 
treasury and placed to the credit of the State revenue fund. 


310 Stat Interest Fund. 


From receipts into this fund the interest on the public debt has 


been punctually paid, and the sam of $533,000 transterred to the 
State sinking fund for the redemption and purchase of State bonds. 


State Sinking Fund, 


After providing for the interest on the State debt and the pay- 
ment of all other obligations of the State, transfers from: the State 
interest and State revenue funds to the State sinking tund were sut- 
ficient in amount to enable the tund commissioners to call in for re- 
demption and to purchase State bonds, amounting to 712,000, as 
follows: 

Tn iss 1. 


Renewal funding 5-20 bonds...............ccce cece. $250,000 
Stute bonds EP Oe eee Ree ae 2? OOO 
In 1882. 

Renewal funding 5-20 bonds..................... wee 250.000 
PT NO i chaibinecl asin utaieiptiaitneewdcv. cs S+4.000) 


Missouri Pacific Railroad bonds.................... 
Northwestern Lunatic Asylum bonds 


SH O00 
16.000 


State bank stock, refunding..........:.....<.cccecee... 15.000 
North Missouri Railroad bonds....................... S000 
Platte County Mailroad bond.......................... 1.000 

Ta ARS EERO CEN LOS S712.000 


In addition to the retirement of these bonds 88.000 was placed in 
the Bank of Commerce In New York for the redemption of bonds 
called prior to January Ist, 1881. Funds had been placed in the bank 
tor the redemption of these bonds, but used tor the pavinent of other 
liabilities of the State. 

rin » - ° pact! ve 7 a. dl J —s . © = ¥ , 

the total interest-bearing Ind otedness retired within the two 
years from ordinary sources of revenue may be stated as follows: 

Bonds payable out of the State revenue tund.. $250,000 
311 Bonds payable ont of the State interest fund 712.000 


ee eT ae 


, ee 


i 
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ihe fe HOW Tne tables will show the condit iON ¢ of the aye) ndle | a bt cts 


+¢ Pe ] oo ee OO Ft 4+] } mi ° ocel | 
it existed? Panuars rw. EC i. the bonds redeemed and parchased mm 


TOV Eete 4 : 1 } } : 
iss] pee PSS2, those belonging to the sehool and seminary Tands 
TA? } 5 ‘ ]] +] smear é 4 > ° * >) =) 
Which were cancelled, the amount outstanding January st, [S885, 
and the years in which the same will mature. 


The State Debt. 


’ , Not including bonds issued to the Hannibal and St. Joseph Rail- 
road Company, the bonded indebtedness of the State on the first day 
of January, 1881, aggregated $16,250,000, as follows: 


Pacitic Railroad bonds ......... iinedicvadmanwien tee - $2,971,000 
Dierths WE mmeaee BO TOUE 6 vvkcicdsedcrisccdsasarccion 1.694 000 
St. Louis and Tron Moitntain Railroad........... 1.361.000 
F atte COOniy TOMO 6 is iv ccscdevensicisseedeess O04 G0 
Cairo and Fulton............ PRESET Nes LTE: TER 267 OOO 
Consolidation .......... acuaiieabecacpk tei nicola iba ine ink. eeadibaed 2626 OOO 
OE NN ii cundsccnxcdrbiewerarvabauntheideiees 1,C00,000 
Renewal funding 5-20 bonds ....... 22... ..06. ccces — Genoa 
State debt proper WrreTerrTeritc LC erT rr eT eT {39 G00 
State Dank stock, refunding........... ar Oreey 104,000 
State University Litbertenidecseebkeaibencieeannaaies 201000 
" Northwestern Lunatie Asylum..............scesee 200,000 
i E OUPOUTIAEY TORIES 56. 05 005s ckcasessiccnanesaues 41,000 
? Missouri sIx-per-cent. school fund certificate.... HOO 00 
jy) ee Pe ee cee ore ‘Aiiiec iia 216,259,000 
Since January Ist, 1881, the following-described bonds have been 
redeemed and purchased by the fund commissioners : 
812 fi Usa. 
152) Renewal funding bonds called for re- 
demption December Ist, I881...... 152,000 
98 Renewal funding bonds called for re- 
demipt ion December Ist, I881...... 9S GOO 
2 State debt proper bonds purchased... ? GOV 
[i W882. 
250 Renewal funding bonds called for re- 
° demption M: eh Ist, 1882..... wach 250,000 
1,270 Renewal funding ho nds called for. re- 
demption September Ist, 1882...... 1,270,000 
Lo State bonds proper called for redemp- 
tion September Ist, 1882............ 156,000 
S87 Pacitic Railroad bonds purchased..... 87,000 


41 North Missouri Railroad honds pur- 
chased .. eee ee es 41,000 
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99 St. Louis and Lron Mountain Railroad 


bonds purchased...... ..seseeeeeeeeeees 20,000 | 
4 Cairo and Fulton Railroad bonds 
DUPCNABCE .....0..00sccnss srnnneeas arenes 4,000 | 
1 Platte County Railroad bond pur- 
NE oi isis ccs ccm saiane 1,000 
41 Consolidation bonds purchased........ 41.000 it 
104 State bonds proper purchased.......... 104,000 Pa 
15 State bank stock refunding bonds | 
PRPC in csicrnscsomrmenariannangnens 15,000 
12 State funding bonds purchased......... 12,000 
. 1 State University bond purchased...... 1,000 
16 Northwestern Lunatic Asylum bonds 16,000 
1 Penitentiary indemnity bond pur- 
IE ss cv icsnctied Ceiacaincseeemmaees 1,000 
— Total bonds redeemed and purchased = ——-——— 
2.280 SN BS GU BO vsintvivcsssexsnvincs 2,280,000 


By virtue of an act approved March 25d, 1881, entitled “An act 
to consolidate the permanent school fund and the seminary fund 
in certificates of indebtedness,’ * * * the bonds on deposit in 
the State treasury, and held in trust for the permanent school fund 
and the seminary fund, were cancelled on the first day of July, TS81, 
and in lieu thereof thirty-vear SIX per cent. consolidated certificates 
of indebtedness were issued. 

The bonds thus cancelled and retired are deseribed in the follow- 

ing table: 


313 Number. Bonds canecHled July 1, 1881, Amount. 

2,080 Renewal funding 5-20 bonds.......... » $2,080,000 
25 =©Missouri Pacifie Railroad bonds...... j 25,000 
6 North Missouri Railroad bonds... .... 6.000 

1 St. Louis and [ron Mountain Railroad 
SR ae ee rere sina 1,000 
2 Cairo and Fulton Railroad bonds..... 2 000 
16 Consolidation bonds .................... 16,000 
1 State debt proper bond....... painting 1,000 
2,131 | ees jicbisiniei winiiiaiaaieicmiamets $2,151,000 

} 


After deducting bonds redeemed and purchased in the years 1881- 
and 1882, and excepting bonds issued to the Hannibal and St. Joseph 
as\e . P ‘ y d . ne ~MWaT ati ae > . 
Railroad Company, the total interest-bearing debt on the first day 
, ) *) . Ay ‘ a : . v 
of January, 1885, amounts to $13,979,000, as follows: 


Number of bonds. Interest-bearing debt January 1, 1881. Amount. 
2,859 Missouri Pacitic Railroad bonds....... $2,859,000 


1,647 North Missouri Railroad bonds........ 1,647,000 


| 
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m3B5b St. Louis and Iron Mountaim Railroad 
ORT een re Ree ee Te) 1.35] 000 
903 Vlatte County Railroad bonds ........ 5 O00 
261 (‘aro and Fulton Rai lrow dd] Lys yds ‘eww 201,000 
2.670 Consolidation bonds...........6.. aneetie 2,670,000 
S06. Btate fonding Onde cis scssvesccasi ven HSS UOV 
SU State bank stock refunding bonds... S000 
200) State University ae SE en ere ee : 200 ,G00 
184) Northwestern Lunatie Asvlum bonds, [$4,000 
40° Penitentiary indeuis bonds........ : LU ,G90 
TO: Btale WOME DOREE wisicinsesssaseiesnns 176,000 

Missourt consolidated six per cent. 

certificate of indebtedness held in 

trust for the permanent school 
i canieataa eigamiele ded pare 2,909,000 

Missouri consolidated six per cent. 

certific ‘ate of indebtedness held in 
trust for the State Seminary fund. 122,000 
10,048 SOR idicicoten yy eee nee $13,979,000 

O14 The State of Missouri has no option bonds outstanding. 


Those Slane to the Missouri Pacific, North Missouri, St. Louis 
and Tron Mountain, Cairo and Fulton, and Platte-county railroad 
companies are straight thirty-vear bonds. The consolidation, State 
bank, stock refunding, State bonds proper, State funding, State Uni- 
versity, Northwestern Lunatic Pe «ype penitentiary indemmity 
bonds have twenty vears to ran from the dates of their Issue. Con- 
solidated certificates of indebtedness held in trust for the school 
and seminary funds mature thirty years from the first day of July, 
ISS1. : o 4 : 

‘he above deseribed State bonds and certificates of indebtedness 
mature as follows: 


at i a a hc $6,000 
eT ATE pabinmeindies ics si cheaca alanis 170,000 
| eer ree Here MIEN Ty eet oe 4.000 
io: ee itisvdie beak ae scene 1.856.000 
PERE wtb innneukisericomcuies winaaaa sniiraauw citadel 3,157,000 
a a ee 3,184,000 
sino adniicen nd nwpacabhneeaseans a Gbeeten pie S48 000 
I es ie Cail ai ar ee 242.000 
I so kick cc ing wide eases canes denueeee 58+, 000 
RRR eo Me re hss sachin wighin ait acaadamnieaata 489,000 
Piciatvaesevenwes wo ceg sbaeawtewestinn wamiias ae 528,000 


1911 7 eonsolid: ited eertitieates of 
indebtedness held in trust for yo 
school and seminary funds......... ),051,000 


PE icnndxanenans apaienies veseese $18,979,000 


‘ 
~~ 


fe ng a EN NE a ee ee a gets So Se ee Se NS 
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315 Bonds issued to the Hannibal and St. Joseph Railroad Com- 
pany and not included in the above table matare as follows: 
Spero sis lalate alice Rebeka mua eaadiac S500.000 

iis iid. cisccctesudipeseeeeeeeeeis L000 ,000 
i | Srna ai a ae ae aa UU Q00 
ia ee Soa i sia hia ii aa eleeancen 205.000 
IRE a ewene Reaue ems eres ee ar eS re 719,000 
a a Pao eee 17,000 
Total outstanding January 1, 1885.......... $2 999,000 


The bonds of the Hannibal and St. Joseph Railroad Company 
maturing in 1886 and 1887 are straight thirty-vear bonds, issued 
November 10, 1856, and February 28, 1857. Those maturing In 
1894, 1895, 1896, and 1897 are straight twenty-vear bonds, issued 
under an act of the General Assembly approved Mareh 21, 1874, 
entitled “An act to authorize the issue of new State bonds in renewal 
of certain other bonds heretofore issued to the Hannibal and St. 
Joseph Railroad Company, ete.” They were issued July 1. 1874, 
July 1, 1875, January 1, 1876, July 1, 1876, and July 1, 147. 

A more detailed description of the bonds redeemed and purchased 
by the fund commissioners during the years 1881 and 1s8s2, and 
also of the bonds outstanding, will be found elsewhere in this report. 


=? 


ol/ JEFFERSON Crtry, Mo., Nor. 28, 1882. 
Amount of interest paid on State bonds for the vears [S881 


and 1882, exclusive of interest on bonds belonging to the school 


fund, as follows: 


July, —, 1881 Amount of interest paid..........eeeeee: S506 840 O0 
January —, 18872 |.......0000. Re inahoennninhictiatiattat gute tacte, BRE OO 
July wh, LCS lestsssandens a cetbbcicannbcbincsniacaieennabbens 381,720 00 
Sept. 1, 1882). Amount of interest on (1426) called 


NE a inknticniansianitespomeediehins 14.260 00 
cities saint. Te £6 Ge 
January 1, 1885 | Approximate estimate of interest 
iso sas hicsiiilicie aidan tniskciinantitidea eiitaa a S539,000 OO 
Amount of interest paid on bonds in 
school tund, as follows: 
January —, 1&8] Amount of interest Sane HO.2 70 OO 
July pitting MBB Mccasevcnswe RE ETE RT ee GOPTOA OO 
Amount of interest on certificate of 
indebtedness Lo school fund, ils 
follows: 


January —, 1882 Amt. of interest paid on certifi- 

Cate OF Q000,000. csc icsicceseoes 54.000 00 
January —, 1885 Amt. due on certificate of $2.- 

nk ain ne 174.540 OU 


Amount of interest paid on bounds in 
seminary fund, as follows: 


July —, 1881 | Amount of interest paid... 3.660 00 
January PE liicbtacdsans OP stasis cisdiainebinbcestvawidinbens O60 OF 
January —, 18835 Amount of interest due on cer- 

POD ctitisiiiattii iit 4.029 00 
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7 ‘ a | c~ ? ~ 
interest on all State bonds 6 


} | ° ‘? 
een at we 3 ats ! va" ‘ ity 
er cent; pavabie semleannuany, 


} 
January and July. 
I do hereby certify that the foregoing is a correct statement of in- 
terest paid as stated. 
§ SEAL OF THE JOHN WALKER, 
Q STATE AUDITOR, Stute Auditor. 


Kiled November 30, 1882. Jno. I. Cravens. master in eh. 
Miled March 19, 1883. IL. C. Giesberg, clerk. 


319 The objections to the draft report of the master are in words 
and figures as follows, to wit: 


Oh} CHLONS bij complainants to dyuft of Master’s Report. 
In the Cireuit Court for the western district of Missouri. 


RtOSEWELL G. RoLsToN et al. ) 
"s. . In equity. 
Tuomas ‘TT. Crirrenpen, Governor, &c., et al. 


Objections taken by the complainants to the draft of the report in 
this cause prepared by John I. Cravens, esq., the master to whom 
this cause stands referred. 3 

First objection. For that the said master, in Ins said drait report, 
does not state the sum which was necessary to indemnity the State 
of Missouri if the same were, together with the sum of three muill- 
ious of dollars paid on the 20th of June, 1881, apphed and invested 
as provided in the interlocutory decree herein, as here directed to do 
by the said decree, in this: 

That he has not observed the following provision of the said de- 
cree, that the complainants were and are entitled to have the said 
fund applied and invested under aud in accordance with the provis- 
ions of said act of March 26th, 881, to the payment of the option 
bonds of the State of Missouri, known as the 5-20 bonds, as rapidly 
as they were subject to eall and payment, and in this: 

That he bas not observed the tollowing provision of the said de- 
cree. that the complainants were and are entitled in the meantime aud 
until such bonds become subject to eall and pavinent, or other por- 
tions of the State debt, or the interest thereon, become due to have 
the remaining and unapplied balance of the said moneys invested in 
bonds of the United States at the market rates, and in this: 

That he has not complied with the following provision of said de- 
cree, that the complainants were and are entitled when any part of 
sald 9-20 bonds became ov should become subject to call or payment, 

or any portion of the said debt, or interest thereon become 
$20 orshould be subject to redemption or payment to have the 

said moveys applied trom time to tine to the redemption or 
payment thereof, 

Second objection. For that the said master in his said draft report 
does not give to the complainants any beneht, udvantage, or sullow- 


- 
> 
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the appheati lon of any part t of the fund 


anee of interest beeause of 
ot the $225.000 of option bonds of the 


In ages to the payment « 
State of Missour: which beea ne subject to call and payment on the 
15th day of December, 1881. 

Third ss bee For that the said master in his said draft report 
does net give to the complainants any benefit, advantage, or allow- 
ance of interest because of the application of any part of the fund in 
question t o the pavine nt of the 8329,000 of the option bonds of the 


State of Missonri which beeame subject t to call and payment on the 


1oth day of May, 1882. 
Fourth objection. Kor that the said master 
does not give to the complainants any benefit, advantage, or 


anee of interest because of the : “up yplici ition of any part ot the fund in 
wer eent. bonds of the State 


in the said draft report 
allow- 


quesiion to the payment of 87,600 of 64 
of Missouri which beeame due and payable on the {st day of July, 
1882. : 

Fifth objection. For that the said master in his said dratt repor 
give to the complainants any benefit t, advantage, or allow- 


does not 
ny part of the fund in 


auce of interest because of the application of 2 
question to the payment of $10,000 of 6 per cent. bonds of the State 
of Missouri which became due and payable on the Ist day of Octo- 
ber, 1882. 

Sixth ofjection. For that the said master in Ins said draft report 
does not give to the complainants any benefit, advantage, or allow- 
ance of interest because of the application of any part of the fund in 
question to the payment of 87,000 of G per cent. bonds of the State 

of Missourt which became due and payable on the Ist day of 

321 —— cme 
Sere nth 0 hjec fion. For that the said master in his said dratt 
report hie s not give to the complainants any benefit, advantage, or 
allowance of interest because of the application of any part of the 


fund in ¢ question to the pavinent of $1,000 of 6 per cent. bends of 


the State of Missouri which will become due and pavable on the 
Ist day of April, 18883. 

Eighth objection, Kor that the said master in his said draft report 
does not give to the complainants any benetit, advantage, or allow- 
ance of interest because of the : applic ation of any part of the fund in 
question to the pavinen t of the S157.000 of 6 per cent. bonds of the 
_ ite of Missouri which wiil become due and payable on the Ist day 
of May, 1883 

Ninth objection. Mor that the said master in his. said yen report 
does not give to the complainants any benefit, advantage, « ee ee 
ance of interest because of the application of any part of the aos lin 
ques tion to the pavinent of $100,000 of six per cent. bonds of the 
State of Missouri which will become due and payable on the 7th day 
of August, L885. 

Tenth objection. For that the sud master nN) his sacl draft report 
does not give to the compli tants any benefit, advant: we, or allow- 


ance of interest because of the application of any part of the fund in 
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question to the payment of $1.229,900 six per cent. bonds of the 


State of Missouri which will become due and payable on the 17th 
dav of March, 1886. 

Whereas the said master ought to report that by the applica- 
tion of so much of the fund tn question as was or may be necessary 
for the payvinent of the said several bonds he einbefore mentii ned, 
the whole of said fund would be applied in the payment of the S1X 
per cent, obligations of the State of Missouri by the said 7th day of 

March, TSS6, and neight io be repost teabne stant 
322 ants a benefit, advantage, and allowance of interest at the rate 

of six per cent. per annum from the dates of the said several 
payments out of the said fund. 

Mlerenth objection, For that the said master in the said draft report 
does not give to the complainants anv benefit, advantage, or allow- 
ance of interest because of the application of any part of the fund in 
question t¢ to the pavinent of sueh of the bonds of the State of Mis- 
sourl hereinbefore mentioned as would remain after the application 
os ts cei thereof of the sum of $250,000 each year from the 
revenues of the State; and that the said master in his said dratt re- 


‘ + 


port does not give to the complamnants any benefit, advantage, or 
allowance of Interest because of the application of any part of the 
fund in question to the payment of such of the following bonds of 
the State of Missouri as would remain after the application to the 
payment thereof of the sum of $250,000 each vear trom the revenues 
choy irs wai tle SS4,000 of said bonds becoming due and 
pavable on the 13th day of June, 18s ; sag of sautd bonds be- 
coming due and: pa. uate on a lav of August, S86; 5476,000 

of said bonds becoming due and capable September Sth, 1886; 
$500,000 of said bonds becoming due and pavable November 19th, 
1886, and S1,000,000 of said bonds becoming due and pavable Feb- 
ruarv 28th, 1&s7. 

Whereas even if an allowanee were made for the apy 
the sum of §8250,000 In eack: vear, beginning with the 
from the revenues of the State, the paviment of thre 
State which have become or are to become due aud payable as atore- 


4 


heation of 
vear L581, 


phy Is of the 


~ 


sald 1s the sate hecomesnbject to call an payment. or become dit 


te. ¢ 


) 
; . 7 . 7? 7 
end pavable, the said) master ought tO Ve por t that the whole of the 


fund in question would be require (| and sant be cl}) plied by the 28th 

day of February, 1887, in the pavment of the remainder of the 
bonds aforesaid not paid by the said $250,000 per annum. 

Za Pwelfth objection, Kor that the said master in the said draft 
report does not give to the complainants any benefit, advan- 

tage, or allowance of interest from the application of $872,000 of 

the fund seh gia ng aie of Se 


of the State Missourton the Ist dav of At , 1581, tor any 
period after the Pre dav ot November, L386, aig te ) 35.00. (74) thereot, 


or for any period after the 28th day of February, 1887, as to $572,- 
N00 thereot, but instead thereof, 2 ectively, the 
said master in the said draft report credits the complainants with in- 


’ 


ror those qdiifes Pes) 


190 ROLSTON ET AL. V. CRITTENDEN ET AL. 
terest on the said sum of $872.900, so applied, at the rate of omy 


three per cent. per annum, and no more. 

Whereas the said master ought to report that the complainants 
are entitled to and ought in the said report to give to the complain 
ants the benefit and advantage of the allow: ance at the rate of six per 


cent. per annum on the said $872,000 ae ayes tes payment ot 


the said option bonds from the date of the said application to the 
end of the ‘gon eovered by his said report. 

Thirteenth objection. For that the said) master in the said dratt “f 
port charges the complainants with the deficiency of interest at the 
rate of three per cent per annum upon the sam of $2,127,000, as if 
the said sum were to remain invested at the rate of three per cent. 
per annum in United States Government bonds from July Ist, 1551, 
until February 28th, 1887, without the application of the same or 
any ar thereof to the paymeat of any of the bonded debt of t! 

State of Missouri. 

Whereas the whole of the said sam of $2,127,000 must and the 
said master ought to report that the same would before the 28th day 

February, 1887, in compliance with the act of March 26th, ISS1, 
and the interlocutory decree herein, be withdrawn from such invest- 
ment, and be apphed in payment of said bonded debt of the State 

of Missouri from time to time as the same becomes due; and 
324 whereas the said master ought in his said report to cease the 
charge of deficiency of any interest at the rate of three per 

cent. per annum upon the sunis so applhed from and arter the dates 
of such application, and from and after the dates of such applica- 
tions ought thenceforth to charge against the comp Mainants no de- 
ficiency of interest upon the sums so applied, and the said master 
ought from the dates of such ap fe ations to allow to the complain- 
ants the benefit and advar tage of interest upon the amounts so ap- 
plied at the rate of s!x ber cent. na ranepeneeae e 

Fourteenth objection, For that the said master in the said dratt re- 
port charges the complainants with a deficiency of interest at the rate 
of gers ee cent, per annum upon large suis as if the same were a 
part of the fund in) question remaining invested in) government 


bonds at the rate of three per cent. per annum after the 28th dav of 


February, 1887. 

Whereas before the 28th day of February, 1887. the whole of the 
suid fund in question must, in accordance with the laws of the State 

Missouri and the interlocutory decree herein, have been with- 
drawn from Se In the payment of the six 
per cent. bonded debts of the State of Missouri, asthe same become 
due and payable trom time to time; and whereas the master in his 
sald report ought not to ch: irge any defiel leney of Interest ACUNst the 
compl: hte albert the said date. 

fifteenth objection, For that the said masterin his said draft re ‘port 
does not give to the complainants any benefit, advantage, or allow- 
nee of interest beeanse of tie ition which actually and in fact 
as been made by the officers of the State of Missouri, of the sum 


h 


Oe rere eens 
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OF es i.440 000, pruet and pareel of the fund in question, to the } ay- 
ment | Ss) ttt) O00 of thea IX | , Ont rmtieA ‘ | anthay, | ncle 4 
rmeii O ee Pe we 8 Of the six per cent. option and otter bonds of 
i 
} " #5 4% i ’ = ais x 7 . a | v 4 ea ! 
wie State of Niissourt. whi etry sid parvinient ot Stute bonds 
Es om F } : a 47 4* Se ? 
ae out of the std fond to the amount aforesaid. as shown by tre 


Official report of the auditor of the State to the 32nd General 
Assembly of the State for the two fiscal years beginning January 
Ist, 1881, and ending January 31st, 1882, dated January Ist, 1883, 
at page IX, wherein it appears under date of Angust 10th, 1882, 
that the fund cominissioners of the State paid out of the fund in 
question $1,252,700 tor 1,270 option bonds of the State of $1,000 
each and accrued interest, and under date of August 23rd, 1882, 
S20,.200 tor 20 Missouri State bonds of $1,000 each and aecerued in- 
terest, and under date of August 23rd, 1882, $157,560 tor 156 Mis- 
sourt State bonds of S1.000 each and acerued interest. 

The principal of the said several pee so paid from the said fund 
amounting to the said sum of Si446,000. | 

Whereas the said master ought to report that the said $1,446,000 
heal been paid and apphed out of the said fand upon suid bonded 
debt of the State, and ought to allow to the comp Ha ainants interest 
at the rate of six per cent. upon the sums so paid rom the dates 
when the same should have been paid, in accordance with the terms 
of the act of March 26, 1881, and the interlocutory decree herein, 
and until the end of the period covered by his said report; and 

Whereas the said master onght also to sg ay that in addition to 
the S1.446.000 of the bonds of the State of Missouri so as aforesaid 
paid out of the fund in question, the said fund commissioners also 
paid, as shown by the said State auditor's op at page X thereof, 
1 ie year ISSL other six per eent. bonds of the State amounting 
to $250,000, and in the year 1882 other six per cent. bonds of the 
State amou nting to $250,000, both of which said last-mentioned 
payments were of the par valne of the bonds, and were made out of 
a sinking fund derived from a tax levied and collected under and 
pursuant to the provisions of the constitution of the State im that 

behalf. 
326 JNO. F. DILLON, 
MLIHU ROOT, 
GEO. W. EASLEY, 
Solicitors for Compl ts, 


pa 


In case the master should overrule the foregoing objections or any 
of them, it is respectfully suggested, on behalf of complainants, that 
he report— 

First. What sum, inelnding the said $3,000,000, was necessary to 
indemnity the State if the same were apphed and invested as fol- 
lows, that is to sav: If the same were applied to the payment— 

$1,000 of the Hannibal & St. Joseph State aid bonds on the 
Ist dav of Julv, 1881, and of 
$872,000 option | bons ls of the State of Missouri on the Ist day of 


4 


August, 1881, aid of 
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et ee : a . en Soe 
$225,000 of option bonds, 0% 
Pa , i- — i - » ae do) 46) 3 } 4 
OTF JRuanNuUaArY, LOSS, aha Ol 
AC y . ! . “as fr CP AGS a; 7 ; 1}, “yt | 
SS 29 OOU Ol ODTION bots or tne state ol Viissour On the loth 


dav of June, 1882, and of 
we 


87,000 six per cent. bouds of the State on the Ist day of July, 


1882, and of 
$10,000 of the IX per cent. bonds of the State on the Ist day 


October, 1882, and of 


87.000 of the six per cent. bonds of the State on the Ist day of 


January, 1885, and of 
$1,000 of the six per cent. bonds of the State on the ist day of 
Apri, 1883, and of 


$157,000 of the six per cent. bonds of the State on the Ist day of 


May, 1883, and of 


$100.000 of the six per cent. bonds of the State on the 7th day oft 


August, 1883, and of 
$791,000 of the six per cent. bonds of the State on the l/th day 

day of March, 18806. 

327 ‘And if in the me: intime, and until such bond _ ame or be- 
COMe §$ subje ct to eall and np: iment, o r be cume or beeome due, 

the remaining : and un: ipplied balance of the es cele Were Invested 

in bonds of the United States, at the rate of three per cent, per an- 

num; and if an allowance at the rate of six per cent. per annum were 

made in favor of the complainants upon the sums severally so xp- 

plied from the dates of the respe ctive applications thereof; 

The dates and amounts above specified being the dates and 
amounts upon and for which the six per cent. bonds of the State 
have become or are to heeome due and pavable Or subject to call 
and payment, as appearing in schedules E EK and J J, annexed to the 
deposition of the State treasurer, Phil. E. Chappell— 

Second, ‘That the master report what sum would be necessary as 
aforesaid if the same were applied in the payment of the following 
bonds upon the following dates : | 


i ee | icepnaeten baesoraianl » 8872,000 
Cg ee piled aaa . 225,000 
NE i Fo iia dnnnnd sos undivondéanhuct renee 579,000 
PE apis narnnta dv ccineionneion iweaieaaaidiney 7,000 
Getover Tet, TEBE. oo cciccccccss 2 saab Sandia docteiaaiaick 10,000 
January Ist, 1883........... hisiaiedaeeealennatialtal inl 7,000 
A. eee ibadisncainh peice 1,000 
PUM Fy, BOG os vn sinccvncsessvevacs esha Koa 7.000 
ee 479,000 
June 13th, 1886....... ER ae eee NOT CT $4,000 
Ne Hee ih bien wns se od cove msdbddecanduace 153,000 
ae 476,000 
November 10th, 1886.........0.i.scscsees0000000. 290,000 . 
2 


And if in the meantime and until sueh bonds beeome subject to 
eall and payment, or become due, the e remaining and unapplied bal- 


— ; 
oe - a hh) ’ tio, ; ? fery 
the state ot Niissouri on the Ist th 
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ance of said THONCYS were Invested 1?) Foverhnmens bonds oft 


Her cent. As eforesald : endl af rn culiowanee at the rate of | 
328 per cent. per annum were made in favor of the coinplainants 
upon the sums severally SO applied from the dates of the re- 


spective application thereof; 


The dates and amounts last above specified being the dates and 
amounts upon which the six per cent. bonds of the State have become 


~ orare to become due and pavableor subject to call and payment as a 
f : pearing in schedules Hie & J J,annexed to the deposition of the State 


treasurer, Pink, Ie. Chappell, deducting therefrom, however, each year 
the sum of $250,000, as an ailowance for the use of the annual sink- 
ing fund which the defendants claim is provided for by the constitu- 
tion of the State for every year excepting the vear 1881— 


ryur 
hirvd. 


That the raster report the SuUthi Which would be necessary 


{ the sume were appled and tnvested as above suggested to the 


bonds specified in schedules EE and J J aforesaid, deducting from the 


amounts of such bonds, however, $250,000 for each year, including 


the year 1881. 


Fourth, Vhat the master report what sum would be necessary a 
aforesaid if the same were applied in the payment of the $1,446. 
of the bonds which have actually been paid therefrom at the dates 
When the same became subject to call or payment, and if the re- 
mainder of said fand were applied to the bonds specified in said sched- 


ff ules Ee Eand J J.as the same become due and payable after making 
due allowanee and deduction therefrom, for the $250,000 constitu- 


tional sinking fund aforesaid, giving the complainants the benefit of 


an allowance of six per cent. interest on the said 51,446, 


other bonds paid out of said fands from the dates of such payment, 
Fiyjth. Vhat the master report What sum would be necessary 

329 as aforesaid if an allowance is made in tavor of 
plainants at the rate of six per cent. per annum upon the 
S1.446.000 already used out of the said fund, as shown by the au- 
ditor’s report aforesaid, in paying the six per cent. bonds of the State 
of Missouri, and if the balance of the said fund is kept invested at 
the rate of three per cent. per ‘annum until the same can be used in 
paying the bonds issued in aid of the Hanmbal and St. Joseph Rail- 
road Company, Which become due November 10th, ISS6, february 
28th, ISS7, and the remainder thereof applied upon the said bonds 


Which will become due July Ist, 1894. 


i ie JOHN F. DILLON, 


= | ELIHU KOOT, 


GEO. W. EASLEY, 
Solicitors for Compl'ts. 


Filed Febr’y 21st, 1883. Jno. Ik. Cravens, master in chancery. 


Filed Mar. 19th, 18838. HH. C. Geisberg, clerk. 
330 | lank page. | 
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‘ 7 —_— — = hea eth }. > of Pare] is =? ? 
ool And afterwards, to wit, on the 26th day 01 March, ISS, 1 
being in vacation of said Ciremt Court, the fouowimne tarther 


proceedings were hud in said cause, to wil: 


R. G. Rorston et al. } 
vs. | 1545. 
T. 'T. CritrENDEN, Gov., et al. ) 

By direetion of the Hon. Geo. W. MeCrary, ciremit judge, it is 
ordered that this cause be set down tor hearing on exceptions to 
master’s report on Tuesday, the 24th day of April next, and that 
counsel for the respeetive parties be notified, 

And afterwards, on the 10th day of April, 1855, it being in vaea- 
tion of said Circuit Court, the following further proceedings were 
had in said cause, to wit: 


R. G. Rouston et al. 
Us, > 15/8. 
T. T. CritrenvEN, Gov., et al. 


This day comes D. H. McIntyre, esq., solicitor for the respondents, 
and tiles a stipulation of parties, agreeing iis follows: a Phat the ob- 
jections made by complainants to the draft report of the master may 
be taken and held as the exceptions of the complainants to the re- 
port of the master, and that the respondents waive anv further or 
other notice of the filing of the same. Nothing herein contained 
shall be construed as preventing the respondents trom filing such 
exceptions to the master’s report as they may desire.” 

And afterwards, at a regular stated term of said Circnit Court be- 
gun and held on the third Monday ot April, ISS3. at Jefferson City, 
in said district, the following turther proceedings were had on April 
24th, 1883, to wit: 


RosEwELL G. Ronson et al., trustees, 
vs. L578. 
ri’ ri N , - ‘ 
I. 'T. Crirrenpen, Governor, ete., et al. 


This day come the parties by their respective solicitors, the com- 
plainants by Mess. John F. Dillon and Elin Root, and the re- 
832  spondents by Mess, D. H. McIntyre, attormnev-general, John B, 
Henderson, Samuel T, Glover, and George IL. Shields; there- 
upon the respondents (with the exception of the Hannibal and St. Jo- 
seph Railroad Company) tile their ex: epticns to the master’s report, 
under stipulation filed Apnil 10, 1883, and this cause having been 
regularly set for hearing on this day on the exceptions filed by com- 
plainants and respondents to said master’s report, and both parties 
being ready, this cause was thereupon argued by counsel, and not 
being concluded at the hour of adjournment, it is ordered that the 
further hearing of this cause be postponed until to-morrow morning. 
And suid exceptions so filed as aforesaid is in the words and tig 
ures tollowing, to wit: , 
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| er i, hii hid if { R oF () vl Tk i¢) }/ (eteys Report, 


in the Circuit Court of the United States for the western district of. 
Missouri, eastern division. 


RosEWwELL G. Ronston et al. } 
2S, , 
Tos, T. Crrrrenpen, Governor, et al. \ 


And now at this dav come all the defendants in the above eanse 
except the Tlannibal and St. Joseph Railroad Company, and aecord- 
Ing to stipulation filed herein Apr. 10, 1883, except to the master’s 
report herein as follows : 

1. First exception : 

The said defendants state that said report is erroneous in this, that 
the master did not except from the eight hundred and seventy-two 
thousand dollars of option bonds found by him subjeet to call as 
mentioned the sum of two hundred and _ fifty thousand dollars re- 
quired to be taken up by the annual fund raised by constitutional 
provision, 


Second exception : 
The said report is erroneous in this, that the master did not allow 
Interest to the State on the eight hundred and seventy-two 
333 thousand dollars of State aid bonds mentioned in said report 
down to the maturity and satisfaction thereof. 
D. H. MeINTYRE, att’y-gen’l, 
GLOVER & SHEPLEY, and 
HENDERSON & SHIELDS, 
For defendants, excepting the Hanibal & St. Joseph Railroad Co. 

And atterwards, at said last mentioned regular stated term of said 
Cirenit Court. the following further proceedings were had in said 
cause on the 25th dav of April, 1885, to wit: 

RosEWELL G. Roiston et al., trustees, 

rs, . 1578. 
T. TT. Crirrenpden, Governor, ete., et al. \ 

This day come the parties by their solicitors as on yesterday. 
Thereupon this cause was farther argued by counsel on exceptions 
to the master’s report and submitted, and by the court taken under 

advisement. 


Sod | Blank page. ] 
339 And afterwards, on the 1lith dav of May, 1885, there was 


filed in the clerk’s office of said circuit an opinion In the 
words and figures following, to wit: 


sonatas oteeasttahtdiihnsnininannmaduthaas.casnoasltl * a i aol ITO a pean 
1 ROLSTON ET AL. V. CRITTENDEN ET AL. 


Opinion. 


In the Cirenit Court of the United States, eastern division, western 
district of Missouri, April, 1835. 


ROLSTON et al. ; 


CRITTENDEN et al. , 
On Ere ptions iQ Masti is Report. 


McCrary, Cireuit Judge. 

The court has heretofore determined—(1) that the respondents 
were bound to use or invest in accordance with the aet of the General 
Assembly of Missouri approved March 26, 1881, with reasonabie 
promptness, the $3,000,000 paid into the State treasury on the 20th 
of June, 1881; (2) that said respondents are bound to give to the 
complainants credit for whatever could have been saved to the State 
by such use and investment; and (3) that complainants were bound 
tO pay to the State, as a condition precedent to the usslgninent to 
them of the State’s lien upon the Hannibal & St. Joseph Railroad, 
whatever sum, in addition to said $3,000,000 and the proceeds thereof 
so invested or used, would completely indemnity the State against 
loss. 

The ease was referred to the muster tostatean account, and report 
What farther sum must be paid by complainants as such indemuity, 
The question arising upon this hearing is, what is the true basis of 

the accounting’ It is clear that it was the duty of the re- 
$06  spondents to call in fer payment such option bonds of the 

State, known as five-twenty bonds, as were subject to call, and 
itis also clear that any balance not thus used was to be applied to the 
purchase of bonds of the State, or of the United States. So much is 
expressly declared by the act of 1831. The disputed questions which 
counc/! have discussed are— | 

(1.) What sum could have been saved to the State by taking up 
872,000 of five-twenty bonds, which it is conceded were subject to 
eall within a reasonable time aiter the payment of the $3,000,000 
into the treasury, thirty days being, by stipulation, considered such 


OLY 


reasonable time 7? 

(2.) Whether the State should be also charged with the saving 
secured to it by the taking up of such of said bonds as became sub- 
ject to call and payment pending this controversy, and after the 
23,000.000 was paid in, but not within said period of thirty days 7 

(5.) As to the sui invested in United States bonds. the question 


arises Whether the fund commissioners of the State have power and 


are in daty bound to turn such bonds into cash in order to piv off 


obligations of the State hereafter maturing; and if so. whether com- 
plainants shall have a credit for the amount that would be saved to 
the State by SO aomMg, Ihi addition to the SUlh received as Interest 


upon the United States bonds in the meantime 7? 
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These several controverted questions will be considered in their 
order: 

1. On the first of July, 1881, there were 8872.000 of five-twenty 
option bonds of the State snbject to call, and it was the duty 
of the fund commissioners to eall them in and pav them off out 
of the fund paid in by complainants. What saving would thereby 
result to the State?) The tive-twenty bonds bear six per cent. per 
annum interest, and they had about fifteen years to run before 
maturity. ‘Phe mterest upon these bonds would have paid the 
Interest upon a like amount of State aid bonds, the latter having 
an average time to run of about ten vears. If we assume that 


the option bonds would have run until the mnaturitv. of 
837 the Stateaid bonds, say ten vears; then the saving would amonnt 
to SIX per cent. tor that period, Th HS } IS the ly; “SIS adopte d | OV 


? 


the master, It is suid thatit is not correct, because the option bonds 
were subject to call and payment at the pleasure of the State at any 
time after five vears, and that we cannot assume that thev would 
have run as long as ten years. We adimt the torce of this sugges- 
tion. It certainly presents a difficulty Which is not verv easy of solu- 
tion; but to adopt the opposite view would involve us in amuch 
greater diffeulty. For if we assume that the option bonds would 
not bave been allowed to run ten vears, what period are we to fx as 
the time within which we may assume that they would have been 
ealled in and paid?) If we reject the basis upon which the master 
proceeds, We have, and can have, no basis whatever apon which to 
calculate the saving to the State, because it is Impossible even to con- 
jecture whether, at any time within the period the State aid bonds 
have to run, the Legislature would have ordered the option bonds 
called in and paid. Much less can we assume any given date as the 
one at which such call would have been made. In order, therefore, 
to proceed upon a definite and fixed basis, we are obliged to assume 
that the Legislature intended by the arrangement proposed by the 
act of Iss] to receive ¢ comp! lalnants’ money, apply it to the pave 
ment of the option bonds, and allow them ereait for the interest 
on the same, from the time of payment up to the maturity of the 
State aid bonds. That the State would save interest for some period 
of time by such an arrangement, must have been contemplated. 
The State was not prep ared to callin all the outst nding option bonds. 
W « Cont t the Te fore assunie that the FF eaislatare int c mded t! het CON- 
beware should lave credit for some amount on this account. The 
Legislature, by the net of TS81, was fixing its own terms upon which 

the complainants were to be invited to pay in their money; and 
B55 a is not unreasonable to hold that as uo definite Gime was fixed 

by the act as the perio | during Which the complainants were 
to be entitled to credit as for interest on the option bonds paid, the 
eourt should fix as such period the time during whieh the “State aid 
bonds had to 1 by fixing this pero l we only eive c compl unants 
the benefit of ne use of their money to the date when they would 
have been obheed to pav the State aid bouds., \t all events it is 
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manifest that the court must Hx some period, ang thls is, Mm om 
mdoment, the only one that can be fixed. Oris HW THaprobaore, we 
5 . ‘ , et pe + } Lee +1. ve, wet a 

think, that the State was willing to accept the money on these terlas, 


as by so doing a corresponding sum was saved from the general ve- 
sources to be applied apon the other indebtedness of the State, then 
amounting to over $16,000,000, exclusive of the Hannibal & St. 
Joseph Railroad bonds. It follows that the State must be charged 
with six per cent. per annum upon $872,000 of option bonds sub- 
ject to call July Ist, 1881; and the master’s finding In this respect 1s 
affirmed, 

[f. The master considered himself bound by the terms of the 1- 
terlocutory decree to allow to the complainants a credit on account 
of such State option bonds only as were subject to call and payment 
within thirty days after the payment of the $5,000,000 into the treas- 
ury. During that period only $872,000 of said bonds were subject 
to call; and hence it is that the credit allowed by the master is tor 
the saving which the State would have realized by reason of the pay- 
ment of that sam, This calculation was based upon the assutaption 
that it was the duty of the fund commissioners to have calied in and 
paid that amount of said bonds within said period of thirty days, 
The fact is, however, as now appears in proof, that no option bonds 
were called in or paid until August 10th, 1882, when all of such 
bonds outstanding, amounting of principal to $1.270,000, were called 

In and paid out of the three millions received from complain- 
339 ants. This call and payment was in fact made while this 

controversy was in progress, and while the money paid 
in by the complainants was still in the sinking fund and undisposed 
of, but after the expiration of thirty days from the time of the payment 
of the $3,000.000 into the treasury. It appears to have been made 
Immediately upon the announcement of the opinion of this court 
upon the hearing of the case upon the merits. Tt also appears that 
on the 23d of August, 1882, the fund commissioners invested 
$158,599.66 in the purchase of one hundred and twenty-two Mis- 
sourt bonds, ineluding premium and axecrued interest, which bonds 
bore six per cent. per annum interest, and matured at various dates. 
While the master, being bound by the terms of the interlocutory 
decree, was clearly justified in finding as he does upon this question, 
the court is at perfect liberty, upon this final hearing, to make such 
order and decree as equity requires, even if in so doing the interloc- 
utory decree shall be modified, | 

Fourniquet ¢. Perkins, 15 How., 82. 

Rogers v. Marshall et al., 3 MeCrary, 76. 


We have no difficulty in holding that the complainants are entitled 


to a credit for whatever was saved to the State by the payment of 


this additional amount of option bonds so soon as they were subject 
to call. It is enough for us to know that to this extent the money 
paid by complainants to the State has been actually used in pursu- 
ance of the act of T8571 to pay option bonds, and that the result is a 
saving to the State 


li 
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it IS HOT MeCcessary Td THIS CovuNnection To eonsp~er the question as to 
‘ : . he " j i ] sa ? 4° : ? 
the duty of the tund commissioners to use the fund raised by taxa- 


. ] i. > — | 3 n 27 Cy, , ‘ 
tion under the constitution and the laws of the State, in the puyirent 


l, 


‘ a ‘e., 4 . ee es : ? ¥ , rt: 7 ) 
of the Stite iidebtedness, nor the question Whether that auaty would 


Interfere with the Investment of the tund in question in ontion 
o+0 bonds; for the fund comuissioners themselves determined 

these questions by calling in and paying the option bonds out 
of the fund received by them from complainants. By so doing they 
have admitted that they had on hand no other tund which they were 
honnd to use tor the Sale Purpose, We believe also that the eVl- 


4 ] 


dence shows that such was the facet. lt follows that the coinplaine - 
ants are entitled to a eredit for the sum actually saved to the State 
by the calling in and payment of the whole amount of option bonds; 
and to this extent the report of the master is overruled. The same 
considerations lead to the conclusion that the complainants are enti- 
thed to credit for the sum saved to the State by the Investment of a 
portion of the fund in question in the unmatured bonds of the State 
of Missourt above mentioned, 

[t also appears thata farther sum amounting to $176,000 principal 
was paid out of the money received from complainants in the pur- 
chase for cancellation of past-due bonds of the State. TLow long 
these bonds would have remained unpaid but for their payment out 
of the fond received from complainants we cannot say. but it is to 
be presumed that aif thev had not been paid from this fund they 
would have been paid from some other. We cannot, therefore, say 
that anything was saved to the State as Interest by the payment of 


these past-due bonds, 

IT. After calling in and paying off all the outstanding five-twenty 
option bonds, and paying off the past-due bonds above named, and 
Inaking the above mentioned investment in) Missouri bonds, there 
remained a large balance to be invested in United States bonds; and 
the question arises, what eredit should be allowed to complainants 
on this aecount. It is conceded that the State will realize three per 
cent. per annum interest upon these United States bonds while they 
remain in the treasury. But it is insisted that 1t is the duty of the 

fund Commissioners to convert them into cash as rapidly as 
Ot] may be necessary, in order to meet and pay the six per cent, 

outstanding bonds of the State as they mature, and to apply 
their proceeds to such payment, whereby from the date of such pay- 
ment the State would realize six per cent. by stopping the payment 
of that rate of interest upon the indebtedness paid. To this it is 
answered, first, that no authority is conferred upon the fund commis- 
sioners to convert the United States bonds into cash, and to apply 
the proceeds to the payment of six per cent. bonds of the State as 
they mature: and second, that the constitution and laws of the State 
require the annual levy and collection of a tax sufficient to pay the 
aceruing interest upon the bonded debt of the State, and to reduce 
the principal thereof not less than S250,000; and that the otheers of 
the State are bound to levy, collect, and appropriate this tax to the 
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purposes named, and are thereby disabled) from applying the eam 
ceeds of suid United States bonds to the same Purposes, In the 
view we have taken of the case, it Is not Hecessaryv to Inquire into 
the anthority of the fund commissioners to convert the United States 
bonds above named into money, or to make them available as a 
means of paving the bonded debt of the State ; and we therefore 
pass the first of these objections without consideration, | 
The fourteenth section of the tenth article of the constitution of 
Missouri, adopted in 1875, provides that * hereafter there shall be 
levied and collected an annual tax suflicient to pay the accruing in- 
terest upon the bonded debt of the State, and to reduce the princi- 
pal thereof each year by a sum not less than $250,000; the proceeds 
of which tax shall be paid into the State treasury and appropriated 
and paid out for the purposes expressed in the first and second sub- 
divisions of section forty-three, article fonr of this constitation.” 
The section here referred to requires that all mon/ses received from 
any source Whatsoever shall go into the treasury, and then provides 
that “all appropriations of money by the successive general assem- 
blies shall be made in the following order: 
(1) For the payment of all interest upon the bonded debt 
342 = of the State that may become due daring the term for which 
each General Assembly is elected. (2) For the benefit of 
the sinking fund, which shall not be less annually than $250,000,” 
Other provisions of the same constitution and certain statates of the 
State make substantially the same requirements, See see. 8 of the 
schedule to the constitution; sec. 75 of the act approved May 16, 
1879, acts of the 15th General Assembly, regular session, page 253. 
The efiect of these coustitutional and statutory provisions is to re- 
quire that a tax shall be annually levied and collected sufficient to 
pay all the interest upon the outstanding bonded debt of the State, 
and in addition thereto to place in the sinking fund at least the sum 
of $250,000, to be applied to the extinguishment of the principal of 
said debt. ‘The annual contribution to the sinking fund from. this 
source may be much more than $250,000; it cannot be less. What 
the amount will be in any given year is uncertain and depends upon 
the rate of taxation, the vaination of property and other cireum- 
stances. Weare clearly of the opinion that whatever sum is raised 
in this way by taxation is to be applied to the bonded debt of the 
State before any part of the fund paid in by coinplainants and now 
invested in United States bonds could be so used. The fund raised 
by taxation and devoted by the constitution to a specific purpose 
must be used for that purpose and no other. Such being the case, 
it is impossible for the court to say now whether any, and if any, 
what part of the sum invested in United States bonds ean be applied 
to the payment of six per cent. bonds of the State prior to the time 
when the State aid bonds will mature. We may argue that neces- 
sarily there will, in some of the intervening years, be a deficit left 
after applying all the funds raised by taxation and otherwise and ac- 
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cumulated in the sinking fund, but we eannot say what the deticit 
will be, norain what vears it will oceur. 
345 Weare bound to assume that the State will not make default in 
the payment of its debt, and that therefore it will provide for rais- 
Ing, by taxation or otherwise, the sum necessary to meet its outstanding 
bonds as thev mature. If it seems probable that in any one vear the 
sum derived from taxation will be insufficient, the State may adopt 
the pohey of negotiating a renewal loan, at the lowest possible rate 
of interest, for the purpose of meeting any demand not provided 
for. If that policy should be adopted, the State could no doubt 
borrow at less than six per cent, in which ease it would be unjust to 
charge it in the present accounting with that rate thereatter. It may 
be assumed either that the State intends to fix the rate of taxation 
with # view to meeting all its obligations as they mature, or that it 
will raise the necessary funds by a renewal loan upon the best terms 
possible. Not to presume this would be to anticipate a default. 

We must have a certian basis pon which to rest our decree. We 
cannot proceed upon a possibility, nor even upon a probability. We 
must be able to sav that the State will certainly save or gain a speci- 
fied sum by executing the act of 1881, and applying and investing 
the 83,000,000 in. accordance therewith. 

With respect, theretore, to the sum left in the hands of the State 
after making the investments anthorized by the act of 1881, which 
sum has been invested in United States bonds, the only reliable and 
certain basis for settlement is the one adopted by the master, to wit: 
That the State shall account for the three per cent. per annum in- 
terest upon the same until the maturity of the State aid bonds. 

Upon revising the accounting of the master in accordance with 
the principa! above stated, we find that the sum to be paid by com- 
plainants into the State treasury as a condition preeedent to the as- 
signment by the Governor to them of the lien of the State upon the 

Hannibal and St. Joseph Railroad amounts, on the llth day 
S44 of Mav, 1885, to $476,049.27. This sum should bear interest 
at three per cent. per annum until paid. 

The costs in the case, including the master’s fee, which is fixed at 
83.500, shall be paid in the first instance by complainants, but in their 
final settlement with respondents they shall be entitled to recover 
back one-half of the same, 

Tables of calculation, prepared under our direction by the master 
and approved by us, are herewith filed. 

Decree accordingly. 

My views for concurring in the result will hereafter be given. 

(Signed) A, KREREL, Judye. 

John F. Dillon, Elihu Koot, Wager Swayne, and George W. 
Easley, for complainants. 

Daniel McIntyre, attorney-general; John 6. Henderson, Samuel 


T. Glover, and George IL. Shields, for respondents. 
20) 
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and investment in U, 
On From 
$2,127,000...... July 1, 1881........May 
. 720,000........May eS >» ee July 
1,729,000........ July 1, |: Mee Jan’y 
1,729,000... Jan’y 1, 1883........ July 
ep. | ee July 1, 1888.......Jan’y 
1.720.000. .occcs Jan’ y 1, 1884........July 
1,729,000.......July 1, 1884........Jan’y 
1,729,000........ Jan’y 1, 1885........ July 
£429,000... «000 July 1, 1885........ Jan’y 
1,729,000........ Jan’y 1, 1886........ July 
1,729,000..... .. July 1, 1886........ Jan’y 
230,000........Jan’y 1, 1887........ Feb 
| re Jan’y 1, 1887........J uly 
1409-000... cssus oe 1, 2867 ...606 Jan’y 
1,499,000........ Jan’y 1, 1888........July 
1,49 9.000 sxcuniede pury i, 3686......:: Jan’y 
1,499,000........Jan’y 1, 1889........ July 
1,499,000........ July 1, 1889.......Jan’y 
1,499,000........ gaa y 1, 1690........ July 
1,499,000........ vary 1, 1600......< Jaun’y 
1,499,000... wma y 1, 1891....... July 
1,499,000........ eay 4, 1601.....:.. Jan’y 
1,499,000........ Jan’y 1, 1892........July 
1,499, ee Juiy 1, 1692....... Jay 
5,499,000... 500 Jdan’y 1, 1895........ July 
1,499,000....... ‘July 1, 1898........ Jan’y 
1,499,000........ Jan’y 1, 1894........ July 
DOG 000... 65% duly 1, 18694.....:.. Jan’y 
999,000........ Jan’y 1, 1895 ......July 
796,000 pa war 2, BNG6...... Jan’y 
5 | Jan’y 1, 1896........ July 
ys Rewer gaily 1, 1896........ Jan’y 
17,000.......6 gun y 1, 1697 ...:5.. July 
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1, Showing diffe _ between interest on 


_ bonds on basis ot 


amount necessary to have invested in U, 
on July 1, 1881, in order to have bal same when required to 
pay interest on the railroad aid bonds, 


1882. May 15, deficit.. 
do July 1, do 

1883. Jan. 1, do 
do July 1, do 

1884. Jan. 1, do 
do July 1, do 


99,599 

O.4S85 
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II. Showing deficits not produced by investment of residue 


of indemnity fund and the gore value thereof, that is, 


bonds at 3 per cent. net 


75 ~=69Present value... 
i) do = 
OO do = 
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OO "do a 
OO do ” 


eeee 


eoee-r 


24,435 
= O79 
25,4 117 


8 82 
76 
64 
96 
46 
6 


netic ae 
ge = 


See oe 


~ 
~~ 
2 Seaton Psat 
on 


do 


ISS6. 


do 


1887. 


do 
do 


1888. 


do 


1889. 


do 


1890. 


do 


S91. 


do 


1892. 


do 


1805, 


do 
188. 


do 


S05. 


do 
18%. 

do 
1S7. 

do 


3.45 


1SS5. 


ROLSTON ET 


AL V. CRITTENDEN ET 


Jon. 1, deticit..25,935 
ouly . do 99.959 
Jan. 1, do 25,935 
July 1, do 25,935 
gan. 3}, do 25,9385 
Feb. 28, do 1.150 
July 1, do 22,485 
Jan. |, do 22,485 
July 1, do 22,485 
Jan. 1, do. 22,485 
July 1, do 22,485 
Jan. 1, do 22.485 
July 1, do (22,485 
Jan. 1, do 22,485 
July 1, do 22,485 
Jan. 1, do 22,485 
Julv 1, do 22,485 
gan. 1, do 22486 
July 1, do 22,485 
Jan. 1, do 22,485 
July 1, do 22,485 
Jan. 1, do 14,985 
July 1, do 14,985 
dan. 1, do 11,940 
July 1, do 9 465 
Jan. 1, do 250 
July 1, do 200 
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60,908 


III. Showing coupons of interest taken up by State, with 


$122,000 bonds purchased August 9ISd. 


1882, and the present 


value thereof, that is, amount necessary to have invested in’ U 
at 3 per cent. net, on July 1, 1881, in order to have produced 
amounts required to pay same as they respectively mature. 


bonds 


1883. 
do 
1884. 
do 
1s8sS5. 
lo 
1886. 
do 
do 
do 
do 
do 
1887. 


January 1........ $3,660 00 
* a ee 3,600 OO 
January 1........ 5,060 00 
re ere 3,660 00 
January 1........ 5,660 O00 
on Ae 3,660 O00 
January 1........ 8,069 OO 
Reeren FG.....600 11 8&3 
\ ef ere 164 66 
WU Bicissaccin 3.240 OO 
August 22........ 70 50 
September 5.. 64 99 
January 1........ 2,760 OO 


Present values........... $3,605 
do TeTTTriiy ) 55o 
oe: wien 3.500 
ee: _ aeeacena 5,448 
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1887. March 10......... 52 50 Present values........... 45 64 
a. 52 OO ea: . o.  eeens 45 os 
a | ee 110 64 ee =) areal Oy Oo 
a | 2 eneeeee 9220 00 eee. aaa weir Syne OF 
do July 28........000- 4 66 ier ere 4 00 
do September 24.. 28 00 ee er 23 97 
do. October 12....... D1 OO ar | aentatiee 45 Ob 
do November 6..... 21 00 Ge wpaebtentn 17 90 
do November 12... 9) OO : ae 1S @o 
do November 14... 22, 38 a. . caentadnn 19 40 
do November 16... 45 32 a ee 38 42 
do November 30... wo 00 im <> aaa sales 63 fo 
do December 11.... 105 &4 ae 89 9b 
do Deeember 2-4.... 58 00 pe errs 49 50 

1888. January 1........ 1.620 G0 do errr 1,575 20 
GO SUNG B kcccidsscns 95 50 ree °21 40 
a St 7a0 OO rrr 25 00 
do October 18....... 17 16 do ee ree 14 ZZ 

1889. January 1........ 720 00 BE eeu tas 995 28 
do March 7.......... 11 16 | een 9 14 
a lg. eee 17 66 me: + .gepeaieae 14 42 
I Bisicdsvnvnces 21 00 ee ' lf 12 
GO BERG Wiis sisccsess 67 U8 Oe median a) 40 
RG EE Readiaiavvives d40 U0 _ Core 488 37 

1890. January 1........ d40 U0 eee ob.” Cgeeeba ten 451 OF 
do July RE eee at0 OO ee ae 495 52 

1891. January 1........ 540 O00 do err ee Ae 419 25 
OO SP Bivcinctntics 2410 OO Se er te 413 O04 

1892. January 1........ 540 O00 _ a ee 406 94 
OO ME Rahaitincceiacs 540 00 ae emer 400 95 

1893. January 1........ 30 00 Cre 21 94 
OD FE Biccnsikctcsves 30 00 er er ; 21 62 

1894. January 1........ B00 OO Re eS CaS 21 30 
e.g 50 00 do species cia 2) OS 

1895. January 1........ 30 00 Re woul 20 OF 
> - GIR Bissciesisccss 80 00 eo 20 37 

351 837.655 O01 

Deduct amount actually paid for these coupons 
by fund commissioners...... pitted lp eclanMlltad tirana ec 16,599 60 
Net amount saved by investment............. seiteiedani siseuey. Banpeee 43 


IV. If the present value of the coupons on the railroad aid 
ponds, not provided tor by option bonds taken up, viz., $560,908.61, 
had been paid into the State treasury June 20, 1881, and invested 
in U. 8. bonds at net 5 per cent. from July 1, 1881, the State would 
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have realized interest from it, and consumed the fund in payment of 
interest on the aid bonds as follows, with credits apphed : 


ssl. 


1882. 


do 


1882. 


do 


1882. 


} 
(tO 


1882. 


do 


PORT Diicraxvnn 


January 1..... 
January 1..... 
ae ae 


DOR Bic cnssess 
Re ae ‘awl 


SOT Bivscsvices 


October 8...... 
Oetober 38...... 
January 1..... 


January 1..... 


May 11...... ve 


Invested in U. 8S. 
ON a ee haa gS 


Pav deficit of interest............... 


¢ 
Balance remaining at interest..... 


Interest at 3 per CUES civtewitdusneds 
] "ay deticit of nterest...........06., 


Balance remaining at interest..... 
Interest at 3 per cent............... 


Pay deficit of interest.............. 
balanee remaining at interest..... 


Credit present value 
of coupons attached 
to S122 000 bonds 
I Mii vce sdicn 837,658 O1 

Less amount paid to 
redeem them....... 


Balanee remaining at interest..... 


Interest at 8 per cent.........cceeee 


Credit payment then made...... “ 
Balance remaining at interest..... 
Interest at 3 per cent.............. 
Pay deficit of interest............... 


Balance remaining at interest..... 
[nterest at 3 per cent............... 


bonds, 3 per 


S550.908 
8.413 


915.488 


O.f46 


D19.265 
6.483 


OO 


471.154 


YO O00 (}() 
381.000 21 
° iG2 25 
383.762 fy 
95.930 00 


001,827 
3,900 
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Debit complainants: 


Value of coupons on aid bonds, ed | ee , . 8900,908 61 
Interest to January 1, 1882........ Fi ee aibeal sltlik acs need Orde 8.4138 63 
Interest to May 15, 1882, on balance..........6..eceeesecees 5,776 74 
Interest to July 1, 1882, on balance........cccsceeeeeeeee es 1,922 938 
Interest to October 3, 188 pe on balance......... pinnae $3,623 21 
Interest to January 1, 1883, on balance......... ee 2,762 25 
Interest to May 11, 1383, on balance...... 6 aensnkinspabais 3.900 3] 


$587,307 68 
Credit complainants : 
July 1, °82. Amount saved on $122,000 


To irncriemnutinais spaictietinlecnel $21,258 41 
Oct. 3, "BZ. PwpMRent MAKE, 5050000060 crcvaces 90,000 00 111,258 41 
Balance May 11, 1GSG....<6sccsess0sesss radneaes iacicenale S476,040 27 


JOHN Kk. CRAVENS, 
Master in Chancery. 


399 And afterwards, at said last mentioned regular stated term of 
said Cireuit Court, begun and held as aforesaid, and at an ad- 
journed day thereof, the following further proceedings were had in said 
cause on the 2d day of July, 1883, to wit: 
This day there is received and filed herein, a final decree, as fol- 
lows, V1z: 
Deeree. 


“Cjreuit Court of the United States for the western district of 
Missouri, eastern division. 


RoseweE ty G. Rouston, WeEMAn Down, and Oren Root, \ 
JR., trustees, complainants, | 

1578 aga jist 

Tuomas T. CritrenpDEN, Governor, Putt. EK. CHAPPEeLn, 
treasurer, JOHN WALKER, auditor, and Thomas Tl. , In equity. 
CRITTEN NDEN, Joun Waker and D. IL. Melntyre, 
fund commissioners of the State of Missouri, and 
the HANNIBAL AND St. Josepu RAILROAD colons % 
defendants. 


This canse by consent of the parties came on to be further heard 
at this term, to wit, the regular April term of 1883 of said court, 
upon the amended and supplemental bill of complaint herein, the 
separate answer of the defendant the Hannibal & St. Joseph Rail- 
road Company, and the Joint and several answers of the other de- 
fendauts, the replication of the complainants to the said answers, 
and the proofs duly taken and filed in the said cause prior to the de- 
cretal order by which the cause was referred to the master, and upon 
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tlie prools taken bv and before the said master under the said de- 


cretal order heretctore made in this cause, and upon lis final report 

thereunder and the exceptions thereto tiled by complainants, and the 

said exceptions and the said cause having been argued by counsel for 
the respective parties— 


S00 Now, therefore, on consideration thereof, it is ordered, ad- 
judged and decreed, and the court doth order, adjudge and de- 


cree as follows: 

That the complainants are entitled to have from the defendant 
Thomas ‘T. Crittenden, Governor of the State of Missouri, or his suc- 
cessor In office, an assignment to therm, as trustees, of the first hen 
of the State of Missouri upon the Hlannibal & St. Joseph Railroad 
and its appurtenances in accordance with the provisions of an act of 
the General Assembly of the State of Missouri, entitled “An act to 
provide for reducing the indebtedness of the State,” approved Feb- 
ruary 20, 1865, upon payment by the said complainants or by the 
sud [lanmibal and St. Joseph Railroad Company to the treasurer of 
the State of Missouri of the sum of four hundred and seventy-six 
thousand and forty-nine and ,?,7, dollars, in addition to all amounts 
heretofore paid as of the Lith day of May, 1885, together with inter- 
est on the said sum of $476,049.27 at the rate of three per cent. per 
annum from: said date until the said amount shall be paid. 

I! ix further ordered, adjudged apul deerved that the eosts 1n this Cause, 
including the master’s fee, which is fixed at thirty-five hundred dol- 
lars, shall be paid in the first instance by the complainants, but in 
their final settlement with the respondents they shall be entitled to 
recover back and receive credit for one-half of the same, and to de- 
duct such one-half from the said four hundred and seventy-six 
thousand and forty-nine and 4 dollars. 

Upon payment as aforesaid of the said sam of 5476,049.27, with 
interest thereon at three per cent. per annum, to the treasurer of the 
State of Missouri, it is hereby further ordered, adjudged and decreed 
that the said detendant Thomas T. Crittenden, Governor of the State 
of Missouri, or his successor in office, do immediately and concur- 
rently with such payment make over, assign and convey to the com- 
plainants all the first hens and mortgages now held by the State of 
Missouri under the provisions of the act of the legislature approved 

February 22, 1851, to secure the payment of the loan of 
357  eredit of the State to the said railroad company in the sum 

of onesmillion tive hundred thousand dollars, and also of the 
act of the said legislature approved December 10, 1855, to secure 
the pavinent of a like loan of credit of the State in the sum of one 
million five hundred thousand dollars; and that said conveyance 
shall by appropriate expressions convey to the said trustees all and 
singular the rights, titles and interest held by the State under the 
several acts of its legislature as aforesaid in and to the Hannibal and 
St. Joseph Railroad, its rolling stoek, franchises and appurtenances, 
and in default of the making of the said assignment as herein de- 
creed upon payment of the said sum herein decreed, it is farther 
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ordered, adjudged and decreed that this decree shall ipso taeto operate 
—, 7 ; g is 
as such assignment fo The sal | commplamants, convey to sald COMPLain- 


ants as such trustees: all the liens of the State of Missouri acquired 
under the acts aforesaid or either of them, and shall operate to place 


‘ 


the persons and parties who may hold the three millions ot dollars of 


bonds oft the Hannibal and St. Joseph Railroad Company secured 
by the mortgage or deed of trust executed by the said company to 
the complainants as trustees under and in pursuance of the first sec- 
tion of the said act, entitled «An act to provide for reducing the in- 
debtedness of the State,” approved February 20, 1865, and bearing 
date April 30, 1881, through said trustees, in the same legal position 
Which the people of the State of Missouri now hold in regard to the 
said railroad, with full power to the said trustees to act in the prem- 
ises as the said State by its Governor might have done. 

Upon such payment being made as aforesaid, or tendered in law- 
ful money of the United States to the treasurer of the State of Mis- 
sourl, it is further ordered, adjudged and deereed that the defendant 
Thomas T. Crittenden, Governor of the State of Missouri, his agents, 
attorneys and servants, and his successor in oilice, be and they hereby 
are, and each of them is, absolutely restrained and enjoined trom 
selling or advertising for sale the Hannibal and St. Joseph Railroad, 
its appurtenances or any part thereof. 

And thereupon in open court come the complainants as 

398  wellas the said Haunmibal & St. Joseph Railroad Company 

and severally prayed an appeal trom the foregoing decree and 

each and every part thereof, and asked that the court fix the amount 

of an appeal bond to operate as a siay of proceedings by the Gov- 

ernor to sell or advertise for sale the railroad of the Hannibal and 

St. Joseph Railroad Company pending the appeal and until the final 
determination thereof; and thereupon it is further 

Ordered, adjudged and decreed that thie said appeal thus praved for 
be and the same is hereby allowed, and that the complainants may 
continue the injunction now in force restraining the Governor from 
scling or advertising for sale the said Hannibal and St. Joseph 
Railroad or its appurtenances, or any part thereof, upon filing an 
appeal bond in the penal sum of ten thousand dollars, with surety to 
be approved by the court. 

And thereupon the complainants presented an appeal bond to op- 
erate as a stay as aforesaid, which said bond was by the court ap- 
proved, 

It is further ord red, adjudged and decreed, pending the said appeal 
and until the final hearing and determination thereof, that the order 
for an injunetion heretofore made in the said cause restraining and 
enjoining the selling or advertising for sale of the Hannibal and 
St. Joseph Railroad or its appurtenances, or any part thereof, be and 
the same is hereby continued in foree. 

(Signed) GEO. W. McCRARY, 
Circuit Judge. 
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And said petition for appeal so filed as aforesaid is in the words 
and figures tollowing, to wit: 


Petition for Appeal. 


Cireuit Court of the United States for the western distriet of 
Missouri, eastern division. 


Org 
STA be 


RosewEti G. Roustonx, Leman Down, and Oren Rooy, ° 
Jk., trustees, complainants, 
against 

Tuomas T. CRITTENDEN, Governor; Patu, E. Capper, 
treasurer; Joun Waker, anditor; and T. T. Crit- ) In equity. 
TENDEN, JOHN Waker, and D. H. McIntyre, fund 
commissioners of the State of Missouri, and the 
[TANNIBAL AND St. Josep ItATLROAD COMPANY, | 
defendants. 

Wh the Honorahlh thie Judges of the ahove-entitled Court _ 

The joint and several petition of the said Rosewell G. Rolston, 
Heman Dowd and Oren hoot, jr., trustees, complainants mm the said 
above-entitled action, and the said Hannibal & St. Joseph Railroad 
Company, a defendant therein, respectfully shows : 

That a final decree was entered in the above-entitled cause in the 
suid court on the second day of July, A. D. 1885, to which said final 
decree reference is hereby made, 

That your petitioners are severally and respectively injured and 
agverieved by the said final decree and each and every provision 
thereof, and they jointly and severally desire to take an appeal there- 
from and from every part and provision thereof to the Supreme 
Court of the United States, 

Wherefore your petitioners jointly and severally pray that an 
appeal to the Supreme Court of the United States from such final 
decree and from each and every provision thereof may be allowed, 
and that a citation may be issued as provided by law. 

Your petitioners hereby file with your Honors a bond in due form 
of law, to be approved by you, and to act as a supersedeas ; and your 

petitioners, as in duty bound, will ever pray, ce. 
500 . GEO. W. EASLEY, 
Solicitor for Complainants. 
ALEX. W. MULLINS, 
Solicitor for the Hannibal & St. Joseph Railroud Company. 


ELIIU ROOT, 
JOUN EF. DILLON, 
Of Counsel. 


The appeal prayed for above is hereby allowed. | 
(Signed) A, KREKEL. 
Dated July 2d, 1585. Judy 
7 
27 
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And said appeal bond so fled as aforesaid is in the words and 
ficures following, to wit: 


A ppm at Bond. 


Know all men by these presents, that we, the Tlanmibal and St. 
Joseph Railroad Company and John B. Carson and William HL. 
Brownlee, are held and firmly bound unto Thomas ‘T. Crittenden, 
Governor; Phil. E. Chappell, treasurer; John Walker, auditor, and 
Thomas T. Crittenden, John Walker and D. TL McIntvre, fund com- 
missioners of the State of Missouri, in the full and just sum of ten 
thousand dollars, to be paid tothe said Thomas T. Crittenden, Gov- 
ernor; Phil. E. Chappell, treasurer; John Walker, auditor, and 
Thomas TT’. Crittenden, John Walker and D. TL. McIntyre, fund 
commissioners of the State of Missouri, to which payment well and 
truly to be made we bind ourselves, our successors, heirs, executors 
and administrators, jointly and severally by these presents. 

Sealed with our seals and dated this second day of July, A.D. TSS85. 

Whereas, lately, at the April term, A. D. 1883, of the Cireutt 
Court of the United States for the western district of Missouri, east- 
ern division, in a suit depending in said court between Rosewell G, Rol- 
ston, [leman Dowd and Oren Root, jr., trustees, complainants, 
3861 and Thomas T. Crittenden, Governor; Phil. EK. Chappell, 

treasurer; John Walker, anditor, and Thomas T. Critten- 
den, John Walker and D. TL. MeIntyre, fund commissioners of the 
State of Missouri, and the Hannibal and St. Joseph Railroad Com- 
pany, detendants, a final decree was rendered, and the said complain- 
ants and the said Hannibal and St. Joseph Railroad Company have 
each appealed therefrom to the Supreme Court of the United States, 
Which appeal has been allowed, and have obtained a citation directed 
to the said defendants, citing and admonishing them and each of 
them to be and appear at the said Supreme Court of the United States, 
to be held at Washington, D. C., on the second Monday of October 
next: 

Now, the condition of the above obligation is such that if the said 
appellants shall prosecute said appeal to ettect, and answer all dam- 
ages and costs if they fail to make good their plea, then the above 
obligation to be void, else to remain in full force and virtue. 

a HANNIBAL & ST. JOSEPH RR. R. Co., 
By WM. DOWD, Vice Pi. 
JOUN B. CARSON, 
WM. Hl. BROWNLEE. 
§ Hannibal & St. Joseph ) 
{ R. R. Co. seal. j 
Sealed and delivered in the presence of 
Henry N. Tree. 


Attest: 


JOHN A. HILTON, Secretary. 


and 
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Marion Comnty, 4 

I, John B. Carson, one of the sureties named in the foregoing 

bond, being duly sworn, do depose and say that [am a resident of 

the State of Tlinois and a property holder therein; that 1 am worth 

the sum of 820,000 over and above all my debts and habilities, and 

exclusive of property by law exempt from execution, That 

362 [have property in the State of [linois lable to execution of 
the value of more than 820,000. 


JOUN b. CARSON. 


Subseribed in my presence by John Bb. Carson and by him sworn 
to before me this 30th day of June, A. D. 1885. 
_ Witness my hand and notarial seal hereto affixed at 
peRAM. | othice in Hannibal, Mo., the date last aforesaid. 
Comunissioned and qualified for a term expiring Jan, 4th, 1886. 
CHAS. E. COLSTON, 
Notary Public. 
Unirep STATES OF AMERICA, ) _ 
Wester) District of Missoury, ( = 


[, William H. Brownlee, one of the sureties named in the fore- 
oing bond, being duly sworn, do depose and say that [ am a resi- 


cr 
— * 
c 


dent of the State of Missouri and a property holder therein; that I 
am worth the sum of $20,000 over and above all my debts and _ lia- 
bilities, and exclusive of property exempt by law from execution ; 
that I have property in the State of Missouri Hable to execution of 
the value of more than $20,000, 


- 


WM. H. BROWNLEE. 


Subseribed in my presence by William II. Brownlee and by him 
sworn to before me this 2a day of July, 1883. 
H. C. GEISBERG, Clerk. 
Per L. D. BRUNS, Deputy. 


The foregoing bond approved, and to operate as a stay of proceed- 
ings by the Governor to sell or advertise for sale the railroad of the 
Hannibal and St. Joseph Railroad Company pending the said appeal, 
and until the final determination thereof. 

(Signed) A. KREKEL, Judge. 


And afterwards, at said Jast mentioned regular stated term of said 
Cirenit Court, begun and held as aforesaid, the following 
363 further proceedings were had in said cause on the 38d day of 
July, 1885, to wit: 
RosweLL G. Roiston et al., trustees, ) 
1 5 7 Ss US. > 
T. 'T. Crirtrenpen, Governor, &e., et al. 5 
This dav come the respondents, excepting the Hannibal and St. 
Joseph Railroad Company, by their.solicitor, D. IL. Melntvre, esq., 
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and present to the court their petition for appeal, which is granted; 
there is also presented to the court an appeal bond in the sum of ten 
thousand dollars, which is approved and ordered to be filed and 
made part of the record herein. : 

And said petition for appeal so filed as aforesaid is in the words 
and figures following, to wit: 


Petition for appeal hi respondents. 


In the United States Cireuit Court, eastern division of the western 
district of Missouri. April term, 1885. 


RoseweEui G. Rousrox, Leman Down and OREN hoot, 
JR., trustees, complainants, | 
vs. 
Tuomas T. Crirrenpen, Governor, Phil. E. CHAPPELL, 
treasurer, JOHN WALKER, auditor, and Tuomas T. In equity. 
CRITTENDEN, JoUN Watker, and D. TH. McInryre,| 
fund commissioners of the State of Missouri, and 
Tne HANNIBAL AND St. JOSEPH RAILROAD COMPANY, 
respondents. 


Now come the defendants in the above entitled cause, except the 
Hannibal and St. Joseph Railroad Company, and pray the court to 
grant them an appeal from the Judgment and decree therein ren- 
dered to the Supreme Court of the United States. 

D. H. McINTYRE, Aftorney- General, 
For the respondents, except the Harnibal and St. Joseph Railroad 
564 Company. 


And said appeal bond filed) by respondents as aforesaid is 
in the words and figures following, to wit: 


Appeal bond filed bi res) ondents. 


KkKnow all men by these presents, that we, T. T. Crittenden, Phil. 
K. Chappell, John Walker, and D. Hl. McIntyre, as principal, and 
Michael Ix. MeGrath, as suret—, are held and firmly bound unto 
Rosewell G. Rolston, Oren Root, Heman Dowd, and the Hannibal 
and St. Joseph Railroad Company, appellants, in the full and just 
sum of ten thousand dollars, to be paid to the said Rosewell G. Rol- 
ston, Oren Root, Heman Dowd, and the Hannibal and St. Joseph 
Railroad Company, to which payinent well and truly to be made we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally by these presents. Sealed with our seals and dated this 3rd 
day of July, in the year of our Lord one thousand eight lundred 
and eighty-three. : 7 

Whereas, lately, at the April term, A. D. 1883, of the Cireuit 
Court of the United States tor the western district of Missouri, east- 
ern division, in a snit depending in said court between the said 
hosewell G. Rolston, Oren Root, Leman Dowd, trustees. complain- 
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ants, vs. Thomas T. Crittenden, Governor of Missouri, Phil. EK. Chap- 
pell, treasurer, John Walker, auditor, and Thomas ‘T. Crittenden, 
John Walker, and D. TH. McIntyre, fund con/’rs of the State of 
Missouri, and the Hlannibal and St. Joseph Railroad Company, re- 
spondents, a decree was rendered against the said appellants, and 
the said Thomas ‘T. Crittenden et al., respondents, having petitioned 
for and had their cross-appeal in the aforesaid cause allowed by this 
court: 
Now, the condition of the above obligation is such that if the said 
respondents shall prosecute said appeal to effect and answer all 
costs if they fail to make good their plea, then the above ob- 
609 lhgation to be void, else to remain in full force and virtue. 
Sealed and delivered in presence of— 
THO. T. CRITTENDEN. [SEAL.] 
PHIL. E. CHAPPELL. — [SEAL.] 
JOUN WALKER. [ SEAL. | 
D. H. McINTYRE. | SEAL. | 
MICH’L K. McGRATH. [SEAL] 
Approved by-— 


A. KREKEL, Judge. 


And afterwards, to wit, on the 6th day of July, 1883, it being in 
vacation of sald Circuit Court, the following further proceedings 


were had in said cause, to wit: 


PP 


ROSEWELL G. ItoLstToNn et al., trustees, ? 
; 1578. 


/ 


T. T.-CritreNDEN, Governor, ete., et al. 5 


« 


This day there is received and filed herein a stipulation in regard 
to the transcript in this cause. 

And said stipulation so filed as aforesaid is in the words and fig- 
ures following, to wit: 


Stipulation ii regard lo Troiseript. 


[fn the United States Circuit Court for the western distriet of Mis- 
sourl, eastern division, 
RosEweELi G. houston et al., comph, / 
rns, > In equity. 
TT. Crittenden, Governor, ete., et al., respondents. 


[t is hereby stipulated by and between the parties to the above- 
named Cause that in the appec! “nal cross-appeal how allowed to the 
Supreme Court of the United States in said eause the elerk shall 

make out but one transcript of said cause, which shall be a 
366 joint transeript and shall be free to the mutual use of coun- 
sel on both sides, and the clerk’s fees for making out said 
transeript shall be paid in equal parts, that is, complainants shall pay 
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one-half of the same, and the respondents, other than the railroad 
company, shall pay the other hall, | 
(The words “other than the railroad company ” inserted before 
signing.—Geo. W. Easley.] 
. GEO. W. EASLEY, 
Sol, for Complainants. 


[Gen. Attorney’s office, Jul. 5, 1885, 
HL. & St. Jo. R. RY 
| D. H. McINTYRE, 
Athy Gr wl, 
For respondents, except thie Hannibal and Ni. SOx ph Railroad Company. 


867 Deposirions FOR COMPLAINANTS, AND Exniprrts REFERRED 
To. 


269 Notice fo Tule Depositions, 


In the Cireuit Court of the United States for the western district of 
the State of Missouri, eastern division. 


RosEWELL G, Rotston and others, complainants) 

and plaintitts, 

(fi gamst \ 

Tuomas 'T. CrirteNDeN and others, reapentote) 
and defendants. 


To the above-named respondents and defendants : 

You are hereby notified that depositions of witnesses to be read 
in evidence in the above-entitled cause, on the part of the eomplain- 
ants and plaintifts, will be taken at room 17, No. 110 Broadway, 
New York, before Charles Edgar Mills, a notary publie in and tor 
the suid city of New York, in the county of New York and State of 
New York, on the 18th day of May, 1882, between the hours of eight 
o’clock in the forenoon and six o’¢lock in the afternoon of that d: Ay ; 
and that the taking of said depositions, if not completed on that day, 
will be continued from day to day at the same place and between 
the same hours until comple ‘ted, said depositions to be taken in pur- 
suance of stipulation in this cause. 

GEO. W. EASLEY, 
Solicitor for the Complainants, 


370 Service of the above notice 1s hereby acknowledged and all 
exceptions as to time waived. 1882. 
H. McINTYRE, 
Solicitor for other defi ndanis than H. at St. JO. R. R. Co. 
CHAS. A. WINSLOW & 
A. W. M oe 
Solicitors 7 } for HT. » NF, lo, R. R. ('o. 


IS 
— 
Cn 
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[n the Cirenit Court of the United States for the western district of 

the State of Missouri, eastern division. 

RoswkELL G. Ronuston, Heman Down, and OREN 

hoor, JR., trustee, complainants, | 
Us. 

Thomas 'T. CritTeENDEN, Governor; Puiu. E. 
CHAPPELL, treasurer: JomN WALKER, auditor: 
and Tuomas T’. CrItrTENDEN, JouNn WALKER, 
and D. H. MctInryre. fund commissioners of 
the State of Missouri, and THe HANNIBAL AND 
Sr. Josep RAILROAD CoMPANY, respondents. 


ed 


Nunes 


SouTHERN District oF NEw YorK, 
State of New York. Outi and County of New York. , Nes 


Deposition of witnesses produced, sworn, and examined on this 
18th day of May, in the vear of our Lord 1882, between the hours 
of eight o’clock in the forenoon and six o’clock of the afternoon of 

that dav, at room 17, 110 Broadway, in the city and ec sunty 
sve of New York and State of New York, before me, Charles 

Mdgar Mills, a notary public in and for the county of New 
York, in the city and State of New York, in a certain case now 
pending in the Circuit Court of the United States for the western 
distriet of the State of Missour, eastern division, between Rosewell 
G. Rolston and others, cotmplainanuts and plaintiffs, and Thomas T. 
Crittenden and others, respondents and detendants. 


110 Broapway, Room 17, 10 o’cloeck a. m. 
Present: Hlon. Jno. F. Dillon, counsel on behalf of the complain- 
ants and plaintiffs, 


Joun A. Hinron, produced as a witness, being by me first duly 
eautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth, deposes as follows: 


Question, State vour name, residence, and occupation, 

Answer. My name is John A, Hilton; I reside at Jersey City, 
New Jersey; Tam secretary of the Hannibal and St. Joseph Rail- 
road Company, and my oifice is 78 Broadway, in this city. 


Not being able to complete the taking of the said deposition by 
reason of the engagement of counsel, [adjourn the turther taking 
of the same until to-morrow, at 10 o’clock a. m., then to be 
372 continued at thesame place and between the same hours men- 
tioned in the annexed notice. 
Dated New York, May 18th, 1882. 
[L. 8. ] ~CILTARLES EDGAR MILLS, 
Notary Publ for N: 7 Yor/: County, in New York. 
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. x? ° ‘ . , La ee i — P voeterny Picton , ' e 
In the Cireuit Court of the Umted Stat 3s fol the western dh “iet of 
the State of Missoun, eastern ¢ 


RosEWELL G. Roiston et al., complainants, ) 
rR. 
Tuomas T. CrirrENDEN et al., respondents. ) 
New York, Mey 19th, 1882-10 a. m., 

Present: Judge Dillon, for complainants; Attorney- General D, 
H. MeIntyre and George HH. Shiel: . for the defendants other than 
the Hannibal and St. Jose ph Ik. Ik. 

It is hereby stipulated and agreed os it immediately upon the com- 
pletion of the taking of the depositions by the complainants in this 
cause, the defendants, other then the Hannibal and St. Joseph Rail- 
road Company, may, under this stipulation, proceed at once, at the 

same place and before the same officer, to take the deposi- 
373 ~~ tions and examination of such witnesses of the detendants as 

they may see proper to eall without further notice, — It is fur- 
ther stipulated that the depositions of the witnesses may be taken 
down by a stenographer in the presence of the exanuner, and when 
written out and signed by the ge 200 tive Withesses may be read with 
the same effect as if reduced to wi ting by the examiner in his own 
hand, the ste nographer’ s fees to be 25 eon folio and ten cents a folio 
for each cucle ition: ul C OpyV, Cae h pi irty Lo } LV th le stTenogr: ipher for orig- 
inal of his own witnesses, to be taxed as costs against the losing party. 

It is further stipulated that the depositions when taken shall be 
transmitted to the clerk and opened without any formal order of 
court. 


Examination of Mr. Joun A. Hivron resumed 


bv Judge Dion: 


Question. How long have you been secretar v of that company ¢ 

Answer. Since November, 1873. 

Q. Do you know what the records of the e ompany show as to the - 
gross amount realized by the company from the sale of the three 
millions of bonds i issued to it by the State of Missouri ? 

(Objected to as irrelevant and incompetent.) 
374 A. Ido. : 
(). State that amount. 

A. They show net proceeds trom the sale of the three million dol- 
lars to be $2.447.718.50. 

Q. What additions or extensions have been made to the line of 


road of the [fannibal and St. Joseph Railroad Co. since the year 
1865 ? } 


(Same objection.) 

A. The Atehison branch. 

(). From where to where ? 

A. From St. Joseph to Wiythrop, 


(). Ifow long * 
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t of A. Nineteen miles and a traetion. 
Q. Costing how much ? 
A. Costing $573,042.92. 
Q. Any other additions or extensions? IT ecall your attention to 
the purchase of the Kansas City branch. 
A. The IXansas City and Cameron Branch. 
(). Hlow long? Just describe it as vou go along. 


D A. Fifty-four miles or 57 miles—53} miles. 
i ’ Q. Costing how much ? 
ais A. $2,251,480.74. 
Q. Quiney and Palmyra branch ? 
wea A. Quincey and Palmyra branch about 15) miles and fraction, 
"il. costing $351,570.72. ° 
e Q). [lave vou any knowledge of expenditures for construction and 
= equipment since 1865? If so, state the extent thereof. 
nad (Objected to as irrelevant and incompetent.) 
sag Dae A. Yes, sir; [ find from the year 1866 to date, to the year 
ur- of 1881, inclusive, that there was charged for account of con- 
en struction and equipment $4,551,823.08, 
i () The fifth seetion of the Missouri act of December 10th, 1865, 
ith. provides that in addition to the provisions already made by law for 
vo the payment by said companies of the interest and principal of the 
I10 bonds of the State hereafter to be issued, under this or any former 
iS” : law, for the benefit of the railroad companies in this act mentioned, 
ly. shall be paid by the companies respectively to the treasurer of the 
be State, one and one-quarter per cent. In each year on each 50-year 
Of ) bond and two and one-half per cent. in each year on each 20-year 
bond so sold or hypotheeated, the first year’s payment to be made 
within 60 davs after the sale or hypothecation of such bond, ete. 
Hfave you made a calculation as to what the sum of 23 per cent. on 
each 20-year bond and one and one-quarter per cent..on each 50- 
year bond, required to be paid by said fifth section, down and in- 
cluding the first of January, 1882, would amount to; and if so, state 
as that amount i . 
(( jected to as irrelevant and Incompetent. ) 
si A. The answer of two and one-half per cent. [ figure $1,030,765 
on the 20-vear bonds; on the 50 years’ Interest, one and one-quarter 
per cent... to be S4A87.000. 
(Q). Altogether amounting to— 
ry 370 A. $1,518,265. an . | | | 
Q. Have you made a like calculation respecting the sum of 
f ten per cent. per annum upon the net earnings of the [annibal & 
a St. Joseph Railroad Company, also provided to be paid by said dth 
” section, down to and including the year 1881; and if so, state the 


amount thereof ? 
(Same objection, ) 
A. Yes; I find the amount to be $1,588,010.45. 
Q). This sum, with the former, amounting in the aggregate to how 
much ? : 
Ie 


218 ROLSTON ET AL. V. CRITTENDEN ET AL. 


A. $2,906,275.40. 
Right reserved to recall witness. 
‘ 
Cross-examination by Mr. MecIyrynre: 


(). Now, these luprovements thiut have been | miade, the Hew 
branches and new lines that have been completed, they bave been 
built since you were secretary ? | 

A. No, sir. 

(). Built before ? 

A. Built before. . 

(), Then you testified not of your own knowledge——but trom what 
are you testifying ¢ 

A. From the records of the office. 

Q. Have you got those records here ¢ | 

A. Yes, some of them; copies of the records and certain records ; 
ves, sir. 

' Q. This part of your testimony is not from the records, but from 
copies of the records ¢ 
577 A. I have copies of the records here. 
Q. From that you are testifving 7 

A. Yes, sir. 

(). You are testifying from copies of the records ? 

A. Yes, sir, 

(). [ will get you to state, please, if you made those copies your- 
self; these copies that you are testifying from, did you make them 
yourself ¢ 

A. Some of them I did. 

Q. Some of them you did not ? 

A. Some of them I did not. 

Q. Well, what proportion of them did you make 7 

A. Well, the calculation of two and one-half per cent. interest on 
the twenty years’ bonds and the 30 years’ bonds. 

(). ‘That you made yourself ? ) 

A. Yes; and the net earnings and also the summary of expendi- 
tures for account of construction and equipment. I compiled that 
from the records. 

(. Did you take that from the record or trom the copy. A copy 
of the record, didn’t you 7 

A. The old records we have in the office ? 

Q. The records you have in the office here ? 

A. Yes. 7 

Q. Where is the original record ? 

A. The original records, I presume, are at Hannibal. 

Q. They are not in this office ? 

A. No, sir, 
378 Q. Let me nnderstand you; you didn’t go to Hannibal to 
make these copies yourself ? iad 
A. No, sir; we are furnished with records from the general of- 


ut 


1 
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(). It is from the copies of the records you have been testifying 
from 7 ; 

A. Yes. 

By Mr. Sutentps: We object to all the testimony of the witness as 
being furnished, and move that it be stricken out. 

(). L will ask you, Mr. Hilton, about this mortgage. [want to ask 
in the first place, Mr. Hilton, by way of introduction rather, did you 
sign this three million mortgage executed to Mr. Rolston, Dowd & 
Root, as secretary of the COMPANY 


A. I did. 
(). You signed it? 
A. Yes. 


(). Will you state whether that mortgage was acknowledged or 
not, if vou know? I speak of the three million mortgage. 

(The complainants objeet to this question, because it relates to a 
subject matter not referred to in) his examination-in-chief, and 
therefore insist that in the examination of such matters the witness 
should be treated as the witness of the defendant.) 

Q. The question T asked you, Mr. Hilton, was whether this three 
million dollar mortgage you executed the 50th of April, 1881, was 

acknowledged or not. If to your knowledge it was ac- 

379  knowledged ? 
By Judge Dinton: There is a certificate of acknowledg- 

ment attached to it. 

A. It was. 

). Before that officer, Mr. Nettleton ? 

A. Yes, sir? 

). In the city of New York? — . 

A. Yes, sir. 

Q. Then I want to ask you, Mr. Hilton, as secretary of the com- 
pany, Where did this three millions of dollars that was paid to the 
treasurer, where did it come trom; [ reter to the money that was 
paid to the treasurer in the National Bank of Commerce here in this 
eitv; Lask where did that money come from ? 

[By Judge Dimon, showing witness check :] 

A. Of my own knowledge I cannot say. 

. You dom’t know where it came from 7? 

A. No, sir. 

Q). Now, I want to ask vou another question, Mr. Tilton; T want 
to ask you to whom this three millions of bonds were sold % 

A. Our record will show that. 

Q. [am asking of your own knowledge whatever you know 
about it, 

A. It will be necessary to go te the office for me to get them. 

Q. By Judge Ditton: Do you know of your own kn owledge ? 

A. Yes, sir; [I know of my own knowledge; you want the 
380) names of each individual and the amount each received 7 
(). Yes; I will take the names, if yon please. 
A. [lave the names now * 
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Q. Yes. ; i 

A. E.C. Bates & Co., $50,000; Edward Brandon, $12,000; TL. 
Kennedy & Co., $50,000; Alley & Dowd, 8400,000 ; J. F. Avbley, 
$99.000: Knhn, Lock & Co., $2,468,000, making three nullion. 

Q. Ts that all, Mr. [hilton ? 

A. Yes; that makes the whole three millions. 

Q. TI want to ask you first is that the list of the purchasers of the 
bonds ? 

A. Yes, sir. | 

Q. Does that comprise all of them 7 

A. Yes. 

Q. Now I will ask you if any of these parties are stockholders in 
the company; any of these names of firms that von have given ¢ 

A. You wish me to answer the question from memory ¢ 

Q. From your best knowledge you have, whatever that may be, 

By Mr. Root: Just answer it if you know; if you can’t, say you 
don’t know. 

A. I don’t know that some of them are stockholders of record. 
©. Will vou state how many and what their names are 7? 
A. IT should say three out of the six. 
J. Are there only six firms or names of persons 7 
A. That seems to be all. 

Q. Will you give the names of the three that purchased 
381 bonds? 

A. That are stockholders ? 

QM. Yes; that is what I mean. 

A. E. C. Bates & Co., H. Kennedy & Co.,and Alley & Dowd. 

Q. Which Dowd is that? Do you know? Are there not two or 
three gentlemen of that name 7? 

A. Three or four, at least, I should think. 

(. Can you tell the name of this one ? 

A. Yes; William B. Dowd. 

Q. What memorandum is that you are testifying from ? 

A. Tam testifying from the memorandum that was sent to the 
different parties notifying them that they were the highest bidders 
for the bonds. 7 

@. Who sent that memorandum % 

A. It was sent from the office of the company by me. 

Q. By you? pera 

A. Yes. 

(). Then you say that was your notice ? 

A, Signed by the president, written by me. 

Q. Signed by the president ? | 

A. Yes. 

Q. Notifying them they were the highest bidders for these bonds ? 
A. Yes. 

Q. What was the date of that notice, Mr. Iilton ? 

A. Notice of— 
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(), That thev vere the purchasers, The date at which vou served 
notice or sent notice to those parties that they were the highest 

$82 purchasers, | 


A. All sent on the 25d of June, 1881. 

Q. Was that subsequent to the payment of three milhons by the 
company or by the trustees 7 

A. I presume it was; Ves, 

Q. Now, L want to ask vou again, if vou please, to tell us where 
this three nuillions of money came from that these trustees paid to 
the State treasurer ? 

A. Well, I think I have already said that I would net say of my 
own knowledge. 

©). [ willask you then if vou have any information on the subjeet. 
Have vou any information as to where that three millions of money 
came from ¢ 

A. Well, from the best of my knowledge it came trom trustees 
of the mortgage bonds. 

Q. Of course we know, Mr. Hilton, that ‘Avi the trustees paid 
this money, but what I want to know is where did they get this 
money ; the bonds were not sold at the time the payment was made ? 

A. I cannot answer that. 

(). [ want to ask vou the question, if yon have any information as 
to where that money came trom that the trustees paid this three muill- 
ions of bonds with ? 

A. No, sir; not to my knowledge. 

Q. You have no personal knowledge of your own; have you inu- 
formation ? I want to know if you have any, and then ask you where 

you got the information from. If from some improper source, 
83 = don't answer. 
A. No; I dowt know that [ have information, any infor- 
mation on the subject. 

(). What is your best impression ? 

A. I dowt know that I have any. 

Q. Have no impression ? 

A. I don’t know that I have. | 

Q. How do you know you have not any impression? [t is a mere 
matter of your opinion that Lam trying to get out of this matter 
What information vou have. 

A. Well, intormation is rather vague on that subjeet; I don’t 
think that IT can answer that. 

Q. [lave you any information from the president of the company, 
or any other officer of the company, as to where this money came 


. 


° 
— 


from 7 

A. As to where the three nullons came from 7 

Q. Yes; the three millions paid by the trustees. We know they 
did not take the money out of their own pockets. 

By Judge Ditton: We have the trustees here. 

A. They know all about it—nothing definite; you understand, I 
night make a ¢ness and all that, but it would only be-—TI cannot an- 
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swer it definitely. There are ventlemen in this room that can, L pre- 
sume. I don’t wish to commit myself. 

Q. You want that to be your answer, that you can’t answer defi- 
nitely ? 

A. Yes. 
584 Q. I will ask vou upon your own knowledge, as secretary 
of the company, if that money was not furnished by the Han- 
nibal & St. Joseph Railroad Company ¢ 

A. Not that I am aware of. 

Q. Have you any information from any officer or agent of the 
company that it was furnished by them ¢ 

A. No, sir. 

Q. Mr. Hilton, will you be kind enough to read that memorandum 
from which you are testifying? I will get you to read this fetter of 
June 23d, if you please. | 

By Mr. Sutetps: ‘The letter we want to put in evidence here in 
connection with Mr. Ifilton’s testimony is on page 20 of this letter 
book. 

By Mr. Root: Read us that letter which you referred to in your 
testimony. 

A. I referred to the names and notification to the different parties. 
They are all similar letters, and this on page 30 is a letter to the 
Farmers’ Loan & ‘Trust Company. 

Q. Read us that letter. 

A. To deliver to these parties certain bonds. It is different mat- 
ter than what I have been testifying to. 

By Mr. Suretps: In your testifying as to whom these three mill- 
ions of bonds were sold to you referred to the letter book of the com- 

pany which contained the notification to certain parties whose 
885 names you have given of the acceptance of their bids, and 

also to a letter on page 39 of the letter book to the Farmers’ 
Loan & Trust Company to deliver these bonds to the parties named. 
Will you be kind enough to read the letter on page 39 of the letter 
book ? 

(Witness reads letter :) 

June 23d, 1881. 
THe Farmers’ Loan & Trust Company, New York City: 

You will please deliver on the 28th inst. three million dollars of 
this company’s six per cent. consolidated mortgage bonds to the fol- 
lowing parties upon receiving from them the amount of the purchase 
price and accrued interest from May Ist, 1881, as per their respect- 
ive proposals, viz: 

E. C. Bates & Co., 30,000 (@ 110.51. 


do 10,000 (@ 111.01. 
do 10,000 (@ 112.01, 


Edward Brandon, 12,000 (@ 112.50. 

H. Kennedy & Co,, 20,000 (@ 110,50. 
do 20,000 (@ 111. 
do 10.000 (@. 111.50. 
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Alley & Dowd, 400,000 (@ 112 Frat. 


: om 4 Acbley, 20.000 (ce 111.25. 
IKKuhin, Loeb & Co., 2,468,000 ( 110.28. 
( Signed) WM. DOWD, Pres’t. 


(). These were the consolidated mortgage bonds, were they not ? 
A. Yes, | 
586 (J. What became of the bonds that were issued under the 
mortgage which vou say vou acknowledged, called the special 
mortgage, dated April 30th, 1880 ? 

A. [ cannot answer that of my own knowledge. 

Q. Do you know anything about it at all? 

A. [have an idea that the Farmers’ Loan & ‘Trust Company have 
thei. 

(). Still there ? 

A. My idea is they are. 

(). Never been negotiated to your knowledge ? 

A. Not to my knowledge. | 

(). Do vou know any reason why this mortgage has not been re- 
corded 7? 

A. No, sir. 

Q. You know it has not been reeorded 7? 

A. I don’t know anything about it. 

Q. Were the bonds issued under this special mortgage for three 
millions of dollars ever actually executed by the president and secre- 
tary of the road under the seal of the company ¢ 

A. Yes, sir; certainly. 

(Q). And are on deposit inthe Farmers’ & Loan ‘Trust Company now ? 

A. I presume they are. . 

(). ‘lo whose credit or subject to whose order ? 

A. That I cannot say, unless it be to the order of the trustees. 

(). Do vou know they were placed there originally to the order 
of the trustees? . 

A. No, sir; not to my knowledge. 

). Do you know what became of the special mortgage af- 
387 ~~ ter it was executed and acknowledged by yourself and the 
president of the road ? | 

A. What became of the bonds ? 

(). No, of the mortgage, the special mortgage. 

A. Do you refer to this ? (pointing.) | 

(). Yes; in whose possession Was the paper left in ? 

A. I think this is the original mortgage. 

Q. Whose possession Was it left in % 

A. Well, I know where I found it this morning. I found it in my 
safe. 

(). You are the secretary of the company ? 

A. Yes. sir. | 

QM. Ilas it been there ever since it has been executed 7? 

A. | think not. 
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». Where was it ? . 
A. I think it was in the hands of the trust company for a while, 
). The Farmers’ Loan & Trust Company ¢ 
\. Yes. 
). Ifow did you happen get it back ? 
A. Lam inclined to think that I borrowed this paper to make my 
entries in the minute book and failed to return it. 
Q. And never returned it to the Farmers’ Loan & Trust Company? 
A. No, sir; when I was called upon this morning, [ unexpectedly, 
or rather to my surprise, found it in my sate. 
Q. How long has it been in your sate ? 
A. At least tive or six months. 
Q. Mr. ililton, have you not had possession of that mortgage ever 
since this three million dollar payment was made to the State? 
O88 A. No, sir. 
Q. Can vou give usthe exact date when you got it from the 
Farmers’ Loan & ‘Trust Company ? 
A. No, sit; [ can not. 
Q. What did they have it for, what was it delivered to them for ? 
A. Rolston is one of the trustees; he seems to head the list there. 
Q. by Judge Ditton: Rolston is president of the Farmers’ Loan 
& Trust Company 7 
A. Yes, president of that company; [presume that is one reason 
why it has been placed in his hands. 
(). [kas he ever asked you for that deed of trust since ? 
A. No, sir. 
Q. You kept it without objection ever since you got it ? 
A. Yes, sir, 
Q. When you got it did you leave a receipt for it ? 
A. Not that [ knew of. 
Q. Did you leave anything in the place of it ? 
A. No, I think not. 
Q. Mr. Hilton, do vou know any of the holders of the original 
State aid bonds issued to the Hannibal & St. Joseph Railroad Com- 
pany ? 
A. Any of the original holders? 
(. Any of the present holders of the original State aid bonds ? 
A. No, sir; I do not. 
Q. Do the Hannibal & St. Joseph Railroad Company hold 
389 anvof them? 
A. No, sir. 
Q. Any of the officers, to your knowledge, hold any of thei ? 
A. No, sir. 
Q. When I said bonds, I meant bonds or coupons; do you know 
of any? ; 
A. I do not know of any one that holds any of the coupons, 
QM. Mr. Hilton, you spoke in vour examination-in-ehief of improve- 
ments in the Hannibal and St. Joseph road by building certain 
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branehes—Atehison branch first; do you remember when that was 
build 2 , 

A. ‘The Atchison branch was constructed in 1872. 

(). You were not then secretary of the company ? 

A. No, sir. 

@. When was the Kansas City and Cameron branch build ? 

A. Ido not know that I can give the exact date. Large advances 
were made by the company on account of it in ’66, 67, 768, ’70; I 
ean tell by the records that I have. 

Q. It has been build several years ? 

A. Oh, ves. | 

Q. And the Quincy & Palmyra branch; do you remember any- 
thing about that?) When was that build, or purchased rather ? 

A. In 767 the Hannibal and St. Joseph Railroad Company was 
authorized to purchase and own all the stock of the Quincy & Pal- 

myra, 
390 (). This equipment and construction account runs from *66 
down to the first of June, 1882, I believe you stated ? 

A. Yes, sir. 

(). Are these several accounts, amounting to $7,707,000, outstand- 
ing indebtedness of the company at present, or have they been paid ? 

A. Those amounts against the different branches consist of certain 
bonded indebtedness, 

(). (Repeated. ) 

A. [ hardly know how to answer that question; there are certain 
bonds standing against the Kansas City and Cameron road; all have 
been paid except the Quiney & Palmyra and Kansas City and Cam- 
eron., 

@. Do you remember anything about the issue of preferred stock 
of this railroad—the issue of six millions of preterred stock 7? 

A. Six millions ? 

©. Yes. 

A. Never knew there were six millions. 

(). Ilow many millions are there ¢ 

A. Five millions. 

Q. When was that ? 

A. At various times; [ will have to go back here. In 1865 an 
agreement was entered into between this company and the holders 
of certain land grant bonds; shall I read that ? 

Q. No; [ask whether stock was issued 7? 

By Mr. Roor: If you know, say the date; if not, say you don’t 
know. 

A. I do not know. 

Q. Hlave you the records of the company to show when 
391 the stock was issued ? 
A. Yes, sir. 

Q. Do you know for what sum the stock sold; how much it sold 
at ¢ 

A. No; I do not. 
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Q. The records of the company show that ? | 

A. The records of the company would show. I think that the 
preferred stock was made from bonds that were issued prior to 
that, 

(). Was not the proceeds of that preferred stock aipplied tO the 
payment of the expenses for building these branches and the equip- 
ment account down to the time the preferred stock was issued ¢ 

A. Not that I am aware of. 

Q. The records of the company show that, if it 1s there ¢ 

A. I presume so. 


It is understood that if the records are demanded that they will 
be produced so far as they are here in this city. 


JOHN A. HILTON. 


Subscribed and sworn to before me this 27th day of May, 1882, 
at 110 Broadway, New York city, New York. 
[L. 8.] CHARLES EDGAR. MILLS, 
Notary Public, N. Y. C. 


392 May 19th, 1882. 

Witi1am Dowp, being duly cautioned and sworn by the 
examiner to testify the truth, the whole truth, and nothing but the 
truth, testified as follows: 


Direct examination by Judge DtLLon: 


(). State your name, age, and relation with the Hannibal & St. 
Joseph hk. R. Co., and how long those relations have existed 4 

A. I have been president since November, 1877. 

Q. I show you what purports to be a mortgage, dated 30th April, 
1881, executed by the Hanmibal & St. Joseph R. R. Co. of the tirst 
part, and Rosewell G. Rolston, Oren Root, jr., and Ileman Dowd, 
parties of the second part, a copy of which is annexed to the orig- 
inal bill of complaint and marked exluibit « B,” and purporting to 
be executed by Wilhtam Dowd, as president, and to be attested by 
J. A. Tilton, as secretary, under the corporate seal of the company. 
Will you state whether you executed the said mortgage on behalf of 
the company, and whether that is an original instrument ? 

A. I executed it, and this is the original instrument. 

Q. Is that Mr. Iilton’s signature ¢_ 


A. It Is. 
Q. That is the genuine corporate seal of the company annexed ? 
A. It is. 


Q. Did you acknowledge it at the time it purports to be 
93 acknowledged before Mr. Nettleton as a commissioner ? 

A. I did. 
Q. Was that instrument delivered ; and if so, to Whom and when ? 
A. It was delivered to Mr. Rolston. 
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(9. One of the trustees? | 

A. One of the trustees; president of the Farmers’ Loan & Trust 
Co., at about the date, should say about the 30th of April there- 
abouts; I cannot fix it positive. | 

Q. Delivered to him in his capacity as trustee ? 

A. Yes. 

QQ. For the holders of the bonds secured thereby ? 

A. Yes. | 

(). ‘Phe said mortgage purports to be issued to secure three thou- 
sand bonds; will vou state whether the bonds corresponding to those 
Which are copied in the mortgage were also executed by you as 
president of said company and attested by the secretary of the com- 
pany and under its corporate seal; and if so, when and how many? 

A. ‘The amount of them was three millions, that is, three thousand 
one thousand dollar bonds; they were executed and delivered, I 
should think, during the month of May; [ know £ signed perhaps 
two or three hundred a day, and [I was about two weeks signing 


them. 
Q. May, 18817 
A. Yes. 
5SO4 ). To whom were the said bonds delivered after their ex- 


ecution by the company ¢ 

A. Delivered to Kk. G. Rolston himself, as trustee. 

Q. For the trustee name(d) in the instrument ? 

A. Yes. | 

Q. Do you know the facet, Mr. Dowd, and do you know whether 
or not there was a stockholders’ meeting held, at which the proposi- 
tion was considered whether the company should execute this special 
mortgage for three millions dollars ? 

A. There was such a meeting, at which I was present, held in 
Tlannibal; it was either the 15th ot April—I can’t fix the date ex- 
actly. 

©. Under what notice was this stocknolders 

A. Under the following notice: 


‘ meeting held ? 


Sloc/, holders’ Me ( hing. 


LIANNIBAL AND Str. Joseru RAtLroap Company, 
April Lith, ISS1. 

A special meeting of the stockholders of the Hannibal and St. 
Joseph Railroad Company was held, pursuant to published notices, 
on the Lith day of Apri, 18381, at the general office cf the company, 
in the eity of Tlannibal, Mo. 

‘Vhe meeting was organized by the appointment of William Dowd, 
president of the Hannibal and St. Joseph Railroad Company, as 
chairinan, and John A. Hilton, secretary of the Hannibal and &t. 
Joseph Railroad Company, as secretary, 

The secretary was ordered to read the published notice of the call 
for the meeting, Which, together with the publisher’s atiidavit, were 

is follows: 
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. ~ . . | ’ ban y vs, me # + ae 
395 Hannibal ah S7, Jose ph Rail oud ( OM Pan ye 4. Stor hi hold is 
Me: ti]. 


Notice is hereby given that a special meeting of the stockholders 
of the Hannibal & St. Joseph Railroad Company will be held at the 
oflice of the company, in the city of Hannibal, Mo.,on Monday, the 
1ith day of April, 1881, at 9 o’clock a. m., and continue at least 
three hours. unless the business for which it is called be accomplished 
sooner. For the purpose of authorizing the Issue of bonds of this 
company to the amount of eight millions of dollars, to be used in 
refunding the funded debt constituting a len upon the main line and 
branches of the company’s railroad, and also for the purpose of au- 
thorizing a compliance with the act of the Legislature of the State 
of Missouri, entitled ” An act to provide tor reducing the indlebted- 
ness of the State,” approved February 20, L865. 

by order ot the board of directors. 

: WM. DOWD, 
Pi sick hit, 
JOHN A. HILTON, 


NN, cp feirif, 


Q. Was this notice published as required by the charter and by- 
laws of the company ‘? 

A. Published in New York, Boston, and Hannibal. 

(). If vou have a ce py of the resolations adopted at the said stock- 
holders’ meeting, will you produce the same so they may be copied by 
the examiner ? 

A. [have a copy of the resolutions, and here they are. 
396 Q. The proceedings and resolutions of the meeting passed 
there at the official and due organization of the meetine and 
calling the roll of stockholders as follows: | 

The president of the company appointed Messrs. R. ‘Tl. Lakeman, 
A. h. Levering, and A. W. Lamb, all of Hannibal, Mo.. 
Who being present appeared and qualified as inspectors bv talking and 
subscribing the toilowing oath of office: 


Inspeck rs, 


STATE OF Missouri, ) | 
County of Marion, 6 


“ 


We, A. W. Lamb, A. R. Levering, and Robert F. Lakeman, having 
been appointed by William Dowd. president of the Hannibal & St. 
Joseph Railroad Company, Inspectors of the election above stated, 
betore entering upon our duties as such inspectors do solemnly swear 
that we will execute the duties of luspectors of the election now to 
be held with strict impartiality and according to the best of our abili- 
ties. 

hk. PF. LAKEMAN. 
A. R LEVERING 
A.W. LAMB. 


é 
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Sworn to and subscribed to before me, a notary public, in and for 
the county ot Marion aforesaid, this eleventh day of April, A. D. 1881, 
WALTER J. HILTON, 
[L. s. Notary Public Marion County. 
My commission expires Mareh 28th, 1832. 


oUF Myron P. Bush offered and moved the adoption of the fol- 
lowing resolution: 

Resolved, That in order to provide means to satisfy and discharge 
the debts constituting Hens upon the property and franchises of the 
Hannibal & St. Joseph Railroad Company, or some part thereof, con- 
tracted by the said company or the companies with which it has been 
consolidated, tor the Purpose of completing, finishing, or operating 
their railroad, and in order to refund the said debts to the extent of 
elght millions of dollars, this company borrow the sum of eight mill- 
ions of dollars, and issue and dispose of its bonds for the amount so 
borrowed, and mortgage its corporate property and franchises, and 
every part thereof, excepting the lands and the proceeds of the 
lands granted to this company, pursnant to an act of the Legislature 
of the State of Missouri entitled “An act to accept a grant of land 
made to the State of Missoun by the Congress of the United States, 
to ald in the construction of certain railroads in this State, and to 
apply ra portion thereot to the Hlannibal & St. Joseph Railroad,” ikp- 
proved September 20, 1852. 

Resolred, That to the end aforesaid this company issue eight thou- 
sand bonds, each of which shall be tor the sum of one thousand dol- 
lars, and shall bear date on the 50th dav of April, 1881, and shall be 
payable on the first day of March, 1911, and shall bear interest at 

the rate of six per cent. per annum, with coupons attached, 
398 payable on the first days of March and September in each 

vear; that the said bonds be executed and issued from time 
to time, when and as authorized by resolutions of the board of direc- 
tors, and be of the same denomination, form, tenor, and ettect. 

Resolved, That allot the said eight thousand bonds shall be equally 
secured when issued, without preference or priority, and with like ef- 
fect as if issued at the same time, by a mortgage or deed of trust 
conveying to the Farmers’ Loan and Trast Company, of the city of 
New York, in trust, all the corporate property and franchises of this 
company excepting the lands and the proceeds of the lands granted 
under the act of September 20, 1852, aforesaid; and that the said 
mortgage shall contain such provisions by way of remedy or forteit- 
ure in the event of default and such provisions for defining and giv- 
Ing effect to the trust thereby created, as the board of directors have 
wlready approved or shall hereatter approve. 

Which were read, and their adoption seconded by Rh. F. Lakeman. 


Myron P. Bush offered and moved the adoption of the tollowing 
resolution 
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Resolred, That for the purpose of complying with the provisions of 
the act entitled “An act to provide for reducing the Indebtedness of 
the State,” approved February 20, 1865, the Hlannibal and st. Joseph 

Railroad Company do issue its bonds, signed by the president, 
8399 and countersigned by the secretary of the company, in sums 

of one thousand doilars each, with coupons attached, bearing 
interest pavable semi-annually at the rate of six per cent. per annum. 
and having not less than ten years to run, and to the amount of 
three millions of dollars, the payment of the same, with accruing in- 
terest, to be secured by il mortzage or deed of trust conveying to 
three trustees to be named therein, by and with appropriate forms 
of expression, and for the purpose of securing the payment of said 
bonds and interest, and for no other purpose, on the road of said 
company, with all its franchises, rolling stock, and appurtenances, 
subject, however, to all the liens end habilities existing in favor of 
the State by virtue of any law of the State at the time said bonds 
may be issued and delivered. 
Which was read, and its adoption seconded by Kk. F. Lakeman. 


The inspectors then announced their readiness to receive votes for 
and against the adoption of the said resolutions separately and di- 
rected those voung to write the number of shares of both eommon 
and preferred stock voted by them, and to add at the end of each set 
of resolutions whether they voted for or against said resolutions, and 
to sign their names to the same. 

The following stockholders appeared, either in person or by proxy, 

and voted the amount of shares of common and preferred 
400 — stock set opposite their names, as follows: 


ot Shares of com- Shares of pre- 
mon stock, ferred stock. 

I NE hvatdesodkeccsssccecs 1 

ee a l 
Levering, i ore e 1 
Oe 1 
nn GOO 210 
Ve ee 100 i200 
Hilton, John Ao oo... eee. 100 i 
ee ee ee 1 
Alexander, L. D. & Co ....... ; 2 O00 

Alley and Dowd .............0.5. 200 200 
Coleman, Benedict & Co ....... L100 
Bloodgood, John en SOG | 
Blood@ood, JOH ........0c.ce eee. 700 

Boocock, a Ss ) ee SOU 

Breese and Smith ......... 00... 9.900 

Clark, Dodge & Co ............. 2,500 

Se itis inte eater nnwtigins GOO 700 
Decker, Llowell & Co............ 1400 ? 100 


SO Ae ee ee oe SS re 3.400 500 
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Shares of com- Shares of pre- 
Names, | ce nag Seanad sdb 
Gillev & Germond.......... oe 900 
Hall, Washington A............. 400 
Hance, Bartle W sc cccciceccscccaus 4.500 
Fiumtrevitie; &.. biG ssisvecisnsni 1.000 1,700 
steel, Be he A CO vsccvicnvens L,U00 
Lummis & Day..........0 uisaccians OO 
Lockwood, F. M. & Co......... 1,200 100 
Manning, John B .......scsisses: 300 200 
a. Se re 1,200 
40] angarton © COs issccceiscentaws 200 H00 
Frovbom: 38, Ba, OS Gisks ciscccuns 1,120 
Gallaudet, P. W........ Niwa O00 
3, Me | ASS, Sennen seme: S00 S00 
Boody, MeClellan & Co......... 1Za 
Anthony, Poor & Oliphant Sccaten 200 
We retenaee & Gok idkcsvesns 400 200 
Wickham & Halstead............ 500 200 
Van Dvck & Williams........... 1,500 300 
Yee Be Ei iis hci dadddiasiics SOO 100 
Seranton & Wllard.............. 1,000 
ee ee SE iio kde Ces Scien 700 
Stout & Co...-- Seachem saiee 1,900 
Shelden & Wadsworth......... 200 300 
Starlup, J. W........ ensindvniwnhind 600 500 
i | Serene ae 300 200 
CE Ee. Wdictanicasstuchosions 200 
A i) Ee ee rer 300 
COT, WF ag isin sccncccnnced 400 
Ns Te tr ; 700 
se, a So ee eae : 400 
Belden, Ogden & Co............. U0 100. 
PET ig ivicinikindccansveions 300 
pomert, O. Nin @ COs... ccccswess 200 
eb ne ee ee S00 
Robins & Robinson............... DOO 
Post, Wales & Coi.....ccccccocess 200 
PR Fe Tiiisinecksseds ackiianss 700 . 
eo Le ae 12,500 
Che irite B BG hecin cc cciciee vc ccws 200 400 
Mvers, W. W...... Mietucawineeuen 900 | 
402 Maxwell & Graves...........<:. 400 100 
POPCORN, BOW MIG ic ccccccseccecaeses 200 100 
aD 200 
Sistare, George Ky., Sons......... 20) 
ee ST rer ree "  @Ge 
LAVOE, J. MAWRG ec icc0cscssies. GOO 
co s.r ree 500 
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Shares of com- — Shares of pre- 


Names, mon stock. ferred stock. 
Turner, Manuel, & Co........... 3580 100 
Trask & Wrancis.....<..<.+00000:: 200 100 
Thomas, W. H., & Bro......... 400 Lon 
WORM BA Niickccniiccn acts ciaxes 500 
Walker, Francis T............... 400 
Whittingham & Washburne... 500 
WO, FF ig BH UO in cccssscenss 300 
White, Loomis L., & Co........ 500 210 
Havens, 6. G., & Co......5505.. 1,700 200 
Head, Charles, & Co............. 300 
ane 1,600 300 
Jotitins, Honert Bh... .s.ss. cess. 100 
Kennedy, [Hutchinson & Co.... 2,600 400 
Kennedy, Harvey...........+:.2. 500 100 
Kimball, Howell & Co........... 400 10 
Lawrence Brothers & Co........ 500 
ee | 200 
Mead, Frederick................+. 500 
PE AI, AE Bbckk ncdisnbvdawnerccene 400 
gee! ee asideulii 700 400 
POUR, TIMUIEE  Bhvickisndiicccncsces 250 
Pe BN iiiicccsucnscvamencies 200 400 
Adrianee, Platt & Co............ 1.000 
Brown, A. H., & Co........ wives 100 150 
403 Freeman, F. P., & Co............ 200 
NE, OP iciiscsbxinnerciaceians 2.400 200 
Gebhard, W. H., & August 
en a) , ; 800 
Holme, H. B., & Co.......5. _ 300 
Hillyer, John b......... ue anihien 100 
Root, Elihu........ ecioniri iliac | 201 
Wales, Salem H.................. 100 
Total shares voted.......... 66,531 S4,481 


The president publica/ly asked if all the stockholders present had 
voted, and was answered in the affirmative. 

‘The inspectors then announced that the meeting having convened 
at 9 o’clock a. m., and having been in session for three hours and 
over, and there being no stockholders present desiring to vote, the 
said inspectors then declared the polls closed. i 

The said inspectors then proceeded to canvass the votes received 
by them on said resolutions and propositions, and having completed 
said canvass, they then and there returned to the president the fol- 
lowing certificate : 


oo 


* 


‘s 


“~ 
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To William Dowd, esq’r., president of the [lannibal and St. Joseph 
Railroad Company : 

We, the undersigned, who were appointed by you to reeeive, ean- 
vass, and certify to you the result of the votes cast at a meeting of 
the shareholders ot the Hannibal and St. Joseph Railroad Com- 

pany, called for and held at the office of said company in 
404 Hannibal, Mo., on the eleventh day of April, A. D. 1881, to 

vote on the proposition of authorizing the issue of the bonds 
of the Hlannibal and St. Joseph Railroad Company to the amount of 
eight million dollars, to be used in refunding the funded debt of said 
company, constitutiug a hen on the main line and branches of the 
railroad of said company, as contained in the following resolution, 
to wit: 

Resolved, That in order to provide means to satisfy and discharge 
the debts constituting liens upon the property and franchise of the 
Hannibal and St. Joseph Railroad Company, or some part thereof, 
contracted by the said company, or the companies with which it has 
been consolidated, for the purpose of completing, finishing, or oper- 
ating their railroad, and in order to refund the said debts to the ex- 
tent of eight millions of dollars, this company borrow the sum of 
eight millions of dollars, and issue and dispose of its bonds for the 
wmount so borrowed, and mortgage Its corporate property and fran- 
chises, and every part theréof, excepting the lands and the proceeds 
of the lands granted to this company, pursuant to an act of the Leg- 
islature of the State of Missouri, entitled An act to accept a grant 


of lands made to the tote of Missouri by the Congress of the United 

States to ald in the e etion of eertain railroads in this State, and 

to apply a portion therooi to the Hannibal and St. Joseph Railroad, 
approved September 20, 1852.” 

405 Resolved, That to the end atoresaid this company issue eight 


thousand bonds, each of which shall be for the sum of one 
thousand dollars, and shall bear date on the 50th day of April, i881, 
and shall be payable on the first day of March, 1011, and shall bear 
interest at the rate of six percent. per annum, with coupons attached, 
pavable on the first daysof March and September in each vear; that 
the said bonds be executed and issued trom time to time, when and 
as authorized by resolutions of the board of directors, and be of the 
sume denomination, form, tenor, and effect, 

Resolved, that all of the said eight thousand bonds shall be equaliy 
secured when issued without preterence or priority, and with like 
effect as if issued at tue same time by a mortgage or deed of trust 
conveying to the Farmers’ Loan and ‘Trust Company, of the city of 
New York, in trust, all the corporate property and franchises of this 
company, excepting the lands and the proceeds of the lands granted 
under the act of September 20, 1852, aforesaid, and that the said 
mortgage shall contain sach provisions by way of remedy or for- 
feiture in the event of default, and such provisions for defining and 

3V 
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giving effect to the trust thereby created, as the board of diveetors 
have already approved or shall hereatter approve. 

And also to vote on the proposition of meager mea compliance 
with the act of the Legislature of the State of Missouri, entitled 

«An act to provide for reducing ra indebtedness ot the 
406 State,” approved February 20, 1865, as contained in the fol- 
lowing resolution : 

« Resolred, That tor the purpose of complying with the provisions 
of the act entitled “An act to provide for reducing the indebtedness 
of the State,” approved February 20, 1865, the Hannibal and St. 
Joseph Railroad Company do issue its bonds, signed by the preside nt 
and countersigned by the secretary of the company, in suns of one 
thousand dollars each, with coupons attached, bearing interest pay- 
able semi-annually at the rate of six per cent. per annum and having 
not less than ten years to run, and to the amount of three millions 
of dollars, the payment of the same, with the accruing interest to be 
secured by a mortgage or deed of trust conv eying to three trustees, 
to be named therein, by and with appropri: ate forms of expression, 
and for the purpose of securing the payment of said bonds and in- 
terest, and for no other purpose, on the road of said company, with 
all its franchises, rolling stock and appurtenances, subject however, 
to all the liens and liabilities existing in favor of the State by virtue 
of any law of the State at the time said bonds may be issued and 
delivered,” having been first duly sworn according to law, did re- 
ceive the votes of all the qualified shareholders present and voting 
on the said questions, either in person or by proxy, and have duly 
canvassed the votes there cast, and we do hereby certify that there 

were of the common stock, sixty-six thousand five hundred and 
407 thirty-one, (66,55 1,) and of the preferred stock thirty-four 

thousand four hundred and eighty-one (34.481) votes and 
shares cast In favor of the issue of the bonds of the said Hannibal « 
St. Joseph Railroad Company to the amount of eight million dollars. 
to be used in refunding the funded debt of said company, consti- 
tuting a len on the main line and branches of the railroad of said 
company, and that there were no votes and shares e@; ist against said 
proposition, 

And we do further certify that there were of the common stock 
sixty-sixty thousand five hundred and thirty-one, (66,531,) and of the 
preferred stock thirty-four thousand four hundred and erghty-one 
(34,481) votes and shares cast in favor of authorizing a comp ianee 
with the act of the legislature of the State ot Missouri entitled «An 
act to provide for reducing the indebtedness of the State.”’ approved 
February 20, 1865, and that there were no votes and shares cast 
against said proposition. 

Given under our hands this the eleventh day of April, A. D. 1881. 

R. F. LAKEMAN, 
A. kh. LEVERING, 
A. W. LAMB, 


TST clors., 


a 


es 


ROLSTON ET AL. V. CRITTENDEN ET AL. ‘ Qa 


John B. Carson then offered and moved the adoption of the fol- 
lowing resolution : 
Resolved, That for the purpose of reducing the funded debt of this 
company to the amount of the proposed consolidated mort- 
408 gage for eight million dollars, and for the purpose of securing 
to sach persons as may become the holders of the bonds is- 
sued under the said consolidated mortgage the reduction of the said 
funded debt, so that the said consolidated mortgage shall ultimately 
become a first lien upon all the railroads and franchises of the com- 
pany, the board of directors be, and they hereby are, authorized to 
ecuause to be executed and delivered to the trustees, who shall be 
damed in the said consolidated mortgage in trust, an instrument 
bearing even date with the said consolidated mortgage, assigning to 
the said trustee in trust all of the land-grant contracts which shall on 
the day of its date belong to, or shall thereafter be acquired by, this 
company, and all moneys and things inaction, which shail thereafter 
be received from the sale of any of the company’s land-grant lands, 
the said assignment to contain appropriate provisions for defining 
and carrying into effeet a trust to retire or provide for by purchase 
or by the creation of asinking fund, or both, the said funded debt to 
the extent of 8633,000—which was read, and its adoption seconded 
by Myron P. Bush. 
The question of the adoption of the last named resolution was 
then submitted to a rir roce vote of the meeting and adopted by the 
unanimous vote of all the stockholders present. 
409 On motion of John b. Corson, seconded by W. J. Lilton, 
the mecting adjourned sine dre. | 
Given under our hand this the eleventh day of April, A. D. 1881. 
| WM. DOWD, 
President. 
JOHN A. HILTON, 
Secretary. 


Q. Does the foregoing record truly show the aetion taken at such 
meeting ? | | 

A. It does. 

Q. Was this action of the stockholders’ meeting on the 11th day 
of April, ISS1, ever communicated to the board of directors, andl if 
SO, did the board of directors Pass any resolution on the subject of 
the special mortgeage for three million, under the act of February 
20th, 1865, and if so, produce a copy of that resolution. 

A. It was communicated by reading the minutes of the stock- 
holders’ meeting to the board of directors, and resolutions were 
passed authorizing the president and secretary. 

(). Just state the date ? 

A. 19 of April; and the officers of the company were instructed 
to execute the mortgage and prepare a bond. A copy ot the reso- 
lutions T produced, and they are as the foregoing. 

Q. Was it in pursuance of these resolutions that the mortgage for 
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three million of the three thousand dollar bonds were executed 
under the act of 1865; were made and delivered, as you have already 
stated ? 
A. Yes. 
410 Has the Hannibal & St. Joseph R. R. Co. an office in the 
city of New York ? 

A. Yes. 

Q. Who has the principal charge and direction here, concerning 
the financial business affairs of the company connected with its 
finanees ? 

A. The officers of the company and the directors. 

Q. What I want to know is, whether vou are the active president 


and are familiar with all the monetary and financial transactions of 


the company and give it your personal attention 7 

A. Yes. 

Q. On page 15 of the printed bill of complaint occurs, what pur- 
ports to be a receipt signed by Phil, E. Chappel, as treasurer of the 
State of Missouri as follows: “ Treasurer’s office, State of Missouri, 
City of Jefferson, June 20th, 1881. Received of RK. G. Rolston, 
Heman Dowd, Oren Root, jr., trustees of the Hannibal & St. Joseph 
Railroad $3,090,000 on account of the statutory mortgage now held 
by the State of Missouri against said railroad. In testlmony where- 
of I have hereunto set my hand and affixed my seal of office the day 
and year first above written. 

$3,090,000. 

(Signed) PHIL. E. CHAPPEL.” 
(State treasurer’s seal 
of oflice.] 
(). State what you know concerning the said payment, in 
411 what manner the payment was made, from what sources the 
funds were derived, and produce any original check, or 
checks, in relation thereto which you may have in your possession 
or under your control ? : 
A. We met by appointment at the Bank of Commerce. 


Q. By appointment with whom ? 
A. With Mr, Chappel and Mr. Rolston, representing the trustees. 
J. It was made by the appointment at the Bank of Commerce ? 
A. Yes. 

). ‘Phere were present who, and on what day ? 

\. ‘The 20th of June; present, Mr. Chappel and Mr. Rolston. 

). Winch Rolston ? 

A. R. G. Rolston. 

). One of the trustees ? 

A. Yes; Mr. FE. Root, our counsel. Mr. King, the-eashier at that 
time of the Bank of Commerce, and the cashier of the Bank of Com- 
meree, at St. Louis, and myself, 

(). Do you recollect the cashier’s name of the Bank of Commerce ? 

A. I dowt know his name; I was introduced to him, but I didn’t 

it: PT dom’t know personally he was the cashier 


er a 


oo!" © 


I 2 may 
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By Mr. McIntyre: Was Mr. Easlev present ? 
A. Yes, Mr. Easley was present, we met there, as [ said before, 
by appointment at a certain hour; Mr. Rolston produced his certified 
check, or rather the Farmers’ Loan and Trust Company’s 
412 ~— check, certified for 33,090,000, the original of which [ pro- 
duee, and which is attached hereto; said check reads as fol- 
lows : 
[Special.] 


THE FARMERS’ LoAN Aanp TRust Company, 
NEw York, June 20, 1881. 
No. 66.468. The National Citv Bank. Pay to the order of trustees, 
ora majority of them, Rosewell G. Rolston, [Ileman Dowd & Oren 
Root, jr., three million & ninety thousand dollars. S3.090.000. 
T. J. BARNETT, Cashier. 
R. G. ROLSTON, Pres’ t. 
PRESTON, Tell. 


Mr. Rolston one of the trustees produced this three-million check, 
and passed it to Mr. Chappel the treasurer, and received trom him 
receipt & certificate of receipt. 

(). He delivered three million dollar check to Mr. Chappel, the 
State treasurer 7? 

A. Yes. , 

(). And received from hima a receipt for the three million dollars 
on account of the statuforv mortgage ? 

A. Yes, the endorsement on which was as follows: “ R. G. Rol- 
ston,” Heman Dowd, a majority of trustees, (U.S. Int. 2 ct. Rey. 


stamp cancelled.) Received payment, Ricl’d King, Cashier.— 
¢c.—Dep. issued tor this sum to comply with laws State of Mo. 
413 Q. Do vou know the indorsers’ signatures of the persons 


who purport to indorse the said check ? 

A. Yes; Mr. Rolston and Mr. Tleman Dowd. 

Q). The names of Mr. Rolston and Mr. Heman Dowd, majority of 
the trustees, are under their genuine handwriting ? 

A. Yes. | 

(). Was this original check delivered by Mr. Rolston, acting for 
the trustees, to Mr. Phil. E. Chappel, the treasurer of the State of 
Missouri, and was it received by him as the basis,on which he issued 
the 85,090,000, this eertificate printed On page 1d of the bill ? 

A. Yes. 

(Objected to on the ground that it is asking for opinion of the wit- 
ness, and assumes a state of facts that we deny, and [ also insist, that 
hereafter Judge Dillon put the question in the language he chovses 
and the witness answer the question.) 

(). Was there any money passed on that oceasion Mr. Dowd ? 
What was delivered to M. Chappel ? 7 

A. A check. 

(). What check ¢ 
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The one now exhibited. 

(). And no other ¢ 

A. No. 

(). When he received this check, what did he say ? 

A. Ile produced and handed to Mr, Rolston his receipt and cer- 
tificate. 

Do you know, after having delivered the certificate 
414 printed on page 15 of the bill, his official certificate, what he 
did with the check, to your own knowledge 7% 

A. I don’t know. , 

Q. On the back of the check was printed these words: “* Received 
payment, Richard King, cashier.” Who is Richard King ? 

A. At that time the cashier of the Bank of Commerce. 

Do you know of what bank in the city of New York the State 
of Missouri, or the treasurer of the State of Missouri did business ? 
The Bank of Commerce. 

(). Was it at this bank where the interview was had and this check 
deliv ered to Mr. Chi: appel % ¢ 

A. It was. 

(). Was any other check given to Mr. Chappel on that oceasion ? 

A. No, sit. 

(). Was money paid to Mr. Chappel on that occasion in any other 
way or manner than by this check ¢ 

A. No, SIP. 

Q. Well.state Mr. Dowd, for what purpose this payment was made 
of the three million ninety thousand ? 

(Objected to as irrelevant and incompetent.) 

A. To satisfy our obligation and liability to the State. 

Q. In what belief and expectation on your part was this payment 
made in respect to being entitled to and getting an assignment of 
the State lien ? : | 

(Objected to. The witness can only state facts, not expectations 
and — 

). In his own mind ? 
415 k By reason of information that I had received by corre- 
spondence with the said officers, and the advice of our coun- 
sel, that the payment of this money would release the claim of the 
State upon the road, and the additional fact that they eame here to 
receive and did receive the money. 

Q@. [ want you to state whether you had any understanding or 
agreement that this money should be retained by the State in any 
other way than as an immediate and present application to its debt. 

(Objected to as asking for his conclusion, and not the facts, ) 

Q. State what underst: anding, ifany, you had as to the purpose for 
v vhich this payment was mi: ide, and reason. | 

A. To extinguish the State len upon the road. 

(). When was it to extinguish the State lien ? 

A. The moment I paid the monev over and got the treasnrer’s 
recel Ipt. 
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(). Are vou familiar, Mr. Dowd, with the negotiations, from their 
Inception to their close, concerning the various steps taken with ref- 
erence to the payment of the 85,090,000 7 


A. Yes. 
Q. Where is the regular office of the company ? 


A. 78 Broadway. 
Q. [mean in Missouri. 
A. Hannibal. 
). You reside in New York ? 
A. Yes. 
(Q). Where do the majority of the board of directors reside ? 
416 A. In New York. | 
Q. Who is the local attorney of the company in Missouri ? 
A. G. W. Easley. 
). And who the local counsel of the company in New York ? 
A. Ehhnu Root. 
). In what way, whether orally or by telegraph, or by correspond- 
ence in writing, has the transaction with reference to this matter 
been conducted 7 
A. Your want to know, [ suppose, what was done. It con:menced 
by letter from me to the Governor January 19, 1881—to the Gov- 
ernor of Missouri, as follows: 


ITANNIBAL AND St. JJosepu RatLroap Co. 
78 Broapway, New York, Jvvucry 19th, 1881. 
P,. O. Box 2,839. 
Ilon, Tos. T. CRITTENDEN, 
Gorernor of the Stati of Missouri, 
Dear Str: It is the desire of the directors of the Hannibal and 
St. Joseph Railroad Company to relieve the State of Missouri from 
the burden which the State assumed, in pursuance of a wise and 
liberal policy, to aid the construction of the road when the COMpPany 
Wis In its Infaney, 
The interest upon the three millions of State aid bonds has been 
regularly paid by us, including the coupons due January the Ist, 
i881. We now wish to pay into the treasury of the State the 
417 entire sum of principal and the accrued interest since that 
date in fulfilment of the obligation which rests upon the com- 
pany to provide for the payment of bonds. This course appears to 
have been contemplated in the act of the Legislature, entitled An 
act to provide tor reducing the indebtedness of the State,” approved 
February the 20th, 1865. So long a time has elapsed since the 
passage of that act that we have considered it our duty to communi- 
eate with you upon the subject, in the first instance, in order that 
there may be a full understanding and co-operation in the action of 
the Railroad Co. and the offieers of the State. 
We should be very glad to receive any suggestion which may oe- 
eur to you, affecting the convenience of the State, or the duties ot 
the oilicers of the State, depending upon our proposed action. It is 
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onr desire to complete the transaction as soon as possible after the 
period which must expire before a mecting of the company can be 
had to approve the necessary arrangement, 
IT remain, with great respect, your ob’t servant, 
‘ WAM. DOWD, 
Prest. 


(Objected to as irrelevant and incompetent.) 
Letter offered in evidence. 


Q. Ifave you the correspondence between vourself as president of 

the Hannibal & St. Joseph R. R. Co., and the officials of the State 

of Missouri, touching this transaction as also the correspond- 

418 ence between yourself and your att’vy, Mr. Easley, whether by 

writing or by telegraph, touching this transaction, and if so, 
produce the same and make it part of vour evidence. 

A. I have such correspondence and [ produce it here; is in printed 
form, 

Q. Have you copies of the telegraph despatches sent to, and the 
answers received from Geo. W. Easley, vour local attorney in refer- 
ence to this matter, and if so, produce the same. 

A. I have; and here they are. 

Q. Did you send any despatch to Geo. W. Easley, in January, 
1881 ¢ 

A. I did. 

(). Read it. 

A. It is dated January 10th, 1881, addressed to Gerge W. Easley. 
“Can you give any information as to the State treasurer’s position 
about State lien? Root wants to begin.” 

QQ. Have vou the press copies taken from the originals of the tele- 
grams and letters sent by vou to Mr Easley, and the originals of the 
telegrams and letters received by you from Mr. Easley during the 
period to which [ have referred ; if so, produce them, >t 

(The witness produced them, and they are as follows : ) 

Telegram from Wim. Dowd to Geo. W. Easley, dated January 
10th 1881, January 29th, 1881, April 4th 1881, April 19th, 1881, 
April 28th, 1881, May 6th, May 11th, May 17th, May 27th, May 

28th, June 2d, June 4th, June, 6th, June 14th, June 15th 
419 and June 15th, June 27th, and a letter dated April 19th, 1881, 

and telegrams from Geo. W. Easley to Wm. Dowd, dated 
January Lith, 1881, April 26th, April 28th, May 6th, May 11th, 
May 17th, May 26th, May 28th, June Ist, June 2d, June 3d. June 
7th, June 15th, June 14th, June 15th, June 28th, July 9th. 

Objected to-——Ist. That it is irrelevant and incompetent; 2d. That 
they are communication between the president of the IT. & St. J, 
ht. Jk. and its attorney at Hannibal, and they can’t make evidence 
for themselves ; the said letters and telegrams are as appear in the 
Exlibit XT annexed to the deposition of IT. N. Litt. 

Q. Was there any other letters relating to this matter from you 
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NO. 
You recollect no others—not aware of any others ? 
INO, SIP. 
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in reference to this matter between January LOth and uly 9to, 1881? 
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A. From Easley to mie. 
Q. Can you state the substance and date of that as near as you 


Objected to on the ground that it is not shown that any search 


has been made tor these telegrams at the proper office where they 
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that sald messages In pursuance OL Cite cOnIpaAany lias been actually 


destre ved, 

A. The date I caw’t give; it was probabiv in May; no, the 12th or 
15th of June, and the substance of his telegram: to me was that the 
State treasurer would receive the money and give a certilicate that 
he received it under the act of 1865 on account of the statutory mort- 


i 7 


Pare. 
~ (. What answer did you make to that and how and when? 
(Same objection. ) 
A. My impression is that I received a telegram from him at my 
house, and [ probably answer it the next mornin 
Q). And the answer Was in substance ¢ 
A. That that would-be satistactory. ‘That is why it is missing, be- 


ir 
oc 
oS 


cause It came to my house. ” 
@. With the exception of these two telegrams, this corre- 
42] spondence is complete and entire 4 
A. Yes. 
(). And comprising it all ? 
A. Yes. : 
(The defendants object to the introduction of these two telegrams 
as being incompetent and irrelevant.) 


| 
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Read the telegram from Easley to you of June 14th; read it 
aloud. 

A. “T don’t think there will be any subst: intial resistanee to ex- 


ecuting the assignment. How soon ean I know when you want us in 


New York?” 
). Do you recollect whether that was sent in answer to an Inquiry 
which you had made upon that subject of executing the assignment? 
A. Certainly ; I should think so. 
Q. [Task you whether the missing telegram from you to Kasley ‘ 
Was not a question in relation to exe¢ ‘uting the assignment of the 
State’s lien by the Governor under the act of 1865 ? 
(Objected to as leading and that the witness has also answered the 
question, giving the substance of the missing telegram. ) 
A. I should rather think tils over a little more before answering 
it. (Witness asks nae? to think over the matter.) 
By Mr. McIntyre: In relation to the missing telegram and date 
of which you have fixed a little while ago between the 12th and the 
15th ? 
A. I think it is between the 12th and 15th. 
(). Liave you produced all the correspondence in your possession 
or Which exists to your knowledge between yourself and the 
422 officials of the State of Missouri, touching this matter now 
in controveisy ? 
A. Yes. f 
2. Have you had at any time any interviews or communica- 
tions in your official capacity as president of the Hannibal and St. 

Joseph Railroad with the. Governor of Missouri, the State auditor, 

the fund commissioners, or any of them touching this matter in con- 

troversy. If so, commence at the beginning and state when these in- 

terviews wer leat with him, and what was said on each side. 

A. I had an interview with Mr. Walker, the State auditor, in Feb.. 

1881. | 
(). Where ? | 
A. At the Hannibal and St. Joseph’s office, 78 Broadway. 

(). Who was present ¢ 

A. Mr. Easley and Mr. Root. 
Q. Which Mr. Root ? 

A. Mr. Elihu Root. 


©. Who else ? ‘ 
A. Myself. 4 
@. Could you say whether any one else was present ? Pe 


A. I can’t recollect ; they were there though, 

Q. [low did Mr. Walker happen to be here on that oecasion and | 
What was said and done ? 

(Objected to as irrelevant and incompetent and that the answer 
that Mr, Walker’s statement could not modify the legal right of the 
parties. Ie had no authority of law to sav anything i in regard to the 
matter and bind the State.) 


+> 
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425 A. The appointment was made and met in the morning at 
the railroud office and discussed the matter of paying the 


State’s claim. We met there and had considerable discussiow about 
it. Ife remarked he supposed we should have to receive the money, 
and that the State would probably lose some interest by receiving it, 
and thought that we ought to pay something more than the accrued 
interest and re-emburse them for their lossof interest. [think he fixed 
aroundsum, three million dollars and one handred and eighty thonsand 
In addition. tHe went on and stated that they had so many bonds 
maturing at such time, so many more at a later period, and figured 
it out that the loss would amount to about that before they could use 
it, unless we should pay it to them on a shading seale, 

Q). Instalment plan ? 

A. Yes. They were willing to take four hundred thousand dol- 
lars in May, sixteen or seventeen hundred thousand in) December, 
and would not take in more in some three years. Something like 
that, and probably it was only right that the State should receive 
one hundred and eighty thousand dollars in addition to the principal, 
I thought. I didn’t think that we, as stockholders, ought to pay 
more than we owed the State. He said we should consider the plan 
and asked me to call the board together and advise some other plan. 
We had two interviews, one again the next dav; that is about the 

substance of the conversation both days, looking to paying 
424 on the instalment plan the one hundred and eighty thousand 

dollars, and he left with that understanding; that it was to be 
considered by the board whether we could arrange a way of paying 
it by instalments, and to call a special meeting of the board tor that 
purpose. It was discussed and deeided that it was feasible; so in- 
formed the Governor and State auditor by letter, [ think, which I 
wrote to Mr. Easley, who informed him of it; the letter [ refer to is 
the letter already in evidence dated New York, April 19th, 1881, 
from myself to G. W. Easley. 

Q. I see attached to the bill of complaint what purports to be a 
letter from John Walker to the board of fund commissioners of the 
State of Missouri, dated Jefferson Citv, Feb’ry 24th, in which he 
refers to a meeting which was had in New York in 1881 to consider 
the proposition of Wim. Dowd, as president, contained in Mr. Dowd’s 
letter of Jan’y lith, 1881, to the Governor of Missouri. Did you 
have more than one meeting or interview with Mr. Walker at that 
time 7 

A. I did. 

Q. Hlow many of these interviews did you have ? 

A. Two, I think. 

Q). Have you above stated the substance of what was claimed by 
him in behalf of the State 7 

A. I have. 

Q. As I understand it his claim was, that if vou paid the three 
millions von oneht to pay the 8180,000 in addition, so as to re-em- 
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burse the State for the loss of interest on the money between 
4925 the time of payment and when it could use it an retling its 
| own bonds. 
(Obiected to as leading.) 
A, | already stated it, [ think. 
Who proposed in that interview what vou have referred to as 
the instalment plan‘ 
A. Mr. Walker. 
Q. What was that plan? 
A. To pay it as their obligations matured, or about the time. 
©. That time you have already stated as nearly as vou recollected 
as he stated it to you f 
A. Yes. 
Q. Was —— said in that interview by Mr. Walker on the 
ebruary the 20th, 1865, being repeated and no 


| 


subje et of the act of # 
longer in force ? 
A. No, sir. 


“ ? i . " 1,’ , ee f . } . 7 
(J. At the interview with Mr. Walker in February, or at the time 


, . ] : - ae } 1} = 
{ the payment of the three millions and ninety thousand dollars on 


i 20th of ’ June, ISS1, What knowled: reo or mftormation had Vou, if 
any, concerning any claim made by the State of Missouri or any ot 
its officers that the act of Feb. the 20th, 1865, was repealed and no 
longer enforced ? 

(Objected to as irrelevant and incompetent. None of these offi- 
cers had any right to state any opinion as to whether the acts or any 
act was repealed or otherwise. ) 

A. Never had any intimation of anv kind that there was 
426 “ kee about the act of 1865 being in operation. 
At the time of the said interview with Mar. Walker in 
Feb., 1881, and at the time of the payment of the three millions 
ninety thousand dollars to the State on the 20th of June, T8821, what 
information or knowledge had vou from any of the officers of the 
State that any claim was being m: ose by the State of Missouri or any 
of its officers that the State was entitled to and wonld insist upon 
pay ment of all the Humutured COUPONS of the three million of bonds 
before it would make any assigniient of its lien to vou 2 

erin to as Irrelevant and ine olpetent and feadine and ask- 
ne for the op ion of the witness. not tor facts, ane on the ground 
that there 1 Is better evidence of the intentions of the parties and their 
eXpressions. ) 

A. I had no sueh information, 

When did vou first hear or learn of anv elainy on. the part of 
the State or its officers that you were not entitled to an assignment 
ot the State hen and could hot receive it unti VOU Did all the nie 
matured coupons ? 

A. Until the trial of the ease In St. Louis before Judge MeCrary, 
the first that I heard a claim was made for unmatured Coupons. ce 

(). Iam calling your 9g now to vour despateh already in 
evidence, dated New Y ork. lane Oth. ISS]. as follows: * Geo W. 


Cen 
‘its 


Ls 
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Kasley, gent att’y, Hanmbal, Mo. Very important to have assign- 
ment from the Governor at onee in order that the bonds Miay 

4927 be listed on the Stoels lixchange, Go at this at once. Wm. 


“4 


Dowd, pres't. 
Did you set ic that despatch 
Yhjected to. ‘Phe despatch explains itself, aud as irrelevant and 


Q. ? 

(¢ 
incompetent. ) 

A. I sent it tor the reason that the Stock Exchange required more 
definite release from the Governor, of the State claim, before they 
would list these bonds. 

By Mr. McInryre: What was the date of that ? 
A. 27 of June. 


i 


Q). Had vou any knowledge of any claim on the part of the State 
that no nena of this hen would be made until the full amount 


of the unimnatured COUPONS had been paid 4 
(Objected to as irrelevant and incompetent and leading.) 
A. L had not. 
Q. The above question being objected to as leading, [ will now 


> 
ask vou What knowledge vou had on the 22d of June, SST, of any 
Information on the part of the State as to demanding payment of the 
Whole amonnt of uamatured coupons before making an assigninent 
of its len 

(Same objection.) 

A. No knowledge whatever; I was acting upon the idea that the 
State Hien would be extinguished when [ paid the money to the 
treasurer, 

Q. What information had you at that time of the payment of this 


money by the trustees to Mr. Chappell on the 20th of June, 18381, 
of any other claim on the part t of the State than those which 
428 were made by Mr. Walker, heretotore testified by you, in 


Beb'y, ISS1 ? 

(Same objection.) 

A. No information whatever of any other claim. 

(). Your letter of January 19th, [SS1. to the Governor of Missouri 
is alrendy in evidence; did you receive any answer to that from the 
Governor of the State, except through the interview with Mr. 
Walker ¢ 

(Objected to as assuming that the interview with the auditor was 
in answer to that letter, when the witness has di stifled to no such 


state of facets.) 

A. No, Sil 

GQ. You have already stated generally that vou knew of no claim 
on the part of the St: ite or any of its oilicers that no ussigninent 
would be made to the trustees until the tull amount of all unmatured 
coupons Was paid; [wish to ask you specifically, whether or not any 
Information to you that any such claim was made or being made by 
the officers of the State of Missouri, or any of them, Was e1Ven to 


you by Mr. Geo. W. Easley, vour local attorney, or by any other 


person, prior tothe time of the payment of three millions, or at the 
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time of its payment, any information from your local attorney, Geo, 

W. Kaslev, or any other person, that the State was clang or would 

claim that the trustees would not be entitled to an assignment of the 

State’s lien until the full amount of the uumatured coupons would 
be paid ? eae 

(Objected to on the ground, Ist, that the witnsss has testified in 

regard to the matter. 
429 vd. It is irrelevant and incompetent. 
3d. That if Mr. Easley knew these facts it was his duty to 
communicate them. 

4th. It is leading.) 

A. No, sir; most emphatically. 

Q. Do vou know of any information of any such claim on the 
part of the State being brought to your knowledge or to any of the 
directors of your company or any of the oilicers ? 

(Objected to. The witness can’t tell what the other directors 
knew.) 

A. No, sir, 

Q. Did you, as president of the IL & St. J. R. R. Co., or as an in- 
dividual, in any wav communicate information of any such claim to 
the trustees of the three millions mortgage, to wit, the complainants 
in this action, or any of them ? : 

(Objected to as irrelevant, incompetent, and leading.) 

A. I didn’t, for [ had no such information. 

(). Relating now to the interview with Mr. Walker, the State 
auditor, in February, can you recollect how he arrived at the one 
hundred and eighty thousand dollars which you say he thought 

ought to be paid in addition to the three million, whether he had any 
data betore him or how he arrived at it ? 

A. No, sir, 

Q. [call your attention to an act of the State of Missouri, ap- 
proved March 23d, 1881, published in the laws of the State of Mis- 

sourl for the year 1881, at pages 200, 4, °5, ealled “An act to 
430 consolidate the permanent school fund and the seminary 
fund in certificates of indebtedness of the State, bearing 6 
per cent. interest, and to provide for the cancelling of said bonds 
and certificates of indebtedness now held in trust tor the said funds ;” 
when did you, as president of the Hannibal and St. Joseph R. R. Co., 
or any officers of said company, to your knowledge, first have knowl- 
edge or notice of the existence of such aet? 

(Objected to as irrelevant and incompetent, and Mr. Dowd is not 
supposed to know those matters he refers to his attorneys.) 

A. The first knowledge I have had of it is now. 

(J. State what effect, if any, it would have upon you acting for 
the railroad company, as consented, to this mode of raising the 
money to pay off the State lien; what effect it would have had if 
you had known that the State would not make any assignment of 
its hen until the full amount of the unmatnred coupons Was paid 


(Objected to as Incompetent and relevant.) 


() 


> 
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A. IT should have taken no steps whatever. 

Q. If such a claim had been made then, at the time of the pay- 
ment, would you have consented to it for the hh. kh. Co, ? 

(Same objection and as leading.) 

A. I should not. 

(). What consideration has been received by the trustees as far as 
you know, or any one else, by reason of this payment to the State ? 

(Objected to.) 
431 A. Not any. 

(). Ifave vou any knowledge that notwithstanding this pay- 
ment by the trustees of three millions of dollars to the State of Mis- 
souri and that that amount is In its treasury of any advertisements of 
your road for sale under the act creating the statutory hen; if so, 
When was that advertisement made, as near as you can recollect, and 
when was the sale advertised for ? 

A. I never received personal notice of said advertisements, that 
is, it had never been served on me. 

(). Have you seen it in the papers ? 

A. [have seen it in the papers, 

Q. For what alleged default ? 

(Objected to, as the advertisement speaks for itself.) 

A. When I say [ have seen it in the papers, I have not; [only 
saw news notices, and that it was advertised for sale to satisfy the 
State lien, 

(Witness produced a Daily Tribune, published at Jefferson City, of 
What purports to be an advertisement of the sale of the Hannibal 
and St. Joe Tt. R. and appurtenances by the Governor of the State 
of Missouri, and annexed it as a part of lis deposition.) 

(Objeeted to as irrelevant and incompetent.) 

(). Refer now again to the time on the 20th day of June to the 
check of the Farmers’ Loan and Trast Co. for $3,050,000, payable 
to the trustees of this special mortgage, or the majority of ther ; 
please state where the money came from with which the trustees 
made the payment, on the 20th of June, 1881, of the $5,090,000 to 

Phil. EK. Chappel, treasurer of the State of Missouri. 
432 A. It came from the Farmers’ Loan and Trust Co. 

(). Ifow did the trustees in the mortgage, namely, the com- 
plainants in this suit, get that money with which to make that payment 
on the 20th of Jone ? 

A. They borrowed it from the Farmers’ Loan and Trust Co., 
$2,800,000; they borrowed trom the Hannibal and St. Joe R. RK. 


$290,000, making the $5,090,000. 
(). Having so borrowed it, they, as trustees, made the payment ? 
(Objected to as leading. ) 
A. Yes. 
(). If vou know. state what security the trustees gave or in what 
manner they raised the money with which they made this payment. 
A. They gave as collateral for the $2,800,000 the $3,000,000 of 
Intermediate bonds, 


? 
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the loan of 82,800,000 borrowed 


rqix - , ' 
Q. Thev gave as collateral for 
c } Py a | rn - h en 7 cits ee 
fromthe Farmers’ Loan and Trast Company the three million spe hit | 


. 


bonds. issued under the mortenee introduced in evidenee, dated April 


a Ao 1 iO? F 
OU, LOS! 


(Objected to as putting the words in the month of the witness. ) 
(). What do vou mean by intermediate bonds ? 


\. Bonds issued under this mortgage of April 30th. 


). The resolutions of the stockholders’ meeting already intro- 


duced show that it was also contemplated to issue the consolidated 


mortgage ; Was a consolidated mortgage executed by the company ; 
and if so, state when the consolidated mortgage bonds was sold. 

135 (Objected to as irrelevant & incompetent.) 

(The witness refers to letter in evidence on page 39 of letter 

boek, June 23d, 1881.) : 

A. The consolidated mortgage was issued and bonds sold on the 
23d of June. 

(). Will von produce and have annexed to your deposition as part 
of it a copy of the consolidated mortgage which you have referred 
to in vour answers ¢ 

(Witness produced one, and it is annexed to his deposition marked 

(¢ ojected fo on 


the ground that it is irrelevant and incompetent. 
When it is properly authenticated we will not make the objection 


a 


that itis a COPY, but we do HOW. } 
Cross-examined : 


Q. Mr. Dowd, you stated in your examination-in-clief that when 
this money was paid you understood that it was to satisiv vour obli- 
tions and labilities to the State. That was your understanding 


Ors 
fully ? 
A. Certainly; fully. 
Q). TL understand you to say that you got that information in part 
from correspondence with State oificers. Now Task vou what 
434 correspondence you had with sach officers from which you 
drew that conclusion ? ; 
A. Ishould probably have said communications with State ofli- 


cers and correspondence with our attorneys. 
(). Then you had no correspondence with the State oilicers ? 
A. No, sir. 
(). In reference to the matter ? 
A. No, sir, 
(). None of them ? 
A. I received no letters from them, but made communications te 
them. 
(). No letters from whom ? 
A. The State officers. 
(). Did vou have any communieation from the State officers ? 
A. An interview with Mr. Waller. 


Oo eee 
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A, Not any direct, excep — cune th rough my counsel. 

BS Now [ will ask vou, . Dowd, if from the beginning Vou 
were not acting under the no of mars own counsel tn this matter 

A. So far as the manner of conducting the business, T was. 

(). So far as to the effect of that payment to the State were vou 
not acting under the advice of your counsel ? 

A. Yes. 
455 (). Did not vonr counsel advise you from time to time that 
the payment of the principal sum of three millions of dollars 

and the accrued interest at any given time would be a complete satis- 
faction of the State’s claim ¢ 


ey 
o 


A Yes, 

). They so advised you } 

A. Yes. 

». L will ask you if von did not rely upon that advice 
\. Not wholly. [ could read the law. J did do it 
hen you did read the law ? 

.. The law of 1864. 

And vou judged yourself somewhat tn respect to that, alto- 
ier Without the assistance you got fro. your counsel 7 


That, with the advice vou received from your counsel and the 
reading of the law, the result of your pavment would be a satisfac- 
tion of the State’s claim ? 
A. Yes. 
QM. You made vour payment under that construction of the law ? 
A. [made the payment beleving that it would extinguish the 
seeog claim, 
lat was your judgment ? 


Tt 
z Yes 


A. eS, 
N 


Q. That was the judgment and advice of your counsel, was it not ? 
A. ‘ 1 CS. 
(). So you acted upon that ? 
436 A. Certainly; on their advice and my reading of the law, 
(). Under their advice and reading the law ? 


x Don. 

M. You have stated that vou are familiar with all the financial 
affairs of the company. Now, in relation to this special mortgage, 
has it ever been recorded anywhere ? 

A. I do not know. 

(). Ifow many bonds, Mr. Dowd, were vou authorized to issue by 
the resolution adopted at the meeting at Hannibal ? 

A. Three million for the special mortgage and eight million for 
the consolidated mortgage. 

(). That would be eleven millions ? 

A. Yes. 


wv © 
ad 
t 
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Q. You understand the resolution, then, that you were authorized 
by that resolution to issue eleven millions ? 

A. Three millions of the special mortgage and eight millions of 
the consohdated mortgage, 

Q. Is not this three millions part of the eight millions ? 

A. What three millions ? 

(). The three millions paid to the State; 1s not that a part of the 
eight millions of the consolidated mortgaze ? 

A. The money was realized from the sale of three millions of the 
eight millions. 

Q. Then, if I understand you, the amount of bonds vou were an- 

thorized to issue was eight millions, not eleven millions, was it 7 
457 A. Yes; eleven millions. Three millions of special and 
eight millions of consolidated. 
Q. I do not think your resolution reads that way. 

A. Yes; there were two resolutions. 

@. Mr. Dowd, at the time this money was paid you stated you 
had no knowledge that the State claimed anything more at all than 
the amount you were paying on the 20th of June? 

A. Yes. 

Q. Now, vou had received a telegram from Easley, dated June 
4th, and that telegram stated that he thought there would be no sub- 
stantial objection to the execution of the assignment. Now, vou did 
understand then there was some objection. Would you not under- 
stand from that, there was some objection ? 

A. Some objection to executing the assignment. 

Q. Didm’t you so understand that telegram dated the J4th of 
June? | 

A. Yes; an objection, 

Q. That there was not money enough paid ? 

A. It didn’t convey that to mV mind, 

Q). What other objection could there be? 

A. I do not know. 

(). Well, you were present when the payment was made, Mr. 
Dowd? 

A. Yes, 

(). Didn’t you see that receipt 7 

A. Yes. 

Q. That was executed by Mr. Chappell ? 

A. Yes. 
4338 (). [understood you to state that you got a telegram from 
Mr. Easley stating that the receipt would read: * Received 
of certain parties under the act of February 20, 1865, on account, 
&e.,” that you got that information trom Mr. Easley ? 

A. I got the information from Mr. Easley that they would receive 
the money, and certify to the Governor that the money had been 
paid to bim under the act of 1865. ! 

(). You did not state that,as [ understood you. I understood vou 
to say that the receipt was so read, the treasurer’s receipt, and that 
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he wonld give another: “ Recetved so munch on account of the stat- 
utory mortgage.” You do not mean to say that he gave two re- 
ceipts ? | 

A. I think that is what he did do. We did get two receipts. 

Q. Now, as a matter of fact, Mr. Dowd, you saw that receipt ? 

A. Yes, 

Q). Before the money was paid ? 

1. Yes. [saw a copy of that in Mr. Chappell’s hands. 

(). Before the transaction ? 

A. It was at the time of the transaction at the Bank of Com- 
merece. 

(). [suppose vou looked at the receipt before the money was 
passed; did not vou satisfy vourself that the receipt was all right ? 

A. Yes. 

(). Now, you say that that receipt stated that it was received 
439 on account of the mortgage, didu’t you? 
A. On account of the statutory mortgage. 
Q. Now, Mr. Dowd, you are an old and very experienced business 
man, [ dare say. Did you understand, when you read that receipt, 
that the State was not giving that as a receipt in full ? 

A. No, sir, 

(). You did not ? 

A. No, sir. I have written as many as thousands of receipts in 
the same way, Which was the parment of an account in fall, Just as 
common to write them as received in fall. 

(). That is the wav vou understood it 7 

A. Yes. It is a very common thing for a merchant to write a re- 
ceipt, and saving: * Received from John Smith and—— 

by Mr. MeInryre: I didn’t ask vou that. 

(). Now, Mr. Dowd, IL want to ask you, in relation to this con- 
sultation, or conterence, rather, with Mr. Walker—I want to ask you, 
When Mr. Walker eame here if he didn’t state to you that he was 
not authorized to make propositions or to settle anything ; didiwt he 
make that statement to you ¢ 

A. No, sir; I was convinced, or led to believe, that he came here 
for that express purpose. 

Q. Didn’t he state to you that he was not —or words to that effeet— 

that he was not authorized to make any final settlement of 
440 the matter or to accept any proposition as a finality, but that 

he-eame to hear what vou said on the matter,and whether or 
not an adjustment could be reached 7? 

A. Ife said that if we would pay the three nuillion dollars and 
one hundred and eighty thousand in addition—— 

(). Answer my question as nearly as you can, please. ‘The ques- 
tion T asked vou was this: Didn’t Mr. Walker tell you that he was 
not authorized to make or accept any proposition as a finality, or con- 
clude any settlement, but that lis object was to have a consultation 
with vou to ascertain Whether an udiustinent eould be reached 7 

A. J dowt think he made any such statement. 


b 
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»). You don’t think he did % 
A. No, sir. 


. Are vou prepared to say that he did not ? 

A. No: I am not prepare vd to say that he did not. 

Q). In reference to this instalment plan, you say Mr. Walixer pro- 
poses d that 7 

A. Yes. 


(Q). You said you would take it under advisement ? 
A. Lsaid I} would refer it to the board. 
Q. Didn't you > ein that instalment plan as relating to the 
payinent of home the bonds and all the coupons? 
A. No, si 
Q). You did not ? 
A. No, sit. 
44] Q. And wasn’t the proposition this, that vou were to pay 
the State’s Hen in instalments as the State could use the money 
by lmimediately upplying it for taking up bonds subject to call ? 
A. Use it in pay Ing the Indebtedness of the State. 
@. As fast as could be reached ? 
A. «As fast as they — get hold of it. 
Q. ‘Hhat the proposition was, that you should pay the money in such 
sums us the State vould use it without loss 7 
That was his proposition in lea of this one of paving 
S1SO.000. 
(). Now, you told him you would refer that matter to the board. 
You did reter it to the board : 
A. Yes. 
Q. And your answer In respect to that matter was the lette 
written April 19th, 188i, to Mr. Easley 7 
A. Yes. 
@. Did not vou state In that letter as a reason for not accepting 
that, that you found it impossible to get the money 7 
A. I found : Impossible to get the money in that way—portions 
of it at times, or instalments rather, 
Q). That was vour reason for rejecting the instalment proposition ¢ 
A. Yes. 
(). Ii, in other words, vou could have obtained the money 7 
A. It was not the Whole objection. We would not receive 


442 wi satisfaction in that ease. 
. ; ae es 
(). We are not ae about satisfaction now. Lb under- 
stand vou to Say that in that lett "Vou meant tos Ay that vour oblee- 


tion was p redicate don the pier that you could not get the mouey 
In that wav | | 
A. ¢ ouidn’ t get the money in that w: Ly. 
Q. ‘That was vour objection to the instalment plan ? 
A. Yes; not the whole objection, 
). ‘Phat was the only objection you gave then, was it? 
A. I den’t ~~. I can tell better by re: ding the letter over. 
Q). Now, Mr. Dowd, didw’t Mr. Walker in that conference with 
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Vou state to you that the State would lose largely it they should 
have to take t! Hat mone Vat tht time, as you proposed to pay it all 
in bulk ? 

A. Yes. 

GQ). Phat the State would lose largely by it ? 

A. He thought to the extent of a hundred and eighty thousand 
dollar 

That is your recollection, it was S180,000 ? 

A. Yea. 

Q. Now, Mr. Dowd, [ will ask you to repeat, if you please, when 
you first heard of en’ retusal ot the State to execute this assign ment 
we talked about ? 

A. Julv Sth, 1881. 

Q. During this correspondence between you and Mr. Easley and 

prior to the payment of the money, you directed him to mate 
415 a tender siten vou ? 


A. I directed him to make an arrangement for a tender. 
Q). I want to ask vor in conseetion with this letter of April loth, 
and the telegram: on page 20—I want to ask vou if it was not your 


understanding at that time, that the State would refuse to make any 
assigninent | . 

A. My understanding was, that they might refuse to take the 
money, unfess we paid it with the one han red and elghty thousand 
dollars added to it. 

‘Toen at the time of the writing of these letters—this letter. of 
il 1th and this telegram of May 27th —vou had reason to believe 
that the State contemplated r efusing to make the assigninent ? 

A. Without the payment of the S1S0,000 ; ves, sit. 

(). Nor was there ever any proposition to make any assignment 
upon the payment of a hundred and eighty thousand dollars ? 

A. Never was any made without Mr. Walker made it. 

Q). Did Mr. Walker tell vou that the State would relinquish this 


‘ 
A 


(¥ 
= 
hed 
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claim if the payment was made 
A. [did not think that he did in just that language. He certainly 


conveyed to my mind, that was lis understanding in the matter. 


Q. What did he suv, Mr. Dowd, that made that Impression on 
emer : 
444 A. That the State would lose the interest on that much 


money, that had sacerued at that tine, and that the State should 
be put te any Loss, 
. There vou inferred from that, if the one hundred and eighty 
thousand dollars was paid that the assignment would be made ? 
A. Yes. 
(). Ile didm’t sav it would ? 
A. I do not know if there was anything said about the assign- 
ment by Mr. Walker. 
Q. Mr. Dowd, vou stated that the first time you ever heard that 
the State claimed full pavinent of all the conpons, was at the 
time of the trial in St. Louis in February ? 
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A. The ssf. iaOUis trinl ] do not remenpover the qaie. 


Q. You know of the institutiou of a suit for mandamus against 
the treasurer ? 

A. Yes. 

Q. Didn’t you know that in that case that it was alleged in your 
application for that mandamus that the reason that the treasurer 
would not execute that receipt was becanse it was not such a sum 
as was contemplated under the section of the act of February 20, 
1805 ¢ 

A. I do not know they contained any such thing. 

Q. Do you know that the petition for the mandamus on the part 
of the trustees—that in that petition it was alleged that the treasurer 
gave that was the reason why he would not do it ? 

A. J understood that he did not deem it payment of sufficient 

money, 
445 Q). Didn’t vou understand by that, that the State claimed 
that the full measure of the obligation of the company Was the 
bonds and the unmatured coupons ? 

A. I didw’t understand it so. 

(Q). [mean to confine it to the time when this mandamus proceed- 
Ing Was-‘instituted against the treasurer. [understood you to say it 
did not? 

A. No, sir. 

Q. Now, Mr. Dowd, IT want to ask you in relation to this act of 
March 25rd, 1881; vou say that at the time of the payment of the 
mouey in the Bank of Commerce here you did not know of the ex- 
istence of that act ? 

A. [didn’t know it until to-day. 

Q. Well, vou did know of the act of March 26th, didn’t vou ? 

A. IL knew of an act. I didi’t know the date of it. That was 
passed to enable the funding commissioners to use that money. 

(). You knew of the existence of that act ? 

A. I knew of an act for that purpose. 
Q. You knew that an act was passed by the Legislature ? 
A. Yes. . 
(). low did you find that ont, Mr. Dowd ? 
A. By letters from Mr. Easley. 
(). Ile informed you of that fact ? 
A. Yes. 
Q. Didn't he inform you of the passage of the act of Mareh 23 ? 
A. He did not. 
446 Q Which letter was it from Mr. Easley that informed you 
of the passage of the act of March 26th, 1881 ? 

A. Ido not know. I think his letter is not here. I think it is a 
letter to Mr. Root and not to me. 

Q. Did vou see and read all Mr. Easlew’s letters to Mr. Root ? 

A. No, sir. I do not think I did. i 

Q. Did Mr. Root inform you of all the letters he received from 
Mr. Easley ? | 
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ae 
2, SF the contents of the letters 7 

A. lle did ot Miah v of them can’t Say threat he did null, 

Q). dfave von any reason to beheve that this gentleman did not 
inform vou of all these matters that were of any interest in relation 
to this matter? 

A. I have no reason to believe that he withheld anything from 
me. 

Q. Now, Mr. Dowd, itis alleged in the complainants’ bill that they 
paid this money in view of the knowledge that they had of this act 
of Marcly26th, 1881, and relying upon that now, will you explain to 
me how it is that vou knew of the existence of the aet of March 
26th, TS8i, and didu’t know anything about the act of March 23d, 
1831 ¢ 

A. I cannot answer it, only [ didm’t know we had any interest in 
the act of Mareh 23d, 1881. LT didw’t read and didi’t know any- 

thing about it. t 
447 (). You were not advised in regard to that act ? 

A. No,sir; [was advised of the act of Mareh 26, as vou 
stated, which would enable the loan commissioners to invest this 
money received trom the road without loss to the State. 

Q). Now, Mr. Dowd, [want toask vou about this special mortgage, 
upon which vou got the three millions: when that mortgage was exe- 
cuted what did you do with it 7 | 

A. It was delivered to the Farmers’ Loan and ‘Trust Company, or 
to the trustees rather. 

Q. This mortgage has never been recorded anywhere 7? 

A. I don’t know. 

QM. Look at it and see whether it has ? 

A. | do not see any endorsement of record on it. 

(). Is there anything on the document that shows that it was in the 
recorder’s office ? 

A. I do not think there 1s, 

(). Would vou understand that it has been filed for reeord in the 
recorder’s office in Missouri ? 

A. There might have been copies of it recorded. This does not 
show anything of the kind. 

Q. That is the original ? 

A. Yes. 

Q). Ifany were filed at all, it ought to be the original, should it 
not ¢ | | 

A. I suppose certified copies would do, 

(). L will ask you this question, if vou know if that original or any 
copy was ever recorded in the State of Missouri, if of your own in- 

formatiou it ever has been 7 
448 A. [T would not like to say that. 

Q). Twill ask yeu if you do not know that it never has 

been ? 


A. I do not. 
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(). If it had been wonld not vou know it ? 
A. Ido not think I would necessanly, These matters were left 
with my counsel, 
QM. You left it to them to attend to these matters ? 
A. In regard to the legal matters; yes. 
(). Sometimes you read an act for vourself % 
A. Yes. 
Q. You did know that the consolidated mortgage was recorded 7 
A. Only beeanse [ was told so. 
(). Who told you so ? 
A. [ prepared the necessary papers in Uannibal for record. 
Q. Didm’t you direct Mr. Easley to have it recorded ? 
A. I don’t think I gave any directions abont it whatever. 
(. You don’t think you did 7 
A. No, sir; [left it with hin to do what was proper. 
Q. You never gave lim any direction to record the special mort- 


A. No, sir. 
449 by Mr. Suretps: On that subject look at vour despateh of 
April 19th, bottom of page 15. 
A. It appears that I did give direction to have the consoli- 
dated mortgage recorded, 
(). What is the date of that direction ? 
A. April 19th. 
Q. Before the payment of the money ? 

A. Yes. 

Q. April 19th you directed the consolidated mortgage to be re- 

corded ? 

A. Yes. 

Q. You have never given any direction to record the special 
mortgage ¢ 

A. I don’t remember having done so. 

@. Why didn’t you have that recorded, Mr. Dowd ? 

A. Ido not know. 

Q. That mortgage has been in your office a long time, has it 
not? - 

A. So our secretary testified. 

Q. What is your knowledge in regard to it ? 

A. No knowledge whatever. Ife only told me that he wanted to 
borrow that from the Farmers’ Loan and Trust Company to copy 
into his minutes. I told him Mr. Rolston would undoubtedly let 
him have it. 

Q. You borrowed from the Farmers’ Loan and ‘Trast Company 
two million eight hundred thousand dollars ? 


A . Yes. 


~~ 
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re three nithhons 7 


Q. Your company advanced two hundred and ainety 
4) thousand dollars ? 3 
A. Yes, 

Q. There were two hundred thousand, Mr. Dowd, that went into 
this mortgage that were furnished by the Tlannibal and St. Joe 
Railroad Company ¢ 

A. There were two hundred and ninety thousand dollars ad- 
vanced to the trustees of the special mortgage. 

Q. And two hundred thousand dollars of that amount went into 
the mortgage ¢ 

A. I suppose that was the effect. 

Q). The mortgage was for three millions ? 

A. Yes. cee | 

(). And two hundred thousand dollars of that was money belong- 
Ing to the commany ? 

A. Yes. 

) Tlow does it happen that the company executed a mortgage for 
three millions, two hundred thousand of which was advanced by 
themselves; how is that transaction’ Do you understand what I 
miean ? 

A. It was necessary to raise three millions and ninety thousand 
dollars to satisfy the Staté’s len on the property; the two millon 


el¢ht linndred thousand dollars of the money was raised by pled 
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with the Farmer’s Loan and Trust Company these three million 


13 
of special mortgage bonds; two hundred and ninety thousand dol- 
lars was advaneed bv the COMPANY to the trustees to enable thet to 

make up the amount of three million and minety thousand 
451] dollars, | 
(). Anv advanced by the trustees 7 
. Advanced by the road, 


Fa \ 
Q). Phen the road had a mortgage to itself for two hundred 


h 


thousand dollars of that three million 7? 

A. No, they did not take any mortgage. 

(). It executed a mortgage to other parties for three millions, 
When if furnished two hundred thousand dollars itsell ¢ 

A. That was a matter of making interest on the company’s 
money, 

(). [T understand that. 

A. We made the loan the same as we loaned it to anybody else 
for the interest; temporary loan by the Llannibal Company, instead 
of borrowing three millions and ninety thousand dollars. 

Q. You Joaned them at the same time you executed a mortgage 
to them for the same money ? 

A. ‘Yo these trustees. 

Q. You advanced the money and exeeuted a mortgage to them 
for the same money ? 

A. That was to enable them to make this payment to the State. 


*)-) 
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). You had to have three millions of doilars in order to pay it? 
A. Yes. 
©. TTow did it happen that you furnished the money, then put 
yourselves under the obligation of the mortgage to pay them wo 
hundred thousand dollars you had furnished 7 
A. We loaned the money to make interest on it. 


452 (). Have they paid it back to you? 
A. Yes. ; 
(Q. When did they pay it ? : 


A. [ think it was the 28th of June; the last of June. 

(). Last June ? 

A. Yes. 

Q. ‘They paid you back the two hundred thousand dollars 7 

A. Yes; $290,000. 

Q. When you loaned this money what security did you have for 
the loan ? 

A. Didn’t have any. 

Q. Didn’t take any ? 

A. No. 

©. Mr. Dowd, you executed three millions; what kind of bonds 
was it you called them awhile ago ? 

A. Intermediate bonds. 

©. You said that you executed to them, that 1s, to the trustees, 
three million of intermediate bonds; whit did you mean by inter- 


mediate bonds ? 7 " 
A. Between the eight per cent. and the consolidated. It was a 
bond that we intended to take the place of the State’s Hen on the 
road, to be held in trust by the Farmers’ Loan and Trust Company 
for the eight million bondholders. 
Q). Has that loan of two million eight hundred thonsand dollars 
which you got from the Farmers’ Loan and ‘Trust Company been 
paid ¢ 
A. Yes. 
Q. Where did the money come from to pay it ? 
453 A. From the sale of the consolidated bonds. 
(). Then you didn’t sell the special bonds ? 
A. These intermediate bonds, no, sir, 
(). "Ihey were not sold ? | 
A. No, sit. 
(). Is not the reason why you made that special mortgage, Mr. 
Dowd, that you didn’t sell these intermediate bonds as vou call them. a 
is not that the reason that you got possessisn of this mortgage now ? 
A. This special; no, sir. That is not the reason, ae 
@. You had paid back to the Farmers’ Loan and ‘i'rust Company 
the money you got out of it; these two million eight hundred thou- 
sand dollars you borrowed from the Farmers’ Loan and Trust Com- 
pany ¢ 
by Judge Ditton: Vhe trustees did. 
(). Lunderstand you to say that you borrowed. 
- 


| 
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A. T made the transaction for the trustees, 
(> Your made the transaetion tor the trustees * 
A. Yes. 
(). You borrowed two millions eight hundred thousand dollars 
from the Farmers’ Loan and Trust Company 7 
A. Yes. 
Q. You paid that money back ? 
oo A. Yes, 


f (). You paid it out of the proceeds of the sale of bonds sold un- 
der the consolidated mortgage ? | 

A. Yes. 

(). You have not sold any of the intermediate bonds se- 
454 cured by the special mortgage 7 

A. Yes; they are in the hands of the Farmers’ Loan and 
Trust Company, held in trust or escrow, whatever you may call it. 

(). For what ? 

A. For the holders of the eight millions of the consolidated mort- 
gage bonds. In consideration of their holding the three millions 
special, they gave us three millions to sell. We have no control over 
the special mortgage bonds; nor have we any control over the bal- 
ance of the eight millions, 

(). The three millions are part of the eight millions ? 

A. No. 

g: (). Didn’t vou state that these two millions and eight hundred 


thousand dollars that you borrowed from the Farmers’ Loan and 
‘Trust Company was paid for by money derived by the sale of the 
consolidated mortgage bonds ¢ 
A. Yes. 
Adjourned to May 20th, at 10 o’clock A. M., by consent of counsel 
for the respective parties, complainants and respondents. 
CHARLES EDGAR MILES, 
[L. 8. ] Notary Public, N. Y. Co. 
May 20rH—10 o'clock A. M. 
iKxamination of Mr. Dowpb resumed. 


Before the continuation of the eross-examination of Mr. 


455 Dowd the witness is asked the following question by Judge 
. 
Ba DILLON: 

ae Q. What is your present recollection, if you have any, as to the 


contents of the dispatch from yourself to Mr. Kasley, which you 
stated vesterday was missing from your files 7 

A. Trecolleet receiving this dispatch from Mr, Easley and reply- 
ing to it; I do not like to state what the contents of the reply were, 
but | infer from the way the other reads, it must be that it was satis- 
fnetory ; or asking the question what about the State’s assignment ? 
[ should prefer that would be brought out by Mr. Easley, who re- 
ceived the telegram. 
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to have it brought out DY Mr, 


Q. Why do you say you prefer 
Easley ? 
A. Mr. Faslev received the dispatch, and it probably ma le more 
HN pression upon him than me. | 
Q. Ts that the reason that your memory may not be quite so dis- 
tinet as his? 
A. He probably didn’t send and receive as many dispatches as I 
was sending and receiving at that time. 
Q, You say that you dislike to state the contents of if, becanse of 
impertection of vour memory ¢ 
A. [ don’t want to state unless Lam positive. 
Q. Not beeause it contains anything ? 
A. No: if ILeould I would state it, no matter what the contents 
were, 
QM. Is the reason that von do not state that vou do not 
456 — clearly recollect what it was 7? 
(Objected to, as it has already becn answered.) 
A. 2. 
Q. Is there any other reason ? 


A. No. sir. 
Cross-examination resumed by Mr, Surenps : 


). Who is the trustee under the consolidated mortgage * 
A. The Farmers’ Loan and Trast Company, 
). What connection have you with that institution ? 
\. Not any. 
(). Who is the president of that institution ? 
A. Rk. G. Rolston. 
Q. Is that the same h. G, Rolston who is the trustee in the special! 
mortgage ? 

A. Yes, 

Q). Has Kolston any connection with the Hannibal and St. -loseph 
Railroad as a stockholder or an officer ? 
\. Not as an officer, except as trustee, 1 that is an officer. 
). Is he a stockholder to your knowledge ? 
A. No, sir; not to my knowledge, | 
J. You are president of a banking institution here * 
A. Bank of North Amieriea. 
). Is Mr. Rolston connected with that in anv wav ’ 

A. No, sir. es 
$57 Q. Who is the cashier of the Farmers’ Loan aud ‘rust 
Company ? 

A. ‘They have no cashier. 
(. Who transacts the business of the bank. the president % 
A. The president. They have a secretary, | 
). Who is the secretary ? 
A. I do not know. 
(). hrosewell G. Rolston, Oren Root, jr.,and Heman Dowd are the 
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Ir, trustees in the speeial morteage, dated April 80th. Who is Oren 


Root, jr; is he a brother of the Elihu Root ? 
re \ Yes, sir, 


Q. What family connection, if any, exists between Mr. Root and 


- vourselt'? 
A. Not any. 
I (i. Is Mar. Ehhu Root connected with your family in any way? 
. - A. No, sir. 
ol (). Is there any connection between Mr. Rolston and Mr. Root— 


anv iamily connection ¢ 
A. Not that I know of. 


fA 

(). Who is Lleman Dowd ? 
ts A, My SON. 

(). Is he an officer or stockholder, to your knowledge, of the [lan- 
at mibal and St. Joseph Railroad 4 | 


A. tle is a stockholder, but not of record. 
Q. Are you connected in any way with the Farmers’ Loan and 
Trust Company ? 
A. fam not. 
(). You had charge of all the negotiations that took place 
45s in regard to the placing of these three millions of bonds, and 
nlso the consolidated mortgage bonds ? 
A. Yes. ee 
tos () You arrest ved or negotiated the sale of the consolidated bonds, 
did not vou ¢ 
A. 3s. 
| (). And you delivered to Rolston, Root, and Dowd, as trustees, 
the special mortgage and the three nullion mortgage bonds secured 
| thereby 7 , 
A. Yes. | 
(), And borrowed from them two million eight hundred thousand 
dollars of money on the three millions of bonds as collateral ? 
A. Not of them—ot the Farmers’ Loan and Trust Company. 
(). Which is the corporation of which Rolston is the president ? 
A. Yes. 
Q. And in order to furnish the additional amount necessary to 
pay the State the Hannibal and St. Joseph Nailroad, through you as 
its president, louned to those trustees 200,000 dollars 7 
A. Yes. 
x Q). For which you took no mortgage? 
-~ A. No, ay. | 
Q. What evidence of the indebtedness did vou take 7 
A. Not any. 
(). You stated that was for the purpose of making interest on the 
Hannibal and St. Josepl’s money. Did the TLannibal and St. Joseph 
ever pay any interest on the three milhlons special mortgage 
bonds ¢ 
459 A. No, sir. 


() Tlas there ever been anv demand on the part of the trus- 
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tees who held these bonds for the payment of the int 
bonds? 

A. The trustees do not hold them. 

Q. By the Farmers’ Loan and ‘Trust Company ‘ 

A. No, sir. 

Now, Mr. Dowd, is there coupons past due on these bonds; is 
‘eany? 

A. Yes. 

). Never been paid ? 

A, No, sir, 

(). You stated that the two millions eight hundred thousand dol- 
lars and the $290,000 had been repaid by these trustees out of the 
proceeds of the three millions of consolidated mortgage bonds whieh 
were sold here in the market—those bonds sold according to the 
testimony of Mr. Ililton at apreminum from 111 to 112; what be- 
eame of the difference between the three millions and the = pre- 
mium ? 

A. Went into the treasury of the railroad. 

(). Ilave you negotiated any other of those consolidated mortgas 


ro 


bonds ? 
A, Bayar. 
(). Where are they now ? 
A. In the Farmers’ Loan and Trust Company. 
(). For the purpose of sale? 
A. No, sir. 
(). For what purpose 7 
A. For the purpose of being exchanged by any of our eight per 
eent. bonds; the Ivansas City and Cameron bonds and the 
460 Quiney and Palmyra bonds. 
(). For what purpose were the $5,000,000 of special mort- 
gage bonds put in the hands of the Farmers’ Loan and rust Co. 7 
A. As additional collateral for the $8,000,000 consolidated mort- 


(). Then they have never been negotiated at all ? 
\. No, sir; except using them for borrowing money. 
(). That loan has been paid ? 
1. Yes, sir. 
). Now, if L understand the transaction in regard to consolidated 
mortgage, the road was indebted to the extent of $88,653,000, in- 
cluding the $5,000,000 of the State len 7 

A. Yes. 

Q. And you Issued the consolidated mortgage bonds for the pur- 
pose of paying off this indebtedness 7 

A. The State indebtedness and the other indebtedness. 
(. Including the whole ? 

A. ‘To the extent of $3,655,000; we proposed to liquidate by our 
land grant reducing the bonded indebtedness from $8,638,000 to 


_ 


$8,000,000 of these consolidated 6 per cent. 
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Q). And make that the first mortgage on the road after having 


4 
liquidated the State Jien ? 
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46] Company now hold $5,000,000 Gf your consolidated mortgage 
bonds and $5,000,000 of the special mortgage bonds stmply 


for the benefit of the Hannibal and St. Joseph Railroad Company ; 
do thev not 7? 

A. The Farmers’ Loan and Trust Company hold the $3,000,000 
as trustee of the S8.000,000 bondholders, and hold the $5,000,000 to 
be exchanged for the present indebtedness of the road, aus shown by 
the consolidated Mortgage, 

Q). But. the road does not owe anything to the Farmers’ Loan and 
Trust Company at all? 

A. The Farmers’ Loan and ‘Trust Company are trustees of these 
SS 000.000, 

Q. Bat the Farmers’ Loan and Trust Company are not trustees 
of the special mortgage 4 
A. Mr. Rolston is one of themin his individual capacity. 

Q). ‘Then there are 88,000,000 outstanding bonds in the hands of 
the Farmers’ Loan and Trust Company, for which the road has uever 
received any compensation or consideration 7 

A. They are not outstanding, because the issue has never been 
completed, : 

(). ‘The issue of the 83,090,000 was completed - there was 83.000,- 
O00 outstanding consolidated, and for this no consideration hes 
passed to the road trom anybody 7 

A. For what 7 

Q. For this 83,000,000. The proceeds of the $3,000,000 were 
used to extinguish the State’s lien of the consolidated mortgage 

bonds 7% 
4(j2 A. The proceeds of the $5,000,000 of the consolidated bonds 
Were used to pay the State its hen on the road, thereby mak- 
Ing the special mortgage to take the place of a State lien, which has 
been assigned by this mortg@age to the Farmers’ Loan and Trust Com- 
pany as an additional cellateral for the $8,000,000 consolidated. 

(). Mr. Dowd, the consolidated mortgage was executed by the 
officers of the roadse as to be recorded in the counties through which 
the road ran in Missouri, was it not; that is, manifold copies ? 

A. Yes. 

Q. The special mortgage has never been executed on a printed 
form, has it ? | 

A. No, sir; IT think not. 

(Q. Were there any more than one copy of the special mortgage 
executed ? 

A. [I think not. 

(). Was it not the intention, Mr. Dowd, that if the State assigued 
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A. That is a matter L cannot answer; that was a matter for the 
“4° 4) Be ae - a PENNS Peo 
counsel to attend to and to do if they thougat if was necessary, 
! 


{ 
Q). Was there ever any understanding or agreement between Vou 

' ‘2 bee ie 
and Mr. Rolston, or the other trustees in the special mortgage, that 


they should not place the same on record ? , 
463 A. There was not such understanding, 


(). Do you know whi it Was not placed on record 7 

A. I do not. 

(). Is not the reason that this mortgage was not placed on record 
that the bonds issued thereunder have never been negotiated and 
placed in the hands of parties outside of these special contracts ? 

A. No. Sir, 

Q. If these $3,000,000 of bonds were to-day sold by the trustees 
in the special mortyage, who would eet the benetit of the proceeds ? 


=, . 


(Objected to because the contract of the cousolidated mortgage 
and special mortgage shows what could be done under the special 
contracts. ) 

A. I do not know that such a ease is supposable. 

©). You meant by that you do not know or do not understand that 
the trustees have power to sell the bonds ? 

by Mr. hoor: Please specify whom you mean by those trustees. j 

(). T inean these three trustees in the special mortage. 

A. It could not be sold for the reason that the Farmers’? Loan and 
Trust Company are without the authority to hold them as collateral 
security without the failure to pay our interest on the first mortgage 
bonds of & per cent. 

(). [If the Farmers’ Loan and Trust Company would sell these 

bonds on default of your road to pay this consolidated mort- 
464 gage luterest, who would get the benetit of the proceeds ¢ 
A. Ido not think they can be sold. 

(). You do not think they ean be sold under any circumstances 7? 
. Unless it is in liquidation of the affairs of the road. 
Q). Mr. Dowd, vou do not understand that by the execution of 
these two mortgages that the debt of the road was increased to any 


A 


extent, do you ? 

A. No, sir. 

(). The $5,090.000 is simply collateral seeurity accruing to the 
present arrangement of the 88,000,000, and that represents tiie mort- | 
Fuge Indebtedness of the COMPANY, does it not ¢ 

A. It will represent it finally. 

©). At the time yon met Mr. Chappell, the treasurer of the State 


of Missouri, at the Bank of Commerce. vou. stated that Mr. Rolston 


dis 
represented the trustees, Mr. Elihu Root, your attorney, Mr. King 
the cashier of the Bank of Commeree. end the eashier of the | 
of Commerce of St. Louis, Mr Kasley and vourself were present: 
Was there any conversation between the parties as to the form and 
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2" * gts : “4s Pe . 
effect Of tis receipt ahd certificate whieh Nir. Ch: ippell liad it lis 
possession ¢ 


A. No, sir. 
(). You had seen the receipt and certificate both before, had you 


not? 
A. [ had seen what was stated was a copy of it 
465 (). From whom did you receive it? 
* A. From Mr. Easley. 
(). Was that sent to you by mail ? 


‘ 
\. brought it to me, [ think. 
(). Brought it with him to show it to you ? 
A. Yes. 
J. Was that copy the same as the copy which Mr. Chappell pro- 
duced and which Wits afterwards signed by him % 

A. I believe it was. 

Then betore vou paid the $5,090,000 you knew that the pay- 
ment Was made on aceount and notin full, and that the State had 
declined to give the receipt in full, did not you ? 

A. No, sir, 

(). You knew at the time that this receipt was presented to you 
that vou and Mr. Easley and Mr. Root had been endeavoring to get a 
receipt and a transter of the State’s len without these words * on 
account ¢ 

’ A. No, sit 
a (). You did not ? 

A. We had been trying or expected to get from the Governor an 
additional paper which is called an assignment. 

(). Did not vou know at that time that the Governor had posi- 
tively and unequivocaliy declined to give you any such assignment ? 

A. NO, sir 

(). Did not von then know that Mr. Kisley hal prepared a_ bill 
yi’ the purpose of going intv court to compel the Governor to make 

that assignment ¢ 
400 A. Not at that time. 
©. You did not 7? 

A. No, sir. 

(). I find on page 11 of this printed pamphlet of the correspond- 
ence between Kasley and yourself and Masley and hoot a letter 
dated he l4th of April, I881,in which this expression, this sentence 
occurs; * Between vou and I, [ may say now that the question of 

- lr; AWIng a proper bill to compe! the trensnrer to receive the mone V 
and the Governor to execute the release, had as well be begun to be 
considered; we will need to take that step, L think.” 

(). Ilave vou ever he wad of that letter : ? 


A. No, sil 
Q. Mr. Root never told you about that ? 
A. No, sir. 


Q). [lad you any conference with Mr. Root between the 1I+4th of 
April, ISS1, und the payment of this money * 
34 
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A. I mav have had every day; two or three times a day, 

(). Had ‘you no reason to believe that Mr. Root would keep it 
from vour knowledge ? 

A. No, sir. 

(). You mean to Say, Mr, Root, that vou did not know that the 
Governor would have objected to the above course to execute this 
release before you paid this money ¢ 

A. No, SIV, 
467 Q. The letter that I have called your attention to from Mr, 
Kasely to Mr. Root was dated on the 14th of April? 

A. Yes. | 

Q. On the 19th of April, 1881, you wrote a letter to Mr. Easley in 
which oecurs this sentence: “I shall be obliged, therefore, to make 
arrangements to take the money as a Whole and tender it to the 
State at one time.” What did you mean by that expression % 

A. Precisely what it says. 

Q. Why did vou want to make a tender 7 

A. To comply with the act of 1860. 

(). Did not you know, when you said you were going to make a 
tender, that they would decline to receive the money 7 

A. No, sir. 

Q. Did not vou know that Mr. Easley had advised Mr. Root that 
legal proceedings would be necessary; and did not Mr. Root advise 
you that it was necessary to make a tender of the money in order to 
lay a basis for these legal proceedings ? 

A. [understood that it would be necessary to make a tender it 
we intended to pay our debt to the State without paving the STSO,000 
additional, 

(). Then you did know at that time that the State was inclined to 
refuse the $3,090,000 in full satisfaction of their claim 7% 

A. I did not know it; no, sir. 

Q. Why, then, did you authorize a tender of that amount to be 

made ? 
468 A. To pay the debt. 
Q. Why was the tender necessary, If you did not suppose 
they were going to decline to accept it 

A. Wesupposed that, inasmuch as we declined to pay the STSO0,000 
in addition to the $3,000,000 we owed the State, that the officers would 
be disposed to make it expensive for us to make the pavinent, anal 
night demand that the money should be paid in Jetterson City, that 
is the capital, I believe, in actual money instead of by cheek or draft. 

Q. And you did know, then, Mr. Dowd, that the State oflicers 
were insisting that you were not paying enough ? 

A. No, sir. | 

Q. Mr. Dowd, on the 18th page of this pamphlet, in a despatch 
dated May 6th, from yourself to Easley, you asked this question, VIZ: 
“Did you hear from the State officers yesterday?” What did want 
to hear trom the State officers ? 


a oe : - 


——— 


is 
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A. I think that related to whether they would take eheek or 
money, | 

(J). Are you not mistaken about: that? Did not the question of 
the tender of the money come up as late as June 2nd?) Look at the 
bottom of page 21, 

A. The question probably came up before that, because that was 
evident that that despatch is an answer to a question of Mr, Easley 

as to Whether we could pay the curreney there, and what in- 
£60  convemience it would put as to to pay it there. LT stated that 
it would cost us $10,000 to make the payinent in legal tender, 

(). Did Mir. Root call vour attention to the letter of April 20th, 
written by him to Mr. Easley, on page 13 of this printed pamphlet, 
Where he says: ** When the proper time comes this proposition ought 
to be squarely put to the State officers: we will pay you now 
$5,000,000 for the principal of these bonds and $90,000 to meet the 
interest which will acerue on the first day of July, so that they will 
get your money and have no interest to provide for until next Jan- 
uary. Refuse this offer and the bonds of the State of Missouri will 
vo to protest on July Ist unless vou pay or provide for the interest. 
[ think with vou that we should immediately consider the proper 
procedure to compel compliance by the State officers with the act of 
865." Did he eall your attention to that letter ? 

A. No, sir; not that [ know of. 

Q. Don’t vou know that by that letter of April 14th from Easley 
to Mr. Root, that both you and he considered that vou would have 
to go into court to coinpel the Governor to make an assignment of 
this hen? ; 

A. No, sir; [supposed it was only a struggle on the part of the 
State officers to get the S180,000 more than we were indebted to 

the State. . 
470 Q). Is it not a facet that vonand Mr. Easlev and Mr. hoot 

and your other counsel, Judge Dillon, [ beheve, thought and 
considered the act of 1865 to mean that the 83,000,000 would ex- 
tinguish the len with the payment ? 

A. Certainly; the State len. 

(), And that you tendered it for the purpose of paying the Gov- 
ernor to transfer the State’s hen by proceeding in the courts 7 

A. Certainly, 

(). Did vou not make the tender ander that idea ? 

A. Did not make any tender; we never made any tender. 

Q. And that vou made this proposition to pay this sum to the 
State officers with the intention of compelling the Governor to trans- 
fer the lien? 

A. Certainly. 

(). And while that view of the law was adopted by yourself and 
counsel, vou knew that the State officers would decline to accept it 
because they considered that 1t was not a compliance with the law ? 

A. No, siv:; TE considered that they were resisting the receipt of 
the money, beeause the State would lose money, being obliged to pay 
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interest on the bonds, and the money woald lie idle in their treasury, 
and that thev were endeavoring to get SL80,000 from us to reim- 
burse them for the loss of interest. 

©. That the refusal was on the ground that the law gave thema 
right to make that demand 7 

| A. Ido not know on what ground they refused. 

471 Q. You understood that they understood the law to mean 
that you would have to pay the SLTS0,000 more % 

A. No, sir. 

Q. Mr. Dowd, I find on page 19 of this pamphlet of correspond- 
ence a despatch dated May 17, 1881, Wm. Dowd to George W. 
Kusley:—* We are losing valuable time in our bond scheme; I 
shggest that you go to the capital and have it decided one Way or 
the other.” What did you want to have decided % 

A. Whether they would receive the money or not. 

(). They were declining to receive the money % 

A. Yes; without the $180,000 additional. 

(). I see a despatch on the bottom of the same page dated May 
27th, Wm. Dowd to George W. Easley:—* If they won’t accept the 
money, arrange With treasurer to come to New York to receive 
tender; if he will do it, wiil save us several thousand dollars.” 
That was ten days afterwards. Hlad you in the meantime a letter 
from Easley 7 On the same page here it says :——* T am urging State 
officers for an answer daily ; Governor is away from Capital ; us 
scon as [ can arrange a meeting [T will go over.” That is the only 
one you received 7 

A. I think so. 

Q. Mr. Dowd, you stated that what vou wanted decided in your 
despatch of May 17th to Easley, was whether the State officers 
would receive the money without the additional sum of SLSG,000, 

Did any State officer ever make a proposition to vou, or to 
472 any of vour attorneys, to your knowledge, that if vou would 
| pay them $3,180,000 that they would accept the monev and 
give vou a transfer of the Hen on the road ? 

A. T understood positively from Mr. Walker that the payment of 
that sum would pay the State’s claim on the road. 

Q. Pid Mr. Walker state to you that he was authorized by the 
fund commissioners to make such a proposition 7 

A. No, sir. 

Q. Domt you know that Mr. Walker was one of a board of three 
having in charge the financial matters of the State of Missouri, and 
that he could not act unless he had the concurrence of a majority of 
the board ? 

i, I understood that he had come here representing that board. 

‘). (Repeated.) 

A. IL did not. 

(), And that he could not act unless he had a majority of that 
bowrd 7¢ ; . 


A. dle did not. 
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Q). Why did not vou, if you knew he was a member of a board 
of three, know that he alone could not aet ? 

A. Because he led me to believe that he eame here representing 
that board. ? 

(). Please state what he said. 

A. Ile said, at the commencement of our interview, that we pro- 

posed to pay the State a large sum of money; I said yes; he 
475 sald, if vou do it we shall probably be obliged to lose money, 

by reason of the loss of interest, and I came here to see if I 
could not arrange to have the money paid in installments; and we 
discussed that, and [I told him I could not see how it could be carried 
ont in that way, that the payment could be made in that wav. Then 
he said they went into a calculation of the loss that would acerue to 
the State, and that it would amount to about S180,000, and if the 
State received the money, they should receive that much in addition, 
When the State received that money they should receive that much 
In addition. 

(). In addition to what sum ? 

AL S5.000,000, 

(). Phat was all that he said ? 

A. No; alone discussion, an interview of an hour or more that 
dav, and then the next day a shorter one, 

(). Is that the substance of what he said? 
A. A suminary of it. 
Q. Did he produce any anthority 7 

A, No, SsIr. 

Q). Did he say that the board of fand commissioners had authors 
ized him to say to you that if you paid $3,180,000 that they would 
transfer the lien to the trustees 7 

A. [do not think be did in so many words. 

(). Did he sav that he as an individual would advise this course ? 

A. Yes; he did not put itin that way; that as an individual he 

would advise tf. 
474 (). Ilow did he put it? 
A. Ile said: “LT should advise it,” and I of course took it 
that he was speaking in his official capacity. 

Q). Then the effect of it was that one member of the board of tund 
Coniunissioners stated to you that he would advise the other two meim- 
bers to agree in a reeconunendation to the Governor to assign the 
lien by the State on the payment of $5,180,000 ; Is that the sub- 
stunce ¢ 

A. Yes; thesubstance. 

(), Now, Mr. Dowd, had you at any other time any communication 
direct trom any member of the baard of fund commissioners or off- 
cer of the State of Missouri on this subject f 
A. No. sir; not direct to me. 

Q). Subsequent to this time vou were advised by your counsel that 


it Was necessary to make a tender under the act of TSGo to go into 
* 
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of the State's 
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court to compel the Governor to make an assignn 
lien’ 

A. T did not understand it that making the tender would neces- 
sarily be tollowed by going into court. 

Q), It was a preliminary course, however, to go into court 7 . 

A. That was one of the steps to be taken before we could go into 
court. 

(). You expected, if the tender was refused, to go into court ? 

A. Yes, Sir, 

475 (). Then vou permitted the payment of this 85,090,090 to 

be made without making any inquiry as to what the views of 
the two other members of the board of fund commissioners on the 
subject were, did vou * 

A. I did not myself personally make such inquiries, 

(). Did vou or any one else representing you or the trustees make 
that inquiry ? 

A. I did not, for the counsel generally attended to that business ; 
they attended to their department of the railroad. 

Q. And vou were willing to subimit the matter to the Judgment 
of vour attorneys ¢ : 

A. Certainly. 

(). You made no further inquiry to find out on what ground they 
based their refusal ? 

A. Not from the State officers; I had my idea, and the judgment 
of my counsel as communicated to me was that the State would not 
refuse the monev when tendered to them. As the fact 1s, they did 
not, 

Q. Mr. Easley telegraphed vou on the 7th of June that he was to 
have a positive answer trom the fund commissioners on the 15th: 
“TT think they will want funds in New York to buy bonds; will give 
vou a few davs after that date,’ &c. On the 18th of June you 
received another telegrata from Mr. Easley saying: * Direet your 
answer to my telegram of to-day to Southern Hotel, St. Louis.” 

That refers to this missing telegram, does it ? 
476 A. Yes, undoubtedly. 

QM. On page 74, Exhibit “C4” of the original bill of the 
trustees of the special mortgage in this case, on the date of June 
3th isa communication from John Walker and D. IL. McIntyre, 
fund commissioners, to P. i. Chappell, instructing him to reecive 
85,090,000 on account of the statutory tnortgage how held by the 
State and giving the form of a receipt, and also the form of a cer- 
tificate to the Governor in regard to this payment; is it not a faet 
that the substance of that reccipt and of the certificate were em- 
braced in the telegram that Mr. Easley sent to you on the 13th of 
June ? 

A. I think it was. 

Q. Then seven days before the payment of this money you knew 
that the fund) comunissioners were giving specific instructions as to 
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the form of receipt and certificate that were to be given on the re- 
cept eur pruVIELent oft this Money ¢ if 

A. Yes p 

Q. And you made the payment without any inquiry as to the 
position of the fund comuissioners and as to reasons for refusing 
to give You a receipt in fall, or without making any inquiry as to the 
position of the Governor of the State in regard to the matter, did 

vou ¢ 
477 A. [did; relied upon counsel, he having advised me to 
pray the mone V On suc ‘h a certitieate and such a reee Ipt, 

A. Is it not so, that your counsel advised you that $3,090,000 was 
all von owed under the act of 1865 % 

A. Certainty, 

(). And that no matter what the claim of the State was, and if 
they refused to transter the lien they would compel them to transfer 
the lien.’ 

A, Yes, 

(). As a matter of fact, after having received from your counsel 
and examined this letter yourself, and satisfied yourself of your 
legal rights, would vou have made the tender no matter what the 
claim of the State may set up as to its rights under the act of L865 ? 

= | sh) wane 

Then vou do not mean to convey - the limpression that if you 
hol Known that the State claimed-the whole amount of the interest 
of the unmatured bonds that vou would not have made the tender ? 

A. Tf they made such a claim as that, and my counsel had said 
there was no basis for it, then [should have paid the money. 

Then, if your counsel had said that there was no basis for the 
payment of the money, you would have taken the proceedings just 
as it stands 7 

A. [think I would. 
478 (). You are still of the opinion that vour legal rights have 
been fully reserved by your counsel ? 

A. Fully convinced that the State has been paid. 

(). Then the fact that Mr. Walker claimed an additional $180,000 
had no influence at all on vour action in this matter, had it ? 

A, No, Sl 

Q. And if be had claimed $1,700,000, being the amount of cou- 
pons dae until the maturity of ‘the bonds, it would have had no eiteet 
on vour action; vou would have done just as vou have done 7? 

A. Just asmy counsel advised me, There w: isa remark made by 
Mr. Walker, I inight stute here. Ie said to me the last thing when 
leaving my ollice aut 7s broadway : “¢ | Suppose we shi: ul hh: We fot ule 
this money.” Ie stated, * We shall have to take this m: mey, but 


Vou Thust arrange eae your board so as to pay it to us on an In- 


stulfment plan.” 
Q. On that subject, Mr. Dowd, T find in the original bill of com- 
plaint. as one of the exhibits on pages 69 and 70, the special mes- 
sage of Governor Thomas 'T. Critter iden and a report of John Walker 
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in regard to this meeting vou speak of here in February. “The Gov- 
ernor says: “Ido not mean to say that the State will aecept the 
sun of $3,000,000 in complete satisfaction of the Tability in- 
479 — enrred by the State in aid of said company. [think toe tta- 
bility extends to the maturity of the bonds.” When did you 
first know or hear of this message of the Governor ? 

A. Never until [read it in this bill. 

Q. You know that your attorneys had reported that the Governor 
expected to ask for special legislation, had not you ? , 

A. Yes. 

Q. As early as January 10, 1881, you will find it in a letter from 
Easley to Root ? 

A. [saw that letter; ves. 

(). You did not see the Governor's message 7 

A. No, sir, 

Q. You lett that to vour attorneys, Mr. Easley and Mr, Root 7 

A. Yes, sir; and all the rest of the people; [ left it to every- 
body. 

(). You were interested in the matter, were vou not 7 

A. Yes, sir. 

Q. On page 70 of the exhibits to the original bill. Mr. Walser 
says: “In obeyance to your request I proceeded to New York on 
the 14th inst., and on arriving there had a conference with William 
Dowd, president, and Mr. Root, chief attorney, of the ILannibal and 
St. Joseph Railroad Company. [subimitted to these gentlemen a 
statement of the bonded debt of Missouri, in which it was shown 

that the proposed payment by the Hannibal and St. Joseph 
480 9 Railroad Company could not now be used tor the retirement 
of State bonds, and in consequence thereof the State would 
suffer a great loss by accepting a proposition trom them looking to 
the payment of the principal of the Hannibal and St. Joseph bonds, 
and not the interest which would accrue thereon trom the date when 
such payment was made to the date when the bonds matured.” Did 
you ever know anything about that letter having been sent to the 
Legislature of the State of Missouri ? / 
A. No, sir. 
). Left that to your attorneys ? 

A. Yes, sir. 

(J. Ife states furthermore in this letter: “ Tlaving no power to 
conclude any stipulation with said company, but earnestly desiring 
to aid in protecting the State from loss that might aeerue by virtue 
of the company’s proposed action, [ have the honor.” &e. Did vou 
know that he had made such a statement as that in the report ? 

A. Never saw his letter until I saw it in the complaint. 

Q. Mr. Easley or Mr. Root never informed you of these two doc- 
uments ? : 

A. Thev told Hie that the (;overnor had sent a message to the 
Legislature asking for such legislation to enable them to use the 
money We were to pay them. 
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QM. Enclosing a letter from Mr. Walker recommending 
ts | such w course ? 


A. No, sil: they did not tell me of such a letter. 


Q). You knew, then, that a special message had been sent ? 
A. Yes. 
(). You made no inquiry what that message was, or what it con- 


tained % 

A. No, sir. 

(Q). Mr. Dowd, this payment by you was made voluntarily; the 
State did not compel you or coerce you to make it ? 

A. No, sir. . 

@. You simply made it on advice of your counsel as a voluntary 
matter ¢ 

A. Yes. 

Q. You stated in answer to a question by Judge Dillon that this 
receipt. Which you say Chappell had before you paid the money, and 
which was afterwards given to vou, or to the trustees. that vou con- 
sidered it a payment in full. You mean by that simply to say that 
that was vour legal constrnetion of the receipt; you do not mean to 
eonvey the idea that the State was not making an additional claim 
against vou 7 

A. I do certainly consider it was a payment in full. 

Q. Did vou understand that the State was to treat it as an aequit- 
tance in full? Was that your legal construction of the receipt ? 

A. Yes. 
482 (). You knew that the State was claiming that you owed 
more ¢ 

A. Nov sir. IT understood that they were claiming that we owed 
them for the loss they night be put to for the loss of interest. 

Q. You understood that the reason that they put those words “on 
aecount” was because they did not consider it a payment in full ? 

A. No, sir; I did not. 

Q. Don’t vou know that they claimed that the payment was not a 
pavinent in full, and that the reason you put in the words “on ac- 
count”? Was to save opposition 7? 

A. No, sir. 

©. And you do sav that Mr. Walker claimed that you owed them 
SISU,000 % ; 

A. No; that we ought to pay that much more in order to save the 
State from loss by reason of having this idle money on hand. 

Q. Did you understand when they signed the receipt on aecount 
that they gave up all claim against the road, and that they would give 
you an absolute and perfect assignment 7 

A. Yes; I expected to get from the Governor an assignment of 
the claim. 

Q. IT want to know from whom vou got that idea? What State 
officer conveved that idea to you that that would be the case ? 

A. No State officer, but the counsel, and [supposed he spoke from 
knowledge that he gained by interviews of the State ollicers. 
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Q, You were informed by your counsel that the State 


485 officers would make an assignment When the payment was 
nade 7? 
A. Yes. 


Q. Which one of your attorneys informed you ? 

a. Kusley. 

Q. What State officer did he say informed him of that fact ? 

A. Did not mention any name. 

©. Did he state to you that any State officer bad said: that would 
be the result of that payment ¢ 

A. No, sit. 

Q. Did vou make any inquiry of him what State officer had said 
that ? 

A. No, sir. 

Q. Relied just upon his statement ? 

A. Yes, 

Q. Is it not a fact, Mr. Dowd, that vou all expected that when 
this money was tendered that the State would immediately accept 
it, make the transfer, because of the fact that thev were satisfied 
your legal claim was correct, and that they were just blatling you 
and holding out for more 7 

A. Not quite such an expression; as strong as that: that they 
were trying to get a portion of this money they would lose by reason 
of the loss of interest on this large amount of inoney on hand which 
they could not use. 

Q. Did not you take the chances in making the payment as to 
the result of it? 

A. Took no chances whatever in making the payment. 

484 We paid the State’s claim in full. When T paid them that 

money, T paid it w/ith as much honesty and integrity as | 

ever paid anything; and they received it in the same way. We 

expected to have a full release and an assignment from the Gov- 
ernor, 

Q. Made it without any agreement or uaderstanding or promise 
with the State officers that that would be done ? 

A. Personally I did not have; but through my counsel [ did 
have. 

(). That such an agreement had been made with the State officers 
that they would execute an assignment ? 

A, Not an agreement. Mr, KMasley in his telegram savs: ** No 
substantial opposition to executing the assignment,” | 

(). Did not vou take the chances without any agreement of paying 
the money as to what course they would take? _ aed 

A. Ido not think we did. | 

Q. You did not get the assignment ? 

A. No. : 

@. You took the chances when you made the pavment 7 

A. Took the chances ; [ would not tule them neain with high 
officials. z. | 
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i). Mr. Dowd, Vou have heel sil] Your letter-bookxs ane telegraph- 
books examined, and have produced them here in court ? 

A. Yes. 

(). Including all the correspondence on this subject ? 
485 A. I think so. 

(). You have no other book that contains any communi- 
cation on this subject, private or in your office as president ? 

A. Not in my office as president or private. [do not know what 
correspondence my counsel may have. 

(). [t is stated in the amended and supplemental bill that you 
have paid the interest on the bonds that were issued by the company, 
due in September, IS8S1; [ mean the interest that was due in Sep- 
tember, I881; vou mean by that the interest on the consolidated 
bonds, don’t vou ? 

A. Yes; those that have been issued. 

Q. You never paid any interest on the $3,000,000 bonds issued 
under the special mortgage ?- 


A. No, sit. 
Re-direct examination by Judge DrILton ; 


(Q). T want you to record now briefly the conversation which you 
had with Mr. Walkerin February, 1881.0 Was there any ealculation 
made of any amounts at that interview which the State ought to 
receive, Which sum up to S180,000 7 | 

A. Not with Mr. Walker and me. 

Q. What was said, if anything, in that interview by Mr. Walker 
as to the claim on the part of the State, that you ought to pay in ad- 

dition to the 85,000,000 the interest which would acerue from 
486 the date of such payment to the dates when the bonds would 
mature ? 

A. No, sir. 

Q. Was there any conversation on that subject ? 

A. No, sir; not at all. 

Q. And no calculation as to what that interest would be ? 

A. The only calculation made was the loss the State would receive 
betore it could invest the money, 

(). What was that amount? 

A. S1S80,000, 

(). Who was it that declined to aceept the proposition ? 

A. I did. 

(). Who was present at that Interview 7 

A. Mr. Walker, Mr. Easley, Mr. Elihu Root, and myself. 

Q. Anybody else ? 

A. The secretary was in the room; he was not present. 

Q). Don’t know that he heard it ? 

A. He says he did not. 

(). In regard to the circumstances under which you paid the money, 
the counsel on the other side asked some questions with a view to 
show the conversation and interview with Mr. Walker, and also the 
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correspondence and telegrams, and other corre sponde nee with your 
counsel, had any influence on your mind with regard to mi aking this 

payment, and that vou would have done just the same as you 
487 did if you had known that the State would not have rec eTpte “ 

for it in full. JT want to inquire ry ther you had antic Ipate “| 
that this would not have been received 1 1 extinguishinent of the 
debt, and that you would not have got the sium ae of the Governor 
for the payment which was ac tually made; whether you would, acting 
for the railroad company, have advised the payment ? 

(Objected to on the ground, firs/, that it asks for a conclusion of 
the witness; second, that it asks for a conclusion on his own part in 
regard toa state of facts that never existed; Herd, that the question 
is leading ; fourth, that the whole subject has been gvoue Over In the 
original examination and cross-examlnation, ) 

A. No,sir; Ido not think I should. 

(). Was the company in arrears to the State at the time of this 
payinent in regard to interest or any other liability on account of 
the issue of the State aid bonds 7 

(Objecte dd to as ieading, irrelevant, and Incompetent.) 

A. NO, sir. 

©. What amount of interest did the company owe, if any, to the 
State at the time when this payment was made { 

(Objected to as irrelevant and incompetent.) 

A. No arrears whatever, 
488 Q. What was vour funding scheme of the Hannibal and 
st. Joseph Railroad Company; and was this $3,000,000 tort- 
gage or the consolidated mortgage or both part of that scheme 4 
State what your debts were and the financial situation when they 
liatured, 

A. We owed the State $3,000,000 State aid bonds; we owed 
S+4.0G0,000 8 per cent, bonds; we owed S1L.200.000 of 10 per cent, 
or What we call I<ansas City and Cameron; we owed $435,000 of 
What Is called Quincy and Palmyra 8 per cent. bonds. They would 
nature in 1885; the 4 per cent. and the Quiney and Pahuvra and 
the others I do not remember, but our scheme was to put the con- 
solidated Iortgage of $8,000,000 upon our property, and to pay off 
095,000 from our land grant assets, into which we proposed to in- 
side our ability to the State for the State aid bonds: our 8 per 
cent. bonds when they matured, if we could not induce them to ex- 
change betore, which we probably could, and the $1,200,000 of the 
Iss City and Cameron, or a portion of them, at least SS,QUO,00U, 
Was to represent our bonded debt. 

These fell due at different times % 
A. Yes; 1885 the first S4, JUUU00, 
(). This funding scheme conte mpl ited the issue of a Mortseac ‘for 
3,000,000 under the act of Febru: ary 20, 1805, as shown In the con- 
solid: ated mor tvage 7 
A, Certainly; that is part of the SC heme. 
(). TLow the outs standing bonds of the road were to be. retired, 
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including the lability to the State, all appears in the consolidated 
mortgage ¢ 
A. The whole scheme is fully set forth there. 
480 (). In the consolidated mortgage occurs this language, page 
1 of the printed copy: « Under the provisions of an act of the 
legislature, entitled «An act to provide for reducing the indebtedness 
of this State” approved February 20, 1865, the said railroad com- 
pany is authorized,” &e, 

(Judge Dillon reads provisions to witness.) 

(Q). Referring to the above provisions which [ have just read, are 
those the ones in force under which was had this arrangement with 
the Fariners’ Loan and ‘Trust Company in respect to the $3,000,000 
bonds to which you have testified 7 | 

(Objected to as incompetent, irrelevant, and immaterial.) 

A. Yes. SIV. 

Q. Ilave the $3.000,000 special bonds in the hands of the Far- 
mers’ Loan and Trust Companyas collateral security for the consoli- 
dated bonds ever been paid ? 

A. No, SI. : 

(). Are they still outstanding obligations of the Hannibal and St. 
Joseph Railroad Company ? 

A. Yes. 

(). dlas any part of the said bonds been paid ? 

A. No, SI. 

(). They are held by the Farmers’? Loan and ‘Trust Company, the 
trustees of the two consolidated mortgage bondholders ? 

A. Yes, sir. 
190 Q). Uneaneelled and unpaid 7 
A. Yes. 

(), You have paid the interest on the 5,000 consolidated mortgage 
bonds which you have issued ? * | 

A. Yes, sir. 

(). And therefore there is no necessity of paving any interest on 
the bonds issued under the act of February 20, 1855 7 

(Objected to as leading and as asking tor a legal opinion. ) 

A. No, SIP. 

() You have stated that 3,000 bonds only have as vet been issued 
under the consolidated mortgage; do you know who are the holders 
of the 3,000 outstanding consolidated 7% 

A. Thev are scattered. 

(Objected to as having already been gone over in full.) 

(). Are they held generally by seattered holders throughout the 
country ¢ 

A. Yes, sir. 

Q. [call your attention now, Mr. Dowd, to ti/ paper; what paper 
isthat? Is ita paper, a circular inviting proposals for the $3,000,- 
000 consolidated mortgage bonds 7 

(Paper shown to witness.) 


A. Yes, sir. 
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(¢ jected to as irrelevant and Incompetent.) 

| This circular is as follows: 

401 «The Hannibal and St. Joseph Railroad Company will re- 

ceive proposals until 12 o’clock noon of June 25d, Iss, for 
all or any part of $3,000,000 of the company’s six-per-cent. consoli- 
dated mortgage bonds, payable Mareh Ist, L911, interest March and 
September, bearing interest from May Ist, TS8t. 

Proposals to be addressed to the office of the COMPANY, 78 Broad- 
way, New York. Notice of accepted bids to be given before June 
25th; the purchase price to be paid to the Farmers’ Loan and Prust 
Company on or before June 28th, 1881; the bonds to be delivered 
by said trust company upon payment of the amount of accepted 
bids and the accrued interest from May Ist, ISS1, to that date. 
The neght to reject bids reserved. 

These bonds are part of a proposed issue of $8,000,000, secured by 
mortgage to the Farmers’ Loan and Trust Company, of all the rail- 
road company’s road and franchises, and strictly limited by the 
mortgage to the retirement of the existing funded debt of the com- 
pany, 

The existing funded debt amounts to $8,653,000. Its reduction to 
$8,000,000 is secured by a pledge to the Farmers’ Loan and Trust 
Company of all the company’s land grant assets. The interest on 
the new bonds ($480,000) will remain the only fixed charge upon 
the road, in place of $654,000, the present interest charge, which 

has always been promptly met. 
492 The $3.000,000 of bonds now oftered are to take Upa lilke 
amount of bonds, secured by a first lien on the road, created 
by the laws of Missouri. The bonds now to be issued will take the 
place of the bonds taken up as a first lien on the road. 

Any turther information desired may be obtained at the office of 
the company, or from the president, at the Bank of North America. 

WM. DOWD, 

J. A. HILTON, President. 

Secretary.” 


). What was done with circular after it was issued % 
A. It was distributed, 
). [Low extensively distributed ? 
A. Several hundred. 
J. In that circular occurs this language: “The $3,000,000 of 
bonds now offered are to take up a like amount of bonds, secured 
by a first lien on the road, created by the laws of Missouri. The 
bonds now to be issued will take the place of the bonds taken up as 
a first lien on the road.” Was it on sueh circulars as this that these 
subscriptions were received 7 

(Objected to as irrelevant and incompetent.) 

A. Yes. | 

(). And the security is now held by the Farmers’ Lean and Trust 
Cotinpany as trustee, as pursuant to that pledge % 
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4055 (Objected to as irrelevant, incompetent, and leading.) 
A. Yes, sir. 

Q). Mer. Dowd, why was it that vou entered upon this funding plan, 
or scheme, ut the time you did ? 

A. Because it Was a favorable time in tie money market to dis- 
pose of bonds, and we wanted to make a beginning of consolidating 
our indebtedness at a lower rate of interest. 

Q). Why not deter until it was due ? 

(Gbyected to as irrelevant and incompetent.) 

A. Because we believed we could get a better price for the bonds 
if sold now; people would be more likely to make an exchange for 
alone boned. 

Q). There is a charge in the answer here that this scheme on your 
part, and the part of your company, was with a view to defraud the 
State, and that was the purpose tor which the transaction was had. 
What have vou to say to that charge 7 

A. It is false. 

(). [tis stated in the answer that the company and its officers were 
warned from time to time again of the futility of the scheme and 
persisted still in making the payment. What have you to say to 

that allegation ? 
44 (Objected to on the ground that the witness cannot be ex- 
cunined by reading averments in the pleadings and asked what 
he has to say about it. The facts speak for themselves; we do not 
want his conclusion.) 


A. It 1s not true. 
Rtie-cross-examined by Mr. SHIELDS: 


(). Judge Dillon has asked von in regard to the interview with 
Mr. Walker about the caleulation of S180,000. On what basis was 
that ammount named 7 

A. I do not know. 

). Do vou know what bonds.awere the basis of that calculation ? 
A. Noy sir, 
). Do not know anvthing about the details ? 
A. No, sir; the figures were evidently made before he came here. 
». You did not inquire of him what they were 7 
A. No, sir. | 
(). Was it not the reason that vou did not inquire of him that you 
were perfectly satisfied with the advice vour attorneys had given vou 
in the matter under the law that your debt was measured at about 
£3.090.000 2 
A. I do not think there had been any advice given at that time. 
Q). Tlow was it that vou did not investigate and find out on what 
basis this claim was made ? 
405 A. [did not fora moment entertain it myself. I consid- 
ered it an offer on his part to get from me, or from my cor- 
poration, a portion or the whole of the money that the State might 
lose by reason of this idle money being on hand. 
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). And that he eould not do under the law ? 
A. Yes. 
). And therefore paid no attention to the basis of the elaim 7 

A. No, sir; paid so much attention to it as to refer it to the board 
and diseuss the matter. | 

Q. Judge Dillon asked you a question, and [I would like to have 
a little explanation about it. The railroad has issued $3,000,000 of 
their consolidated bonds, and $3,000,000 of the special mortgage 
bonds, and there are outstanding obligations of the company to-day, 
are thev not ? 

A. Yes. 

Q. Now the railroad, for those $6,000,000 bonds has only received 
$3,000,000, and the premiums one those $3,000,000 are mentioned 
in the letter which Mr. Hilton put in evidence ? 

A. Yes, sir. 

(). That is all they have received therefor ? 

A. Yes. 

WM. DOWD. 


Subseribed and sworn to before me this 27th day of May, 1882, 
at 110 Broadway, New York city, New York. 
[L. s.] CHARLES EDGAR MILLS, 
Notary Public, N. ¥. Co., N. Y. 


496 WILLIAM Down recalled for further examination. 
By Mr. Mcintyre: 

Q. Mr. Dowd, I wish to ask you, who now hold State aid bonds, 
issued in aid of the Hannibal and St. Joseph Railroad Company ¢ 

A. I don’t know of any. | 

Q. las the Hannibal & St. Joseph Railroad any of those bonds ? 

A. They have not. 

(). State whether or not any ot the ofheers or trustees of said 
railroad company own any of said bonds; if so, how many, and 
What was paid tor them, and where were they bought ? 

A. They dot own any of them, to my knowledge. 

Q. What contract, if any, exists between the Chicago, Burlington 
& Quincy Railroad Company and the Hannibal & St. Joseph Rail- 
road Company in respect to the State aid bonds thereof, issued to 
the Hannibal & St. Joseph Railroad Co., or the payment thereof ? 

A. Not any contract, of any kind. 

(). Have any of the State aid bonds been held in trust by the C., 
Bb. & Q. Railroad Company, or any other persons, tor the use or 
benefit of the complainants or any of them, or of the Hannibal & 
St. Joseph Railroad Company, or any of the officers or stockholders 
of said Hanmbal & St. Joseph Railroad Company ? 

A. Not to my knowledge, 
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197 QM. Who now bold anv of the coupons of the State aid 
bonds issned to the Hannibal & St. Joseph Railroad Com- 
pany ? 

A. I don’t know, 

Q). What contract, if any, exists between the plaintiffs and any 
other person touching said coupons or any of them ? 

A. No contract of any kind. 

(). If the State of Missouri had transferred its mortgage on the 
Hannibal & St. Joseph property for the 38,090,000, who was to owe, 
or collect, or have the benetit of the future coupons to tall due when 
pud by the State ? 

A. What bonds ? 

(). The State aid bonds. 

A. The owners of the bonds, I suppose. 

(). Was the Hannibal & St. Joseph Railroad-Company, or any of 
izents, or were any of the complainants, 


the offieers, stockholders, ag 
ed in the sald COUPONS or the proceeds 


interested or to be interest 
thereof ? 

A. [have answered that once; you have asked me that before. No. 

Re-direct examination by Judge DiLnon : 

(). What effect has this dispute and litigation which was carried 
on for the time being on the consolidated mortgage, and what is the 
present value of the consolidated mortgage bonds ? 

(Objected to as irrelevant and incompetent, ) 
4s A. It has suspended, as it were, the transfer of the old bonds 
Into the new, and depreciated the price of the new consolidated 
bonds from 112 and 113 to 103 and 105. There was a sale of 2? 
nade vesterday. | 
Rte-cross examination : 

(). You stated that a sale was made at 2}; vou mean that was a 
sale made on vour stock exchange, or was it a private sale % 

A. ‘That was where I got my information from, from the reports 
of the stock exchange sales. 

Q. Was the sale made by virtue of any understanding or agree- 
ment between the officers of the Hannibal & St. Joseph Railroad and 
the trustees ? 

A. They had nothing to do with it. 

Q. It was a resale of part of the $5,000,000 mortgage bonds 
placed on the market by holders thereof? 

A. Yes. 

Q). It was not made by virtue of any arragements with you or any 
officer of the company ? 

A. I knew nothing about it. 


WM. DOWD. 


Subseribed and sworn to before me this 27th day of May, 18382, at 
110 Broadway, New York ety, New York. | 
[L.S.] CHARLES EDGAR MILLS. 
5 Notary Public, N. Y. Co 
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May 20, 1852. 
AQY a Oren Root, mre. being duly sworn by the econnissioner, 
deposes and says: 
Direct examination by Judge DILLon : 

Question. What is your name, age and place of residence, and 
What relation do you bear, if any, to the said mortgage dated April 
80th, S81, and to this suit 7 

Answer. My name is Oren Root, jr.; [Tam 44 years of age; I re- 
side in Clinton, Oneida county, New York; [ am the trustee under 
the special mortgage of April 50th, I88l,and [am one of the plaim- 
tiffs in this suit. 

(). State what you know, if anything, concerning the execution of 
the said mortgage and the three thousand bonds therein mentioned, 

A. The mortgage as here executed and dated was handed to me, 
as T understood on the delivery, on the 5th or 6th of May, ISS1T.and 
on those davs I signed as trustee under the mortgage 5,000 bonds, 
one of which I had compared with the bond as set forth in that mort- 
gage. The bonds correspond with that set forth in that mortgage ; 
three thousand bonds of one thousand dollars each, which correspond 
with the bonds set forth in the mortgage. 
(). You certified them as one of the trustees 7 
A. Yes. 
(). State whether or not the bonds at that time had been 
500 executed by the railroad company 7 

A. Bonds had been executed by the railroad company by 

the president and secretary, and had been signed by one of my eo- 
trustecs., 

Q. Which one? 

A. Heman Dowd had already certified. 

(). What remained to perfect that bond that you had affixed vour 
signature thereto as one of the trustees 7 

A. There remained the signature of Mr. Rolston tor the eomple- 
tion of the exeeution of the bonds. 

(). Do you know whether he affixed his signature to the bonds 
afterwards to your knowledge i | 

A. I have no definite idea on that point, 

Q. State whether or not you had possession or control of this mort- 
gage at that time. 

A. [t was delivered to me, and [ had it under my control for I 
don’t know how long. 

(). State at whose request you acted as one of the trustees for this 
special mortgage of April 30th. 

A. I acted—the request came from Mr. Elihu Root, the gen’! 
counsel here in New York. | 

(). What relation are you to Mr. Root ? 

A. Mr. Root’s brother. 
Q. Why is it you are able to fix the date in May 7 
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A. On account ofits being the birthday of my nephew, Mr. Ehibu 
Root, WW 

(). State what von know of the payment of three million ninety 

thousand dollars to the State treasurer on 20th of June, IS81, 

501 and whetheror not vou acquiesced in or consented to that pay- 

ment, and what vour belief and understanding was as to the 


nature and extent of that payment. 


(Objected to, as there are three questions in one 9 2d. [t asks for 
the opinion of the witness, 3d. [tis leading. 4th. [t is irrelevant 
and incompetent. ) 

A. TL have no personal knowledge as to the payment. 

(), Where were yon at the time? 

A. In Clinton, New York, at the time of this payment; [aequi- 
eseed, before leaving the city, in the action of the majority of my 
co-trustees, and after the pavinent was made [ aequiesced in the 
pavinent as an accomplished faet. 

Q. And what were vour behef and understanding as to the nature 
and extent of that payment ? 

(Objected to as asking for the opinion of the witness, and as ir- 
relevant and incompetent and leading.) 

A. My understanding was that the payment, if made and accepted 
by the State, would entitle the trustees to an assignment of the 
State’s lien on the [lannibal and St. Joseph Railroad. 

Q). Will vou state, if you can, on what your understanding was 

based ? ; 
902 (Objeected to as calling for another eonclusion.) 
A. My behef was based upon the reading of the act of 
1865, and information that [ had received from the officers of the 
rowd, 

(). State what your information was, so far as relates to this un- 
derstanding and belief on vour part. 

A. I don’t know that [can state any terms and the manner in 
which the information reached me, [t was at different times and at 
various conversations with Mr. Bowd and Mr. feliha Root. [don’t 
know that I ever conversed with any other officers of the road or 
not, 

Q. Tfow soon after the payment of June 20th, T8871, was it that 
you saw the receipt, or copy of the receipt, that had been given by 
the State treasurer for the three millon and ninety thousand dol- 
lars ¢ 

A. | dow't think T saw a copy of that receipt until I saw it in the 
bill of complaint in this action originally. 

(). When did you first see a copy of the certificate executed on 
the 20th of June, ISSL, by said treasurer to Thomas i. Crittenden, 
Governor of the State of Missouri, certifying to the payment ¢ 

A. 1 dowt think TD saw that until [saw it in a copy of this com- 
plaint; it was before the suit was brought, after the complaint had 


been brought. 


ez re entrees 
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Q. State whether or not the said mortgage of the 50th of 
503 Aprii, 1881, has ever been satistied, 
A. Not to my knowledge. 
). State whether or not, as far as you know, the three thousand 
bonds, which it secures, has ever been paid, and if now outstanding, 
and in whose hands ? 

A. It is my understanding they have not been paid, and are in 
the hands of the Farmers’ Loan and ‘Prust Company. 

Q. In what way are the three thousand bonds secured by this 
special mortgage in the hands of the Farmers’ Loan and Trust 
$B, 

A. As collateral security for the bondholders under the consoli- 
dated mortgage. 

Q. You have mentioned the faet of having that conversation with 
Mr. Dowd and Elihu Root in relation to this matter prior to the 
payment made on the 20th day of June; state what was said to vou, 
or if in any manner whether you learned of any claim on the part 
of the State that the act of Feb the 20th, 1865, was not in eNist- 
ance or had been rep ented ? 

(Objected to as irrelevi ant and incompetent.) 

A. [had heard of no claim until some considerable tine atter the 
payinent of June the 20th; in fact, [ think until the trial of the 
agreed ease before the court at Jefferson City. 

By Mr. Mcintyre: That was the first vou heard of the act hav- 

3 been repealed | f 
O04 . it Was aft ter th 1a submission oft the a Free “il case. after the 


ate 


trial of the agreed case. 

(). State vour understanding as to the nature of the claim of the 
State at any time prior to the payment, which was made on the 20th 
day of June, 

(Objected to as calli 
les adj Ine, ) 

A. My understanding was that the State claimed that by the 
acceptance of this sum they would be involved in certain loss. 

Q. In acceptance of what sum ? 

A. Which they desired the railroad eo, to make to them. 

Q. Did you learn What amount it was claimed would be requisite 
to make the State good ¢ 

A. T was informed that the amount had been capitalized at one 
hundred and eighty thousand dollars. 

(). State whether or not you were aware at any time prior to the 
pavinent or at the time of the payment of any further or ereater 
claim on the part of the State as the measure ot’ the company’s 
liability. 

(Objected to as irrelevant and Incompetent. ) 

A. [had no information whatever as to ary other or further claim 
on the part of the State. 

(). When, if ever, did you first learn of the existunee of a claim 


—— 


yg fora conclusion and not for facts, and as 
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on the part of the State to the effect that the measure of the 
505 conipany’s and trustees’ obligations to the State was the full 

amount of all the unmatured coupons attached to the State 
ud bonds 7 

(Objected to as irrelevant and incompetent.) 

A. Tdomwt know that I could fix the date that I first reeeived that 
information, but if is my Wnpression that it was some time during 
the current year, after the argument of the motion under this original 
bill. 

(). State if anybody was authorized to act for you in taking any 
necessary steps under this trust, after the execution of the special 
Inortgage and the payment, 

A. Lhad authorized Mr. Ehhu hoot to take any technical steps 
that he might deem necessary In my behalf, 

(). What officers of the Ilannibal & St. Joseph Railroad did) you 
converse With touching this matter, prior to the payment? Name 
them all, 

(Objected to as Incompetent.) 

A. With Mr. Dowd, Mr. Elihu Root; I presume IT had a brief 
conversation with Mr. ifilton, secretary of the road; [ don’t know ; 
that is mv best recollection of it. 

(). This mortgage is forthe full three million of dollars authorized 
by the act of 1865, as [ understand it 7 

A. It is. 

(). Ifave you as trustee any means In your possession or any 

mode of acquiring menns as such trustee, whereby to pay or 
506 make payment of any further sum, if any should be due the 
State in respect to this debt? 

(Objected to as irrelevant and incompetent.) 

A. Lhave no means than this three million and could not have as 
such trustee. 

Q). Will vou kindly state what benefit or advantage as trustee for 
the three thousand bondholders had been derived from or in respect 
to such payment to the State 7 

(Same objection, ) 

A. There is no advantage whatever this far. 

(). State whether or not the Governor of the State has ever made 
any assigninent of the State lien, as contemplated by the second see- 
tion of the act of TS65, to vou as trustee. 

A. Ile has not tomy knowledge. 

Q). State whether or not the trustees have ever received from the 
State of Missouri the payment of the three millions of dollars or any 
part thereof, 

(Same objection, and further, that they have no right to have any 
such repayment. ) 

A. They have not. 

Q. Teall your attention to -Exhibit D1? and Exlibit ** D 2” to 
the amended bill of complaint, and ask you what, if anything, you 
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those written copies ¢ 
(Opjected to because the original and copy thereof is not pro- 
dueed. ) 
507 A. J recognize the general tenor of these Papers as coples 
of those which I read and signed, 
Do you know where the original of these two papers now are ¢ 

A. I suppose they were transmitted to the parties in the State of 
Missouri. : 

(). They are not in your POSSESSION Or control ¢ 

A. No. 

(). State whether according to the best of vour knowledge and be- 
lief these are true copies of the original papers which you executed 
on or about March the 15th, 1882. 

A. As far as [am able to make an examination they are. 

(). Was the Maney which Vou offered to reeeive back ever re- 
turned to you, or any part of it, by the State of Missouri ¢ 

A. No, sir. 

(). State what as trustee would have been vour action in respect 
to making this payment or consenting to it, if vou had known that 
it would result in neither getting an assignment of the len or get- 
ting back your money on demand. 

(Objected to as asking for the action of the witness under a state 
of circumstances that has oecurred subsequent to ins action and ask- 
Ing for his conclusion and as irrelevant and incompetent, ) 

A. As one of the trustees [I should have objected to the pav- 

ment, 
08 (). State what would have been vour action as one of the 
trustees In making such payinent or in consenting to the 
making of it, if you had known at the time that the State was claim- 
ing that the measure of vour obligation as trustee, in order to entitle 
vou to an assignment, was the whole amount of unmatured coupons 
attached to the bonds. 

(Obiected to as asking for the conelasion of the witness as to what 
he would do under a state of circumstances that has occurred since 
his action and asking for his opinion and not for fact, and as irrele- 
vant and incompetent.) 

A. [should have objected—refused to consent to the payment if 
} had dDeen aware of any such claim on the part of the State. 

(). What would have been your action in respect to such payment 
if vou had been aware of any claim on the part of the State that the 
act of L865 was repealed by the new constitution of the State ? 

(Same objection and asking also for a legal conelusion. ) 

A. Tshould have objected to the payment and the manner and 
form in which it was made. 

(). State whether or not you ever had any conversation touching 

this matter ator prior to the payment of the three million 
509 ninety thousand dollars with Mr. G. W. Easley ? 
A. T dowt recall any conversation with Mr. Easley 


ae 
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Cross-examined by Mr. McIntyre : 

[low far do Vou reside from the city of New ¥ ork ¢ 

About 250 miles UV raul, 

Viiat is vour occupation ¢ 

an a teacher, 

Vhat business were you engaged in about the 30th of April, 


ee tO ws 
a et 


A. [was engaged in that business at that time. 

(). In Vour place of residence 7 

A. Yes. 

() You were occupied with your school 7 

A. Twas, prior to that time. 

Q). You stated that vou accepted or entered upon the duties of 
trustee pon the request Ol Vour brother, as [ understood you ¢ 

A. ‘The request came to me through my brother. 

Q). By a communication 7 

A. Yes. 

(). A letter ? 

A. Yes. 
(). You aecepted it by letter, [ suppose, signifying your request to 
act bv letter ? 

A. IT presume so, sir. I had been informed of the fact that I 
night be asked to take this trusteeship before this, and had sienitied 
my willingness to accept it. 

(). When you did get the information to act, vou signified 
510 = vour willingness by letter? 
A. Yes. 
You were engaged at the time in teaching school 7 
A. [was teaching classes in a college. 
(). You were engaged in a college 7 
A. Yes. 
(). Your time was pretty well ocenpied with that ? 
A. It was occupied perhaps for three hours a day four days a 


an 
— 


- 


week. 

(). Requiring vour presence during the session of the term at 
Clinton, didivt it? 

A. Yes. 

(). Now, what mortgage was it that was handed to you on the dth 
or 6th of May 

A. It was what has been called the special mortgage. 

(). Where was it handed to you at ? 

A. In the New York city office of the Tfannibal & St. JoSeph 
Railroad. 

(). Did you read it 7 

A. I eid. 

(). Throughout ? 

A. Yes. 


(). You say at that time that you signed three thousand bonds ? 


eee 
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\. Yes. 
(). What bonds were those ? 
\. They were the bonds issued under this special mortgage. 
Q. They were what was called special mortgage bonds ? 
D1] A. Yes. 
Q. Now, Mr. Root, have you ever read the bill filed in this 

case ? 

A. T have read it. 

(). The original bill ? 

A. I have read 2 copy of the bill as printed. 

(). Have you ever compared these special mortgage bonds with 
the allegations contained in the bill 7 

A. Not specifically. 

(). How do you arrive at the information then that they corre- 
spond with the allegation in the biit ? 

A. Thave made no such statement. I said they correspond with 
the bond as set forth in the mortgage. 

Q. [will renew my question, and ask you if you have compared 
the special mortgage bonds with the special mortgage itself 2 

A. I read over the bond as set forth in the special mortgage, and 
then read the bond which I was to sign. 

(). Did vou institute any comparison to ascertain whether they did 
correspond or not ? 

A. No comparison by letter or word. 

Q. ‘Phen vou can’t state of your own knowledge that they do cor- 
respond 7 

A. Not as to dots and comunas, 

(). As to dots and commas is putting it toa very fine point. Are 
you prepared to say that they correspond in general tenor and 

eifect 7 
512 A. I should say they correspond in their general tenor and 
effect. [read them quite carefully. 

(). You say that these bonds, in order to complete their execution, 
required the signatures of the trustees, didm’t vou 7 

A. I stated there was required the signature of Mr. Rolston, my 
co-trustee, | 

Q. Was that what the bond required? Do you mean to say you 
put your signature to it ? 

A. Yes. 

(). After that ? 

A. And after that they required the signature of Mr. Rolston, my 
co-tmastee. | 

@. You don’t know whether that was ever put to it or not ? 

A. I stated, in answer to Judge Dillon, that [ did not. 

(. IT understand you to say, Mr. Root, as one of the trustees, this 
special mortgage was delivered to you? 

A. Yes. 

(). Where did that take place ? 

A. In the office of the Hannibal & St. Joseph R. R. Co. 


“* 


LOLSTON ET AL. V. CRITTENDEN ET AL. 289 


red 


i), era vou rememoer the date, ar about the date ' 
A. Tt was either the oth er 6th of May. 
(). fiow long did it remain in vonr possession 4 
A. I can’t state quite how long it remained in my possession. 
(). As much as a month 
A. It was there most of the tine; during the time I was signing 
the bonads. 
(), [Low long were you there signing the bonds ? 
A. Parts ot two davs, 
Q. Was this mortgage taken away before you got through with 
the completion of the signing 7? ; 
A. I don’t think it was. 
(). Was it talken away about that time ? 
A. I don’t think it was. 
QM. When was it taken away ? 
A. I don’t know. 
(). What is your best impression about it ? 
= [ have no impression about it. 
Then you raid t know whether it was ever taken away or not ? 
74 i left the bonds and the mortgage un ~ which these bonds 
were Issued to be delivered to my eco-trustee, Mr. Rolston, and the 
— tion thus completed, 
Then L understand you to sav after that you don’t know what 
PB se ot therm ? 
A. No, sir; not of my own knowledge. 
QM. Who delivered that mortgage to you, Mr. Root ? 
A. [think it was delivered to me by Mr. Lilton, secretary of the 
Hannibal and St. Joseph It. Tt. Co. 
Q. Who was present when it was delivered 7 
A. There were others in the room; [ dowt know who thev were. 
(). Was that in the office of the Hannibal and St. Joseph Rail- 
road ? | 
A. Yes 
(). Do you remember whether Mr. Dowd was present or 
old not ? 
A. I do not. 
Q. Mr. Elihu Root ? 
A. My impression js that Mr. Elihn Root was present; we rade 
down town that morning, and I think we ealled at the office to- 


wt 

—, 
* 

~ 


gether. 


(Q. You say that Mr. [lilton delivered it to you ‘ 

A. That is ny impression. 

(). W hit did hie Say to vou, When he delivered it to Vou, about if ? 
That [ dom’t remember. 

(). Do you remember whether he said anything at all or not‘ 

A. I do not. } 

(). What did he say @bout it being delivered back to him 4 

A. I don’t think he said anything about that. 
Od 
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(), W hat. if anvthing, did he Suv how long it was to be retained 
by you? 
"A. T don’t think he said anything about that. 
(). Do you mean to say that he SHIN pLy handed it to vou and made 
no remarks 7 

[ don’t remember whether he made any remarks or not, 

I want to ask vou if it was delivered to you as one of the trus- 
tees, or simply delivered to you as matter of information as to what 
it contained 7% 

A. My understanding was it was delivered to me as one of the 

trustees, 

Who did you get that understanding from ? 

A. I don’t know. 
D1d Q. Who gave you to understand that ? 
A. I don’t know from whom [ got it. 

Q. You don’t know how you got that understanding 7 

A. No, sir; my understanding was that as trustee the mortgage 
should be delivered to me before I certified to the bonds. 

©. You don’t happen to remember how you came to get that, o1 
was it a mere conclusion of your own; how did vou come to get 
that impression 7 

A. I ean’t state how [ got the impression ; [only know that my 
notion of the duties of a trustee was that the mortgage should 
be delivered to me before I certitied to the bonds, 

It was also your Impression threat vou ought to retain that 
mortgage P 

A. My impression was that the mortgage with the bonds must be 
delivered to my co-trustee, Mr. Rolston, in order that the execution 
might be complete. 

J. That is, your understanding was that, as trustee, it was your 
duty to hold that mortgage ? | 

A. It was our duty to receive that mortgage. 

J). It was your duty to hold it; vou know it was vour duty to re- 
ceive It and give it up to some third party; you didn’t have any im- 
pression ? 

A. I don’t think TI did. 
). You are unable to state whether it was your duty to hold it or 
not, then ? | 
~ IT am, 
O16 Then, as one of the three trustees, you undertake to 
state that you don’t know whether it was vour duty to hold that 
morigage or not; [mean the actual possession of the mortgage ? 

A. I do not. 

Q. IT want to ask you, Mr. Root—of course [ am interrogating 
you us trustee—why didn’t you put that mortgage on record 7 

A. I have no knowledge Whatever in regard to the matter of re- 
cording that mortgage. 

aR I didw’t ask you as a matter of fact whether it was; [ ask vou 
Why it was not recorded ? 
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A. ft heave no information whatever. 

Q. Did you ever have any conversation with your brother iu re- 
i gard to the recording of that mortgage ? 

A. I don’t believe T did. 

(). Nor with your co-trustees ? 

‘. No. SIP. 
'us- 


hat Q. Did you ever hear the question discussed 4 
; : A. I don’t know that I ever heard it discussed. 
(). What is your best Inipression aus to Whether you heard it cis- 


the enssecd Or not ¢ 
A. it is my impression that the question of recording that mort- 
gage was discussed in connection with the assigument to these three 
trustees that was expected to be made by the State of Missouri.” 
(). Will you be kind enough to state where that discussion took 
place ? 
A. I think that discussion took place—lI can’t fix it. 
Se ol? @. Can vou tell us who engaged in that conversation ? 
A. I think Mr, Elihu Root was one of the parties. 
sop (J. Can vou state any other parties 7 
eb A. Whether Mr. Dowd was in the conversation, I can’t say or 
recollect. 
ny (). Who of trustees was present ? 
ld A. [don’t think any of the other trustees were present except 
: myself, 
aut (). What was the character of that conversation ? 
A. Lean’t reeolleet. 
re (). What is your best impression as to what was said relative to 
tl the recording of the deed ? 
A. I can’t recollect it; when I stated [ thought I never heard it, 
ir during your questioning there came across me a vague recollection 
that there was a discussion in regard to the recording of the mort- 
gage; there was some discussion, | 
s (). [ domwt remember whether I asked you where that discussion 
l- took place ? 


A. Can’t recollect. 
(). Whatis your general impression to the drift of that conversa- 
I" tion, the result or conclusion, if any ¢ 
A. [can recollect nothing further in regard to that conversation, 
that the impression that [have given that the recording of this special 


) mortgage Was to be connected with the recording of the assignment 
t ~ mide by the Governor to these trustees. 
| D18 (). Can you tell in what manner it was to be connected 
with 1t % ; 
A. I prestine connected in point of time. 
(). That is a presumption % 
- A. Yes, that is the conneetion that comes in my mind, 
Q. You were not present when the payment was made? 
A. I was not, 
(). [lave you personal knowledge in reaard to that ¢ 
> 
* —— 
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A. No personal knowledge in regard to that whatever. : 
(). Did you ever see this receipt before the payment was made ? 
A. No, sir. 

(). Ifow long after was it that you saw it? 
A. [ don’t thn ik Isawa COPY of the receipt until [ saw it in the 

bill of complaint Or a COpYV of l. 

(). How did it happen, Mr. Root, that yon didn’t see 1 

A. I was not where it 

(). I think it will shorten matters a little by my asking this qnes- 
tion: if you were at home in Clinton during: all this time after the 
execution of this mortgage until the payment of this money and 
long atter ? 


4 


A. {was at my home in Clinton from the 7th of May until after 

the 20th Sane, there or there: eo uts. [To was not in New York city 
ied that time. 

919 Q. Then you were not here during that time to give your 


personal attention to the matter ? 

A. I was not. 

). Didn’t vou leave the arrangement of it entirely to Mr. Elihu 
Root and your co-trustees ? 

A. I left the arrange - nt of 1t to my co-trus tees, 

(). And Vour brother, Mlihu Root 7 

A. Tanthorized my brother, Elihu Root, to take any technical 
steps that may be needed, 
(). In other words , to represent you as a trustee ¢ 


A. No, sit 
Q. What do von mean by technical steps, Mr. Root 7 
A. T mean those which were inatters of form-—formal steps. 


Q). Don't you meal 1 if it was hecessarv to take legal Sieps by Way 
of compelling an aainiieieie’ from. the Governor— -anything of that 
kind—that he was authorized to do that for vou ? 

A. I don’t know that that was In my mind at all when I made 
that statement. 
). Was not the matter discussed 7 
A. To compel the Governor—— 
@. Yes? 

[ don’t think it was when [I was here in May. 
Was it not, at the time you were bere in May, your understand- 
Ing that it was part of the plan of this payment that the trustee 
520 should take steps for the execution of a release if it was de- 
clined or retused ? 

A. I don’t think it was. 

Q. sangeet say anything about that, or any correspondence in re- 
lation to it ‘ 

A. In May ? 

Q. Yes, or any time along prior to the 13th of June. 
A. I don’t recolleet. anything of that kind prior to the 13th of 


meeere 
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(). At that time did you ever hear or know of any correspond- 
ence ? ) 
A. J did not. 
(). y ou really had nothing to do with it ‘ 
A. No, sir. 
(). Or with any transaction ? 
A. Not after the 7thof May. 
(). That was the time of the exeeution of the mortgage, was it ? 
A. [It was after I certified to the bonds. 
(). [twas the completion, [ suppose, of the business of the trustees ? 
Yes, 
Q). Any information which vou had after that, [T understand you 
to say, vou got from other parties 7 
The information that [ obtained after that I obtained from Mr. 
Elihu Root, counsel for the road, prior to the 20th of June. 
A. I believe you stated that vour understanding of the effeet of 
that payment was derived in part from reading the acts relative to it 
and communication made to you, Or advice of counsel, or 
521 whatever it was, by officers and attorneys of the road ? 
A. Yes. 
(). me vou read the act of 18657 
Eid. 
j 3 


hen Twill ask you what vour understanding of that act was; 


> 


mP construction you }) nit pon it as trustee ? 

A. Mv construction of the act of 1865 was that it was intended in 
its terms to measure the obligation under the State hen of the Ifan- 
nibal & St Joseph I. I om & as that if the trustees performed the 
duties of that act that they became entitled to the subrogation of the 
hen of the State 

Q. Did you also understand that if they paid the $5,000,000 and 
amount of interest acerued to a given time, that that was a comph- 
anee With the act ? . 

A. That was my understanding. 

q). That was the eoustruction of your counsel also ? 

a4 Pe We SO. 

1) yada’ t they vive Vou that adv ee 

I don’t remen iber that IT took their advice on the question, 

©. LE will ask von then this question: If you didi’t have sufficient 
your construction of that act to venture to make a 


econtidenee in 
neipal and interest up to, say the first of July, 


tender of amount of pri 
and rely upon that as a compliance with the act? 
yA A. I doubt whether [should have sueh contidenee in my 


interpretation of the act 
Q). ‘Phat is your own individual Interpretation ? 
A , Yes. 
(). Let me ask you, with your own views on the subject, and such 
as vou received from vour counsel, if you didmt entertain that opinion 
that that would be a complhance with the act ? 
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A. Lentertained the opinion, as I do still, that that was a com- 
pliance with the terms ef the act of Tsbo. 

Q. And upon that you acted ? 

A. Yes. 

Q@. And without that conclusion which you entertained, vou would 
not have acted as von did ? 

A. I dow t think I should. 

(). That is to say, vou would not have consented as trustee to that 
payment had it not been for your faith and confidence in your view 
and that of vour attorneys in reference to that act 7 

A. I should not have made that payment as trustee but for the 
confidence that that payment satistied the requirements of the act of 
1865. 

(). That you were complying with the provisions of the act ? 

A. So I understood. 

(). I want to ask you the further question, if at the time you 

made this payment, as a matter of fact, you didn’t Know 
523 that the State was demanding a further payment than that 
which you proposed to make ? 

A. I knew that the State had demanded a payment of S180,000 
In addition to the $5,000,000, whereas the trustees paid but 890,000 ; 
I knew there had been a further claim of 890,000. 

(). Tlow did you get that information ? 

A. From the officers of the road. 

(). They told you so ¢ 

A. ¥en. 

Q. Had you any communieation with any of the State officers 7 

A. I did not. 

(). Or any conference ? 

A. I had not. 

Q. Now, [ want toask you if you knew that the State did make 
a further claim 7 

A. That it had made a further claim ? 

Q. Prior to the time vou consented to this payment. 

A. Yes. | 


©. Now, if you had known at that time that the State made a 


‘ 
7 


claim that was equal to all the unmatured interest on the coupons, if 
it would have affected your action in reference to that matter 7 

A. I should have objected to the payment of that money as trus- 
tee under that special mortgage. 
Q. Why? | 
524 A. because could have seen ho possible good COTHC from 

the paviment of that money 5 [ could have seen injury. 

(). At the time you made that payment did you expect to make 
any further payment ? 

A. I did not. 

(). Then what reason had you, if you knew that the State had 
claimed a further amount, what reason had you to. believe that the 
State had ever relinquished that claim 7? | 
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receipt and certificate that the State had waived its claim and were 

prepared to give us an assigniment, : 

(). Now, was that supposition predicated upon any fact that you 

received from anv State officer ? 

A. No. sir. 

(). Directly or indirectly ? 

A. No, sir; [have received information indirectly as to the posi- 
tion of the State officers, but not directly. | 

QM. Vhroagh whom ? 
ae hrough 4 the officers of the road. 

(9. What was that information 7? 
A. Information they gave me that the State was prepared to ac- 
cept the money, and it was expected they would make us an assign- 
ment, 
(). Prepared to aecept the— 
A. S5090, 000, 

O25 (). Did they tell vou that the State had made any such 

promise as that, or intimated any such intention, 

A. L doit remember the precise form in which sach information 
came to me, but the impression left on my mind was distinet and 
positive that the olficers of the State had made such an implied 
agreement, 

(). Where did vou get that oe from ? 

A. From Mr. Ehhu Root, or Mr. Win. Dowd; I don’t remember 
from Whom. 

(). Do vou know what it was that was said, that made that 1m- 
pression on your mind 7 

A. I do not. 

(). [lave vou any impression now on your mind that you did re- 
eeive such information from them? [tis not a general impression 
ot your own thraat you cannot account for ? 

A. No, sir; if is a very posit ve and distinet understanding, that 
1 :eceived from them that information. 

(). That when that money was paid the State would execute a 
assignment ¢ 

A. Yes. 


(). [want to ask you, if it was not their opinion, if they didn’t 


sive In to vou as a matter of opinion ? 


A. Give me Whiat, as a matter of opinion ? 

(). Phat the etfeect of the payment wonld be a release ? 

A. It was not as a matter of opinion that [received that informa- 
tion. 

Did they tell vou that they received any communica- 
526 tion from any State officer to the effect that when that pay- 
ment Was made an assignment would be executed 7 

A. I don’t recollect that they made use of any such precise terms 
In sach statement. 

(). Didn’t they tell you, at various times, the effect of that pay- 
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State lien | Didiv’t thev tell vou that 


thacet pavinent, there would be an 


| 

A. They told me, as a result of 
assigninent of the State lien to Rolston, Dowd, and myself, as trus- 
tees. 

(). By operation of law 7 

A. By the operation of the Governor under the law. 

(). They didn’t tell you that the Governor ever promised to do 
such a thing ? 

A. They made no such statement in terms. 

(), Twill ask von if they didn’t tell you that he woald do it, when 
the money was offered 7 

A. I don’t remember that they made that statement. 

@. Anything similar to it 7 

A. I don’t remember that they made any similar statement. 

(). Can you tell what they did say % 

A. I don’t know that [ can give the precise terms in which they 
gave it. 

(). Give if as near as you can. 

A. I ean’t give the terms at all. 
O27 (). All that you ean say is, you have an impression of that 
kind ? 

A. All that I can sav is, that [ received information from the 
officers of the road to the effect that there was either an express or 
implied agreement that on the payment of this money the assign- 
ment would be made. 

Q). But where or how you received that information you can’t tell 7 

() 
has never been satistied 7? 

A. Not to my knowledge. 

(). It has been paid ? 

A. Not to my knowledge. 

(). What became of the money derived from the sale of the three 
millions of bonds, consolidated bonds 7 

A. It repaid the loan that had been made on the security of this 


mortgage. 


.s 


Q. ‘These bonds are held by the Farmers’ Loan & Trust Company ? 
A. TL understand that these bonds are held by the Farmers’ Loan 
& ‘Trast Company as collateral security for the benefit of the holders 
of the bonds under the consolidated mortgage. 
(). Then it is merely as an additional seeurity toward the holders 
of the consolidated mortgage bonds; 1s it not a mere hypothe- 


I cannot. 


} 
‘i 
), ] understood you to Say, Mr. Root, that thysat special mortgeyage 


528 cation or a collateral security 7 
A. I don’t teel prepared to give my opinion; that might 
be a question ot law. ; 
(). [ dowt want your impression. 
A. [Lam not prepared to give my opinion on municipal law as re- 
lates to the sale and hypothecation of railroad bonds. 


ae 
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J. | He Toney tnat wits borrowed from t hyivi COMPLY bias bygaeagy 
repaid 7 | 

A. S82.800.000 of that money has been repaid, 

Q). Phe vonsolidated mortgage bonds represent the indebtedness 
of the company, does it not 

A. In one sense, ves, 


ry 


(). These intermediate bonds, are these bonds held for any other 


%) 


purpose than simply as a sort of collateral security for the benefit of 


7 ° } = 4 aa _ { ‘ ‘ | m 
the holders of the consolidated mortgage bonds, and not as the rep- 


resentutive of anv actual obligation entered into by the company, 


independent of anything else 7 
A. ‘Vhev are held, according to my information, as further and 


ela} . iio ’ e ms + ad { , t| } 1] "ar L* ha “cy? ‘ ly ey | s *f *. § 
acdditlOhai Security Tor the holders Oo: the consolidated mortgyage 


. - , es ‘ sities ‘ ase ; 
bonds, and the holders of the consolidated mortgage bonds having 
re 3 > “— +] ° ata . nite } a dl ' , : . 

pul their menev nto Those bonds the SCCUPILS Or thew nove CECT nds 
Upon the 3.000 bonds issued vader this special ! 
.& hy 5 


, ‘ } | be ? ? , ; 
(). Suppose these consolidated bonds were al 


Comes ot the intermediate bones ; Lo thes represent ctl) \ 
929 further obhgation 7 
A. That is a question to which T should not like to make 
an answer. [tis merely a matter of Opinion, not cf facet. 


‘i. Let me ASW Vou tills quesuion, ads a tinahh OF Dard sense, 1i these 
i Tt 
i 


. , . . he ‘ie reniar = . cates 
consolidated mortgages were piel OU TO-TROPrPOW, what PI 
4} Y ree: “es a uere »¢ pS *?) ’ : et. J =« A & 
the Farmers’ Loan & Trust Company to hold these intermediate 


’ 1 ) Tt , : . v. ae . . ° Pe ie x Pies s ’ 
bonds any rOnger | Do thev after that represent anv Obleation of 
zg “1 - Yt ; 7 1 Pe P ' *) ie ; a 23 ai . cee « + 
the Hlanmibal and St. Joseph Iailroad Co.? Lb just want vour best 
™ ° 1 Y ’ o - a ? ae 7 
Hpression about that. L dont SUppose VOR are a lawver, 


That is just one reason why [ dom’t want to give an answer, 
because Lama lawyer. [ dowt know what fechuienl position they 
would be in the premises.  [ suppose, if they were held as seeurity 
for the holders of these consolidated bonds, if the consolidated 
bonds were all paid, and the railroad owed no debt, then there 
would be no basis tor the seeurity of the debt. a they owed no 


debt, there would be no basis for the security, 

(). Phe intermediate bonds are held sumply to strengthen the 

consolidated bonds; that 1s all they are held tor? 

A. That is my understanding. 

(). When the consolidated bonds are paid off, what farther obli- 

gation attaches to the old bonds on the part of the Ilannibal & St. 
Joseph R. R.? 

990) A. As I stated before, that the indebtedness for which 
the intermediate bonds are security, if that is paid, then 

the intermediate bonds would have no value, as far as [ can see. 

Q. Then, when you say that the special mortgage has never been 
satisfied, vou simply mean to sav that while the loan upon which 
the special mortgage was predicated has been paid, that the special 
mortgage is still held as collateral for another loan. “Is not that 
What vou mean when you sav it has not been satished 7 

ate 


* 2 


ET 
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A. I mean, when [sav it has not been satisfied, tt still exists as 
chi oblic: ation of the ra ilrond Co, 
. [t exists only then asa security 7 
That is all the existence it has. 
as security for certain bondholders, 
Q. eerity for bonds issued under another mortgage. Is not 
that it 7 
A. The present holders of the consolidated bonds are those for 
whom this special mortgage is now held in trust. 
Q. Who holds these special bonds? [ believe vou stated thes 
were held by the Farmers’ Loan & Prast Company. 
A. That is my information. 
Q. You dont know that as a matter of fact 7 
\. I never inspected their vanits. 
Q. You didn’t deliver them to them ? 
551 A. I did not. 
Q. Whether they hold them or not is a matter of second- 
ary information to you ¢ 
A. Yes. 
Q. You state that vou never heard, Mr. Root, that the act of [S695 
Was repealed until after the decision of the mandamus case ¢ 
A. That Is. it Was SO held by the operation of the Cot stitution. 
(). [low did you get that information 7 
A. That that was claimed ? 
Yes, 
A, I got that information from some hewspaper of the State ot 
Missouri; first intimation of that fact 
(). Didn't you get you! Information that it only repeated In so far 
as your view of it was concerned, thit it authorized \ vou to pay the 
pri ren sum and amount of interest up to « given date 7 
The 1 Inform ition W: cs that the constitution re peale “dd the aet of 


<a 


Q). Absolutely ? 

A. That was the information given in the newspaper. 

(). Is that the only information you had in reg: wa to it ? 
\. IT have heard the matter discusse “1 since that time. 


(. — t you underst: anid at the time you made this payment of 


oe O90. OOO that the State aid bonds — didn't you unde rstanad 

as that the payment of this sum by vou lett upon the State an 
ol) ligation to payvia large amount of interest after that? 

A. I understood that the pavinent of this sum by the trustees 


would AVE Qpon the State ho obligation ice) pray eertuln rnOulits of 


Interest; [ supposed that the State would be able to retire bonds 
which were subject to call under the act of Mareh: [T domwt remem- 
ber the date it was passed, so that its loss would be inconsiderable. 
@. You say that that act of March 26, ISSL, was passed to enable 
the State to retire a number of its bonds ? 
Chat is my recollection, 
(). tlow did you get that idea ? 


» 
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ne the act 


A. [think ] wot 1 trom: rending 


(). That was the eonstruetion. then, that Vou put Upon that act f 

A. ‘The notion that got into my brain on reading it. 

Q. Did you have any conversation with your attorneysin regard 
to it ? 

A. IT dowt remember that [ did. 

(). Did vou have anv reason to believe that the State officers en- 
tertained that view of it ? 

A. Thad no direct communication with the State officers on the 
subject. 

(). You had no information, then, that they entertained that view 
of it at all 7 

A. The information that [reeeived was like that [ received 

O99 from the officers of the roadin regard to the assigument; the 

information was given to me in sach form that it Was my im- 
pression at that time. 

() W ho gave it to you, Mir. Root ? 

A. I presume it was either given by Mr. Dowd or Elihu hoot. 

(). Generally speaking, in regard to these matters, you got your 
Impression from them ? 

A. My information was received from them, together with what- 
ever T had read of the acts of the State of Missouri, and what I had 
read in regard to the provisions in this trust in which [ was trus- 
tee. 

(). Then you acted upon your opinion of the laws and such in- 
formation as you received from the officers of the railroad company 
and the advisers of the road 7? 


A. Yes. 
(). Now, vou stated you were informed that the additional 


amount that the State claimed was capitalized at the sum of Si80,- 
QO) + 

A. Yes 

(). Where did you get that information ? 

A. I think I derived that from Mr. Elihu Root. 

(). Get it from any other souree | 

A. I do not know that [ did. 

(). When did vou get that trom Mr. Root ? 

A. I do not remember precisely; [ presume it was in May, when 


i © 


i Calire here, 
O54 (). You had no knowledge or reason to believe, at the 
time vou made that payment, that the State had relinquished 
that claim, had you? 
A. LT had reason to believe it trom the fact that they gave a re- 
ceipt and also a certificate. 
(). But that receipt was given to vou at the time—you were not 
present, however, at the time. 
A. I was not present at the time; I could not have knowledge of 
the antecedent cireumstances. 
() You have stated vou would not have been willing to make the 
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7c Lond sd ‘ ° " c. t %.* . ‘ ) 4; . 1 ‘ a 
pase hi unless VOU nnderstood that thy prearVrane nf was an entire ae 


vant the company 


auittance of the State a 
47 
| thal [ mnde thyint statement: [ do not Re LOW that { made 


— 


in just those terms. 
Q. What reason had you to believe—vou say vou had understood 


bck the State « claimed cUlh eeldlitionsa! enount of SLSO.000: thiat Is 


the information vou had—what reason had you to believe that that 
claim had been relinquished 7 

A. The oulv reason that [had to believe that that claim was re- 
linguished | did not beleve—— 

(), Did you have any information, direct or indirect, from any 


7 
+ 


person represe nting the State 


535 A. No, sir; [received the information stmply through the 
officers of the road. 
Q. That the claim had been relinquished % 
A. That an assignment would be made. and that the claim would 


Ln it 

be relinquished. 

Q. What kind of assignment 7 

A. Lien of the State to the trustees. 

(). Absolute or conditional ? 

A. I do not think there was any qualification put upon it, and 
therefore think it was absolute. 

Q). This information you had that the amount had been capitalized 
at $180,000, you did not get from any State officers 7 

A. If did not. 
(. Who did you get it from ? 


& 
& 


fis [ think ] have stated once | rot it from lili Root. or Mr. 
Dowd, or both. 
Q). Mr. Root, vou lave stated that you knew there wus a farther 
claim than the $3,090,000 by the State ? 
isk vou if the amount of that other elaim eould have 
had, under the circumstanees, entered into vour action as trustee In 
the matter of vour making this pavinent, anv amount in excess of 
What you did pay pine the amount of any claim in excess of 
What you paid could have had any effect in your action upon making 
the payment? 
, A. [do not know that the amount, but the character of 
5360 wy os would. 
That you relied upon the suficicney of your payment ; 
is not th: at so ¢ 
A. [understand that our payment was suflicient. 
SN y Ou re ‘ied Upon that pavinent : ? 
A. L relied upon the payment, together with what [ understood 
the —- of the State officers was. 
(). Didn’t you rely upon that payment as sufficient to entitle you 
fo an assignment t ¢ 
' | ~ . a ' — . ° ° 
A. T understood the payment was sufficient to entitle the trustees 


oo 
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to an assignment, and relied upon the suflicieney of the payment 
and what [understood was the position of the State otlicers. 
Q. What had you to rely upon the State officers, if the payment 
Was sufficient 7 | 
A. There is a difference between the sufficieney of the payment 
in itself and the way in which the payment was made. 
Q. [f vou made a payment that entitled you to an assignment, 
that was all vou needed to do. 
A. It was all that was needed ultimately, not all that was needed 
directly. 
(). You stated that Mr. Elihu Root was representing vou teehni- 
cally; didm’t you know that Mr. Easley was representing you in 
Missouri and bringing actions there to compel the execution 
Z of the assignment ? 
A. I knew that Mr. Easley was taking steps in the name of 
the trustees, to which steps [ assented. 
Q. You knew, then, that he was representing you in this 
matter ¢ 
A. I knew that he was acting for the trustees in bringing that 
suit, for J signed the complaint in the suit. | 
QM. You signed the complaint, you say 7 
A. [signed the complaint, the original complaint, [ think; that 
is my recolleetion. 
Q. You stated, Mr. Root, that vou had no other means to make 
any further payment as trustee. You had no other means to make 
anv farther payment on the State debt ? . 
A. No other means as trustee. 
Q. What do you mean when vou say you have no other means as 
trustee; have you any mneans otherwise 7 
A. Ido not know that is pertinent to the question. I have no 
means as trustee. | 
Q. You have other bonds deposited in the Farmers’ Loan and 
Trust Company ¢ 
A. IT, as trustee, have no other bonds in the Farmers’ Loan and 
Trust Company or anvwhere else, 
(). Lave these three milhons of bonds ever been sold by the 
trustees ¢ 
9358 A. I should consider their negotiations with the Farmers’ 
Loan and Prost Company 
Q. Tam not asking von for an opinion or consideration; I ask 
you, as a matter of fact, have these bonds ever been sold ? 
A. In my opinion they have been sold. 
Q). Ilow were they sold 7 
A. They were sold by the Farmers’ Loan and Trust Company, 
and the bonds have passed out of the hands of the trustees into the 
hands of another party, for whom we are trustees. 
(). And that is what von mean by a sale; you mean, when you 
deposited these bonds there, which bave not been sold, and got 
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monev by the sale of other bonds, that is what vou cail a sale « 
special mortgage bonds f 
A. We got money by depositing and the negotiation of these 
bonds. s2.S00,000. 
That has been paid. 

A. It was not at first. 

Q. It is now? 

A. That loan has been paid. 4 
). As a matter of fact, vou never have sold the bonds as trustee ? : 
A. It de pends altogether What Vou teat by the word sold,’ 

Who bonght the bonds, if vou sold them 7 
. The Farmers’? Loan and ‘Prust Company. 
(). What did they pay for them ? 
A. $2.800.000. 
Q. How did they loan you that $2,800,000 ? 

939 A. They loaned us that on that security. 

They loaned it and they bought it at the same time ? 
Not at the same time 


\ 
(). It was either a loan or a sale, which will vou call it 7 
A. It was a loan. 
QM. It was a loan of $2,800,000 7? 
A. On those bonds as security. 
(). The money was actually realized by $3,000,000 of consolidated 
mortgage bonds ? 5 
A. Yes. 


(), No money actually came out of the bonds executed under the 
act of 1865 ? 

A. The money that came out of the sale of the 83,000,000 of 
bonds sprang from the security of the special mortgage 


rugve aus well as 
from the sec UTE {the ¢ onsolid: ated eailie cud thiet sis Vy resu ited 
in the transfer of ee property in the special mortgage bonds as well 
as in the property in the consolidated bonds. 

The money that Vou Sav sprang trom these two Steps actually 
Sprang from the sale ot the consolidated bonds g 

A. The immediate transaction or evidence of indebtedness which 
the railroad should pay, 

(). What bonds were advertised ? 

A. The consolidated bonds. 

(). Lask this question: If you advertised any special mortgage 

bonds tor sale ? 
DAO A. There wv vere ho speck | bons ls dvertise ve for s: ale. a 
(). And the my acti uly, there were no Spee itl bonds sold ¢ 

A. That is another question, 

(). You have stated that the special Mortzage bonds were not ad- 
vertised for sale % 

A. Ido not know. | 

®. Were any of the special mortgage bonds actually sold ? 
A. Not in the tnarket. elas 


(). Were they sold at we ¢ 


4 
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A. fshonld elaim that thev were sold. 
{>}. Aetu: ally wee i 
I 4 } : | 1 - : 1 ° ’ 
A. 3 should Chaitin that they were sold by the sale of this evidene 


of indebtedness, which is called the consolidated iInorfyage, 

(9. Then you mean to say that the consolidated mortgage was sold 
and the security of the consolidated mortgage was sold also ? 

A. IT should claim that in the sale of the consolidated mortgage 
bonds the property in the special mortgage bond was transferred and 
that this constituted a sale. 

©). You understand a sale ordinarily to operate as an actual trans- 
fer of property, don’t you ? 

A. Yes. 

(). Do you understand that the deposit of collateral security has 
the same effect 7 

A. Not necessarily. 
O41 Q). Well, that was the transaction with. respect to the spe- 
clal mortgage bonds ? 

A. Not precisely, 

(). Explain the difference. 

A. The ditference is this: that the terms of the consolidated mort- 
Aree, and the bonds issued under it, referred to the special morteage 
bonds, so as to Iniike the special mortgage bonds become security 
for the payment of the consolidated mortgage bonds. and they put a 

special restriction upon these spectal bonds “ia their retirernent by 
the railroad company. The railroad company cannot retire those 
special mortgage bonds as they could ordinary mortgage bonds. 

Q. Now, then, to sum it up, do they amount to anything more 
thin a sale 7 ! 
ft is a matter of conelusion. 

() You do not mean to eXpress anv Opin yn about it? 

A. No. 

Q). T want to ask vou if you construe the act of 1865 as requiring 
the trustees to pay all ner unmatured coupons on the State aid bonds 
to their maturity; that is, to pay all the future coupons that had not 
matured at the time vou made the pauvinent ¢ 

A. I did not so understand it. 

Q). Did vou construe the act of 1865 to require the trustees 
542 = to pay all the unmatared coupons on the State ald bonds to 
their maurarity betore —_ could require the Governor to as- 

sign the State’s len ? 

A. [ didit so interpret the act of 1865, 

Q. If vou had known that the State was making such a elaim, 
With vour views of the law and your advice by counsel, would you 
not sll have made the payment 7 

A. Under the impressions that I had at the time, [ would not 
have made the payment. 

Q. Why? 

A. Beeause [ should have seen nothing to be gained by it; I 
should have preferred the question in some way definitely settled be- 
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fore so large an amount of money had gone out of the hands of the 
trustees. 

(). You knew there was some further claim by the State; at least 
vou had known it? 
~ A. TE knew that there had been a further claim of 890,000, 

(). At the time vou made this payment did you make any inquiry 
as to whether there was any further claim ? 

A. As I was not here between May 7th and the date of payment « 
T was not in position to make any inquiry, 

Q. Did you make any inquiries us to what the views of the State 
oflicers were in respect to that matter between the 7th of May and 

the time at which the payment was made, the 20th of June ? 
O45 A. I was not here on the 20th of June. 
QM. Between the 7th of May and the 20th of June ? 

A. ITmav have made that inquiry in letters. to Mr. Elihu loot. 
Very likely I did; [presume [I did. During that time I received 
Information, I think, mostly from him, possibly also from Mr. 
Dowd, which probably was in answer to my inquiry. 

Q. Can you produce any letters 7 

A. I do not think I ean. 

(. Did vou have any letters, or ever receive such letters ? 

A. From Mr. Elihu Root 7 

Q). Yes. 

A. I know that I received letters from Mr. Ehhu Root. 

-f 


Q. Do vou know that vou ever received any letters from hin. in 
Which he gave vou any information in respect to the views of the 

officers of the State as to the amount which vou were to pay between 

the 7th of May and the 20th of June, whether vou ever had such 
communications 7 

A. I know that I received the information, but the precise form 
In Which it came to me | can’t state. 

(). After the 7th of May ? 

A. From the 7th of Ma > to the 20th of June. 

(Q You received information that there was a larger amount 7 

A. You speak of my information in regard to the State 
o44 olficers ¢ 7 

(). With respect to a larger sum than that which vou are 
to pay. 

A. Iwas going to say that I had received information with regard 
to what the State officers said on the subject, the information that I 
received with regard to this claim of S1S80,000, that information «ed 
must have come by letter between the 7th of May and the 20th of 
June. ‘That last sentence refers to the position of the State officers. 

(). Position with respect to what ? 

A. With respect to the payment of this $3,090,000. Their views 
with reference to the payment and assignment, whether they would 
accept the money and whether they would make an assignment. 


, 
(). What were those views 7 | 
eo 
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thev would aecept the monev and make an assignment. 


I 
Q. An uncondidonal assigninent for that money ? 


¢ . 
A. That was inv understanding. 

). Can you tell how yor got that understanding 7 

A. I stated that [ cannot give it definitely. 

). You do not know either how or where ? 

A. Lonly know that I had that information. 

Q. [ want to ask you, Mr. Root, 1f daring this whole matter 


vour conneetion with the matter was not as passive agent 


945 acting under the advice of your brother and the other officers 
of the railroad company ¢ 
A. I should Sav not, Il acted as trustee under the appointment of 
the R. 1. Co. buat LT aeted, as far as I knew, on my own motion. 
@. Where did yeu get your information and advice from ? 


A. As I have stated, from the ofheers of the road and the papers 
from the trust deeds. 

@. Information in relation to what, the officers of the State ? 

A. [ received that information through the officers of the road. 

Q. And through Mr. Root ? : 

A. And through him as one of the attorneys for the road, 

Q). Did vou ever have any communication with the State officers, 
Or any of them ? 

A. No, sir. 

Q). Personally or by letter 

A. No, SIP, 

Q). Then, whatever information or communication touching any- 
thing said on any view entertained by the State officers with regard 
to this matter, you got from the officers of the company ov from your 
brother, the attorney ¢ 

A. Yes. 

(). [ want to ask you if you did not act under their advice and 
Information rather than your own ? 

A. I did not act as a passive instrument in their hands. 
d46 (). Was there ever any timeat which you and your brother, 
or any of the officers, disagreed in respect to any matter ¢ 

A. Not between the 7th of May and the 20th of June. 

(). between those dates ? 

A. No, sir. 

Q. Was there any time at which you disagreed ? 

A. I don’t remember any time. 

Q. Then you acted in harmony with their views ? 

A. In entire harmony with their views. 

Q. Mr Root, [ want to ask vou, if you know who holds the State 
aid bonds issued to the Hannibal & St. Joseph Railroad Company ?% 

A. I know that I don’t. | : 

(). State if you know who holds any of the coupons of the State 
ald bonds ? 

A. I don’t know 


“>¢ 
aod 
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©. Twillask vonif vou know of any contract existing between 


any of the plaintiffs In this bill, and any other party or parties, 


respecting any of these coupons or bonds t 
A. I do not. 
(). If the State of Missouri had translerred its mortgage on the 
Ilanmbal & St. Joseph property for $3,090,000, who was to 
547 own, or collect, or have the benetit of the future coupons to 
fall due, when paid by the State ¢ 
A. Future coupons of the State aid bonds ? 
(). Yes. 
A. The holders of the bonds, [ presume. 
(). Was not G. W. Easley attorney for the trustees ? 
A. Tdon’t know, sir; I knew that steps bad been taken, and that 
Mr. Easley was acting for them. 
©. You ratified his action 7 
A. Yes,sir. 
@. Younow acknowledge him as your attorney there now, and as 
your representative ! 


A. Yes, sir. 


Re-direct examination : 


Q. You never constituted Mr. Easley your general attorney to do 


any and everything 7 
A. Only in respect to these proceedings, 
(). In that respect he is acting for you, and you do not repudiate 
his action 7 
A. No, sir. | 
Q. To what proceedings do you refer to when you say * these pro- 
ceedings al 
A. These proceedings in which we are now engaged in the amend- 
ed and supplemental complaint and miandamus proceeding, 
(). You stated that vou had learned thronelh Mr. Elihu Root or 
Mr. Dowd, or both, that the State officers were making a 
o4s claim of S1S80,000 in addition to the 83,090,000, T wish vou 
to state precisely¥ at what time vou learned of that claim 
through Mr. ikoot and Mr. Dowd ? 
(Obj'd to as having been gone over In examination-in-chief and 


hap) 


In crossexamination,) | 
A. [don't know that I can state precisely the time in which the 
Information came to me. It was prior to the time when EF was here 
In May and executed the bonds and certified them ; that is mv recol- 
lection, 
J. Prior to the time you were certifying the bonds ? 
\. Prior to the 6th of May. 
(). Do you mean to say prior to that visit ? 
\. No,sir; prior to that date. 
). And at what time? 
\. It was prior to the 6th of May. 
(). Now, then, you have referred to certain information which you 
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received affer vou had certified these bonds in Mav, and had returned 
to vour home in Clinton, and the 20th of June when the payment 
was made which vou think must have been received by letter. Now 
What was that information ? 

(( bjected to. Letters speak for themselves. ) 

(). Ilave vou the letters 7 

A. I have not. 
odo (). Do vou know where they are ? 

A. They are destroved. Tf the information was received 
it was received as part of the letters containing other personal mat- 
ters ; they were not letters specially Upon this business. 

Q. What was that information in relation to; in relation to the 
position of the State officers ? 

A. It was in relation to the position of the State officers towards 
the trustees and the payment of this money and the assignment of 
the said Hen, As trustee, | was somewhat interested in the progress 
of the matters and made some inquiries in regard to them, 

(). Did that information make an impression and belief in your 
mind in respect to what would be done if the money was received ? 

(Objected to, Ist, that the impression made on his mind is nota 
fact; 2d, that the question is leading and the letters have not been 
shown to have been destroyed.) : 

(). State it generally. 

A. I have already stated generally with the distinct understand- 
ing that if the position was such that if the money was paid and re- 
ceived an assignment would be made of the State’s lien to the trus- 

tees. 
550 (). You stated that vou have read the aet of 1865. How 
much money did that authorize you to raise by this special 
mortgage ¢ 

(Objected to; it speaks for itself.) 

A. It authorized the trustees to raise three million dollars. 

(). Did you understand that act to contemplate raising only part 
of the sum to which the State was entitled 7 

(( Yojected to as irrelevant and Incompetent. ) 

A. I did not. : 

Q). Did you understand that act to authorize the execution of any 
receipt or to authorize the trustees to receive any receipt except one 
for the full amouat of the State debt and that would entitle thie trus- 
tees to an assignment ? — 

(Objected to for the reason that Mr. Root has stated that he read 
the act and judged tor himself, and as irrelevant and incompetent; 
also as leading.) 

A. I understood the act of 1865 provides specially for such pay- 
ment that would transfer the Hen of the State to the trustees, and I 
understood the act to provide for a certificate which should only be 
granted on the payment of the full sum; that was my understanding 
of the act of TS65. 
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The seeond section of the act of 1865 provides that 


aot ase the trustees shall pay into the treasury of the State 


astm of money equal in amount to all indebtedness due or 


owing by waid company the State. “anne (| “| | listbilities meurred by 
the State by reason of having issued her bonds and loaned the same 
to said company as a loan of the credit of the State, together with all 
interest that has and may at the time when such payment shall be 
made bave accrued and remain unpaid by said) company, and such 
fact shall have been certified to the Governor of the State by the 
treasurer, Who Is hereby directed to make such certificate, then the 
Governor of the State is hereby authorized and required to make 
over, assign, and convey to the trustees atoresaid: all 
and mortgages now held by the State, &¢.” What was vour under- 
if you hreved anv, as to the authority to make or receive a 


ie . . 
tO.) 06offirst jleus 
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}or 
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My 
partial payment an es ake and execute this certificate on receiving 
only a partial payinent } 


H . } . 3 . ei 
(CQ) brected fo ts Irre le Vant and Incompetent, cllidd ais Caine f{ i 


LQ) ¢ 
conclusion of the witness. ) 
A. My understanding was, that the law provided for the payvinent 
eid receipt for the entire sum, and that only on such payment a re- 
Ce ipot anid a certl iticate would be FIVER, 
902 hte-cross-exumination by Mr, SHteLps : 

In reply to Judge Dillon’s question vou said Mr, Easley 
was acting for vouin the mandamus proceedings and original and 
supplemental bill; Is it not a fact, that he was also acting as vour 
attorney When he addressed a communication on the 26th of Muay, 
ISS1, before the pavinent of — money to the fund comunissioners 
and the treasurer of the Stat Missouri ? 

(). Please look at Exhibit C3 attached to vour original bill and 
see _—— he dic U not % ¢ | 
s Exhibit C3 parports to be a letter from Easley, attorney for 
the Hannibal and St. Joseph Railroad Company and said trustees ? 
A, At that time [was not on the ground. Mr. Easley was not 
acting as attorney to my knowledge, — | 
Q. But you knew that Mr. Easley was attorney of the Tlannibal 
and St. Joseph Railroad in Missouri and Mr. Elihu Root was the at- 
torney of the road bere and vour authorized Mr. Root, to take such 
steps as might be necessary in regard to this matter ? 
553 A. Take such formal steps as ight be necessary, 
(). Do pon tnean to say that vou repudiated anything Mr. 
foot or Mr. Easl ley or us iened | | 
A. No, sir. 
Q. Don’t you admit that they were attorneys aud whatever they 
cnew vou knew ? | 
A. In one sense, yes; they were acting is my attorneys, but I do 
not want it napled that [ gave any specit authority 
(>. In all these matters Vou have acted in conjuneti on, with Mr. 
Dowd and Mr Ie lihu Root ? 


1 
i 
i 
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A. Acting as trustee. 

(). In conjunction with them, and under their advise ? 

A. I considered, as [I was trustee for the Hannibal & St. Joseph 
Railroad, it was my business to act with them. I have acted under 
their advices. 

(). Jn conjunction with them and in aecordance with their wishes 
In this matter ? 

A. In barmony with their designs. 

Q. Did you ever take an independent step in regard to the matter 
from its inception till now ? 

A. On my own motion. 

Q. Yes, without consultation and without their direction 7? 

A. No, sir. : 
Dot (). Did vou ever act contrary to their advise or suggestion 
in the matter ? 7 

A. No,sir. if I desired to act contrary to their wishes, [I should 
have resigned the trusteeship. 

(). Mr. Root, Judge Dillon has asked vou some questions. I want 
a little more explanation about it. You stated your distinct under- 
standing at the time of the payment was that it would result in the 
Governors transferring the State hen to you as a trustee, as one of 
the trustees—was that understanding vour understanding of the law, 
or was it based on any fact communicated to you by any State 
othicer 7 

A. My understanding was based on information given to me; my 
Information came from them, as to the position of the State officers. 

Q. Did vou know, that the State officers refused to give any re- 
celpt except on account, or any certificate except the money was paid 
Oh aceount ¢ 
\. IT was not aware of any such position on tlie part of the State. 
). You had had correspondence with Mr. Hhhu Root on this sub- 
ject between the 7th of May, and the time the money was paid ? 

A. [ presume I had had correspondence, 
556 (). Ile didn’t tell you anything of the sort ¢ 
A. No, SI, 

). Ile didn’t tell you that Mr. Masley told him ? 

A. No, Sir, 

Q? You left the matter entirely to Mr. Root and your eco-trustees 
while vou were attending to your professional duties at college ? 

A. Yes. 

(). You thought it was all right and paid no attention to it? 

A. Twas kept reasonably informed. 

Q). You had nothing to do with the active details here ? 
A. No, sir. 
(). You stated that vou did not understand that the act provided 
for any. receipt except a full receipt, and for an assignment in full of 
the State’s Hen. Did you understand that 53,000,000 was a full pay- 
ment of the claim 7? 

A. That was inv understanding. 


f 
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QO. Was that understanding based upon your own examination, or 
by the statement of your own counsel % 

A. On my own examination of the law, 

Q. And also by the advice of counsel ? 

A. Ido not know that I asked the advice of my counsel on that 
pout. 

Q. Then you acted entirely upon your own construction of the 

law ? 

D0 A. As far as forming that Judgment. 


Q. When you paid the three million and ninety thousand 

dollars that you paid everything that the law required % 

A. Vhatis my judgment now and then. 

(). Did Vou acknowledge that the chum of the State for the pay 
ment of the coupons was a valid claim ¢ 

A. No, sir. 

Q. Did you acknowledge if at any time? 

A. I don’t think [ ever did. 
@. You are not a lawver? 
A. [ have been a lawyer. 
(. You left this matter to Elihu Root, vour brother, and My, Kas- 


A. Yes, and my co-trustees. 

Q. Do you mean to say that vou would not have paid this money 
to the State if vou had known that the State claimed that they were 
entitled to the payment of the coupons to the maturity of the bonds 
—the State aid bonds 7? 

Please answer yes or no ? 

A. The questicn is not susceptible of a categorical answer. Not in 
the manner and form in which the payment was made. 

(). Question repeated. 


.* a 
A. No. 
Q. Why? 
A. The reason why [ would not have made it, beeanse [held under 


that form it would have pat the company at the advantage 
Doe of the State and postpone ali benefit from the pavinent to 
an indefinite period, 
J. Did you expect to submit quietly to the claim of the State 7 
A. Not entirely. 
Q. Why did vou make such a statement ? 
A. Because I would have advised some other form of gaining our 
tS. 
(). What other form would you have advised ? 

A. I don’t know, sir. 

(). But you paid over three millions of dollars without any inquiry 
from the State officers, or any one of them, what their position on this 
subject would be ? 

A. I didi’t inquire directly of any of the State officers. 

(). Did you have any communication from the State officers to vou 
as trustee—of anv character to you as trustee ? | 


loammal 
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A, Not to me as trustee. 

QM. You didn’t hear of anv such communication ? 

A. No. 

KJ. You knew that the State had made a prior elaln of SLSO,000 

more than vou Were paving ; and vou knew that vou were going to 

pay the amount of $5,090,000, and vou took no steps to ascertain 
What the r/ews of the State officers wus on that subject 7 

Ys A. I did not personally, 

(). Now, you stated that your understanding was there 
would not bea partial payment; that the law required the entire sum 
to be paid, and only on such payment would a certificate by the Gov- 
ernor be given. You havealso stated that you considered $3,090.- 
GOO that full sam; will you please explain how the sum of $150,000 
claim by the State could have possibly affected your action in regard 
to this matter with that view of the law 7? 

A. My action would have been affected by any claim on the part 
of the State whieh would have looked toward a refusal to make an 
limnmediate assignment of this Hen to the trustees. 

() You mean to say that if you had known that the State would 
have declined to make an immediate assignment to you as a trustee, 
that you would not have paid this money over ? 

A. Yes. | 

(). Now please state whi, with that view, did you leave that matter 
in the hands of other persons, and didn’t take steps to find out the 
position of the State officers? 

A. i had confidence that they would look to the best interests of 

the road and of the beneficiaries of the trust. 
559 Q. On page 73 of the exhibits to the original bill of com- 

plaint, in a letter written by George W. Easley to the fund 
ecomlnissioners and the treasurer, dated May 26, i881, several days 
before the payment of this money, I find this langnage: “* If you are 
Willing to accept said sum, and direct the treasurer to give the re- 
ceipt and the Governor the release provided for in said act, E will be 
pleased to know at once, When,in, and what shape would you lke 
the funds?) If vou determine not ‘to accept it LE would be pleased to 
have you designate some mode of oifering the payment which would 
be acceptable to vou as a tender.” What is meant by those words 
“acceptable to you as a tender 7” , 

A. [ don’t know that [am now prepared to interpret it. 

Q. Your understanding is that a proposition to tender would prob- 
ably be the leading steps for legal proceedings ? 

A. A tender is a preliminary step to entoree the rights, 

(). He further states, * he would snggest that if the money is not to 
be accepted that vou direct the treasurer to regard a check for the 
amount we want to tender as a good and sufficient tender, and thus 

relieve us of the expense and danger of bringing so large an 
560 amount of currency here.” Would you understand that that 
letter Was written in view of the fact that you were satisfied 
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that the State would accept this money, and without qnestion make 
this transfer ? 

A. I Ss] lip }) KOSC Ya there Wiis LO en of whit { the } sit 1On woul | he, 

(). “Tt the money is to be aee ete “dl. we propose to pay the interest 
up to July 1, 1881. If not “ ne accepted we only w: unt to tender 
the three millions and interest up to the date of the tender.” Your 
understanding of that language is to begin proceedings to iouwel 
the Governor to transfer the lien, 1s 1t not ? 

~ [ suppose that was in the mind of - Kasley. 

Did vou receive from Mr, Easley aiter the 26th day of May, 
a. any information that that state of cireumstances had eh: unged, 
and that the State was willing to accept the money in full? 

A. Not directly from Mr. Easley. [ had no communication from 
Mr. Easley whatever. 

Q. Did you have any indirectly from Mr. Easley ? 
A. Not to my knowledge. 


(). Any directly or indirectly after that from the State officers 7 
A. No, Sl] 
561 Re-direct exam. : 


The last half dozen questions here referred to state- 
ments in a letter of Mr. Easley, attorney for the TTanmibal and St. 
Joseph Railroad, and the trustees; do you know of the writing of 
such letter; and if not, when did you first see it ? 

(Objd to, as he has acknowledged Mr. Easley to be his attorney, 
and he is bound by whatever he knew. ) 

A. I think I first saw that letter in this printed book. 
(. When ? 
A. Must have been in the latter part of December, ’81. 
QQ. Had you any previous knowledge of it 7 
A. No, sir. 

hte-cross : 
). You don’t disown any of Mr. Easley’s acts -as your attorney ? 
A. No, sir. | | 
OWEN ROOT, 


It is stipulated that the deposition of Owen Root, jr., when written 
out may be sent to lim at his home, and be read in evidence after 
being signed by him and certified by the commissioner, without his 

being personally present and swearing to it again after it is 
562 written out and signed. 


[L. S.] 
May 20th, 1882. 
Henry N. Trret, being duly cautioned and sworn by the examiner 


to testify the truth, the whole truth, and nothing but the truth, testi- 
fied as follows: 
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Direct examination by Judge Dion 


Q. Look at the printed pamphlet, marked XN’, attached to vour 
deposition, consisting of twenty-four printed pages, and purporting 
to be copies of various letters and telegrams, and state whether you 
have compared the letters and telegrams with the letter-press copies 
in the books and the answer thereto received here, in New York, 
with the original; and if s9, state whether they are truly and cor- 
rectly printed. 

A. I have examined all the letters from George W. Easley and 
all the telegrams from George W. Easley contained in this pamphlet 
with the original letters and with the original telegrams. 

Q. Did you find them to be truly printed ? 

A. They are trulv printed; [ have compared the letters from Mr. 
Ehhu Root to Mr. Easley with the letter-press copies, and they are 

correctly printed; I have compared the telegrams from Mr. 
563 Dowd to Mr. Easley with the letter-press copies, and they are 

correctly printed; [have compared the telegrams trom Mr. 
Easley to Mr. Dowd with the originals, and they are correctly 
printed; there is a letter on page 6, dated January 19, 1881, ad- 
dressed to the ILon. Thoms T. Crittenden, Governor of the State of 
Missouri, signed by William Dowd, president, which I compared 
With a copy furnished me by the seeretary of the Hannibal and St. 
Joseph Railroad, and it is correct. 

Q. Have you examined the letter-books of the Hannibal & St. 
Joseph Railroad Company, containing the press copies of the letters 
and telegrams sent from that office between a 3d, S81, and 
July 9th, IS81; also, have you been over the books containing the 
original telegrams received at the office of she Hannibal & St. Joseph 


Railroad Co. daring the same period, and over the files of letters of 


the Hannibal & St. Joseph Railroad Company for the same period, 
for the purpose of ascertaining whether there are any other letters or 
telegrams sent or received between William Dowd and Elihu Root 
and George W. Easley, or any other officer of the Hannibal & St. 
Joseph Railroad Company, and the officers of the State of Missouri, 
other than those which are here printed, and if so, what was the re- 
sult of that examination ? 
db A. I have made such an examination and find no letters 
or telegrams other than those printed here. 

Q. With Mr. Easley or the officers of the State ? 

A. Yes. 

Have you made a similar examination of the books and files 
in the office of Elihn Root, covering the same period, and if so, 
What was the result of that examination ? 

A. I have examined such books and files, and I found no other 
telegrams or letters, except such as are contained in this printed 
p: unphiet, copies of which are therein contained. 

Q. Did anyone assist you in making this examination, and if so, 
who and when ? 
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A. Yesterday afternoon, May 18th, Mr. Shields, Mr. MeIntyre, 
and myself made a comparison of these coples this printed pam- 
phlet with the originals and letter-press copies, and found such copies 
to be correct. Mr. Shields subsequently went over the same books 
that I did in making my comparisons, for the purpose of ascertan- 
ing if there were any other letters or telegrams than such as are 
contained in this pamphlet, and, [ am informed, found none. 

Cross-examination : 
. You are an assistant in Mr, Elihn Root’s office % 
A. Yes. 
o65 Q. You know that the letter-book which you examined 1s 
the only letter-book kept by him in the office % 

A. I do, including that time. 

Q. Do you know that the telegraph book and the letter-press tele- 
gram book that were furnished you by the railroad company are the 
only books of that kind that were kept during that period by the 
railroad company ? 

A. I have no other information than what the secretary of the 
company informed me. 

Q. Then the books that were furnished you were given you by the 
secretary 7 : | 

A. I asked him if that was every book in the office, or in the 
control of the railroad company, containing letters or telegrams 
within the periods of January 3rd, 1881, and July 9, T8s. 

Q. From whom did you receive the original letters of Mr. asley 
that yon compared with the printed copy that you have spoken of ¢ 

A. The letters from Mr. Easley were between him and Mr. loot, 
and they were in the oflice on tile. 

Q. And from whom did you receive this tele 
book 7 

A. From the secretary of the company. 

Q). And he stated those were the only books covering that period 

of time in the office of the company ? 
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D606 A. [asked him the question particularly, several times, 
and he each time stated the sume. 
Re-direct examination : 
By Mr. Root: 
Q. Were these railroad telegraph books and the press copy-books 


handed to you by the seeretary of the company pursuant to a re- 
quest made by you for all the books of that character kept during 
that time ? 
A. ‘They were so handed to me. 
Ke-cross-examination : 
Q). [understand you to say, generally, that all the telegrams and 
letters of every kind found in Mr. Root’s office and in the railroad 
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colnpany’s otlice relating to this matter are en:braced in that 
pamphlet ? | 

A. Yes. , 

(). All of the letters ? 


A. Yes, 
HENRY N. TIFFT. 


Subseribed and sworn to before me, this 20th day of May, 1882, 
at New York city, New York. 


[L. s.] CHARLES EDGAR MILLS, 
Notary Public, N. y. (0. 


Adjourned until Monday, May 22d, 1882, at 10 a. m., by consent 
of counsel for the respective parties, complainants and respond- 


ents. 
CHARLES EDGAR MILLS, 
Notary Public, N. Y. Co. 


7 


O07 


May 22. 1882—10 A. M. 


Kninu Root, being duly cautioned and sworn by the examiner to 
testify the truth, the whole truth, and nothing but the truth, testi- 
fied as follows: : 

Direct examination by Judge DILLon: 

Question. State your name, age, residence, and official and pro- 
fessional relations, if any, with the Hannibal & St. Joseph Railroad, 
and how long those several relations have existed 7? | 

Answer. My name is Elihu Root; age, 37 vears; residence, New 
York city; Tam director of the Hannibal & St. Joseph Railroad Co. 
and member of the exeeutive committee of the board of directors, 
and am counsel for that company in the city of New York; I have 
been director and member of the executive committee for several 
years since—prior to 1881, and counsel since 1877. 

(). State whether or not vou are familiar with the entire negotia- 
tion between the company and the trastees and the officers of the 

State of Missouri touching the transaction that resulted in 
5608 the payment of three millions and ninety thousand dollars on 
the 20th of Jane, 1881. 

A. Tam familiar with it so far as that negotiation Was either orally 
or by letter transacted in any part in the city of New York. 

Q. [Teall vour attention now to Exhibit X 1, attached to the dep- 
osition of TLenry N. Titht, which contains among other things what 
purport to be copies of letters and telegrams passed between your- 
self and George W. Easley, contained in the first fourteen pages of 
suid exhibit. [fave vou examined the said exhibit, and are you 
familiar with the contents thereof ? 

A. I have examined it. It was prepared under my directions, 
and Tam familiar with the contents, 
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Q. Will vou state what those contents are % 

A. They are a copy of all letters and telegrams which were sent 
by me to Mr. Easley between the inception of the design to take 
proceedings under the act of February 20, 1865, and the 20th of 
June, 1851, and of all letters and telegrams received by me from 
Mr. Kasley during the same period. | 

Q. [want to know distinetly whether this comprised all the cor- 

respondence, Whether by letter or telegraph, between vou and 
569 Mr. Easley from the inception of the design to avail yourself 

of the act of 1865 and the payment which you made on the 
20th dav of June, 1881. 

A. It does, but [ wish to state upon what [ base this; all letters 
seut from my office are copied in letter-press books, and letters re- 
ceived in my office are placed upon regular tiles in alphabetical order 
and in the order of theirdate. I have caretully examined the letter- 
book, which was the only letter-book used in the office during thie 
period to which T have referred, and have carefully examined the file 
of Jetters, and Lf have also carefully searched all through the papers, 
In any way relating to the Hannibal & St. Joseph Company, or to 
this particular proceeding, and [ have been able to find no copies ot 
any letters or telegrams in the letter-book, nor any letters, original 
letters or copies of letters, on file or among the papers, other than 
those which are here, and after diligently attempting to refresh my 
recollection by reading those which are here, [ can recall no letters 
or telegrains passing between Mr. Easley and myself during that 
period other than those here. I should say that the first letter, which 
uppears in this Exlubit X17, appears to be dated January 3d, TSsv. 

That is a correct copy of the letter, but the letter was, in fact, 
570 written and sent January 3d, 1881. It isa natural mistake to 

write 1880 so soon after the new year has begun ; although 
the copy Is correct, the date is wrong. 

Q). Leall your attention to that part @f said Exhibit XI, eon- 
tained in printed pages 15 to 24 inclusive, beginning with a dispatch 
dated New York, January 10, 1881, from William Dowd, president, 
and ending with a dispatch dated Jeffersou City, Mo., July 9, U83t, 
sent by George W. Easley, and state what you know of vour own 
knowledge concerning the originals of these various letters and dis- 
patches between pages 15 and 24, and what you know, if anything, 
as to whether they constitute all of the correspondence between Mr. 
Dowd and Mr. Easley within the periods named ? 

(Objected to as irrelevant, Incompetent, and imiuanaterial, ) 

A. I know that the telegrams and letters upon the pages to which 
vou have referred, which are signed William Dowd, and William 
Dowd, president, and addressed to George W. Easley, are copies of 
the letter-press copies remaining in the office of the Hannibal & St. 
Joseph Railroad Company in the letter-press copy book, kept during 

the period from January Ist 1881, to July 9th, 1881, and now 
571 presented here. Many of them Tremember the sending of 
the originals, particularly the letter of April 19th, 1881. I 
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remember the draft and sending of the original. As to the tele- 
grams conti ained on pages 15 to 24 signed George W. Easley and 
addressed to William Dowd, or William) Dowd, president, [ know 
that they are copies of original telegrams received at the office or 
by the officers of the Hannibal & St. Joseph Railroad Co. during the 
period referred to, and remaining in that office and now presented 
here. | have very caretully and diligently examined all the letter- 
press copy books kept by the Hannibal & St. Joseph Railroad Com- 
pany during that period and the book containing the original tele- 
grams and the files of letters received. 

— (). Letter and despatches do you mean ? 

A. Letters received. The despate hes are pasted in the book and 
letters are placed upon file. [ have had repeated searehes made 
through every other place in the office in which, by any conceivable 
or possible means, any letter or telegram could have been placed or 
misplaced, and have been able to discover no other letter or tele- 
gram, or copy of letter or telegram, passing betweem Mr. Dowd and 

Mr. Easley during the period reterred to than these which are 
572 copied here. [ was quite familiar with the circumstances, and 

T have no recollection of any other, excepting a telegram from 
Mr. Easley on the 13th or 14th of June, 1881, and a reply to that 
telegram sent abcut the 14th of June. My best recollection is that 
the telegram from Easley was to Mr. Dowd, but [ cannot be posi- 
tive on that point. I know that a telegram came to some officer of 
the company colnmencing— 

By Mr. SHIELDS: 

(). Don’t state the contents now. 

The Wrrness: (Continues) [think it was to Mr. Dowd. and that 
a telegram was sent to Mr. Easley in response to his telegram, and 
that neither of those are copied here or to be found in the railroad 
company’s office or in my office. 

©. You don’t know where they are ? 

A. I don’t know where they are. I have used every effort which 
I knew how to use to find them, but without success. 

(). State any efforts which have been made, if you know of any, 
to ascertain whether the original of the two despatehes which you 
have referred to are in existence in the telegraph company’s office ? 

A. Iwas present in the office of Judge Dillon, the semor counsel 


for the complainants, in April, [882, when he prepared and 
573 wrote and delivered to a messenger, With instructions to de- 


liver to the general manager or assistant general manager of 
the Western Unmon TPelegraph ¢ ‘omy iny a requisition or request to 
search the files of that company for the said original telegrams, both 
at Jefferson City and at New York, and [T have in my possession the 
answer from the assistant general manager of the Western Union 
Telegraph Company to that request. 
Q. Will vou produe e that answer and have it annexed as.a part of 
your deposition 
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(Counsel for complainant stated that he purposes to eall D. H. Dates, 
assistant general manager of the Western Union Telegraph Co., to 
offer testimony in connection with the said answer, 

Oljected to the paper on the ground, that it is secondary evidence, 
and it is ivrelevant and incompetent. ) 

A. I produce the paper, and it is marked Exhibit Y 1 

(). State who was the professional adviser, if they had any to your 
knowledge, of the trustees under the mortgage of April 50, TSsT, 

namely, the complainants in this suit, in respect of the said 
574. = morteage, and the trust which was therein created. 
A. Prior to the 9th of July, 1881; T don’t know that they 
had any protessional adviser; that is the way it stands. 

Q. Did said trustees have any legal advise, so far as you know ex- 
cept such as might have been given by you, if you gave them any, 
and state your relations to the trustees prior to July 9th, PSST, in 
connection With this transaction ? 

A. They had no professional advise to my knowledge other than 
such as they mav have received from me. [ had a number of con- 
versations with the different trustees, particularly with Mr, Rolston 
and Owen Root, jr., relating to the trust, and in the course of those 
conversations [ explained to them what I knew to be the facts and 
what I understood to be the effects Involved in the execution of the 
trust. [ neverwas handed any retainer by the trustees, but was act- 
ing in What [ considered to be the discharge of my duty as the 
regular counsel of the railroad company here, 

Q. Prior to the 9th day of July, 1881, state whether the said rail- 
roud company had any other profesional adviser in the city of New 

York, from the inception of this plan and design to pay the 

575 State other than vourselt 7 
A. They had none except when Mr, Easley happened to 
be here. Perhaps [ ought to say that in testifving regarding to first 
fourteen pages of this pamphlet as being a copy of letters passing 
between Mr. Kasley and myself, [do not refer to the letter on page 
6, signed William Dowd, president, and directed to the Hou, Thomas 
‘TP. Crittenden, Governor of the State of Missouri, dated January 19, 
ISS], except as an enclosure in my letter to Mr. Easley of January 
21, i851; a copy of the letter of January 19, 1881, from: Mr. Dowd 


to Governor Crittenden was enclosed in my letter to Mr. Easley of 


January 21, 1881. The eopy which was enclosed, which appears at 
page 6 of this pamphlet, [know to be a correct copy or the original 
letter sent by Mr. Dowd to: Governor Crittenden. 

By Judge Ditton: [ now offer in evidence all the letters and tel- 
egrams contained in said Exinbit l,annexed to the deposition of 
Ilenry N. Pith, and ask that they may be part of the deposition of 
the witness. 

DEFENDANTS’ COUNSEL: We object to the relevancy and COTLpe- 
teney of the letters because they are communications between client 

and counsel and co-counsel for the complainants. [ waive 
di the objections to their being copies of the originals pon the 
condition that the complainants agree that they will produce 


ROLSTON ET AL. V. CRITTENDEN ET AL. 319 


on the tral of the ease, 1f we give them tive davs’ written notiee to 
so do, “ull the original letters, press copies oft letters. original te le- 
grams, and press copy of telegrams contained in the exhibit. 

It is ngvreed that Exhibit No 1 attached to the deposition ot ATLenry 
N. ‘Tittt need not be again copied as an answer to this question. 

Comphunants’ counsel agrees to produce the said letter-press copies 
and said originals if the complainants reeeive the said tive days’ 
written notice to produce the same at the hearing. : 

©. If you have sufficient recollection to enable you to do so, please 
state the contents of the two despatches to which vou have reterred 
as being passed in June, 1881, 1n relation to this subject-matter and 
referre wt to by Mr. Dowd in his testimony as the missing despatches. 

(( ject ted to that the foundation 1s hot suitic ently laid to prove 
the contents, and also if produced they Ale incompetent ana irrele- 
Vant,. } 

A. IT can only give the substance of the despatches. The 

o77 substance of the despatch from Mr, Easley dated June 14th, 

ISS1, and not printed in this pamphlet, was a brief statement 

of the action of the fund commissioners had upon the 13th of June, 

1881. ‘The substanee of the despatch to Mr. Easley which I have 

referred to as of the 14th, and [think was sent on that day, was an 

Inquiry about the assignment of the len, whether the assignment 

would be made, or when it would be made, or where it would be 
mide, [ ean’t remember which. 

(Dett’s counsel: We object to this answer, that it is not proper to 
give the contents of the despatches, or his conclusion of the con- 
tents, ) 

Q. Do vou above give your mere conclusion of the contents of 
such despateh ¢ 

A. [vive my recollection of the contents of the despatch 

Q). An objection having been made that no foundation has “been 
laid, LT would ask von to state again, for the reception of secondary 
evidence, cs ty the eontents of these despatches. [ will ask you to 
state again and minutely what efforts have been made by you, or 
under vour direction, to discover the existence of the origin: als, and 
whether Voll are, OF are not, satisfied that they eannot be tound 7 

A, TI have searched myself, and have had — a dozen gentlemen 

search throughout my ottice and the oitice of the Llannibal & 
O78 St. Joseph Railroad Con npany in Ne “wv York ior those des 

}y etches and tor lette r-press copies of them. I have requested 
Mr. Easley to make similar search in his office and the odice of the 
railroad company in Missouri, and i have, as [ lbetore stated, been 
party to the sending of a request to the manager of the Western 
Union Telegraph Company to have search made upon the files of 
that company. IL have exhausted evecy means known to me to tind 
the originals, or any copy of those despatches, and Lam sutistied that 
they cannot be found. 

QM. What relation, if any, does the despatch printed on page 22, 


+ 
— 


as follows, sent June 14, 1881, William Dowd, president, 78 Broad- 
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Way, New York—*“I domt think there will be any substantial re- 

sistance to exeenting the assignment. [Low soon ean I know when 

you want us in New York % George W. Easley.”—bear to the miss- 
ing despatch which you say was sent to Mr. Kasley 7 

av EY A. The despatch which you just read was received in an- 
swer to the missing despatch to Mr, Easley. 

(. State whether or not, so far as you know or believe, the cor- 
respondence comprised in said Exhibit X 1, extending trom January 
3d, 1881, to July 9, 1881, covers without exception the correspond- 
ence touching the matter now in Htigation between yourself and 
Mr. Easley, and between Mr. Dowd and Mr. Easley, or any other 
otticer of the Hannibal & St. Joseph Railroad Company, in relation 
to this transaction ? 

(Objected to. Witness can only speak as regards correspondence 
between himself and other persons and third persons. ) 

A. It does, 

(). State whether you are accustomed to meet with the directors 
and executive committee of the [lannibal & St. Joseph Railroad Com- 
pany, and also how far you are familiar with the official actions, re- 
lations, and doings of the said board of directors and executive 
committee, and particularly in connection with the matter now in 
litigation ? 

A. Tam accustomed to meet with the board of directors at its 
meetings and the executive committee at its meetings. There has 
not been for a number of years any imported resolution offered or 
adopted by either that board or executive committee regarding which 
Iwas not consulted before it was offered. There was no action 

Whatever by either of the board of directors of the executive 
980 committee in relation to the particular subject to which you 
reterred regarding which I was not first consulted, | 

Q. Are vou familiar with the general funded indebtedness of the 
Hannibal & St. Joseph Railroad Company when it falls due, and how 
secured, &c.¢ Give a general and detailed statement on that point. 

A. Lam tamiliar with it. The funded debt of the railroud com- 
pany consisted during the period from the 3d of January, 1881, to 
the 20th of June, 1881, of three million of dollars of State aid 
bonds, maturing five hundred thousand in 1886, one million in 1887, 
and the remaining fifteen hundred thousand at dates from 1894 to 
1897, inclusive. 

(). Substantially as stated in the bill 7 

A. From 1894 to 1897, inclusive. 

The precise dates of the maturity of the bonds last mentioned are 
20 years from the date of the issue of these bonds, as stated at folios 
47 of the amended bill of complaint, $4,000,009 of so ealled con- 
vertible 8 per cent. bonds, which will mature March 8, 1885, secured 
by a mortgage upon the railroad and its appurtenances, dated Mareh 
1, 1870, to Nathaniel Thayer, Chas. Francis Adams, jr., and Francis 

Bartlett as trustees. 


ee 
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-~O4 4 rey at 3 ae - ! ‘ ’ 1 ' ma 
JO | “HCO OF tic TG per cent. bonds issued by the Kansas 
ar wt 7 Railroad Cam: ee 
Catv and Cameron iairoad ( OMpany, W hich will mature 


. oe: ee eee i ee pate 
Jan. [st. | 92, SAt nrecl ny a Mmorterage tO N: authantel Phaver, Sidney 


Dartlett, and -Pbates Ih, Jov, as trustees, we on the Rausas City enc 
Cameron branch, a branch of the ILannibal and St. Jes. ‘oh Railroad, 


running from Cameron Junction to Kansas City ; $433,000 of 8 per 


cent. bonds issued by the Quincy and Palmyra Railroad Company, 
secured by a mortgage to Nathaniel Thaver, Sidney Bartlett, and 


James HH. Blake, jr, as trustees, upon the Quiney andl Palmyra 
branch of the Hannibal and St. Joseph R ulro: id. tl brau rely running 
from Pal Vra to West (Juiney, Which will mature Feb’y Ist, 1892, 
making a total of 88,655,000, 

The Quiney & Palmyra bonds are part of what was originally pro- 


1 


So00,000, S67,000 of .the bonds, whieh it 


posea to be an issue of 
Was Proposed TO ISSUC under the same mortgage, have never been is- 


sued. Phe Kansas Citv and Cameron branch was aeaquired 
. s 


982 bv the Hau — a St. Joseph Railroad Company by con- 
solidation with the Kansas City and Cameron allroad Com- 


Danv bv u purchase ot a entire ea Di tal stoek of that COMpany, 


Q. When ? 


A. between 1S67 and 


The Quiney and Palmyra braneh, which was acquired by consol- 

idation of the Hannibal and St. Joseph Railroad Company and the 
! . 

ili the 


£ rs - ’ ie Bl hae ‘ {" 
Juines fund Paimivra Railroad Company D\ cl purchase Ot 


; if ’ } ’ ‘ 7 ? 7 ? ' 
stock of the Quinev and Palmyra Railroad Conmipany by the Elenni- 
H ¢ , } \ +} » : me Os »1> a herd ‘ eg) r 
bal and St, Joseph Reulroawd ¢ OMLpany between LLS67 and 187i | 

} H ~ ' + ~ airs * | , vs > ’ ‘ - , | ‘* aie s j . 
Could not, Without gong To the reeords, give the precise dates. 


‘ 

There were also a small amount of temporary bonds—bonds se- 
eured upon the fand grant assets of the company, and the interest 
and principal of which were in course of payment by the Farmers’ 
Loan and Trust Company, as trustee, that company receiving the 


proceeds of land sales, and interest upon land contracts directly, and 
paving the interest upon the land grant bonds, from time to time, 
s often as 825,000 was sc cumicieidl drawing the bonds by 


y 


t)6©6. "Foose have never been considered a part of the regular 


funded debt ef company, as the land grant assets were mueh 
more than sufficient to meet them, and I think that on the 20th of 
June, IS81. there were only about S200,000 of them out. 

The receipts from the Jand —_— sales had been for some time 
interest and about S200 OU of the principal oft these 


paving thre 
bonds age lv 
Q). What was tl se original Hannibal and St. Joseph Railroad, ana 


What extensions or branches: have been made thereto since the year 


1865, stating the time as nearly as you can ? 

A. The sy. ei Hannibal and St. Joseph Hailroad was a road 
from Hannibal, on the Mississipp! river, to St. Joseph, on the Mis- 
sOUrL river, a iste ance of about 206 miles; the additions to the road 
since 1866 have been the Cameron and Kansas City branch, to 


which IT have referred, whick is a little over 53 miles long; the 
4 | 
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Quiney and Palmyra branch, to which [have referred, and which is 
between 12 and 14 miles lone and an extension of the main line 


’ 7. . , = I dee hen rae . Pee 
from St. Joseph to Winthrop, opposite Atchison, whieli is ealled 


the Atehison branch and is between 19 and 20 miles long; the At- 
echison branch was built in IS71 and 1872. 

584 (). So that the present mileage of the road, including the 
original mileage, is What 7 

A. A little over 292 miles. 

(). State whether the indebtedness which you have above men- 
tioned was the entire funded indebtedness of the original line and 
the several branebes referred to at the time that vou mentioned. 

A. It was. 

(Defendants’ counsel objects to all testimony in regard to the in- 
debtedness and mileage of the road as irrelevant and incompetent. ) 


(). State whether as a member of the board of directors and of 


the executive committee of the Hannibal and St. Joseph Railroad 
Company you know of any scheme or plan having been adopted by 
threat COMpPany looking for a refunding ot thelr Indebtedness } it SO, 
when was that plan adopted, and state the general nature thereot and 
What steps have been taken to Carry it out ? 

(Objected {o as Incompetent, irrelevant and immaterial.) 

A. [ know of such a plan that was adopted at about the time of the 
beginning of the correspondence which was contained in Exhibit X 1 
—that is about the early part of the vear 1881; the general nature 


of the plan was first to create a consolidated mortgage to 
535d secure 88,000,000 of bonds to be issued in exchange for, or 


issued and sold contemporaneously with the surrender ot il 
like amount of the bonds constituting Hens upon the railroad and 
its branches; second, to create a new land grant trust under which 
the entire land grant assets of the company subject to the existing 
trust for the payment of the land grant bonds to which [ have re- 
ferred should be vested in a trustee tor the retirement ot S633.000 
of the bonds constituting Hens upon the property of the company, 
thus reducing $8,653,000 of existing funded debt to 88,000,000, 
Which would be changed into bonds under the consolidated mort- 
gave, 

(). State, if vou know, what steps were taken by stockholders or 
the directors of the company looking towards the carrving out of 
this plan and what has been done towards its execution ? 

(Obyd to as irrelevant and incompetent.) 

A Ineeting of the stockholders of the company Was eulled, 
and was held in Hannibal in April, 1881. A reeord of the proceed- 
ings of that meeting has already been produced. That record was 
presented to a meeting of the directors of the company on the 19th 

of Ap’l, 1881, and the officers of the company were directed 
586 to execute and deliver to the Farmers’ Loan & Trust Com- 

pany a consolidated Inortgage securing 8,000 bonds amount- 
Ing to $8,000,000, and the bonds and the land grant trust assignment 
for the purpose of reducing the debt to the extent of $633,000. 


ww <r 


“ww <«- ~~. 
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Such a mortgage wis executed and delivered to the Farmers’ joan 


and ‘Trust Company, dated Ayp’l 12th, 1881, being the mortgage a 
copy of which is annexed to the deposition of Mr. Dowd, the presi- 
dent of the company, which was taken here on the 20th inst. The 
8.000 bonds of S1,000 each, amounting to 88,000,000, were executed 
and delivered to the Farmers’ Loan and Trust Company to be held 
and delivered by the company under the terms of the consolidated 
mortgage, and an assignment of the land grant assets of the rail- 
road) company was also executed and delivered to the Farmers’ 
Loan and Trast Company for the purposes to which [ have referred. 

Q. State who prepared, if vou know, the said consolidated mort- 
gave of the 12th of Ap’l, 1881, to the Farmers’ Loan & ‘Trust Com- 
pany of New York, and whether it contains the scheme and plan of 

the refunding scheme to which vou have referred, 
587 A. LT prepared it, and it does contain the provisions which 
were intended to give effect to that refunding scheme and 
plan. 

(Defendants’ counsel objects to the statement of t 
secondary evidence. ) 

(). What paper is that? (ILanding paper to witness. ) 

A. Thatis an original mortgage. dated Ap’l 50th, Ls3l, executed 
bv the Hannibal & St. Joseph Railroad Company, under its corporate 
seal, by Wim. Dowd, as its president, and John A. Hilton, as its 
secretary, to Rosewell G. Roiston, Oren Root, jr., and ILeman Dowd, 
as trustees. 

(Complainants offer the said original mortgage in evidence, and 
ask the witness to produce it and make it part of his answer, aud 
designate it so that it can be identified.) 

(Witness produces paper, which is marked “ Exhibit L,” being 
the original, a copy of which ts attached to the orginal bill of com- 
plaint herein, marked « Exlibit B.’’) 

(). State, if vou know, who prepared said special morrgage 
OSS dated Ay 30, ISS], and above referred to as ** Exhibit Z.” 
A. [prepared it. 

Q. State what vou know, if anything, concerning the execution 
and delivery thereof. 

A. I know that it was executed. [am verv familiar with the 
handwriting of Mr. Wilham Dowd and of Mr. John A. Hilton. I 
know that these signatures, which [see here on this paper, are their 
sivnatures, and [ know that the seal which [ see liere is the seal of 
the Tlannibal and St. Joseph Railroad Company, \ly recollection 
is that [owas present when it was exeented. I can’t remember 
Whether [saw it delivered or not. The first that I saw of it, after 
the time of its exeeution, or a few days thereafter, was when [ sent 
for it or went for it, to produce on this hearing 

Q. Where did you send for it, or go for it, tor that purpose ? 

A. I ean’t sav where I sent for it. I told somebody connected 
with the railroad company to vet it. T didimt send to any partientar 


place 


S24 ROLSTON ET AL. V. CRITTENDEN ET AL. 


Q. For use on this hearing? 
A. Yes, sir; and I got it from Mr. Ifilton, the seeretary of the 
company, just shortly before the taking of these depositions, 
(). State whether the said mortgage, if you know, is entered 
589 at large in the records of the company. Look at the book 
and see. 
A. (After referring to the minute book.) [t 
(). Is there any resolution of the board of eves In connection 


Ww ith the execution of said —— ? Tf so, have a certified copy of 


such resolution made and attached to your deposition, 

A. I produce the original ection in the minute book of the 
directors of the company. [am not willing to mutilate the bool or 
to annex the book to the deposition. [ will either read the original, 
that it may be incorporated in the deposition, or annex a copy, sub- 
mitting the original to the inspection of the counsel of the defend- 
ants. 

Witness reads the original resolution as follows: 

WHEREAS the president of the Hannibal and St. Joseph Railroad 
idmnens has laid betore the board ot directors thereof the duly cer- 
tified return of the Acme tp of ad mecel tis ig ot the sto els holde rs of 


the said company held at the city of Hannibal on the 11th day of 


April, 1881, upon due notice specifying the object of the meeting, ‘and 
it appears by the said return that the following resolution was 


500 unanimously wdopted at the said meeting, persons holding the 
larger amount In value of the stock of the company, to wit, 


161,012 shares, being present and 

Resolved, ‘ihat for the purpose of complying with the provisions 
of the act entitled “An act to provide for reducing the indebtedness 
of the State,” approved February 20th, 1865, the pores and St. 
Joseph Railroad C ompany do issue its bonds, signed by the president 
ancl countersigned by the secretary of the COM MpAany, li stiins Of one 
thousand dollars each, with coupons attached bearing interest pay- 
able semi-annually at the rate of six per cent. per annum, and having 
not less than ten years to run, and to the amount of three millions 
of dollars, the payment of the same with the accruing interest to be 
secured by a mortgage or deed of trust conveying to three trustees, 
to be named therein, by and with appropriate forms of expression 
and for the purpose of securing the payment of said) bonds and in- 
terest, and for no other p urpose, OD the road of said company, with 


} 


all its franchises, rolling stock, and ap} MUPLCNAaNCes 5 subject, however, 
to all the liabilities existing In favor of the State by virtue of 

50] wny law of the State at the time said bonds m: LV be issued and 
delivered. 

Therefore, r solved, That for the ps sts of complying with 
the provisions of the act of the Legislature of the State of Missouri, 
entitled “An act to provide for reduci rhe the iIndebtedne ss of the 
State,” approved February 20th, 1865, the treasurer and seeret: ry be, 
and thev hereby are, authorized to issue bonds of the Hanuibal & 


voting, therefore, that is to sav: 


+ 
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St. Joseph Railroad Company to the amount of three millions of 
dollars, signed by the president and countersigned by the secretary, 
In suis of One thousand dollars each, with coupons attached, bear- 
ing interest, payab le semi-annually on the first days of March and 
Sept ehiber of eae hi Vear, cut the rate of SIX per cent, Per annua , sald 
bonds to bear date the 30th day of April, 1881, and to be paguble 
on the first dav of March, 1892, and for the purpose of securing the 
pavment of the said bonds and interest to execute and deliver to 
Rosewell G. Rolston, Oren Root, jr., and Tfeman Dowd, as trustees, 
a mortgage or deed of trust, CONVEYS Inge to the snid three trustees, by 
anid ee appropriate forms of expression, the road of said company, 
and all its franchises, rolling stock, and appurtenances, subject, how- 
ever, to all the hens and abilities existing in favor of the 
592 State by virtue of any law of the State at the time said bonds 
may be issued and delivered; that the said saeenilien and 
secretary be, and they hereby are, authorized to subscribe and athx 
the seal of the company to the said m ortgage or deed or trust, and 
to deliver the same to the said trustees for the purposes therein men- 
tioned; that the said president and secretary be, and they hereby 
are, authorized to subscribe and affix the seal of the said company 
to each of the said bonds and deliver the same to the said trustees 
to be authenticated and delivered by them upon the receipt of n st 
less than three millions of dollars, (33,000,0! 0 :) to be used by the 
suid trustees in compliance upon their part with the provisions of 
the second section of the aet aforesaid; that the said trust deed or 
mortgage, and each of the said bonds, shall be in the form and con- 


i 
? 
! 


taining the provisions following, that is to say : 

[Here follow as part of the resolut aie the words and figures of the 
original special mortgage of April 59, ISS8L, already introduced in 
evidence and marked Exhibit Z, together with the acknowled lgcment, 


, , 


Which appears annexed to the said fo the sud certificate, Exhibit Z. | 

(Deft’s counsel objects to the testimony as Irrelevant and iicom- 
petent. ) 

593 (). State what, if anything, vou know concerning the actual 
execution of the bonds W hic h the siticl Spec ‘ial hor tvage of Ap | 
S0th, Tssl, purports to be Maik le to seeure, 

A. Lsaw 3,000 bonds of 81,000 each corresponding with the de- 
scription iolaiiadal in this special mortgage. Lo saw Mr. William 
Dowd, the president, signing them; Isaw Mr. Hilton signing then 
as secretary ; [ saw Heman Dowd signing the certificate on the bac! 
of them or “ the bottom of them as trustee ; [saw Mr. Oren ht ak 
jr., signing the same certificate. 

@. Do you know of your own knowledge where the said 5,000 
bonds now are ? 

A. I can’t say that [do know of my own knowledge. 

(). State whether or not they are in the custody or possession of 
the railroad company. 

A. Thev are not. 
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Q. State as a director of the said company whether to vour knowl- 
edge the said 3,000 bonds have ever been paid or whether they are 
still outstanding. 

A. I know that they have not been paid and that they are still 
outstanding. 

Refer now to the said consolidated mortgage of Ap’l 12th, 

ISs1, and state what provisions therein, if any, have reference 

ood to the said special mortgage or the said 3,000 bonds purport- 
ing to be secured thereby. 

( Defendants’ counsel object to the question as calling for second- 
ary evidence and on the ground that the mortgage itself shows what 
provisions referred to the special mortgage. ) 

A. On the first page of the mortgage the second clause of the para- 
graph numbered 1 refers thereto in the following words: * Under 
the provisions of an aet of the State Legislature entitled «An aet To 
provide for reducing the indebtedness of the State,’ approved I 
20, 1865, the said railroad company is authoriz: v2 to issue bon a me ) 
the amount of three million of dollars to the trustees, for the holders 
of which may, upon paying into the State atarn ths principal and 
accrued interest on the said State aid bonds, be subrogated to the 
statutory lien.” 

(Defendants? counsel objects to the witness reading from an ex- 
hibit that is already attached to the deposition.) 

(Witness resumes :) | 

Also upon pages 2 and 3 of the consolidated mortgage the 3 para- 
graplis * None of the said bonds shall be authenticated and issued 

by the trustees therein named except upon the delivery to the 
595 — said trustee of a bond or bonds of equal amount of principal, 
heing part of one or some of the issues of bonds hereinbefore 
mentioned, that is to say: Of the Kansas City and Cameron bonds 

January 1, 1867, or the Quiney and Palmyra bonds of February 
1, 1867, or the Hannibal & St. Joseph bonds of Mareh 1, 1870, o1 
of the said State ald bonds, or of such bonds as may be issued un- 
der the said act of February 20, 1865. Upon the delivery to the 
said trustee of bonds of any of the said issues, the said trastee may 
authenticate and deliver to the party of the first part a like amount 
of the bonds secured thereby. 

The old bonds so delivered to the said trustee shall at the time of 
their delivery be stamped and indorsed by the party of the second 
part, as payable only to the said trastee, and shall thereafter be held 
by the said trustee as collateral security for the payment of all the 
bonds issued or to be issned under this indenture and the interest 
thereon, The payment of the interest upon all the bonds issued and 
outstanding under this indenture shall be deeined a satisiaction of 

all the interest accrued at the times of such payments upon 
596 — the bondsso held by the said trustee. Whenever all the bonds 
of any one of the issues aforesaid shall have been delivered to 
and be held by the said trustee the same shall be cancelled and the lien 
securing the same discharged, excepting that any bonds which may 


«,, 
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be rsned pursuant tO the wei of fobrnuy ry 2), LS65, ancl any lien to 


ed vshall not be cancelled 
or discharged until atter the discharge of the lien of the Ilaunibal & 
St. Joscph mortgage of March 1, 1870, aforesaid. 

Q). What do vou know, if anything, in relation to an alleged pay- 
ment by the trustees in the special mortgage of April 30th, 1881, of 
$3,090,000 to the State treasurer of Missouri, and if you know any- 
thing, state what you know concerning the actual fact of payment, 
Where made, by whom, to whom, in what manner, and who were 
present ¢ 

A. Tsaw that payment made on the 20th of June. 1881, at the 
Bank of Commeree, in the city of New York. Mr. William Dowd, 
Mr. Rosewell G, Rolston, one of the trustees of the special miort- 

gage, Mr. Phil. Ik. Chappell, the treasurer of the State of Mis- 
o¥F sour,one of the officers of the Bank of Commerce—L think 

the cashier, but [ am not positive—I think Mr. George W. 
Easley and myself were present. I saw Mr. Rosewell G. Rolston, 
one of the trustees of the special mortgage, and one of the com- 
plainants in this sait, hand to Mr. Chappell the check which has been 
produced and annexed to the deposition of William Dowd in this 
case, and which is now present betore me, reading as follows: 


. 1 F i! } 
which the holders thereof shall be subrowat 
tt 


Special, 
THe Farmers’ LOAN AND ‘TRUST COMPANY. 


No. 66,648, New . York, Juve 20, 1881. 
The National City Bank pay to the order of Rosewell G. Rolston, 
fieman Dowd, & Oren Root, jr.. trustees, or a imajority of them, 
three million & ninety thousand dollars. 
S2.090.000, R. G. ROLSTON, Prest. 
TV. J. bARNETT, Cashier. 
[Across the fice 2] Preston, Tell. 
The endorsements on the back are as follows: 
«RG. Rolston, Heman Dowd, a majority of trustees.” 
“Received payment, Rich’d Iking, cashier. C. Dep. issued for 
this sum to comply with laws State of Mo.” 
[saw Mr. Chappell give in exchange the receipt and certificate 
which are set out in the amended bill of complaint. 
OUS Q). Said check is signed by whom ? 
A. Signed by tie said Rosewell G, Rolston. 
). Are you familiar with his handwriting ? 
\. Lam; I have seen him write. 
Q). Is it a genuine signature 7? 
A. Et is. 
). Signed by whom, in what capacity ? 
It has the abbreviation “ Pres’t ” under it. 
Q). And what relation does he sustain ta the Farmers’ Loan and 
Trust Company 7 
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lle is the president of the Farmers’ Loan. & rrust Company, 


Are you familiar with the checks of that company 7 
A. No. I know Mr. Rolston’s handwriting very well. T have 
seen him sign his name frequently, 

QM. Whose signature appeared on the back of the said check ? 

A. R. G. Rolston & Tleman Dowd, the majority of the trustees. 
Those are all the signatures which are upon the check at the time to 
which I have referred. The words “ Keceived payment. Richard 
King, cashier,’ and the words “ C. Dp., issued for this sum to com- 
ply with laws State of Mo.” have been placed upon the check since 

it was delivered, and the cuts cancelling the check were not 
599 upon the cbeck at that time. 
©. Do you know who Richard ing, cashier, is—of what 
bankx ? 

A. Only by general repute. LT anderstood him to be the cashier 
of the Bank of Commerce in the city of New York. 

(). Was he there that morning *% 

A. My best recollection is that he was the gentleman who was in 
the room where the transaction, but [ will not be positive. 

Q. Why was this payment made and received at the National 
Bank of Commerce ? 

A. There was an appointment made for a meeting at that bank 
in order to make aud receive that payment. By whom it was made 
or how it was made I cant remember. 

Q. Do vou know at what bank the State of Missouri does business 
in the city of New York ? : 

A. I know that the coupons on the bonds of the State of Missonri, 
some of them, are made payable at the Bank of Commeree, and the 
instructions of the fund conmunissioners to the treasurer purported to 
authorize him to take payment in a certified check on the Bank of 
Commerce. I understood that the Bank of Commerce was the 

financial agent in the city of New York of the State of Mis- 
600 ~~ souri, . | 
Q. Do vou know in whose handwriting the words on the 
sald check **C. Dp. issued for this sum to comp!y with laws of State 
ot Mo.” are? 

A. No, slr. 

Q. Nor when they were put there ¢ 

A. No, sir. I remember that there was at the time some state- 
ment made regarding the issuing of a certificate of deposit by the 
Bank of Commerce tor the amount of th's check. : 

(). Was this a certified check ? 

A. It is. The words in red ink on the faee of the eheck “ Pres- 
ton, Tell.,” are the customary form of certifying a check in the eity 
of New York, and that certificate under the laws of the State of 
New York is equivalent to the acceptance of a bill of exchange by 
the bank on which it is drawn, That would indicate that Mr. Pres- 
ton, the paying teller of the National City Bank, on which that eheek 
was drawn, certified the check to be good. 
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(). State, if you Know, where the $3,000,000 paid on that occasion 
to the State treasurer came from. 

A. It came from the Farmers’ Loan and ‘Trust Company. 

Q. State, if you know, how the money was obtained by the trus- 

tees, to wit, the complainants in this suit, from the Farmers’ 
601 Loan and Trust Company, which was represented by that 
check, 

A. IT was present when the agreement or arrangement was made 
pursnant to which the money was paid, or when it was restated as 
between Mr. Dowd and Mr. Rolston. I camt sav whether the con- 
versation at which [ was present was the first or not. 

(). Is Mr. Rolston, who is one of the trustees in this special mort- 
ge and one of the complainants in this suit, the same Mr. holston 


mn, 


or 
ec 


H 
who is president of the Farmers’ Loan and Trust Company ? 

A. Yes. 

Q. Will vou state the arrangement which you say you heard 
stated between Mr. Dowd, president of th® Hannibal and St. Joseph 
Railroad Company, and Mr. Rolston, president of the Farmers’ Loan 
and Trust Company, and one of the trustees in this special mort- 
gage, and state when it was when you heard it and where ? 

A. It was at the banking-house of the Farmers’ Loan and Trust 
Company in the city of New York; 1t was some time between the 
15th and the 20th of June; the arrangement was that the Farmers’ 
Loan and Trust Company should furnish, on the security of the 

bonds issued under the special mortgage of April 50th, 1881, 
602 tothe trustees under that mortgage a sum of money which, 

together with some comparatively small sam that was to be 
furnished to the Farmers’ Loan and Trust Company by the railroad 
company, should enable the trustees to pay $3,090,000 to the State 
of Missouri for the purpose of acquiring the State’s lien on the 
railroad, 

(). You may state in this connection what relation, if any, in the 
funding scheme, which you have heretofore described, the special 
mortgage of Ap’l 30th, 1881, to the complainants in this suit as 
trustees, bore to the consolidated mortgage and to the funding 
scheme therein contained and provided for. 

(Objected to as irrelevant and incompetent. ) 

A. A compliance with the act of 1865 by means of the special 
mortgage and bonds deseribed in it, and the payment which was 
actually made on the 20th of June, was a part of the contemplated 
funding scheme, although not an essential part of it. Lt was the 
intention of the railroad company in the refunding plan to refund 
its indebtedness to the extent of 88,000,000, as [ have deseribed in 
any event, whether the act of 1865 were complied with or not; but 

it the act of 1865 were complied with and the State hen 
603 transferred pursuant to that act to trustees under a mortgage 
executed under the aet, the first transaction under the con- 
solidated mortgage would be the issue of $3,000,000 of bonds to 
take the place of the 8,000,000 of bouds issued under the act of 
42 
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i865. Otherwise the first transactions would be in the exchange ol 
bonds under the consolidated mortgage for bonds not yet due and 
held in the hands of scattered holders all over the country, ‘The 


railroad company wished to have the first lien of the road transferred 
to trustees for the holders of bonds issued under the act of 1865, in 
order that that first lien might be represented by bonds which were 
accessible and which could be obtained for immediate exchange tor 
consolidated bonds. 

Q. What do you mean by saying that the issue of bonds under 
the act of 1865 was not an essential part of the funding scheme ¢ 

A. I mean to say that the funding scherne contemplated the issne 
of consolidated bonds in lieu of bonds issued under the aet of LS65, 
if that act were complied with and the State lien transferred to 
trustees under that act; it contemplated the issue of consolidated 

bonds in case the act of 1865 were not complied with and the 
604 State liens were not transferred ; but we didn’t know where 
the State aid bonds were or how to get at them. 

Q. Will vou state, if you can, the reasons that led the company to 
adopt at the time it did what you have described as the plan for re- 
funding its funded debt ? 

(Obj'd to.) 


by Mr. SHIELDS: 


(. [would like to ask whetheror not vou didn’t make a report to 
the board of directors, wherein the reasons for which this funded 
scheme was to be adopted were committed to writing and transcribed 
on the minutes of the board of directors of the company ? 

A. I think not; I think I laid betore the bohrd of direetors a 
memorandum of my own ideas about what the scheme should be. 

Q. Didi’t that include also the reasons why it should be adopted ? 

A. I can’t say; it was a purely voluntary act on my part, not 
acting under any direction of the board or under any appointment 
by the board; it was nothing in the nature of a report; [find after 
examining the record that at a meeting of the directors of the rail- 

road company held on the 19th of Jammy, 1881, a paper was 
605 presented by me to the board of directors, containing a pro- 

posal on my part and the main features of the funding plan 
which was subsequently carried out; it differs in some respects from 
the plan as ultimately executed. 

@. The question was whether or not it did not also contain the 
reasons Why it should be adopted ? 

A. It did not contain the reasons why the refunding plan should 
be adopted ; it contained certain reasons upon my part why a com- 
pliance with the act of 1865 should be made a part of the refund- 
Ing plagn, 

(Defendants’ counsel objects to any testimony in regard to the 


matter outside of the record.) 
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By Mr. Driton: 
QQ. Will vou state, if vou ean, the reasons that led the company 
to adopt at the time it did what you have described as the plan for 
refunding its funded debt 7 

A. The reasons were that the money market in the early part of 
1X81] was in a very favorable condition tor borrowing money upon 
railroad bonds, and there was an active demand for securities having 

i long time to run, owing to the rapid contraction of the 
606 funded debt of the Government and the prosperous condition 

of the business of the country; it was considered important 
to take advantage of the favorable state of the money market to 
make provision tor the substitution of a bond having a long time to 
run, particularly for the 84,000,000 of 8 per cent. bonds, which were 
to mature the Ist of March, 1885, less the maturity of those bonds 
should tind as at one of those Junctures in the business of the coun- 
try when there is less confidence and less disposition to invest in 
such securities, 

(Defendants’ counsel objects to the entire answer to the last qnes- 
tion as irrelevant and incompetent and not tending to prove the 
Issue, } 

A. Perhaps T sheuld add what was one of the reasons for the 
adoption of the retunding plan that the plan of creating a consoli- 
dated mortgage to take the place of a number of Hens, one prior to 
the other, is the most available and practicable method of renewing 
the indebtedness of such corporations ; if we had waited antil 1885, 
and then attempted to renew the 8 per cent. bonds, we should have 
been renewing a second mortgage bond, which is very difficalt to 

market ; by creating it consolidated mortgage pon the Drop- 


O07 erty, persons buying the bonds know that provision is already 
made to take care of the other Hens Upoti the property even 
hose which are immediately 


though they may be superior liens to t 
replaced by the bonds which they buy, 
(Same objection to the balance of the answer, and also on the 
erounds that it assigns no reasons that concern the State in any 
Wity.) 
(), Will you state whether or not thie special morteave to the 
complainants, as trastees, dated Ap l 50th, 1881, was ever recorded, 
and if not, why not, Ww vou know ? 

A. It was not recorded, tc iV knowledge, 
Was not recorded was that the direction of the formal steps, such as 
the preparation of the papers and recording of the papers, was left 
to me, and L retrained trom having the special mortgage sent to be 
recorded, for the purpose of recording it at the same time that and 
the assignment of the State Hen from the Governor to the trustees 
under the special mortgage, which [ expected that they would re- 
ceive within a few days after the pavinent of the money, on June 20, 
(Defendants? counsel objects to so much of the answer as states 


‘The reason why it 


the eXpechitions ol the Witness. ) 
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(). State what, if any, other reason existed for not putting 
608 the special mortgage on record, 

A. No other reason existed after the 18th of June, 1881. 
Prior to that time, I don’t know that any other consideration had 
been present in my mind regarding the record of this special mort- 
eage than that we wouldi’t record it until we knew whether the 
State was going to take the money. 


©). Do vou know Mr. John Walker, the auditor of the State of 


Missouri, and were you present at any interview with him in the city 
touching the proposed payment to the State under the act of LSbo5, 
in the early part of 1881; and if so, state when that interview was, 
or interviews were had, where they were had, why in the city of New 
York, if vou know, who were present at it, and, as nearly as you 
can recall, what was said ? 

(Obyd to on the ground that John Walker had or has no author- 
ity to speak for or bind the State; also, as irrelevant aud Imcompe- 
tent. ) 

A. I know him. J was present at an interview with him. My 
recollection is that there were two interviews. They were about 
the middle of Febr’y, 1881, at the office of the Hanmibal & St. 

Joseph Railroad Company in- the city of New York; one 
609 interview, if LT remember correctly, the latter part of one day, 

and another short interview the next morning. Mr. Walker, 
Mr. William) Dowd, the president of the railroad company, Mr. 
George W. Easley, the general solicitor of the company, and myself 
were present. My recollection is they were present at both the first 
and second interviews. We met in the afternoon, and then ad- 
journed to meet again the next morning. All IT know about why he 
came here is this: Mr. Dowd sent a letter to the Governor of the 
State of Missouri on the 19th day of Jam’v, 1851, which is printed 
on page 6 of the pamphlet “Exhibit NX 1.° in which he proposed, 
or in Which he stated that the railroad conipany wished to pay into 
the treasury of the State the entire sun of the prineipal and accrued 
Interest of the S5.000.000 of State aid bonds under the act of Keb’y 
20, 1865. About the th of Feb’y, 1881, I received from Mr. 
Masley a telegram, which appears on page 8 of the printed pamph- 
let, marked « Exhibit N 1.” It was as follows: “State Auditor 
Walker and I leave St. Louis Sunday night for New York. On 
our arrival we want to see officers on State debt matter.’ I went 
to the railroad office a few days after this telegram was received. 

I knew in some way that Mr. Walker was to be there, 
610 I dowt know how, and [ met him with those gentlemen 

whom I have named—Mr. Dowd, the president, and Mr. 
Kasley. 

(Defendants’ counsel objects to all that part of the witness’s an- 
swer which relates to Information derived from other parties not rep- 
resenting the State, particularly communications trom Mr. Easley or 
other parties representing the railroad or trustees ) 

Q). Have vou any knowledge of any other response by the officials 
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of the State of Missouri to the statement of Mr. Dowd. president, 


the suid letter of Jan’y 1 — to (governor Crittenden, to the ef- 
ect, “that we ne ish to WV: into the treasury of the State the 
fect, “that we now wish to nto the treasury of the State fl 


entire sum of principal and accrued interest sinee that date in ful- 
fillment of the obhgation eibieks: rests upon the company to provide 
for the pavinent of bonds, Vhis COUPSE appears to hav e been con- 
prey, swage in the act of the legislature of the State of Missouri, en- 
title d ‘An act Co provi de tor redo 1G] ne the indebtedness QO! the State, . 
wneeneed Meb’y 20th, L865, &e., than the visit of Mr. Waller to 
New York on the occasion which you have mentioned 7% 
(Defendants’ counsel objects that it assnines that Mr. Walk- 
611 ers Visit Is a response to that letter, which is not shown by 
the testimony.) 

A. | have not. 

Q). [ refer vou to printed Exlibit C 1 to the original bill of com- 
pleut purporting oO be a message of lis excellency Governor Crit- 
tenden, in Whic +h he states: “I have the honor to lay before vou a 
communieation from the Ifonorable John Walker to the board of 
fund commissioners of Missouri. John W ay cian nmember of the 
board, recently visited New York for the purpose of conferring with 
the officers of the Hannibal & St. Joseph Railroad Company in re- 
gard to the proposition of that company to discharge the fall amount 
of what it claims as its present indebtedness to the State,? &c., and 
in the letter dated Jefferson City, eb’y Be th, signed hy John \V alls OFf 
and addressed to the board of fund commissioners of the State of 
Missouri, referred to by the Governor in his message, there occurs 
this statement: * In obedience to VOour request [ poe weeded to New 


York on the 14th inst.,and on arriving there had a eontferenee with 
William Owe, esq., president, and Mr. Root, chief attorney of the 


Hannibal & St. Joseph hailroad C OMpany, * Xe. Will vou now 

O12 stute whether Mr. Walker was here in New York tor the pur- 

Pose ot eonferenee with the otheers ot the Hannibal Vt st. 

Joseph Railroad Company on more than one occasion in the month 
of Keb'y, Issi, to your knowle “lee P 

A. Tle was not, unless these two Interviews cou be considered 

more than one cvension. 


’ 
() Plense sta‘e aa as Vou can 


i. ils now recall what was said at 
| ree ! } 
i 
} 


’ 4. a . — . e? 4 +] , . ** . + be ye rhe 7 
the first interview betWeen Voursell am =r FEPFeseniims the rail- 


i 
roud COM Pay On fie one hand, and Mir. Wa Iker, Stute auditor, on the 
other? 
(De ‘ten la nts’ eounse! obrects to the question HS irrelevant ii -_ 
] al 71) Bae en 4 . = \e 4 ae 2 7 ) so ; | : 
competent, and also on the ground that Mr. Walker had no anthorits 
to muke statements binding on the State, and on the turther ground 
wards in written papers. ) 
A. Mr. Walker said that he had come to New York at the request 
© ’ »* e 4° } ma } ‘ : Cts zi 
or instrucuon Or under the agdirecuion of the tuna ConmnIisslouers of 
the State - [ don l know Which 11¢@ sid Of {hose words. Het rete re ( 
| "y Precisely w! me 
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Fe heie' AL «ats hich SV i B me 2 Sz fe 


ee ' H oe a ‘ 

| qdont remenibver, bui he ment 
ma a I | ae ie a see $4) |} t-; . “oy 
Ole celved fie said he came for the purpose of talKing ove 


Mr. Dowd’s proposition with the officers of the railroad com- 
pany; that if the State should take the money which the company 
proposed to pay it would lose considerable interest beeause it was 
not then in a position to immediately use the money. Ife stated the 
dates upon which certain bonds of the State would become subject 
to payment; that so many would become payable at such and sach 
a time, and so many more at such another time, and so many at sach 
another time. Ilesaid thet he had calculated the amount which the 
State would lose it they were to take this money by reason of their 
not being able to get 6 per cent. interest on it until the times of the 
maturity of the bonds to which he referred, and that the loss would 
amount, as he figured it, to about S1IS0.000, Tle stated that in two 
wavs. Hestated it first as being an average of just about one vear’s 
interest on the sum, and stated it then defintely in figures at $180,000, 
lle said: “TI think” or “we think ”—I dom’t remember wiich— 
“that the company ought to either pay us the money in installments 

at such times as we can immediately use it In taking up these 
614 bonds as they become due, or pay us what we lose by taking 

it before we can use it. T noted down on ascrap of paper the 
dates and amounts which he gave as being the dates and amounts of 
the maturity or lability to payment of the 5-20 option bonds. — I 
dow’t remember whether he mentioned any other than the 5-20 bonds 
or not, and L made a rough calculation to see whether the loss to the 
State, if they were to take the money in one amount and hold it 
until they could pay these bonds, would be as much as he said. The 
result of my calculation was that he was about right. We discussed 
that considerably, and talked some about the rate of interest which 
the State could get on the money if it took it right off; or rather, 
in talking about the payment we assumed that it would take some 
little time to authorize the making of the mortgage under the act of 
1865 and the payment of the money, because something was s:id 
about the time which it would take to give the legal notice of the 
meeting of stockholders, and to execute and deliver the mortgage 
and the bonds and raise the money, and the calculations were based 

on the money being paid at some date several weeks ahead. 
615  LTunderstood—I[ can’t give the precise words—but I under- 


stood trom what he said that the State would be satisfied with 


either plan—either the payment of installments or the payment of 


SISC.Q00 in addition to the principal and acerned interest of the State 
That is the substance, as near as [ can reeollect, of the 


aid bonds. 
The next morning Mr. Dowd told Mr. Waller that 


first interview. 
we didn’t think that we had wy right——— 


By Mr. McINtyre: 


Q. Was that in your presence ? 
A. Yes. That he didu’t think we had any right to pay 8180,000, 


a 
A 
because We were trustees for stockholders, and didwt think we had 


a 
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any right to pav their money where we did't owe it. We told him 
that we would take the installment plan winch we had suggested 
11 . } ’ 15, } ?) a . asy a | l ae ‘ ’ 7 al + | . 4 
mito consideration and conminunicate With bin as to Witether We 
an : , . ;° | ’ ee a ri " Pal : : = ' ian bite sia a - ryyy ' 4 ae 1} 
found it feasrble or Wiether we were willing to do if. phat Is ail 


that passed, so fur as [ remember, excepting pleasant chat about 
one thing or another, Phat was the business part of the interview. 
(Detendants’ counsel objects to ail that part of the witness’s an- 
swer touching the interview between Waiker & the witness 
616 and other railroad officials, because it relates to matters that 
can only be considered in the nature of an interview contem- 
plating ra compromise, ) 
(). From whom did the proposition or suggestion touching the 
S1S0,000 come from, your side or from Mr. Walker ¢ 
(ObVd to as irrelevant and incompetent.) 
A. From Mr, Walker. 
Q. Was that proposition decided, as you understood it, at. this 
interview, and if so, how and by whom ? 
(Same objection.) 
A. A negative answer was given at the second interview, th 
terview in the morning, as my recollection Is. 
(). In what words, as nearly as you can recall 7 
A. As I remember it, Mr. Dowd said to him substantially this: 
“We have come to the conclusion or we think that we have no 
right to pay $180,000 in addition to the principal and accrued inter- 
est. I don’t know that he described it so definitely as that; he said 
perhaps. * We think we have no right to pay this $180,000, because 
We are trustees for our stockholders, and have not any right to pay 
their money where we do not owe it. 
Q). What was the claim on vour part at that interview as 
O17 to the company’s obligation to the State 7 
A. There was not any discussion at the interview or anything 
suid which amounted toa claim of any kind as to the measure of 
obligation. Mr. Walker said that he thought or they thought that 
We ought either to pay in installments or pay this amount which he 
suid they would lose, and we said we didwt think we ought to. ‘There 
Was not any discussion as to what the legal Nabilitv was. That was 


Cv 
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~~ 
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assumed, 

(). You have mentioned something as being said abont the tn- 
stallment plan of payment at that time. | From whom came this 
proposition Or suggestion in this interview ? 

A, From Mr. Walker. 

(Q). And what was that plan as he deseribed it ? 

A. It was, that instead of making the payment which had been 
proposed of $5,000,000 and accraed interest in one sum, we should 
pay it in installments at such times as the State could use the money 
for the retirement of its outstanding 5-20 bonds and such other 
bonds as he may have mentioned. [ domt remember, as [ said be- 
fore, Whether he mentioned any others then the 5-20 bonds or not. 
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(). What was done with that sugg¢estion or proposed to be 
O18 done ? 

A. We told him that we would consider that and give lim 
an answer to it subsequently. 

Q). State what, if anything, was said in that interview by Mr. 
Walker concerning the payment of unmatured coupons on the State 
aid bonds to the date of maturity, and whether any calculations 
were made of what this would amount to by you or him or any one 
else at either of those interviews. 

(Objected to as irrelevant and incompetent. ) 

A. ‘There was nothing said upon that subject, and there were no 
calculations based upon such suggestion. | 

Q. State whether in that interview any suggestion or proposition 
was made to Mr. Walker by or on behalf of the railroad company 
looking towards a partial payment of the obligations to the State 7? 

(Same objection.) 

A. None whatever, except in so far the statement that we would 
consider the installment plan, which involved a series of partial pay- 
ments. ; 

Q. But the aggregate of such partial payments, if that plan was 

wdopted, Was to be whiat ? 
619 (Objected to as Incompetent and irrelevant.) 
A. §35.000,000 and aecrued interest. 

Q. $5,000,000 and accrued interest to the time of the several par- 
tial payments ? 

A. Yes, sir. 

(. No further or greater sum than that ? 

A, No suggestion of any greater sum as apart of the proposed in- 
stallment plan. 

Q. Under the provisions of what act or in what manner was this 
money to be raised and paid ? 

A. I don’t think there was much if anything said about the act at 
either of those interviews; I guess about the only reference to the act 
Was so far as it may be involved in Mr. Dowd?’s letter to the Gov- 
ernor that was referred to. 

Q. Mr. Dowd’s letter distinctly stated that the company desired to 
provide for the payment of bonds under the aet of February the 
20th, 1865. Was any contrary or different statement made at that 
interview as to the means of making provision for this payment ? 

A. No. 

Q. State, if vou know, whether what you have called the instalment 
plan, and which you say was suggested by Mr. Walker, was after- 
wards considered by the company, and if so, what action did the com- 

pany take therein, and was that action communicated to the 
620 ~~ state officials of Missouri; if so, when and how ? 

(Objected to that the question asks for the action of the 
board of directors, Which must be in their records, and the reeords are 
the best evidence of what they did.) 

A. The board of directors took no action upon it. Tt was cousid- 
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ered by the officers of the company and discussed by the various di 
rectors, and on the 19th of April, Mr. Dowd, as president of the 
company, wrote to Mr. Kaslev a letter which is included in the pam- 
philet Exinbit X 1, and which contained the only answer ever made 
tomy knowledge to the instalment proposition. That letter was 
handed to one of the oflicers of the State subsequently, [am informed, 
and it is here now in their posession. 

(). Tn whose possession % 

A. ‘The attorney-general’s, I believe. 

(It is stipulated that the original of the above mentioned letter of 
April 19, 1881, is now in the possession of the attorneyv-general of 
the State of Missouri, having been delivered by Mr. Easley to the 
State board of fund commissioners of Missonri shortly atter its date, 

and the — on page LO of Exhibit X T,annexed to the depo- 
621 sition of TI. Titht, is a true copy and may be read on the 

hearing in jen of the original in case the original is not pro- 
duced, 

Plaintitts’ counsel gives notice to defendants’ counsel to produe e 
the original letter of John W allen dated Jetferson City, February 
24th, ISS, and addressed to the board of tund commissioners of 
the State of Missouri, printed on pages 70 and 71, as an exlibit to 
the original bill of complaint. 

Also the special message of his excellency Governor Crittenden, 
printed at page 60, as Exhibit C 1, referring to the said communi- 
Calon, 

Also to produce the original of the letter =f George W. Easley 
dated May 26, 1881, and printed as Exhibit C 3, to the said orig: 
inal bill of complaint. 

Also the original of Exhibit C 4, attached to the omginal bill of 
complaint, and printed at page 74, signed by John Walker and D. 
If. Melntyre, fund commissioners, to Hon. P. E. Chappel. 

Also Exhibit D 1, dated New York, February 27, “apie addressed 
to the treasurer of the State of Missouri, and signed by Rh. G. Rol- 
ston, Lfeman Dowd and Oren hoot, jr., trustees. 

Also the letter of the said trustees, dated New York, Mareh 

622 15, i882, signed by the said trustees, complainants in this 

suit, and addressed to the tand commissioners and. treas- 

urer of the State of Missouri, printed as Exhibit D 2, to the amended 
and supplemental bill of coniplaint herein. 

Also the letter of Wilham Dowd, president, dated New York, 
January 10, 1881, addressed to the Hon. Thomas T. Crittenden, 
Governor of the State of Seger: and printed at page 6, of Exhibit 
XN. 1, of the de position of EL. Tift.) 

(). State what vou know concerning the original of Exhibit D 1, 
Mxhibit D2 and Exinbit D 5, attached to the amended and supple- 
mental bill. 

A. IT saw the original papers, copies of which are marked Exhibits 
D tand D 2. annexed to the amended and supplemental bill, bear- 
ing the original signatures of hk. G. Rolston, Leman Dowd and Oren 
45 
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Root, jr., trustees. The printed copies annexed to the amended and 
supplemental bill are correct copies of the originals. [ sent the 
originals by mail to Mr. George W. Easley at Jetierson City, in 
March, 1882; Mr. Rolston signed them in my presence alter they 
had been signed by the other trustees. 
Exhibit D 3 is a correet copy of a resolution which was 
623 adopted by the directors of the Hannibal & St. Joseph [ail- 
road Company, on the 18th March, 1882, at a meeting at 
which I was present, a pencil memorandum of which I now produce 
in a book kept at the office of the railroad company in New York, 
in which the minutes of the acts of the directors are entered imtne- 
diately after the meetings, and from which they are transterred to 
the large written minute book upon their approval. There has been 
no meeting of the directors at which a quorum Was present since 
that time, therefore there has been no approval of these minutes 
and they have not been transcribed into the regular book. 

Q. Do vou kuow of your own knowledge that the said resolutions 
were adopted 7 

A. Ido. I drafted the resolution and was present when it was 
adopted. 

(). Will vou have a certified copy thereof as it appears from the 
book before you made and attached to your deposition ? 

A. Yes, sir. 

(). Is the said resolution as printed in Exhibit D 5 truly and cor- 
rectly printed 7 

(Objected to on the ground that the certtfied copy will show 
whether it was correctly printed or not.) 

(Defendants’ counsel also object to the introduction of the resolu- 

tion as irrelevant and incompetent.) | 
624 A. Itis. [sent a certitied copy of this resolution, a copy 
of which is Exhibit D 5, annexed to the amended and sup- 
plemental bill, to Mr. Easley at Jeiferson City at the same time with 
the originals of D 1 and D 2. 

Q. Did you see Mr. George W. Easley and have any interview or 
conversations with him after the conclusion of the February inter- 
view with Walker, prior to the time of the payment on the 20th day 
of June, 1881 ? 

(Detendants’ counsel objects on the ground that Mr. Easley and 
Mr, dtoot are both counsel tor the complainants, aud what they may 
have said in regard to the matter is not evidence. 

Also on the ground that it is irrelevant and incompetent.) 

A. I did not see Mr. Easley between the visit which he made to 
New York upon the occasion of the February interview with Mr. 
Walker and the visit which he made to New York upon the occa- 
sion of the payment of the money on June 20th. I have no doubt 
that LT did see him during the day, or perhaps tor a day or two after 
the interview with Mr. Walker, and also during the day prior to the 
payment of June 20th, but I don’t remember, | 
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(). Your communications then with Mr. Easley touching 

25 this matter between the oceasion of his visit here with Abe. 

Walker in February, Is81l,and the occasion of his second 

visit in June, 1881, in connection with the payment, were wholly 
upon correspondence by mail, were they ? 

A. by mail or telegram; that is my recollection. I have no 
recollection of seeing him between those times. 

(). State whether or not such communications are those which are 
already In evidence as Exhibit X 1 to the deposition of IL. N. Tift. 

A. ‘They are ineinded in that exhibit, 

Q. You have already stated that vou were present at the June 
payment, and you have stated who were also present. [ wish a full 
account of all that was said, or the substance of all that was said, as 
fully as vou ean reeall it, either on behalf of the trustees or on be- 
halfof Mr. Chappel and the State, touching that payment. 

A. There was very little said about it. The parties met there, and 
chatted about indifferent matters until everybody that was to be there 
was there. There was some explanation made by some one—lL have 
forgotten by whom—about a certificate of deposit being required in 

order to comply with some statute, or some instructions that 
626 the treasurer was subject to. There was some delay while 

that certificate of deposit Was being prepared. The treasurer 
and the officer of the Bank of Commerce who was there looked over 
the cheek of $3,090,000 which Mr. Rolston had, and Mr. Rolston 
and the rest of us looked at the receipt and the certificate, which the 
treasurer had. We were all about a table there, and these papers 
were passed around. Mr. Rolston handed over the cheek, and my 
recollection is that very same time the check was passed to the 
officer of the Bank of Commerce, and the certificate of deposit 
handed to the treasurer, and the treasurer handed over the receipt, 
and [think we asked the treasurer to go to funch, and he said he 
couldm’t, and we went off There was something said about a duplhi- 
cate certificate—about the treasurer’s certificate being in duplicate, 
wud he did execute a certificate in duplicate—and one certificate was 
handed to Mr. Rolston and the other the treasurer retained, and 
there was some conversation about who was to transmit the certifi- 
cate to the Governor under the act of 1865, and the conelusion was 
that the treasurer was to send to the Governor the certificate. 

Q). Called for by what? 

O27 A. Called tor by the 2nd section of the aet of 1865; the 

statement or sugeestion was made, [ think, by me or by Mr. 
Kasley, Dam not certain which, that that was the treasurer’s busi- 
ness, andthe treasurer either said he would do it or expressed his 
assent to the suggestion that he should do it, 

(). Do you know whether the State treasurer ever transmitted the 
duplicate certificate which he kept to the Governor of the State of 
Missouri ? 

A. Not to my own knowledge, 

(). ‘Phe receipt is the same printed in the bill of complaint 7 
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A. Yes, sir. 7 

Q. You think that was delivered to Mr. Dowd ? 

A. | think they were both handed to Mr. Rolston, but I think Mr. 
Rolston kept the duplicate certificate and the railroad company took 
the receipt ; Mr. Dowd took the receipt, that is mV Hnpression, | 

Q. At the time of this payment, Task you as a director of the 
Hannibal and St. Joseph Railroad Company what was the state of 
accounts. the indebtedness or liability as between the Tlannibal and 
St. Joseph Railroad Company and the State of Missouri, in respect 
of the issue of $3,000,000 of the State aid bonds 7 

(Objected to gs immaterial, ) | 
628 A. The interest on those bonds had been paid by the rail- 
road company up to and including the interest due on the 
Ist of January, iss. 

Q. You mean there were no arrears of interest, do you ? 

A. There were none; I say that because [ know personally that 
from 1877 the interest was paid, and I know personally that the 
Bank of North America had for many years before that regularly 
paid the interest, and I never heard of any such thing as an unpaid 
coupon upon those bonds prior to the Ist of January, 1882. 

(). The-ouly liability of the company to the State, so far as you 
kuow, was in connection with the issue of $3,000,000 State aid 
bonds ? 

A. Aside from taxes, yes, sir. 

Q). Was anything said, and if so, what, at any time, in connection 
with this payment, that the act of February 20th, 1865, was repealed 
or no longer in force, and when did you first hear of any sach claim 
on the part of the State officials of Missouri ? | 

(Objected to as incompetent and irrelevant.) 

A. Nothing was ever said in my hearing upon that sub- 
629 ject until after the decision of the Supreme Court of Missouri 
upon the mandamus ease, Which was in December, 1881. 

i. Had it ever occurred to vou prior to December, [SS]. that such 
was the effect or the possible effect of the constitution of 1875 7 

(Objected to as irrelevant and incompetent.) 

A. Not specifically; the question occurred to me when the idea 
Was first presented of complying with the act of 1865, as to whether 
that act was still in force, and I looked over the statutes generally, 
so far as Thad them, a compilation of statutes affecting the railroad. 
With a view to determining that IT submitted the question to Mr, 
Kasiey as to whether it was still in force: that was back. I should 
think, in the very beginning of 1881, 

Q. And what conclusion did you arrive at ? 

(Same objection. ) 

A. ‘Vhat it was still in foree. 

©. In consenting to and advising this nayment of .June 2th, 
Isl, did you act upon that conviction and beliet ? | 

(Defendants? counsel objects upon the grounds that this was 
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Clears ahh ACUIONT ON A Thistake OF law and aiso that it is incom pe#©cent 


and irrelevant.) 
630 A. [ ought to say that the constitution of 1875 was not 

among the statutes that [had considered; the question in my 
mind was whether the change of circumstances was such, arising 
from the various acts of the legislature of the State of Missouri since 
the 20th February, 1865, that neither the railroad company had a 
right nor the State officers had a right to carry out the provisions of 
the act of 1565, and my attention was never called to the provisions 
of the constitution of 1875; I looked to see what the constitution 
Was at the time the act was passed, and was satistied that it was consti- 
tutional at that time, and my attention was never called to the fact 
that the constitution of 1875 had any bearing upon the question at 
all until after that decision of the Supreme Court of Missouri in De- 
eember, IS&1. 

(). At the time of the payment, or at any time prior thereto, had 
vou learned, directly or indirectly, through the State officers or any 
of them, or through Mr. Easley, or through any other person, of the 
existence of a claim on the part of the State of Missouri that the 
measure of the obhgation of vour company was that you should pay 

the unmatured coupons to the date of the maturity of the 
O31 bonds, and that no assigninent of the State’s hen would be 
made unless this was done 7 

(Objected to as including about 20 questions in one and as being 
leading and as being Irrelevant and incompetent. ) 

A. IT had not. | 

Q). When did vou first learn that the State set up a claim tiat it 
Was entitled to the fall amount of all the unmatured coupons, and 
that no assignment would be made of the State’s lien to the trustees, 
the complainants in this suit, until this was done ? 

(Same objeetion.) 

A. Not until after the payment had been made and. application 
had been made to the Governor to assign the lien, and he had re- 
fused, and legal proceedings had) commenced to obtain an assign- 
ment; my best recollection is that LT did not understand or COTPPe- 
hend that the State or anv of its officers made any such claim until 
after the argument betore the Sapreme Court upon the mandamus 
case, 

Q. What was the real impression and behet that “ou bad during 
these negotiations and up to the time of the payment, on the 20th 
June, ISS1, as to whether the State’s officials were desirous to have 

this payment made or otherwise ¢ 
Har (Olbjected to as irrelevant and Incompetent and as leading ; 
also as calljng for impressions trom the witness and not for 
ticts. ) 
A. I believed they wanted the money, but wanted to procrastinate 


the consummation of the transaction, and make as good terms as 


they could in taking it. 
Q) In the letter addressed to you of Mr. George W. Easley, 
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already otfered it evidenee, dated Jannary Sth, 1351. he os i a [ 
have no doubt they (referring to the State treasurer and to Gov- 
ernor Crittenden) will be well pleased with our PUPrpose to pray the 
State loan; ”’ had you, from Mr. Easley or from any other source, 
received any information as to the desires and wishes of the State 
officers inconsistent with what is shown by the correspondence which 
is marked Exhibit X1 in the deposition of TL. N. Tittt? 

(Objected to as irrelevant and incompetent and calling for a con- 
clusion from the witness on a dozen or fifteen different communi- 
cations. ) ; 

A. Inever did, except in so far as the wish expressed by Mr. 

Walker, that we should pay by instalments, or pay the extra 
O55 $180,000, may be considered to be ineonsistent; f thought it 
was a little inconsistent myself, 

Q. You saw the form of the receipt which was given for this 
money paid on the 20th of June and the form of the certificate 
which was executed by the treasurer under the 2nd section of the 
act of 1865, did you 7 

A. I saw the receipt and I saw the certificate, and I saw at 
that time, that is on the oceasion of the visit of the treasurer 
to New York to receive the money, a paper which purported to be 
the original instructions from the fund cominissioners to lim, which 
contained those forms. 

@. Which is contained where ? 

A. That is the paper of which Exhibit C 4 annexed to the original 
bill of complaint is a copy. That is. I believe it to be aecopy. It 
corresponds with my recollection and it was sent to us by the treas- 
urer. It is a copy of the paper sent to us by the treasurer as a copy 
of the original. I mean Exhibit C 4. The copy given to the printer 
to print that from was a paper which Mr. Chappel sent on to ns 
upon a written request from Mr. Dowd for a copy of Chappel’s 
Instructions. 

(). You answer that you saw that 7 

A. Yes. 

O34 (). Did either the written instructions of Jolin Walker and 

D. Ht. McIntyre, fund conmissioners, to the State treasurer, 
dated June 13, 1881, to which vou have just referred, or the receipt 
or certificate therein referred to and which you sav were executed at 
the time when this payment was made on the 20th of June, give you 
to understand, or anything that happened at or was said at the time 
of the payment or at any time previous to the payment, that no 
assignment of the State len to the trustee im the special morteage 
would be made by the Governor notwithstanding the said payment ? 

(Objected to as leading, incompetent, and irreley: nt.) ) 

A. No. 

Q. For what purpose did Mr. Chappel on that oceasion under- 
take to transmit the certiticate required by the 2d section of the act 
of 1865 to the Governor ? 

A. | understood it to be for the purpose oft furnishing to the Govy- 
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ernor the information required by the net of TS65 so far as it was 
Within the knowledge of the treasurer to authorize the Governor to 
execute an assigninent of the State lien to these three trustees. 
(Defendants? counsel objects to the answer as giving the under- 
standing of the witness and not the facts in the case; also as 


O39 being incompetent and irrelevant.) 
(). Teall vour attention now to the letter of George W. 


Easley, dated May 26, 1881, and addressed to the fand conmissioners 
and treasurer of the State of Missouri, printed as Exhibit C to the 
onginal bill, in which he states in substance that pursuant to the act 
of February 20, 1875, the railroad company on the 50th of April, 
Is81, executed a mortgage to secure the payment of bonds to the 
wnount of $5,000,000 as provided in that act. The letter proceeds 
in this language: “The trustees in that mortgage in pursuance of 
that act now desire to pay to the treasurer of the State $3,000,000, 
together with all interest which has acerned thereon and remains 
unpaid up to the time of making said payment. ‘The interest, as 
vou are aware, has been paid up to the first day of January last, and 
the next payment of interest being due and pavable on the first day 
of Jnly next, if vou are willing to accept said sum and direct the 
treasurer to give the receipt and the Governor the release provided 
for in the said act, I will be pleased to know at once when and in 

What shape vou would like the funds.” Will you state as vou 
656 understand what, if anything, was the relation between the 

visit of the treasurer to New York on the 20th of June to 
receive the payment and this letter of Mr. Tasley ? 

(4 jected to as irrelevant and Incompetent. ) 

A. TL understand the visit of the treasurer on the 20th of June to 
have been an affirmative answer to the proposition contained in that 
letter Which you have read to pay to the treasurer of the State 
$3,000,000, together with ail interest that has aceraed thereon and 
remains unpaid up to the time of making said payment, and to the 
request a// contained in that letter: “If vou are willing to accept 
said sum and direct the treasurer to give the receipt provided for im 
suid act, T would be pleased to Know at once when and in what shape 


you would like the funds.” 


(2. Was there any intermediate proposition to your knowledge 
authorized by the company or the trustees modifying the proposi- 
tions contained in the letter of May 26, 1881 7 

(Objected to as assuming that the proposition of May 26, 1831, 

Was a proposition Which was accepted by the State and made 
637 us such by the railroad company ; also as being irrelevant and 
Incompetent.) 
A. ‘There was none. 

Q. What, if anvthing, was said at the time of the said payment in 
regard to the same being only a partial payment to the State, leaving 
wa balance unsettled or otherwise, to be arrived at in the future ? 

(Objected to on the ground that the instructions to the treasurer 
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and the written receipt and vertificate are the best evidenee of the 
intentions of the parties.) 

A. Nota word. ; 

(). Did you understand, as the legal adviser in this transaction, 
that the act of 1865 authorized the trustees to make any |): urtial paty- 
ment, or any payment that would not result in the acquisition oi ‘the 
State hen ? 

(Objected to as asking the witness’ legal opinion.) 

A. No; I did not so understand, aud the idea of a partial pay- 
ment was never suggested to my mind until long atter the 20th of 
June, 1881, except in so far as the series of partial payments was 
suggested by Mr. Walker. : 

Q. Would you have advised or consented to any payment that 

would not in your judgment have been a compliance with 
638 the act of 1865, and which would not have entitled the trus- 

tees to the lien of the State ? 

(Objected to as asking for the opinion of the witness on a hy- 
pothetical state of facts, and as being irrelevant and incompetent.) 

A. I would not. 

It the State officers on that oceasion had said to vou, * Mr. 
Root, we will receive this money, but after receiving it we shall 
claim that the act of 1865 was repealed, and vou shall not have the 
lien,’ what would have been your action and advice ? 

(Same objection as to the last answer; also as being leading.) 

A. I should have advised against the payment as a lawyer, and I 
should have objected to it as a director and officer of the railroad 
company, 

Q. It the State officials had put forth at any time prior to this pay- 
ment that “notwithstanding vou make the payment vou can have 
no assignment of the State lien until the full amount of all unmia- 
tured coupons on these bonds shall have been paid.” what then 
would have been your actions and advise ? 

(Same objection ) 

A. I should have advised and should have insisted either 
639 that the proposed payment be abandoned, or that the ques- 
tion be settled before the money was paid, 

In what way could it have been settled betore the money Was 
pail ¢ 


(Objected to on the ground that it is asking for a legal opinion of 


the witness.) 

Q. fn what way would vou have advised the settlement of it with- 
out the payment of the mone yf 

A. The question of the way of settling the particular question to 
Which you now refer never arose in my mind before the pavinent, 
because the question never arose, and [ can only answer What my 
present judgment i is. Lcan give you such an answer. My present 


judgment is that the question could have been settled by a tender of 


< 


the amount of the principal and accrued interest, accompanied by a 


demand for fulfillment on the part of the State of the provisions of 
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the act of T865, and then a proceeding by a mandamus to determine 
the ob liar ition of the othee rs of the State to fo taltil] the provisions 
of the act. 
(). State what Your expectation Was at the time ot mi: aking 
640 this payment as to being obliged to resort to litigation on 
behalf of the trustees in order to get the assignmet it of the 
State lien. 

(Same objection.) 

A. Thad no expectation whatever of being obliged to resort to 
litigation to obtain an assignment. I supposed the assignment would 
be made, 

(). When did vou suppose it would be made ? 

A. [supposed it would be made a tew days after the payment, as 
soon as the treasurer could have returned to Jefferson City and pre- 
sented the certificate, which the 2nd section of the aet of 1865 called 
for, and proper formal evidence being produced to the Governor 
that the railroad company had comphed with the act on their part, 
that all the provisions of the Ist section of the act had been com- 
plied with. IfLow far the Governor would require evidence of that, 
or What kind of evidence of that he would require, J didn’t know. 

(). Did the words in the = said receipt, * Reeeived the sum of 
$3,090,000 on account of the statutory mortgage now held by the 
State of Missouri against said railroad,” or the lke words in the 

certificate given by the treasurer to be forwarded to the Gov- 
641 ernor of Missouri, suggest to vour mind that this was only a 

partial compliance with the obligations of the company toward 
the State, and that no assigument would be given until a further pay- 
ment was made, to be adjusted by convention or litigation ? 

(Objected to on the ground that the words certainly suggested that 
the money was not a payment in full; that the words speak for 
themselves, and the witness has no right to place any other than the 
ordinary construction upon them, and it is not for the witness to put 
il oe upon them at all. ) ‘ 

They did not. 

Q One objection made to the foregoing question was that the 
words themselves certainly suggest that it was not a payment in full. 
[Task vou whether in point of fact they suggested that meaning to 
your mind in conneetion with this payment ¢ 

(Same objection. ) 

They did not. 

(). [tis stated in substance in the answer to this cause that the 
officers of the company were repeatedly warned that the State would 
not accept the $5,000,0000 and interest up to the Ist day of July and 

assign its lien, State what you know of any such warning, 

b42 so tur as you are concerned, as counsel or asa director ol the 
railroad company. 

There never Was any such warning given to me or to any offi- 

cer of the company to my knowledge, or of which I ever heard until 

sad the statement to that effect, that some such statemeut had been 


+4 


B16 ROLSTON ET AL. V. CRITTENDEN ET AL. 


made to Mr. Easley, in some of the affidavits which were pr xdueed 
npon the hearing of the motion for an injanection in this suit in Feb- 
ruary, 1582. 

Q. Had vou, through Mr. Easley or in any other way, ever heard 
of any such claim or statement prior to that time? 

T had not. 

What do you know, if anything, concerning any offer having 
ia made by or on behalf of these trustees after litigation had 
arisen as to receiving back the $3,000,000 which bad been paid by 
the trustees on the 20th d: wv of June ? 

(Objected to as irrelevant and incompetent, an ;d as occurring atter 
the payment of the money and after the decision against the com- 
plainants. ) 

A. On the 10th of February, 1882, at the Federal court-house In 

St. Louis, Mr. John B. Henderson appeared as one of the 
643. counsel for the defendant Thomas T. Crittenden, Governor 

of the State of Missouri, upon the arguinent of a motion made 
in this suit on behalf of the complainants of an injanction to restrain 
the sale of the Hannibal & St. Joseph Railroad under the Lith see- 
tion of the act of 1851, and Lappeared as one of the counsel of the 
complainants upon that motion. Mr. Henderson, after the close of 
his argument, and that of the other counsel for the said defendant, 
“arose and stated in ope n court that the State would pay back to the 
compl lalnants their 8&3 JOO 000 whenever the Vv chose to call for it. I 
subsequently, and on the same occasion, at the same session of the 
court, rose and stated in open court that the complainants were then 
ready to receive it back and asked that it be paid to them. 

Q. Was it paid 7 

9 It was not. 

Was any offer subsequently made, and if so, when, on behalf 

of ya complainants i in this suit, to receive back the money ? 
(Objected to as irrelevant and incompetent. ) 

H44 A. Exhibits D 1, D 2, and D 3, annexed to the amended 
bill, were sent by me to Mr. Kasley for the purpose of making 

such an offer. I don’t know, of inv own knowledge, of the present- 


ation of those papers, but [ know that the money has not been re- 


eeived back 
Q. Ilave the State officials vouchsafed to make any answer to 
7 so faras you know, to the trustees ? 

. Phey have not; they have never vouchsafed to m: asi any itn 
swer to any comme nieation trom the railroad company or the trust 
tees upon the subject of this payment or proc eedings odab the ac- 
ot 1865, with the i ti of Mr. Walker’s visit. he ‘re. ‘The only 
answers i any character or description received by the rai ilroad 


COMpany ¢ r by the trustees, eins the State ot Missouri or any ot 


its officers, on the subject of the compliance with the act of 1865 or 
the payment of this money, or transter of this State lien, since the 
Ist day of January, 1881, have been three, viz.: First. What was 
said by Mr. Walker upon his visit to New York in February: See- 
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ond: Phe visit of the treasurer of the State to New York in June, 

and the delivery by him of a receipi and certificate porn the pray 

ment of the $5,090,000, and the statement bv lim that he would 
transmit a dupheate certificate to the Governor; and Third. 

645 ‘The answer which they have made to the complaints in this 
action and the mandamus proceedings. 

Q. Do vou know of your own knowledge what has become of the 
$3,000,000 which the complainants paid into the treasury of the 
State 7 

A. No. : 

Q. Do vou know what interest the State received therefor ? 

(Objected to as irrelevant and incompetent. ) 

A. Not of my own knowledge. 3 

(). Do you know the legislative history of the act of March 25th, 
1881, entitled Exhibit © 2, attached to the original bill of complaint, 
so far as to be enabled to state why it was passed, or your under- 
standing as to why it was passed, and whether von had sach under- 
standing at the time when the payment of the $3,090,000 was made 
on the 20th of June, 1882? 

(Objected to as irrelevant and incompetent.) 

A. [understood that the act of March 26th, 1881, was passed for 
the purpose of —- the officers of the State to apply the 
$3,000,000 which we proposed to pay them to the retirement of the 
bonds of the State aa h had been designated by Mr. Waller in his 

conversation with us in February, 

(). In that conversation can you reeall how Mr. Walker 
646 distinguished or referred to the outstan ling bonds of the State 

which could be utilized by the payment of this money ? 

A, T remember that he referred to the 5-20 bonds either as 5-20 
bonds or option bonds; which he called them [ don’t remember now. 
Ile used some expression to aptly deseribe them. Whether he re- 
ferred to any others or not Tam not certain, My impression is that 
he did mention sume other bonds which would actually mature or 
be pavable, 

(). Were you aware of the existence of the act of March 26, 1881, 
When the payment of Pig $3,090,000 was made in June! 

A. [Twas aware of 1 

(). What, if cor to was vour understanding at that time as to 
the specific purpose for which, so far as relates to these trustees and 
the [lannibal and St. Joseph Railroad Company, this act was passed ? 

(| je ‘ected to as irrelevant and ine Ompetent, ) 

A. My understanding was that the act was passed for the specitic 

purpose of enabling the State officers to use the money which 
O47 the trustees Propose “l to pray, 

(). Jt seems that the State of Missouri passed an act of the 
23d di ay of March, 1581, found on pages 204 and 205 of the session 
laws of Missouri, State when vou first had notice or knowledge of 
the existence of any such act, and whether or mot you bad know!- 
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edge of the introduction of any bill on that subject, or any bill which 
finally led to that enaetment. 

(( )bjected to as irrelevant and incompetent. ) 

A. [ first bee: me aware ot the existe Nee ot such “un net after the 
commencement of this suit. I never before that time had any no- 
tice, knowledge, or information whatever of the introduction of any 
such bill. | 

Q. State whether or not you had knowledge of the 
of a bill whieh levd to the passage of the act ot March 26, [SS], and 
what your understanding Was, if vou had any,as to whether that act 
Was p< “ssed in pPuPrsac ance ol f the mess: ize of Governor © rittende i. 
printed as Exhibit C 1 to the original bill of complaint herein, 

A. I was informed before the 26th of March, 1881, that the Gov- 

ernor had sent a message to the legislature asking for some 
648 legislation to enable the State officers to use such monses as 

might be paid to the State pursuant to Mr, Dowd’s letter of 
January the 19th, 1881, and that an aet had been introduced in the 
levislature in compliance with such a request from the Governor, and 
[T understood this act of March 26, 1881, was the final form assumed 
by the act so introduced. 

(). What, if anything, was your understanding or expectation at 
the time of the payment of this $3,090,000 on the 20th of June as 
to the use to which the $3,000,000 would be put by the State ? 

(Objected to as inconipetent, irrelevant, and immaterial.) 

A. [understood and expected that the State officers would, with 
all possible speed, apply the $3,000,000 which were paid on the 20th 
of June to the retirement of the 5-20 option bonds mentioned in the 
pe ~~ March 26, 1881. 

Do you know, or have you been officially advised by the State 
iateas as to What disposition has been in point of fact made of the 
S35 000.000 7 

(Objected to as irrelevant and incompetent.) 

a No, sir. 

Do you know, or have vou been officially advised by the State 

officers of Real as to what has been done with the 5-20 

O49 a bends, or any part of them, since the pavinent of the 
$35,000,000 on the 20th of June i 

( Objected to as Incompetent and irrelevant.) 

A. I have received a letter from Mr. Walker, the State anditor 
and seeretary of the board of tund commiissioners. dated Febru: uy 
28th, 1882, giving the Information, in response to a request from me, 
which letter I now produce. 


introdnetion 


( Defendants’ counsel objects to any evidenee of the contents of 


the letter from Mr. Walker unless it is acco; npanied by the letter to 
which Mr, Walker’s letter is an answer; also on the ground that it 
Was a proposition for compromise and settlemer it, and is not com- 
pete hf.) 

(). llave vou the Orlin al of the 24th of FF ebru: ary, to which hiaes 
letter of Mr. Walker of F aa ary 28th purports to be an answer 


- 


¥ 
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A. [ have not. 

(). Ilave you a letter-press copy 7 : 

A. I have; it is not of the 24th, however, but of the 21st. 

(). Did vou ever write one on the 24th of February ? 

A. No; I didn’t write any on the 24th. 

(). Will you produce, in connection with the original letters of 

Mr. Walker, the letter-press copy of the letter to which Mr. 
650 Walker's isan answer, and make it part of your deposition 7 
(Complainants? counsel thereupon offers in evidence the 
letter to Thomas T. Crittenden, dated February 21st, 1882, signed 
by the witness, and found on pages 20 and 21 of the witness’s letter- 
press book; also copies of the original letters—the originals being 
produced—ot Mr. Walker to the witness, dated February 28, 1882, 
and Mareh 7, 1882, marked respectively exhibit A 3 and A 4.) 

(Objected to as embodying propositions of settlement and com- 
promise, and therefore incompetent, ) 

(). State what efforts were made, if any, to adjust this matter pur- 
snant to the suggestion of Mr. Justice Miller 7 

(Same objections. ) 

A. [wrote quite a number of letters making propositions and try- 
ing to get aproposition, [did not sueceed. The sending of the papers, 
copies of which are annexed to the amended bill as Exhibits D 1, D 2, 
and D 3, was with the idea of a compromise of the matter. [ never 
could get any proposal from the State or any statement from them 

of what they were willing to do, that is after the decision in 
651 St. Louis, short of the receipt of a million and J don’t know 

how many hundred thousand dollars, paying all the coupons 
tomaturitv. IT never could get any suggestion or proposal, or assent 
or intimation, that there would be any assent from the State, or any- 
body else representing it, upon any other basis than taking the pound 
of flesh and all the blood after the conmimeneement of litigations. 

Q). What did you understand this to refer to in’ Mr. Wallcer’s let- 
ter: * Retired in sehool fund certificate 1958; ditto, seminary fund 
certificate 122”? 

A. IT didm’t understand it. My enquiry as to what it did) mean 
led me to the discovery of the act of March 23d, 1881. [t was after 
the receipt of this letter that [ learned of that. 

(). Then, in connection with that act, you understood what to be 
referred to there ? 

A. In connection with that act L understood that the State officers 
had substituted a certificate of indebtedness, with 50 years to run, 
for SL58,000 of these 5-20 option bonds for the school fund and 
$122,000 tor the seminary fund. ‘ 

(Defendants’ counsel objects to the answer of the witness as irrel- 

evant and incompetent, and moves to strike out all ot the 
652 statements of the witness of the contents of letters that he 
Wrote stating that he therein made propositions and tried to 
get propositions for settlement as being irrelevant and as being sec- 


ondary evidence. ) 
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Q. As a dircetor of the railroad company are vou advised that the 
Governor of the State has advertised your road for sale; and if so, 
for what alleged default, and when Is such sale advertised to take 
place ? 

(Objected to in so far as the question asks for the contents of the 
advertisement or the alleged default.) 

A. The Governor of the State has never given the railroad com- 
pany any notice on the subject, or any information, bat [have seen 
an advertisement in a paper, purporting to be published in Jefferson 
City, that the Governor will sell the road, on the 4th of Ovtober, for 
a default in the interest on the State aid bonds which accrued on the 
Ist of January, 1882. 

Q. Did the railroad company pav the interest on the State aid 
bonds which matured on the Ist of January, 1882 7 

A. Not except as it was paid by the payment of the $5,000,000 by 
the trustees, the complainants, to the treasury of the State on the 

20th of June, 1S81. 
655 Q. Do you know of any issue of consolidated bonds under 
the consolidated mortgage of April 12th, ISsl 

A. Yes. 

Q. How many bonds do you understand have been issned up to 
thistime under that mortgage ? 

A. 3,000. aA 

(). State whether or not the company has paid interest on these 
since their issue as the interest fell due 7 

A. It has paid all the interest which has accrued on those. 


Adjourned to May 23, at 10 o’clock A. M., by consent of counsel for 
the respective parties, complainants and respondents. 
[L. 8.] CHARLES EDGAR MILLS, 
Notary Public, N.Y. Co. 


May 25d, 1882—10 a. . 
Cross-examination of Mr. Roor. By M. Surenps: 
Q. How long have you been practising law ? 
A. Since 1867. 
Q. Have you been practising in New York since that time ? 
A. Yes. 
ma Q. You have an extensive corporation practice, have you 
Hd54 not 7 | 
A. Yes; some corporation practice. 

> Q. \ ou are sole corporation counsel of the Hannibal and St. Joseph 
Railroad in New York, are vou not ? 

A. y es. 

(. General counsel, | mean ? 

A. Yes. 


(). \ Ot] have ride the afbaire of the [Hannibal and Sf. Joseph 
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Road and its legal relations to the State of Missouri a sneeial study, 
lave Vou not ¢ we 

A. Yes, in one sense; [ have studied them. 

Q). You are thoroughly acquainted with all the statutory provisions 
of the State of Missouri, are vou not ? 

A. Tam acquainted with a great many of them. 

Q. And you are also aqnainted with the provisions of the consti- 
tution of the State of Missouri, as it now exists and as it existed prior to 
1865 or 187d, are you not 7 

A. [Tam familiar with those provisions. Ihave examined the dif- 
ferent constitutions of the State for different purposes, a number of 
times, | 

(). Ifave you not a copy of the constitutions of the State of Mis- 
sourl In your office 7 

A. A copy of the constitution of 1865 and constitution of 
699 LS/5. ‘ 
). And also of the special acts of the Legislature that were 
passed by the Legislature in relation tothe ILannibal and St. Joseph 
Road 7 

A, I have il COPY ot What I supposed to he the special acts ; I 
have not the session laws complete. 

Q. In all the proceedings in reference to the payment of this 
money to the State, from their inception until the present time, vou 
have been thoroughly familiar with every step that has been taken, 
have vou not ? 

A. [think every step that has been taken in New York. 

(). Both by the road and by the trustees under the special moprt- 
gruge ¢ 

A. I believe SQ, 

Q. You have full authority and have had fall authority to act for 
the road and for the trustees in all matters pertaining to the pay- 
ment of the State hen, have you not? j 

A. T should sav not, 

(9. Who else had any authority to act or advise as counsel, in re- 
gard to this matter, if vou know ? 

A. If your question is intended to refer to the action as counsel, I 
should sav in the affirmative; of course the president and secretary 
of the company have their special duties to perform, 

(). [Is it not a faet that the officers of the railroad and the 
656 trustees have acted in this matter entirely under vour advice ? 

A. That is a very difficult question to answer; the officers 
of the road had no other adviser to my knowledge, in this matter, 
than myselfand Mr. Easley; the trustees have acted since the liti- 
gation commenced under my advice in conjunction with the counsel 
associated with me; prior to the commencement of the litigation | 
do not know that I had any professional relations to the trustees 
Whatever, 

Q. Didiw’t the trustees, before the payment of this money and 
While the negotiations were pending for the raising cf the cash that 
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Was pad, consult VOu in reference tO their duties a revard LO the 
thatler ? 

A. They talked about their duties; I regarded myself as repre- 
senting the railroad company in these conversations. 

Q. One of these trustees is your brother ? 

A. Yes. 

(). Did you ever have any conversation with him or give him any 
advice as to what should be done by him as one of these trustees, 
prior to the payment of the money ? 

A. IT had conversations with him; [I dot know that I gave him 
any advise. 

| Q. Did you ever write him any letter, prior to the payment 
657 of the money, in reference to the then condition of the mat- 

ter between the said officials and the road 4 

A. IT presume so, but [ can’t sav positively, 

(). Will vou examine your letter-press copy-book, and see if any 
such letters were written by you to vour brother Oren Root, jr., prior 
to the payment of the money on the 20th of June ? 

A. Iwill. Will you permit me to say here my correspondence 
with my brother was, as a rule, correspondence conducted at my 
house, and whatever I may have written to him, if [did write any- 
thing to him, was probably by way of single paragraphs, put into 
personal letters regarding family matters, and of those letters no 
copies were kept, and it was not my habit to preserve that corre- 
spondence. 

Q. Will you please examine your letter-book, and see if any such 
letters exist 7 

A. Yes. 

Q. Did you have any conversation with Mr, Rolston in regard to 
this matter prior to the payment of the money ? 

A. Yes. 

@. And with Heman Dowd 7 

A. I think so. 

Q. Did you not endeavor to keep the trustees thoroughly 
658 posted as to whatever you knew about the progress of the ne- 
gotiations between the State and the railroad company 7 

A. No. 

Q. Why not ? 

A. I did not consider that it was a matter of particular interest to 
the trustees. The only question [ supposed was of interest to them 
Was If they were called upon to perform any duties as trustee or not, 
and when [ supposed it was determined they were; then [I saw them, 
but | have no recollection of saying anything to them at all about 
any preliminary negotiation, 

Q. You considered then that their duties were simply to pay over 
such money as might be furnished them by the railroad company to 
the State, and take the assignment of the lien ? | 


A. Yes, 


Q. You did not consider it necessary to communicate to them the 
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negotiations that had been pene between weet Naboenp pan the rail- 
7 * . 
road official because vou did not consider that *had any mterest 
in the question 5 1s that so or not ? 


A. T hat Is sO, 
J. If these trustees had made any objection to paying over the 
money that was raised on the special bonds issued by the rail- 
699 road company to the State, in aecordance with your advise, 
would you not have soon appointed other trustees that would 
have acted in accordance with your views ? 
A. No, 
Q. Why not? 
A. [ had no power to appoint them. 
@. When Isay “ you” I mean the railroad co’y. | 
A. it is impossible for me to answer your question, understanding 
that you mean, what would I have advised the railroad company to 
do, or what I would have consented to as a director of the railroad, 
because vou do not give the condition with sufficient fullness. 
(). Who designated these trustees ? 
A. ‘They were torced upon—in the course of informal conversations, 
I don’t know. 
Q. But the board of directors have appointed them as such? 
A. I don’t think there was any formal appointment. Their names 
1 think were included in the Papers presented to the railroad com- 
pany and approved by them. 
(). Suppose these trustees after you had raised the money on the 
special three millions mortgage bouds and the money which was 
advanced by the railroad company to the trustees for the puar- 
660 pose of paving off the State lien, that they had stated to you 
or to the railroad officers, “We object to the payment of this 
monev on the ground that the State has claimed a S180,000 more 
and litigation will ensue,” what action would you have advised the 
railroad company to take im the matter? 
A. My judgment is that [ should have advised either that the 
whole special mortgage transaction, the whole attempt to comply 


~ ? 


with the act of J865, be abandoned, or if it could be done, to settle 
the question of the S1TSO0,000 In wd Vance, 

by Judge Ditton: In advance of what | 

A. In advance of payment 

(). Suppose the trustees had refused on the ground that the State 
claimed pavinent of the interest to the maturity of the bonds, would 
you have thus abandoned all this scheme of refunding ? 

A. Ishould, unless the question could have been settled before 
payment; certainly I should not have advised the payment of the 
money under those circumstances. 

(). Now, Mr. Root, prior to July 9, 1881, you say that you do not 
know that the trustees had any legal adviser. Didn’t they act in 

this matter in harmony with the plan that the board of diree- 
661 tors of the Hannibal & St. Joseph Road had promulgated 7 
A. ‘Yes. 
45 
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(). Were they not appointed for that purpose and no other pur- 
pose ? a ans 

A. Thev were appointed to comply with the ProvVIstons of tne aet 
of 1865, in harmony with that plan. 

Q. You stated you advised Mr, Rolston and Oren Root, jr., relat- 
ing to the trust, and explained to them what you understood to be 
the effect of the facts prior to the payment; what tacts did you ex- 
plain to Mr. Rolston and Mr. Root, jr. ? ; 

A. It is impossible for me to say; I know that I talked with them 
about the matter and explained what my ideas were ; what T said to 
them I do not know. 

Q. Did you tell them the substance of the correspondence between 
Mr. Easley and Mr. Dowd and yourself, as appears In pamphlet 
known as Exh. X 17 

A. No. 

(). Did you tell them of the interview that was had here between 
Mr. Walker, the State auditor, and Mr. Dowd, yourself, and Mr. 
Easley and others in Feb’y ? 

A. I dowt know whether I told them or not. 
Q. You didn’t consider it very essential that they should know 
anything about these facts ¢ 
662 A. Well, at that time they were not trustees; they were 
not constituted until months after, and what I thought about 
it | don’t remember. 

Q. The question [ asked vou, Mr. Root, is whether vou had in- 
formed these parties before the payment of the money of that inter- 
view and of those letters ¢ 

A. I don’t remember whether I had informed them of that inter- 
view ; I know that I did not vive them in detuil— communicate the 
letters to them in detail; such statements as [ made to them were 
statements which were considered by me to be the substantial con- 
clusions from the letters and all the facts which IT had in my mind. 

@. You did not attempt, then, to relate what was. said by Mr. 
Walker and Mr. Dowd or yourself in the interview in Feb’y ¢ 

A. I presume not. 

Q. Did you show to them the letters contained in the pamphlet 
marked Ex. X 1? 

A. [think not. 

Q. Did they make any inguiry of vou as to the attitude of the 
State officials on the subject of this payment ? 

A. [don’t remember whether they made inquiry or not; the at- 

titude of the State officials was the subject of conversation. 
663 (). Is it not a tact that these gentlemen left the matter of 

consummating the funding plan andcompliance with the act 
of 1865 to you and to Mr. Dowd ? 

A. No; they had nothing to do with the funding plan, except so 
faras Mr. Rolston was called upon to act in his capacity as an othi- 
> Loan and Trust Co’y ; so far as the compliance 


b 


cer of the Farmers’ 
with the act of 1865 was part of the funding plan, they acted for 
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themselves, and leaving, doubtless, some things to be done for which 
they relied upon the railroad company, and [ presume they expected 
me to act for the railroad COUMANY, 

Q. They made no negotiationsof any kind, to your knowledge, 
or sent any communications, nor had any conferences of any kind 
with anybody representing the State, had they ? 

A. None whatever; excepting the meeting of the State treasurer, 
Mr. Chappell, on the 20th of Jane, when the money was paid. 

(). All that matter then was left to you, was it not 7 

A. All what matter ? 

2. The matter preceding that ? 

A. Lett to the railroad co’y, and to me so far as I acted for the 

railroad co’y. 

O04 (). The meeting with the State treasurer, Chappell, was to 
consuminate the arrangement, after the negotiations between 

the officers of the State and the railroad co’y was supposed to bave 

reached a determination, was it not ? 

A. Yes. 

Q. Then the trustees did nothing in regard to the matter, so far as 
the State officers are concerned, except to pay over money to Chap- 
pell, in the Bank of Commerce, on the 20th June, so far as you 
know ? 

A. ‘They did nothing, so far as the State officers are concerned, 
except What was done on the 20th Jone. On that day Mr. Heman 
Dowd, together with Mr. Rolston, endorsed the cheque for which 
the money Was paid, with the intention of baving it paid to the 
State officers. Mr. Rolston paid the money and took part in the 
conversation in relation to the Governor. I know of nothing else 
they did in connection with the State officers. 

Q). What was the relation that Mr. Easley bore to the railroad 
coy, in reference to this matter, from its inception until the present 
time 

A. He was the general solicitor of the railroad in Missouri. 
665 IL think his relations appear in the pamphlet, Ex. X 1, better 
than [ can state 1t in words, 

(). I refer to his general relation, not only to the railroad in this 
matter, but also in his official’capacity, i he had one ¢ 

A. Ife was general solicitor of the road. 

(). [In Missouri 7 

A. Yes. 

(). Hias the road no other general solicitor in the State of Missour! 

A. No. 

(). [Tow often did vou have communications with the State off- 
cers In regard to this matter, prior to the payment of the money ¢ 

A. I don’t think I had any, except these conversations with Mr. 
Walker in Feb. } 

Q). Then all of the negotiations and conferences, if any were had, 
were held between the State officers and Mr. Easley, were they not ¢ 

A. No; the principal negotiations, as f understood, were those 
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which took place between Mr. Waller and Mr. Easley, and Mr. 
Dowd aud myself, here, in Feb. Mr. Easley was charged with the 
duty of setting some sort of an answer from the State officers to 
Mir. Dowd s proposal of J: un’ vy 19th, and there were. no negoti: ations 
between Mr. Walker’s visit here in Feb, and the payment. of 
GHG the money, at all, unless you may consider Mr, Easley’ Ss at- 
tempts to get an answer from the State officers as to what 

they would do a negotiation. 

(). Do vou know whether Mr. Dowd ever had an interview with 
any of the State officers on this subject except the interview of 
Walker in Feb. and the interview with Chappell when the money. 
was paid, before the payment of the money ? 

- [ don’t know that he ever did. 

Did you ever have any 

A No. 

(). Did any one representing the railroad co. have any, to your 
knowledge ? 

A. None, except Mr. Easley. 

Was Mr. Easley empowered to represent the railroad co, In 
these negotiations—charged with that particular duty ? 

A. You mean after the Walker visit; between the Walker visit 
and the Chappell visit ? 

Q. Yes. 

A. Yes. By that duty I mean just what [ have already men- 
tioned. Mr. Easley was charged with the duty and empowered to 
get an answer from the State oificers to Mr. Dowd’s proposition of 

Jan’y 19, contained in his letter to Gov. Crittenden; he was 
667 not empowered to alter that proposition or make any different 
proposition, 

(). Mr. Root, ditferences of opinion in regard to this matter 
seem to have arisen between the State officers and the railroad eo’y. 
What I wish to know is whether Mr. Easley was not representing 
the railroad co’y in negotiations trying to harmonize those diifer- 
ences ¢ ei 

A. No. There never were any differences of opinion a my 
knowledge between the railroad co’y and the officers of the State 
until after the payment of June 20th, 1881, except such as were 
stated in Mr. Walker’s interview of Feb’y, to which I have already 
testitied. Those ditferences were settled, so far the railroad co. were 
concerned, by dechning both of Mr. Waller's propositions. Atter 
the letter of April 19, 1881, from Mr. Dowd to Mr, Kasley, Was Com- 
municated to the State officers, there remained no ditkerenee of Opib- 
10n to be harmonized that I know of 

Q). Is it not a fact that Mr. Easley was in Jefferson City for several 
months -several weeks on this business and representing the rail- 
road co’y 

A. It is; for some time. I don’t know how long. 

Fee et If there were no differences or nothing to be done, what was 

‘there for? 
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(). W bad Was to ite done 7 

A. Carry out the aet of 1865. 

Q. Then in the attempt of the railroad co’v to carry out the act of 
[865, Mr. George W. Easley represented the railroad entirely in the 
State of Muissourl, did he not ? 

A. He was the only representative of the railroad company at 


Jefferson City, to my knowledge. 


(). And he was authorized to represent the railroad co’y, was he 
not? 

A. Yes. 

(). In all of the legal proceedings that have taken place between 
the trustees and the State in the courts in Missouri, Mr. Easley has 


A 


been associated with you as counse! for the road and tor the trustees, 


i ‘ 


has he not ? 


A. [ can’t answer that categorically. Mr. Easley acted as counsel 
for the road and for the trustees in the mandamus proceedings, and 


] 


4] = 5 See 
i 1 this 


Was counsel for the trustees in this suit , but not tor the rox 
suit. The road was not a party to this suit until the amended Dill 
was filed.and [ have been associated aby him as counsel in this suit 
(). Have there been any mandamus proceedings except the 
G69 mandamus proceedings in this suit 7 
A. There was an agreed case, [ believe; I am not very 
familiar with It. 

(). That was between the trustees and the State officers? 

A. Well, I should rather vou would look at the record to see wl 
were the parties. I understood it was between the trustees and the 
Governor; that ts my recollection. 

Q. Who represent ted the trustees in that proceeding ‘ 
A. Mr. Easley. 


"hiO 


(), Then he represented the trastees in all egal proceedings con- 
nected with this matter, and has represented the road in all legal 


proceedings, except since the «mended bill has been filed, when the 
road was made a party defendant ? 
A. In all legal proceedings to which the road was a dg 
Q. You have stated, in answer to questions by Judge Dillon, that 
the pamphlet marked Ex. X 1, a copy of which is attached to the 
deposition of prenry N. ‘Thitt, covers all the correspondence be- 
tween the officers of the road and the State officers, and be- 
G70 tween Meuslev and Myr. Dowd na vourself, except two des- 
patches ; have you examined carefully your letter files of 
original letters, and prea all letters of any and every kind 
Whatever bearing ou this. si stage that have pissed between Mr. 
Easley and yourself, or between Mr, Easley and Mr. Dowd ? 
= T have. 
Then [understand your 
t! ‘is print ed parph let cove en ra) 
passed eokins en vourself and M 
ception in January until the 


testimo) HV On this subject to be, that 
lI Ronson tmeee of every kind th: 
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communications: and that it also covers all commumeations on the 
same subject between Easley and other officers of the railroad co’y 7 

A. Yes; this testimony is given with the statement whieh I did 
make, that [ have after diligent search been unable to find any 
other communications, and that I have no recollection of anv other 
communications. 

Q. In other words, vou mean to say that this pamphlet covers all 
the ‘correspondence on the subject between the railroad co” vand any 
of its officers and Mr. Easley, except the two despatches me tioned 


as being lost, of which you have any knowledge whatever 7 
A. Yes. ae 
671 (). Was Mr. Easley here between the time that Vir. Walker 


came, in February, and the time that Mr. Chappell came, in 
June ? 

A. I think not; I have no recollection of his being here. 

Q. Did you meet him elsewhere between those dates 7 

“4 No. 

Do you know whether Mr. Dowd had any communication or 
one view between those dates ‘ 

A. I presume he did, for Mr. Dowd went out to the: mecting of 
the stockholders in April, which was held at Hannibal. I did not 
attend that meeting. 

(). When Mr. Dowd returned from Hannibal, in April, did hestate 
to you anything of having had a conversation with Mr. Easley about 
the compliance with the act of 1865, on the part of the road ? 

A. My recollection is that he did. 

Q. One thing that I remember distine ‘tly is that be told Easley that 
they came to the conclusion not. to adopt the installment p Jan that 
Walker had proposed, and that Easley had requested him or sug- 
gested to him to write him a letter which he could commiunicate to 

the State officers containing a statement of that conclusion, 
672 and such reasons as existed for the conclusion, so that the 
State officers would see that the conclusion was not a captious 
= 
. Didn’t he tell you that Mr. Easley had informed him that the 
St: a officers would not accept the three millions & nine ty thousand 
dollars, except on account of the State lien, not in full satisfaction 
thereot ? 
A. No. 
Nothing of that kind ¢ 

A. No. 

Q. Did he say anything about what Easley reported to be the 
status, or rather ‘the position of the State officers on this subject ? 

A. I presume he did, but don’t remember. 

q. At what time did Mr. Dowd tel] you that the State officers 
accepted the money in full payment of the State lien ? 

A. I have no serait of his telling ine so, 

Q. Did he tell you that they would not accept it in full paviment ? 

A. I have no recollection of his telling me that. 
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Q). When was it, Mr. Root, that Mr. Dowd was in Tlannibal, Mis- 
sour ? | 

A. It was at the time of the stockholders’ meeting, which appears 
by the record of said meeting to have been on the 11th of April, 

ISSi.- | 
O75 (). Do you know how long he was there ? 
A. No; he was baek here on the 19th. 

Q. When was the plan for funding vour indebtedness in a consoli- 
dated mortgage first formulated or first conceived by you? 

A. It was talked over for a good while along in the latter part of 
1880; I can’t fix the first inception of it. 

(). When did the directors first have a formal meeting to con- 
sider the same ? 

A. Tdont know that they had a meeting for that special pur- 
pose; I think the 19th of January was the first meeting at which 
the matter was presented. 

Q. You have introduced in evidence a letter dated January 19th, 
Ss], from William Dowd, president, to Thomas ‘T. Crittenden, Gov- 
ernor of the State of Missourl, whieh is an official communication 
stating that it was the desire of the railroad company to pay into the 
treasury the entire sum of principal and acerued interest since that 
date, (January Ist, 1881.) in fulfillment of the obligation which 
rested upon the company to provide for the payment of bonds. This 
course appears to have been contemplated in the act of the legisla- 
ture of the State of Missouri, entitled “An act to provide for reduc- 

ine the indebtedness of the State,” approved February 20th, 
O74 1865. Was that letter an individual act of Mr. Dowd’s, or was 

it authorized by the board of directors of the railroad com- 
pany % 

A. [think the letter was submitted to the board before it was 
sent; whether any action was taken on it or not I don’t remember. 

(). Please examine the records of the board of directors of the 
railroad co., which vou referred to vesterday in your examination, 
and see whether anv meeting was held at which that (that) letter was 
acted upon by the board 7 : 

A. It was at the meeting of January 19th, 1881, at which the let- 
ter to Governor Crittenden to which vou refer was read to the board 
of directors of the railroad company, and in connection with that 
letter, at the sume time that letter was read, there was offered a reso- 
lution that a stockholders’ meeting be called for the purpose of 
authorizing a complianee with the act of L&6o. 

(). Is this the tirst official action that was taken in reference to 
your proposed funding scheme ? 

A. I think it is. 

(). State whether or not at that same meeting vou did not submit 

for consideration the proposed funding scheme and comphance 

675 with the act of 1865, which was afterwards adopted by the 
board and earried out by officers of the road 7 

A. I did at that same meeting submit a plan which was then my 
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rytetn ror a refunding of Ltie debt. Phe substantial Pealures Of that 

nlan were subsequently earried out, and a part of tlreut pian, or one 

4 . . } 

. ‘ . 7 tT . 

fenture ot it. although. as £ have stated before, not an essential Tea- 


ture, was a compliance with the act of 1S65. 

Q. Was that plan substantially adopted by the board of directors ? 
A. There was no action taken upon the plan as such. The only 
action relating to it was the ordering of a meeting to be called to 
authorize the consolidated mortgage, and to authorize a compliance 
with the act of 1865, and subsequently the authorization of the mort- 
gage of the consolidated mortgage as it now exists, and the special 
mortgage as it now exists, and the land-grant trust assignment as it 
how exists. 

Q. Was this submission of the question to the stockholders pro- 
vided tor at this meeting of the directors January 19, issl 7 

A. Yes. 

(). Will vou piease have made ont a certified copy of the meeting 

of directors of January 19, 1881, comprising all that was 
676 done or offered at that meeting, as the same appears of record 

in that directors’ book, and attach the same as an exhibit to 
vour deposition ¢ 

A. J will. 

(). Will you please examine the records of the board of directors 
of the Hannibal & St. Joseph Railroad Company, beginning at the 
Ist of Jannary, 1881, down to the filing of the amended and supple- 
mental bill, and state if there are any other meetings held during 
that period than those which have been already offered in evidence 
in reference to this matter in coutroversy between the State and the 
railroad and the trustees under the special mortgage ? 

A. LT have examined the book of minutes of the directors, and I 
find no record of the action of the directors of the railroad company 


in relation to the subject of which you spoke, except the meeting of 


January 19, 1881, to which reterence has just been made; the meet- 

ing of April 19, 1881, at which the resolutions to which I testitied 

vesterday, to carry into effect the action of the stockholders’ meet- 

ing, were adopted; the meeting of Mareh 13, 1882, at which the 

resolutions consenting to the return of the money, and annexed to 
the amended bill as Exhibit D 3, were adopted. 

O77 Q. How many of the consolidated bonds have been 
sold ? 

A. Three thousand. 

(). What was the amount received theretor ? 

A. 3,541,000 and odd dollars, ‘That included about one per cent. 
accrued interest. ‘That is, the bonds were delivered, as I remember, 
on the 28th of June, and they bore interest from the Ist of May; 
that included about eight weeks’ interest in the amount which I 
have mentioned. 

Q. Is this the sale of bonds to which Mr. Hilton testified when 
we first began taking depositions, and introduced a Jetter in connee- 
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tion therewith, to the Farmers’ Loan and Trust Company, authoriz- 
ing the delivery of the three millions ? 

A. It is the sale referred to in that letter, and which [ supposed 
Mr. Wilton referred to in his testimony. 

(). What has become of the other five million of bonds issued 
under the consolidated mortgage ¢ 

A. I understand them to be in the hands of the Farmers’ Loan 
and Trust Company, the trustee under the consolidated mortgage. 

(). Has any money been raised on them as collateral, or have any 
portion of the same been sold ? 

A. No. 
678 Q. For what purpose are they in the hands of the Farmers’ 
Loan & Trust Company now ? 

A. For the purpose specified in the consolidated mortgage. 

(J. What became of the 3,000,000 of bonds that were issued un- 
der the special mortgage to pay off the State lien ? | 

A. I didn’t actually see anything become of them; I will state 
What my understanding was. They were pledged with the Farmers’ 
Loan & Trust Company, acting in its own right, as collateral security 
for an advance or loan of 2,800,000; they were conveyed to the 
trust company, under the special mortgage, on the 20th of June, 
S81, and on the 28th of June, 1881, were transferred into the pos- 
session of the Farmers’ Loan & Trust Company, acting as trustee 
under the consolidated mortgage, to be held by it as collateral se- 
curity of the payment of the consohdated mortgage bonds then 1s- 
sued and thereatter to be issued. [understand them now to be so 
held by the Farmers’ Loan & Trast Company, as trustee. 

Q). Then the money that has been raised on them as collateral 
has been repaid to the Farmers’? Loan & ‘Trust Company 7 

A. Yes; acting in its own right. 

Q. Where did the balance of the money of the $290,000 
679 come from that was paid over to the State 7 
A. L understood that it came from the railroad company. 

Q. Do you know whether that has been paid to the railroad com- 
pany by the trustees ? 

A. Not by the trustees. 

(). By any one? 

A. It is a question of constrnetion. I will state the precise trans- 
action: On the 28th of June, if [ remember the date correctly, the 
Farmers’ Loan & Trust Company, as trustee under the consolidated 
mortgage, delivered these consolidated bonds, that were sold to the 
purchasers and received by the purchasers, in round numbers, 
$3.341,000. It disposed of that 3,541,000 as follows: $2,8/0,000, 
With interest at six per cent. from the 20th of June, 1881, until the 
28th of June, 1881, it paid, as trustee, to itself, acting in its own 
right, in satisfaction of the loan or advance which it made; there 
Was the money of the trustees to pay the State; the remainder of 
that $3,341,000 was paid over to the Hannibal & St. Joseph Rail- 
road Commany. 
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OWT conelusion of the effect. 
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bas the Tlannibal & St. Joseph 


As a matter oF Tact Ha 
Railroad any claim against the trustees of the special mortgage for 
the 290.000 loan or advance to them to make the payment to the 
es sabes ‘4 


A. Asa matter of tact J never heard of the railroad making any 


ch claim, and as a matter of Jaw your opimion 1s as good as mine, 
() Was not the S290.000 advaneed to the trustees pitt back to 
he railroad out of the proceeds of the consolidated mortgage bonds 7 
A. J have stated the tacts. | don't know that | Cah do any more, 


() As one of the executive committee of the Hannibal & St. Jo- 
feph Railroad. dow’t you know that that S290,000) has been paid, 


A 
and that the money to pay the same came from the sale of the con- 


oliduted yortgage bonds * 
A. I should sav not, Mr. Shields. My construction of the legal 


rransaction, would not be that; it is 
nothing but an opinion. It seems to me that the legal effect of the 

of that $240,000 by the railroad: company in the hands of 
the Farmers’ Loan & Trust Company, and the Farmers’ Loan 
OS} and Trust Company giving a check for it, together with the 

2AOU.000 that was advanced or loaned to the trustees, and 
the trustees paving it over to the State treasurer, Was not a loan by 
the railroud COMPpany, [ think that the whole of that money Was 
thie MiOhey of the railroad company until it got Into the State treas- 
urers hands. | think it was all the money of the railroad company 
In the hands of the trustees, [think it was the money of the rail- 
road COMP aLy, The S2Z.800,000 and the S290,000, seems to me, 
stood upon the same footing. [ don’t regard the payment by the 
harmners’ fooan & Trust Company of the $541,000 or 3530,000, 
Whatever balance there was after they hid repaid the S2.8S00.000 
Which they loaned, IT dont regard that as a repayment; it was 
merely handing over to the raidroad company the balance of the 


i 
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eect, Jegul) character oO! the 1 


proceeds of the transaction, 

Q). Didiwt you hear Mr. Dowd testify when he was on the stand 
that the Hannibal & St. Joseph Railroad Company advanced $290,000 
fo the trustees for the purpose of enabling them to make the pay- 
ment to the State, and ‘that it Was a matter of naking interest on 
the company’s money that led them to do so ? 

A. I did, 
682 (). Then it is nota fact that the Hannibal & St. Joseph 
Railroad Company loaned this $290,000 to the trustees ? 

A. Tdowt think itis. [told you what the facts were. Mr. Dowd 
told What his opinion was as to the legal effect of it. I didn’t agree 
with him. About the making of the interest [agree with him fully. 


The money was undoubtedly used—this $290,000 which the railroad 
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company happened to have on hand to avoid paving interest for 
more money from the Farmers’ Loan and Trust Company, provided 
they would have been willing to advance so much money, 

Q. Then the facts were that the Ilannibal & St. Joseph Railroad 
Company advanced of its own money, and all money borrowed from 
the Farmers’ Loan & ‘Trust Company, $5,000,000, according to your 
construction of the transaction of the trustees, to pay the State lens 7 

A. Yes; placed it in the trustees’ hands. [dow think you svould 
eall it an advance. 

(. Mr. Root, the Hannibal & St. Joseph Railroad Company re- 
ceived the benefits of $3,341,000 by the sale of 5,000,000 of the con- 
solidated bonds ? 


A. Yes. 


683 () Then by this transaction they have cleared between 
8325,000 and $341,000, have they not ? 
A. No. 


Q. Were not the special mortgage bonds conveying the first len 
on the road as valuable as the consolidated mortgage bonds which 
were sold by the road ? 

A. No. 

Q. Coutd not the road have sold this 3,000,000 of special mort- 
gage bonds which were a first Hen on the road tor as much as they 
sold the consolidated mortgage bonds % 

A. No. 

(). Was any sale of the 3,000,000 of special mortgage bonds made 
or otfered to be made ? 

A. No, unless the fact of the whole transaction, or the two trans- 
actions, Which ultimately vested the absolute title in the special mort- 
gage bonds in the Farmers’ Loan & Trast Company as trustee be 
considered a sale. It had the same legal effect of asale, in my judg- 
ment, , 

(). Is the Hannibal & St. Joseph Railroad Company able to pay 
the 3,000,000 of consolidated bonds which it issued 7? 

A. Jlow do vou mean ? : 

(). Hlas it assets sufficient to pay these bonds ? 
OS4 A. It has assets worth 3,000,000 of dollars; it has not 
5,000,000 In money, 

(). 3,000,000 of assets In excess of the 4,000,000 of special mort- 
gage bonds which the Farmers’ Loan & Trust Company holds as col- 
lateral 7 

A. The 3,000,000 of bonds, the special mortgage bonds, which the 
Farmers’ Loan & Trast Company hold, are not assets; they are obli- 
gations, 
~~ (. They are unsold obligations, are they not 7 

A. They are not unsold obligations, they are obligations the title 
of which is vested in the Farmers’ Loan & Trust Company. 

(). If the consolidated mortgage bonds of 3,000,000 of dollars 
which have been sold were paid off, would not the Tlannibal & St. 
Joseph Reatlroad Company have absolute title to the 5,000,000) of 
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“| 
hold as collateral ? 

A. The pavinent of the 3.000.000 which is represented here as 
consolidated mortgage bonds iu the hands of the individual holders 
would be the payments of the obligation, the same obligation which 

is represented by the 3,000,000 special mortgage bonds in the 
685 hands of the Farmers’ Loan & ‘Trust Company, The same 
payment would extinguish both obligations, in my Judgment. 

By Judge Ditton: Oh, no; the payment cf the 8,000,000 would 
not give the railroad company the right to the 3,000,000 bonds 
by the terms of the consolidated mortgage. They are held as se- 
curity for all the bonds which may be issued. (To which inter- 
ruption the counsel for the State objects that Mr. Root is a lawyer 
aud fally understands the purport of the question, and is a counsel 
of the colmpany, ) 

By Judge Ditton: And it was at the counsel’s suggestion that 
the matter of this suggestion was put upon the record. 

The witness continues: I understand it to be assumed in your 
question that no further issue of consolidated mortgage bonds 1s 
made, but that the entire obligation under the consolidated mort- 


— 


< - | a z. Mae -_ ‘ ‘ = 
yecial mortgage bonds which the Farmers’ Loan & Trust Company 


gage is cancelled. 

(). There have been no sales made of consolidated mortgage 
bonds except the 5,000,000 ? 

A. There have not been yet. 

(). Then if these bonds were paid off, would not the special 
OSU mortgage bonds belong to the road ? 

A. No; no such thing. 
(). State why not. 
A. No such thing as belonging to the road; they are obligations 
of the road. | 

Q. The trast to the Farmers’ Loan & Trust Company under which 
they were held would be extinguished, would it not ? 

A. That depends whether the payment of 3,000,000 of the con- 
sohidated bonds now outstanding is accompanied, intended to be 
accompanied, in your question, by an abandonment of the intention 
to issue the remumime 5,000,000. 

(). I mean the condition at the present time, not of what may be 
the condition after whatever bonds are sold, 

A. So I supposed, 


(). Under that state of circumstances, would not the payment of 


the 3,000,000 of consolidated bonds extinguish the trast by which 
‘) : 


the 5,000,000 of special bonds are held to the Farmers’ Loan & 


Trust Company ? 
A. You will have to look at the consolidated mortgage for that. 
Q. Would not the 3,000,000 of special mortgage bonds under 
such a state of circumstances be unsold obligations of the railroad 
and subject to their disposal 4 


A [say again that that depends upon the construction of 
687 — the terms of the consolidated mortgage ; if that payment of 


Ge 35,000,000 were accompanied by an abandonment of the 
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Intention to issue the remaining 5,000,000 of consolidated bonds, or 
any part of them, the trust would, [ suppose, be disposed of, and in 
that case the 3,000,000 special mortgage bonds would cease to exist. 
If, however, the payment of the 3,000,000 consolidated bonds still 
left the existing intention to issue the remaining 5,000,000, or any 
part of them, [ suppose it would be the duty of the Farmers’ Loan 
& Trust Company to hold this special mortgage bonds as collateral 
security for the persons purchasing any other consolidated bonds, 

Q). You stated that the 3,000,000 of special mortgage bonds were 
not sold except in so far as the arrangement with the Farmers’ Loan 
& Trast Company might be considered a sale; were there any offers 
for these bonds on the market 7% 

A. No. 

(). The 3,000,000 consolidated bonds were sold under proposals 
for bids, a copy of which has been annexed to these depositions. 
Was not such a proposal made to the world in reference to the 
3,000,000 special bonds 7 

A. No. | 
OSS (). You stated they were not so valuable as the consolidat- 
ed mortgage bonds; please state why vou so consider it. 

A. They had only ten years to run and the consolidated mortgage 
bonds had thirty vears to run, 

Q. The 3,000,000 of special bonds conveying a first len on the 
road and taking the place of the State’s lien would be better security 
than the 8,000,000 of consolidated bonds, unless vov carried out your 
funding scheme entirely to substitute the consolidated bonds for all 
the indebtednbss of the company, would they not ? 

A. No, [ think not, 

Q. Why not? 

A. The consolidated bonds, aceording to our understanding of the 
transaction up to the time when the 3,000,000 consolidated bonds 
had been issued, had the security of the special bonds, that is to savy, 
they had the same security which the special bond had, by virtue of 
the trustee for the consolidated bondholders owning the special bonds, 

Q). That would not have been the case, however, if the special 
bonds had been sold generally in the market 7 

A. Oh! no, 

(). Then the question was based on the presumption or on 
689 — the assumption that the 3,000,000 of bonds were offered for 
sale in the market ? 

A. 3,000,000 of special bonds 7 
». Yes. 
A. There was no basis for comparison there, because if the 3.000,- 
OOO of special bonds had been sold in the market we could not have 
sold these 3,000,000 of consolidated bonds without first going into 
the market and getting them back, the consolidated mortgage limut- 
ine the issue of consolidated bonds upon the surrender to the Farmers’ 
Loan and Trust Company of like amount of other bonds, 

Q. Would not the 3,000,000 of special mortgage bonds issued 
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under the special mortgage for the purpose of retiring the State's 
lien have been as valuable as the 8,000,000 of mortgage bonds of 
the Hannibal and St. Joseph Railroad without regard to your con- 
solidated scheme of refunding your debt, and would they not have 
sold inderendently for as much in the market as the consolidated 
bonds actually sold ¢ 

A. IT should say not. 

(). Why not? 

A. I don’t think people would pay so much for them. 

(). For what reason 7% 
690 A. Because they had only about one-third as long to ran. 
Then the only difference would be the difference in the 
length of tie time to run, in your mind, would it ? 

A. Yes; that is ali that occurs to my mind. 

Now, would not the mortgage for $3,000,000 on the ITannibal 
and St. Joseph 1 Railroad Company be haste security than the mort- 
gage for $8,000,000 on the same property ¢ 

A. Somewhat. 

Don’t you think the difference of the character of the security 
would have made a ditkerence in favor of the 3,000,000 bonds as to 
their cash valuation 7? 

A. Very little. 

(). You are still of the opinion then that the 3,000,000 of bonds 
would not have sold independently for as much as the 3,000,000 of 
consolidated bonds actu: ally did sell for? 

A. Yes. 

(). What pereentage would you say would be the difference { 

A. I cannot say. 

QM. You are acquainted with the rules governing transactions in 
bonds and stocks in Wall street, are you not ? | 

A. I dowt know what you mean by rules. 

(). The usages and customs. 

A. Tam somewhat acquainted with them, 
691 ( With your knowledge of the monetary transactions of 
this character, will you give me your best impression as to 
how mueh less premium would vou consider the 3 00 000 of bonds 
to have been worth than the consolidated mortgage bonds, if the two 
were independently placed upon the market 7 | 

That I cannot answer ; it all depends entirely upon the condi- 
tions upon which the consolidated bonds were placed upon the 
market. 

In this meeting of the directors of the Hannibal & St. Joseph 
Railroad Company, 19th of January, 1881, I tind that you make use 
in your proposed plan of the following language, speaking of the fact 


of the extinguishment of the said len and the immediate issue of 


3,000,000 of consolidated bonds: * Phird, it ought to yield a very 
handsome premium to the company, &e, Didn’t the fact of the 
transaction you have given in evidence as to the hypotheeation of 
these special bonds, and the sale of the consolidated bouds aid the 
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sale of the consolidated bonds to retimburse for the money raised by 
that lypothecation, result, Just as vou said it would, in “a very 
handsome premium to the company” ? 
692 A. It resulted in a premium of about a little over ten per 
eent. on the consolidated bonds. 
2. Which amounted to between $325,000 and $346,000 ? 
A. [It amounted to a premium of about $312,000, 
). Now, if the Hannibal & St. Joseph Railroad Company, accord- 
Ing to your construction, was paying this debt, and advancing the 
money for the payment, and if the money in the hands of the trus- 
tees was the money of the Ilannibal & St. Joseph Railroad Com- 
pany, didn’t the Hannibal & St. Joseph Railroad Company have 
S511,000 that they might have appropriated to the complete liquida- 
tion of the State’s lien at the time they made the payment, on the 
theory that the payment didn’t actually extinguish the len ? 

A. ‘Phat $511,000 was derived and consisted principally in a pre- 
mium arising out of the obligation, which they had issued to pay six 
per cent. interest for thirty vears, running far beyond the maturity 
of the special bounds or State aid bonds ; comparatively a small por- 
tion of that premium was assignable to the indebtedness covered by 
the State aid bonds, 

(). The trustees had no money to pay off this mortgage, except as 

furnished by the railroad company ? 
693 A. That was all; the railroad had none, except what they 
borrowed on these special mortgage bonds and this 8290,000. 

Q. What is the reason, Mr. Root, that the special mortgage was 
not recorded 7 

A. It was not recorded because we intended to record the special 
mortgage and the assignment from the Governor both together. 

(). [see in your report from the minutes {looking at book] it is 
now proposed to make this mortgage to three trustees, execute and 
deliver these bonds to whatever banker may be selected for the 
$.000,000 paid by the trustees to the State treasurer, have the 
State lien assigned to the trustees and then substitute 3,000,000 of 
the consolidated bonds; then have the 3,000,000 in special bonds, 
the 3.000.000 special mortgage, and the assigned State lien cancelled 
and satistied of record, which the bankers furnishing the money 
received in place of the special bonds, $5,000,000 of the consolidated 
bonds, Didn't vou mean that you intended to entirely extinguish 
this 3,090,000 special mortgage if vou succeeded in carrying out 
your plan ? 

A. Ultimately, certainly. 

Q. Then, was not the reason that the mortgage was not 
694 — recorded, but simply placed with some banker, as that state- 
ment says, because you intended or expected soon to cancel 

the whole thing ? 

A. No; the plan, as proposed by me, (you call it a report, incor- 
rectly.) the plan as proposed by ine January 19th, was, as T have 
already said, modified in several respecis. You will see by reading 
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the consolidated mortgage that this is one of the respects In Which 
it was modified. 

In what respect was it modified so far as that question was 
concerned ¢ 

A. It was modified by providing that the special mortgage should 
not be cancelled, but should be held by the trustees under the con- 
solidated mortgage tor the benefit of the holders of the consolidated 
mortgage bonds until after the four per cent. convertible mortgage, 
due March Ist, 18<5, was satisfied and discharged, and the four 
million bonds under that mortgage taken up. The ultimate design 
both provisions of the proposition made here by me, on the 19th 

January, and the provision of the consolidated morte: ive, Was the 
same, that ultimate ‘ly the consolidated mortgage became the only 
lien on the road, and for that reason the other mortgages must be 

cleared up. 
695 Q. Was not this the only reason that the special mortgage 
Was not put on record? 

A. No. 

The only reason for not recording that special mortgage was 
that vou didn’t succeed ia getting the transfer of the lien of the 
State ? | 

A. That is the only reason; if we had recorded the special mort- 
gage on the 21st of June, there would have been an apparent increase 
of the hen upou the road; it would have appeared that we were put- 
ting the 8,000,000 consolidated mortgage on to take the place of the 
other liens, und that we were also increasing the funded debt of the 
road by 3,000,000 of Spec ial bonds, while the intention was to snb- 
stitute Pos 3,000,000 of special bonds for the lien of the 3.000.000 
State aid bonds; recording the special mortgage and the Governor’s 
assiguinent of the State lien together, would present in’ proper time 
the precise transaction, 

(). Still it would present mortgages for $11,000,000 as soon as the 
S35. CO0.000 mortgage Was recorded 7 

A. It would at the s same time; it would present evidence that the 
apparent increase of 5,000,000 by the special mortgage was really 
not an mcrease. 

Q. If the special mortgage for 3,090,000 was recorded and 
696 the State’s lien recorded, would not the presentation be that 
the money by that mortgage had paid the lien ? 

A. Yes. 

Q. Then if the mortgage for 8,000,000 was recorded also, would 
the presente ition be that the road was indebted in 11,000,000 ? 

A. No; I think everybody understands what consolid: ated mort- 
gage means, 

(). You use the word “apparent” and state that the rec ording of 
this mortgage would be an apparent increase of the liability of the 
company; would not that apparent increase exist whenever it was 
reeorded 7 


A. No. 
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QO. Why not ? 

A, Beeause iit had been recorded together with the Governor's 
assignment, the transaction would have appeared to be as we Sup- 
posed it to be, a transfer of the lien to seenre a different set of bonds. 
[ didw’t spend a whole day in considering the question; [ simply 
thought I would wait until we got the assignment, without giving 
very much thought to it. 

(). You got this special mortgage, the One you proposed here, from 
the secretary of the company, Mr. Ililton ? 

A. I beheve so. 


COs Q. You didn’t know he got it from the trust company ? 


A. I only know what I was told. 


Q). Is it customary here in New York to issue large amounts of 
+ 


vn that mort- 
gage back to the maker of the mortgage whenever he chose to ask 
for it f | 

A. I don’t know what the custom is. 

Q. Don’t vou consider that rather a loose way of doing business ? 

A, No; I think not. 

©. Dowt vou know the reason is, that the relations between these 
parties are so intimate, the trustees of the road and the representa- 
tives of the road, andthe tunding scheme was so understood between 
them, that that mortgage was treated pretty much as of no effeet ? 

A. Ido not know, for that is not a fact. Lb know that there was 
no conceivable interest which the secretary of the railroad company 
or any officer of the company could have had which shonld lead him 
to do anything else than return the mortgage to Mr. Rolston, from 
Whom he borrowed it. The interest in the existenee of the mortvage 

of Mr. Rolston, as trustee, and of the Farmers’ Lean & Trust 


bonds secured by an unrecorded mortgage, then rete 


678 Company, and of the railroad company were in no respect 
antagonistic, and the mortgage was just as safe in the hands 


of the secretary of the railroad as in the hands of any clerk in the 


Farmers’ Loan & Trust Company. 

Q. Would it have been as safe in the hands of 
Farmers’ Loan & Trust Company as if it had been on record, so far 
wus the security of the bonds were concerned ¢ 

A. Perhaps not; my impression is that the mortgage was not bor- 
rowed trom Mr. Rolston until long after this assignment had been 
refused and litigation commeneed; that 1s my inpression, although 
Tam not positive about it. 

(). Asa matter of fact, do vou know that the special mortgage 
bonds have been actually completed in their execution and authenti- 


the clerk of the 


cation ? 
A. IT understand that to be the faet, but my personal observation 
goes only to the point at which they were handed to Mr. Rolston. 
(). You didm’t see Rolston assign them 7? 
A. I did not. 
Q. Now, Mr. Root, recurring to the payment made to Cl 
on June 20, in the National bank of Commerce ot New York, will 


47 


‘ 


lappel 
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you please, as near as Vou can, cay e the conversation that tools price C 
there between the part ies in reference to the form: of this 
699 — receipt which Chappel gave to the trustees ¢ 
A. There was no conversation in reference to the form 
of it. 

Was anything said in reference to the form of certificate which 
he was to make to the Governor f 

“4 Not to my recollection. 

You mentioned the check by which this money was paid. 
na whose possession did you get that check { 

A. I can’t state; Tsent to Mr. Dowd to get it, and it was brought 
me to the office by some messenger, and handed to me pinned on to 
a letter to Mr. Dowd. 

Mr. Root, you said you were present when the agreement or 
the arrangement in regard to the raising of $3,090,000, or when It 
Was restated between Mr. Dowd and Mr. Rolston, Can vou give us 
the whole of that interview between Dowd and Rolston ? 

A. I cannot; I only remember that [ was at the Farmers’ Loan & 
Trust Company when that arrangement was the subject of conversa- 
tion. Whether that was the first time, or whether it had been pre- 
viously the subject of conversation, [ can’t remember; Lonly know 
that it was talked about. I knew it then to be as I know it now 
to be. 

Q. You made use of this expression: the compliance of the act of 

1865 was a part of the funding scheme, although not an es- 
700 sential part of it. Do you mean by that, you expected to float 

the 8,000,000 of consolidated bonds, whether you succeeded 
in paying off the State len or not ? | 

A. Not to float the 8,000,000 of consolidated bonds at that time, 
nor ean I say that we expected to do any particular thing, under- 
standing you to mean the directors of the railroad, beeause the di- 
rectors understood that the compliance with the act of 1865 would 
probably be had. ‘The idea which I entertained, and which L know 
was expressed In the course of conversation between the different 
officers of the company, was that the consolidated mortgage should 
be made in any event, and that we should offer the bonds ander it 
In exchange for the price of bonds mentioned in the consolidated 
nniaiiie, whether we complied with the act of 1865 or not, with the 
idea, it the holders of the eight per cent. and Quinev and Palmyra 
bonds, which were to mature before long should preter to exchange 
them for the other bonds at lower rates of interest, we would imime- 
diately cut down the interest charge. 

Q. Was not the fundamental proposition embodied in your 

701 funding scheme to wash out all the indebtedness of the com- 

pany and substitute for it the consolidated mortgage bonds, 
including the said lien 7 

It was, 

Then vou don’t mean to say that the retirement or extinguish- 
ins of the State’s lien was not a part of this scheme ? 
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A. The extinguishment of the State hen was part of the scheme; 
the extinguishment of the State Hen in this way by transferring to 
trustees, under the act of L865, was not an essential part of the fund- 
Ing scheme. 

(). In some way it was part of the funding scheme ? 

A. Certainly. 

(). What other way occurred to vour mind by which it could be 
done ? 

A. That we should offer to exchange these long bonds under the 
consolidated mortgage with any bonds which were liens on the road, 
and the holders of which chose to come in and exchange them. 

Q. Direct with the holders of the bonds and not with the State ? 

A. Certainly ; tixing such price on different bonds as a basis for 

the exchange as would be fair, and that in ease none of the 
792 State aid bonds were exchanged, or only a part of them were 

exchanged, then in T8380, when the $500,000 of the State aid 
bonds beeame due, to sell a tke amount of consolidated bonds and 
pay the $500,000, and when the next million came due to sell another 
lot and pay the State aid bonds; that was the only working of the 
consolidated mortgage which was contemplated. 

(). You stated that vou did not know where the State aid bonds 
were, but you knew where the bonds issued under the act of 1865 
were; do you mean you domt know where the State aid bonds are, 
or any portion of them are % 

A. Not exactly that; [ have no personal knowledge of where any 
of them are now; I think at that time [ had no information even as 
to where anv of them were. [ have within the past six months 
casually heard that so-and-so had some of the State aid bonds, but 
only in that way. 

(). Mr. Root, do you know of any officer or director owning at 
present any of these State aid bonds ? 

A. I do not. 

Q. Does the Hannibal & St. Joseph Railroad Company as such 
own any of the State aid bonds 7 

A. It does not to my knowledge. 
703 (). Does any one hold as trustee for any of the officers or 
directors of the Hannibal & St. Joseph Road, or for the road, 
anv of the State aid bonds 7? | 

A. Not to my knowledge, 

Q). Do you know whether the trustees under this special mortgage 
hold or own, either themselves or by trustee, any of the State aid 
bonds ? | | 

A. They do not as trustees. Whether any of them personally are 
the owners—thev are not, to my knowledge. 

Q. Then 1 understand you to say, so far as the road or officers of 
the road is concerned, they do not own, either directly or indirectly, 
in their own names or in the names of trustees, any of the State aid 
bonds 7% 

A. I say they do not, so faras IT know. 
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Q. If the road, or the directors of the road, owned any of them, 
you would be likely to know of it ? . 

A. [am quite certain that [ shonld know it. 

Recess taken until 2 p.m 

‘Cross-exanination resumed : 

Q. You state that von were present at the interview of Mr. Walker 
in Wulous ry, 1881, and that the interview was arranged In conse- 
quence of a dis patch dated February 9th, 1881, from Mr. Easley to 

yourself, in which he stat ted that said “Auditor Walker and I 
704 leave St. Lonistor New York. On ourarrival we want to see 

the officers on State aid matte rs.” You alsostated that that was 
in answer to a letter written by Mr. Dowd on the 19th of January, 
1881. to Thomas T. Crittenden, Governor of the State of Missouri, 
Between those two dates—-the 1th of January and February Sth— 
had you any communication of any kind with the officers of the 
State in reference to this matter ‘ 

= I don’t remember any. 

. Did you rece ive from Mr. 
ica of this State debt matter between those two divs? 

A. T received the letters which appear in this printed pamphlet, 
Exhibit X 1, bearing dates January 21st, Jannary 22d, and January 
80th, and I think the letter—-I judge from the letter itself, the letter 
dated January 15th, which [ didn’t receive until after the 19th, and 
the telegram dated January 29th. [don’t remember any other. 

Do you know whether Mr. Easley had any couversation be- 
tween those dates with the State ofthieers in regard to this State 
matter ¢ 

A. I think he did; I don’t know of my own knowledge. 

What began the interview; what was first said at the 
705 ~~ Interview between Mr. Walker, yourself, Mir. Dowd, and Mr. 
Eusle yf 

A. After the int troductions, perhaps some little conversation, my 

recollection is that Mr. Walker hated the obreet of lus visit. 
(). To be what ? | 

Ai. To tall over Mr. Dowd Ss proposition in the letter to wine hh he 
referred, letter of January 19th, and stated that he had come down 
al be request o1 ‘the fund commissioners, or words to that etkeet. 

. Did he preduee any written authority from the fund commis- 
stoners to act tor them ? 

A. No. 

Q. Did he say that he was anthorized to make or accept any prop- 
Osition in reference to the matter % 

A. I think not. 
Q. Y Ou knew that there Was a board of three tund comliuissloners 
of the State of Missouri, didn’t you 7 

A. I think I did. 

Q. You knew the duties of these fund commissioners by law ? 

A. LT had a veneral idea of it—what their duties were. 


Easley anv information on the sub- 


I~ 
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QM. You didn’t understand at that time, Mr. Root, that in the 
conversation with Mr. Walker, that vou were making a contract or 
closing negotiations final between the State and the road in 

to this matter, did you ? 


r 


(O06 regare 


ae "oer 


sr. QO, 

Q. You stated that the purport of the interview, both in the after- 
noon of the first day and the morning of the second, was that Mr. 
Walker made some statement as to the loss of interest which would 
aecrue to the State, if the road paid the’ entire money at once; what 
sum of money wus mentioned, if any, at that time to be paid by you ? 

A. I domwt remember that any sum was expressed in so many 
words. ‘The conversation had reference to the proposition in Mr. 
Dowd ’s letter; whether that proposition was restated or not I ean’t 
remember. There was no other sum spoken of, 

Q. No sum was mentioned by vou (when I say “you” IT mean 
your road), by you on the one part, or by Mr. Walker on the other 
part, as being the sum on which your minds met, the payment of 
Which would be a complance with the act of 1865, was there? 

A. The question of what would bea compliance with the aet of 
1865 was not discussed... The only sums talked about were the same 
referred to in Mr. Dowd’s letter, and [ don’t remember whether that 

was talked about by reference fo the letter or expressed state- 
707) —o ment of it, and the amount of the State aid bonds, and the 
amount of SLSO.000 which Mr. Walker said would be lost. 

Q. On what basis did he claim this SI80,000 that he claimed 
would be lost ? 

A. On the basis of our paving $3,000,000 and the accrued interest 
from the first of January to the date of payment, assuming the date 
of payment to be at as early a date as would be practicable to calla 
stockholders’ meeting to authorize the transaction, 

Q. Do you remember on what basis he made the figures arriving 
at that sum of SISO 0007 

A. On the basis which [I have just stated, and on the basis of such 
an amount of option bonds being subject to call, and being called 
at such a date, and such an amount of such another date, and such 
ano amount of such another date, and upon the rate of interest, 
which he said the State could realize upon the 83,000,000, which we 
proposed to pay intermediate our payment to the State and their 
payment of the option bonds. When I say option bonds, it may be 
that he included other bonds than the option bonds. Of that [am 

not certain. 
708 Q). Was not his statement to you in reference to not only 
the option bonds, but all the bonds of the State % 

A. It was not all the bonds of the State. It was only of bonds 
np to $3,000,000; that is to say, [understood it to be a statement of 
the first 83,000,000 of bonds, which would be the first to mature or 
subject to payment, 

(). Without reference to whether they were option bonds or other 
bonds 7 
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A. T should say so. I don't remember that the 3.060,000° In- 
eluded any other than option bonds. [ remember that it included 
option bonds. T was not familiar with the bonded indebtedness of 
the State at that time. 

Q. Did he state to you or Mr. Dowd, if the road would pay 
$180,060 in addition to the 83,000,000, that the fund commissioners 
would receive the same and the government would make an assign- 
ment of the State lien ? 

A. I don’t think anything was said about an assignment at all. I] 
certainly understood him to say, that if we would pay S1P80,000, in 
addition to the 3,000,000 and interest accrued to the date of pay- 

ment, that would be satisfactory to the ofhcers of the State. 
709 (), Did he state that it would be satisfactory to the fund 

commissioners & to him, and that he would recommend to 
the fund commissioners to accept it ? 

A. That I can’t say. 

Q. What is your best impression about it ? 

A. The impression which [ earried away from the interview was, 
and still is, that he expressed in some form of words the views of 
the fund commissioners. [le said he came by their request or direc- 
tion, and I understood him to be talking for then Whether he used 
one form of expression or another [dowt know. Tam not prepared 
to say that he said the fund commissioners would be satisfied in so 
many words. 

Q. Are you prepared to say that he didwt say that he would ree- 
ommend them to take that course if the SIS80,Q00 in addition was 
paid ¢ | 

A. I am not prepared to say. 

. Your understanding of the interview vou have stated to be, 
that representing the fand commnssioners, if the railroad would piy 
SLSO,V00 in addition to the S3.000.000, and the interest then due. 
that the same would be accepted as full compliance with the act of 
1865. Was that proposition, or any proposition similar to it, ever 

accepted by your road 7? 
710 A. I dow’t think that is just exactly what I have said. 
Q. Please state what you did say. — 

A. I suid my understanding was, we had proposed to pay 3,000,- 
OVO and interest accruing to date of payment to the State in compli 
ance On OUP part vith the act of J SO, supposing that that would be 
a full compliance with that act. I didn’t understand Mr. Waiker to 
dispute that that would be a compliance with the act. I understood 
him to sav in substance that if we would also pav Si80,000 in addi- 
tion to this 3,000,000 and accrued interest, the State would vo On 
and comply with the act of 1865. | 

Q. Did you understand Mr, Walker as asking the road to make a 
present of $180,000 to the State ? 

A. That is just about it. That is the precise ground on which we 
declined to do it. ) 

Q. Did you understand him as a business man, representing the 


1; 
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officers of the State of Missouri in this proposition, to make to vou 
a proposition to pay SPS0,0900 to the State without asserting that the 
State had anv legal claim to demand the same? 
A. Tunderstood him to make the proposition that we should pay 
the money, and did not understand him to assert that they 
711) shad any legal claim to it. 
(Q. You were very sure in your own mind that there was 
no legal claim to it according to your construction of the act? 

A. I was. 

Q). Did he sav anything that led vou to believe that he was making 
this cluim as a gratuity on the part of the railroad 7? | 

A. I don’t know that he did say anything, except a suggestion 
that he thought we ought to pay It. | 

Q. Didm’t vou understand hin when he made use of those words 
or to that effect that he thought you ought to pay SL80,000 to mean 
that the construction of the act In his mind required you to pay that 
additional ? 

A. No. 

Q. You considered, then, that he was simply making a proposition 
for you to make a present to the State of Missouri of SLSO,000 for 
the privilege of paying to the State $5,000,000 and accrued interest ? 

A. Not exactly a present. 

(. What was it if not a present 7 
A. Lunderstood the situation to be this: He proposed to 
712 take advantage of an act some seventeen vears before under 
very different circumstanees from those which existed at the 
time of our interview; that to take advantage of the act required 
financial transactions involving a large amount of money; that In 
all probability it would be within the power of the officers of the 
State, if they chose, to throw obstacles in our way, and to entirely 
frustrate and entirely deprive us of any benefit of the act. LT under- 
stood that Mr. Walker was endeavoring to make the best terms that 
he could for the State, taking advantage of the power winch the 
State officers had by passive resistance to prevent our getting the 
advantage of the act. 

(). Was this the understanding formulated in your own mind from 
your construction of the act, or was it formulated from any expres- 
sion or statement made by Mr. Walker in that interview 4 

A. It was the understanding; it was the result in my own mind 
of the whole interview, taken in connection with my knowledge of 
the act and of the general course of legislation on the part of the 
Legislature of Missouri, 

(). [In other words, then, vou considered a proposition to pay 

713° for your peace or to secure the assistance and concurrence of 

the State ofheers to your refunding plan upon the payment 

of SLS0,000, without regard to any claim therefor existing in the 
minds of the State officers; is that true ? 

A. [ should hardly assent to that statement of it. We were at 
peace, We Were not paying for auy peace, nor would the inference 
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be exnetly correct, L should 
the State officers. We did't Pranoase tO pay anvthing to the State 
officers: the snegestion was that we should make this additional 
payment to the State of Missouri, and Mr Walker evidently thought 
we oueht to do it under the circumstances.  [t didu’t appear to me 
to be altogether an unreasonable proposition for them to make 
either. : 

(). But you did understand that it was not based on any legal 
claim. ? 

A. I did. 

(). And as either in his mind or your mind ? 

A. Perhaps I should sav rather put it the other way. I didn’t 
understand that it was based on any legal claim. tle didn’t express 
any legal claim, and I did not know of any legal claim, and that 
was the expressed ground on which the proposition was delivered. 

QM. [ am not speaking, Mr. Root, of the ground on which you 

declined the claim, or proposition, or suggestion; I think 
7i4 that is clear enough; all [ want to know is, whether you un- 
derstood Mr. Walker, as a State officer of the State of Mis- 
sourl, and representing other State officers of the State, fo present a 
request to you to pay SLs80,000 without his believing that such a 
Claim was a legal and just claim ? 

A. No, I did not know that Mir. Walker considered the claim a 
[didn’t think and. he dilivt Say that he considered that 
‘alm was entorceable at law. 

(). Didn't he distinetly present the idea that he considered that it 
would require an additional payment of 3180,000 before your com- 
pany had complied with the act of 1x65 7 

A. No 

(). Then on what basis did he assert the elaim ? 

A. I understood the basis to be a basis of moral obligation ; 


t 


to us to see that they didn’t 


+ 


} | .t Ly i ' ih ey? j - 
that the State had loaned their credit 
. y . } , . 

suffer bv it. 


4 . ' = a a, oe 1 ‘ 
(). Ih othe Words, an eqiitadie ratner than a leon! one *¢ 
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1 ) . 7 . 
A. In the general sense of the word equity, 


Now, did that Interview result in any econeurrenee of mind 
the officers of the road and Mr. 


rT’ : om ° , men . ; - © 2 ’ : 
bere Was no agreement or culmination of any propo- 
ter-proposition at that meeting, was there 7 


A. There was no agreement: there was a eulmination of a propo- 
I understood him to make a 


} ? 


a sled cae — 
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v th ira in the sense in the getting of 
the munds of the patties; a@ proposition on one side and an aecept- 
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iJ. Asan aifternative proposition to this S180, 000 something Was 
suid by vou in regard to the payment by instalment. Did Mr 

Walker : sav that if vou were not willing to pay the $180,000, but if 
vou would pay $3,000,000 and interest as it accrued thereon in in- 
stalme nts, that he was empowere a by the State officers to accept that 
proposition, or words to that effect 7 

A. I intended to say that the instalment proposition was pre- 
sented as an alternative of the $180,000 proposition ; [ don’t remem- 
ber which he put first; [don’t know whether he said he would like 

to have it by instalments, and if not that way by $180,000. 
716 additional, or whether he said to pay it by $180,000 additional, 
and if not that way by instalments ? 

(). =e he say either ¢ 
\. Or it he said either, he stated both propositions; [ am not pre- 
pared to oe that he said he was authorized to finally conelude an 
agreement upon either proposition; [ know he made them. 

(). Didn’t he state that he would recommend the State officers to 
accept a proposition contemplating a payment of this debt by instal- 
ments 

A. He may have said so; I don’t remember whether he put it in 
that form or not. 

Q. When the question of instalments came under discussion, was 
any definite sum fixed which should be paid in instalments ? 

A. ‘There was, 

(), What was that sum ? 

A. 85,000,000, 

Q. Low long were these instalment payments to ran; through 
What period 7 

A. [ ean’t now remember. 

(). Was there anything said about an additional sum of $3,000, 
000 paid in that way ? 

A. Not a word. 

(). No interest mentioned ? 
A. Oh! ves; my understanding was of course the interest as it 
accrued making allowance for the instalments paid. 
717 Q. Then your understanding was that you were to pay the 
000,000 of principal and the interest up to the time it was 
paid by the instalment plan ? 7 

A. My understanding was that we were to pay 3,000,000 upon 
the instalment plan, and as fast as we paid it were to be regarded as 
relieved from the obligation to pay the interest on the State aid 
bonds, taking care of the balance until the whole 5,000,000 was 
paid. 

Q. Who, however, was to pay the interest on the State aid bonds 
up to the time that the instalments were paid, the road or the 
State ¢ 

A. Nothing was said about that; the understanding was that the 
State was to pay the interest on the State aid bonds to the extent of 
the instalinents already paid; that is to say, if we paid $900,000 on 
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million dollars more, that would relieve us of the obligation to pay 
the interest upon another million of the State aid bonds, leav- 
718 ing us to provide tor the interest on the remaining SL500 G00, 
and when we had paid the last of the 3,000,000 we would be 
relieved from paying Interest on any ol the State aid bonds. That 
Was not stated in so many words. That was my understanding of 
the instalment plan. 

(). That was your inference from the interview or conclusion 7? 

A. Yes. 

(). The proposition regarding the Si80,000 paytnent was rejected 
by Mr. Dowd ? 

A. I believe that it was. 

Q. And subsequently tothat time, by a letter, the instalment plan 
was also rejected ? 

A. Yes. 

(). After the rejection of the two suggestions or propositions 
which you sav Mr. Walker made, was there any proposition or sug- 
gestion of the manner of settlement existing between the State 
officers and the officers of the road ? 

A. None, except the proposition contained in Mr. Dowd’s letter of 
January 19, 1as1, to my knowledge. 

Q. In what interview was anything said upon the subject of the 
State being hable tor the unmatared coupons Up to the time that 
the bonds matured 7 

A. I don’t remember. It was assumed, and may have been re- 

marked, that the State was Hable; we all knew that it was 
719 hable, 
Q. Now we will come to the payment by Mr. Chappel on 
June 20th, I8s1. Did you see the form of receipt that Mr. Chappel 
was authorized to give you, or give the trustees, betore the payment 
of the money ? 

A. Yes. L saw what purported to be the original letter of instrue- 
tion from the fund commissioners, 

Q). You saw the original letter of instruction and also saw the 
receipt 7 

A. [saw it at the time of the payment in the Bank of Commerce. 

(). Did vou see the certificate that he was instructed to vive tothe 
Governor as to the payment, betore the payment was imiade ? 

A. I saw, as I said, what purported to be the original instruetions, 
which had a form of certificate in it, and I saw dupheate certiti- 
cates, Which were actually executed at the time of the paviient 
(). Did you see them betore the money Was actually paid over, 
A. I presume so. 

(). You knew the form of the receipt and the form of the certifi- 


ROLSTON ET AL. V. CRITTENDEN ET AL. Dds 


eate of the Governor, before the money was actually paid to the 
treasurer ¢ 
A. Doubtless. 
720 (). You also knew from the dispatch from Mr. Easley, the 
missing dispatch, that they would not give that receipt and 
eertifieate In any other form ? 

A. IT can’t sav that. IT knew from that dispatch that they had de- 
termined to do substantially what they did do. 

Q). Didmt this missing dispateh from Easley, which has been pro- 
duced in evidence here, give youa statement of what the fund com- 
nussioners were Willing to do in reference to the acceptance of the 
payment of this money and the form of the receipt and certificate 
Which they were willing to assign in accepting it ? 

A. I dot think the dispatch put it in exactly that way. [ think 
the dispatch stated what they had resolved upon, stated the substance 
of the certificate and receipt. 

(). [t didm’t purport to give the form ? 

A. | think not. It was a brief dispatch. 

(). Can vou give the wording of that dispatch ? 

A. I eannot. 

(). You stated that at that interview Mr. Rolston and most all of 
you looked at the certificate which the treasurer had; did they look 

at it betore the money was paid; did Mr. Dowd look at it? 
42] A. I presume so. 
Q. And Mr, Rolston representing the trustees ? 

A. Yes. 

(). And you representing the railroad ? 

A. Yes. [think the transaction was done in abont this way: Mr. 
Chappel’s papers were handed over to us and our cheek, the trustees’ 
check, was handed over to him, and they were examined and found 
satisfactory, and [ don’t think they were handed back; or L should, 
of course, think if there had been an objection made to the cheek 
on one hand and on the other hand to the certificate and receipt, the 
delivery would not have been treated as an actual delivery. We 
Were not treating this subject as if any one Was ranning away. 

(). you knew What the reecipt of the treasurer would be and the 
certilicate by the Governor would be in time to have prevented the 
transfer of the money to the State if Vou had chosen, utter having 
seen those Papers, to do so” 

A. Yes. 

Q. Now, Mr. Root, don’t vou know that the State officers, at the 
time that they gave you the receipt and the certificate, the Governor 
did so with the clear understanding that 1f was a receipt of 85,090,- 

000 on account, and not in fall satisfietion of the State lien? 
$aa A. No, I dot, and [ don’t believe it now, 
(Q). Don’t you know that the construction that the State offi- 
cers put on those words on account of the statutory mortgage was, 
that it was a declaration that it was not a paymentin fall? 
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A. IL don’t. Lam informed that they now state that that was their 
construction, ‘They never said so before the payment. 

©. You mean they never said so to you? 

A. Tmean thev never said so to me and never to my know- 
ledge said so to anybody representing the railroad company or the 
trustees. 

By Mr. McIntyre: 

Q. You don’t pretend to know what they said to others ¢ 

A. Not out of my presence. There certainly never was a word at 
the meeting at the Bank of Commerce to indicate any such con- 
struction, — 

Q. Was there anything said there, at the Bank of Commerce, by 
any one, indicating the construction that they put upon the receipt 
or certificate ? 

A. Yes; Iso understand it. 

(. What was it that was said ? 

A. Mr. Chappel, the treasurer, produced duplicate certificates pur- 
porting to be certificates under the act of 1865... [le handed one to 
Mr. Rolston, and either said that he would deliver the other to the 
Governor of the State, or assented to the suggestion that it was his 
business to do that under the act of 1865. [L don’t remember the 
precise form of the words, but the conclusion was reached and stated 
that Mr. Chappel was to certify to the Governor of the State the 
payment then made under the act of 1865; and that appeared to me 
then, when no question had been raised in my mind about the con- 

struction, and it appears to my mind now to bea construction 
723° ~~ which they placed upon the papers, to be an unquestionable 
placing of a construction upon the receipt which was given. 


oS 
By Mr, SHTELDs : 


Q). The question Mr. McIntyre asked you was whether there was 
anything said at this interview showing that the State officers put 
that construction upon it ? 

A. I say yes, the treasurer saying that he would certify this pay- 
ment to the Governor of the State under the act of 1865; there was 
nothing said indicating what construction the State otlicers placed 
upon the receipt. 


By Mr. McIntyre: 


ry’ . , : 
(i. Then you mean to say by that, the cireumstance of the treas- 
: urer Indicating the intention of giving the certificate that was 
(24 given to the Governor, Was something sald by the treasurer 
| indicating his construction of that certitieate and the effect 
of it ? 
= ee a : . . 
A. Take in connection with our requirement that he should do so, 
yes. 
, orp ° ° ’ . , . 2 
(). The whole thing was simply to ascertain what was said, and 


Ir 


ie 
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that 1s your answer to the reply; what was said by the State officers 
indicating their construction of that certificate ¢ 

A. Yes. : 

By Mr. Suteips: 

Q. You state. that you were considering the payment of the in- 
debtedness of the road—that vou investigated the act of 1865, and 
the question occurred to you whether it was in force or not; 1s it not 
a fact that before entering upon this enterprise and before advising 
your company to do so, that you made a careful and thorough analysis 
and investigation of the legal question involved in it? 

A. That depends upon what you mean by analysis and what you 
mean by thorough; [had what were supposed to be all the acts of 
the Legislature of Missouri relating to this railroad company, com- 
piled in a pamphlet, and [ had read them, and I considered the ques- 

tion whether the state of affairs were so changed by means of 
725 ~~‘ the lapse of time that an act of 1865 was no longer the act that 
was to be comphed with by anybody. 

Q). You came to the conclusion that the act was a valid and ex- 
isting act ? 

A. Yes. 

(). You came to the conelusion that it was a constitutional act ? 

A. Yes. | 

(). You eame to the conclusion that the payment of three millions 
and the accrued interest up to the time of the payment on the part 
of the road was a comphance with that act? 


A. Yes. 
(). lave you ever changed your opinion on that subject ? 
A. No. 


(). Is it not a facet that legal proceedings in this matter from the 
inception was based on the idea that the payment of three millions 
and ninety thousand dollars at the time 1t was paid was a perfect 
and absolute compliance on the part of the road with the provisions 
of that act 7 

A. Up to the filing of the amended bill, upon that idea among 
others; and [ still entertain and maintain that idea. | 

©. Then the first time vou had your confidence shaken in the idea 

that this payment was acomphance of the act was after it 
726 was decided against you on the hearing before Justices Miller 
and MeCrary ‘ 

A. My confidence has not been shaken in that opinion. 

Q The first time that you modified the basis of filing your legal 
proceedings in this matter was after the decision of that court against 
you, Was It not 7? 

A. Yes; the tiling of the amended bill was after that decision. 

Q. Mr. Root, in answer to a question by Judge Dillion, vou said 
that you never heard from any one at any tiine that the claim of the 
State was measured by the matured coupons on the State aid bonds 
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yntil atter the decision or until the answer was filed to the amended 
complaint; is that true ¢ 

A. It is. I do not think I positively brought it down to so Tate a 
date as that. I stated positively, and [ state again, that I never 
heard that until atter the Governor’s refusal to give the assignment, 
which was communieated to us here by telegraph on the 9th of July, 
1881; but when [ heard it after that thne Lam not positive, but it 
was a good while after that. 

:. QM. You had heard of the elaim of the SISO,000 which 
727) ~=0 Mr. Walker made betore the payment was made ‘ 
A. Yes, if vou call it a claim. 

Q. After investigating the law, you determined to make the pay- 
ment—to make the tender or payment without reference to that 
claim of $180,000—didn’t vou ¢ 

A. Wher you say I determined, you mean to say that I made up 
Inv own mind? 

(). You determined and advised ? 

A. My idea was to make a tender of the amount which [ supposed 
to be due, the three millions with accrued interest. [ never consid- 
ered the question as to what should be done in the face of the claim 
for $180,000 in the way of payment. [supposed that the State had 
abandoned the idea of requiring $180,000 before they would comply 
with this act. 

(). You stated, however, that vou never had any eommunication 
trom the State to the effect that they had abandoned that claim 7 

A. No; I inferred it from = their action. The question in my 
mind, and so far as I know the question in the mind of everybody 

connected with the railroad here who had anything to do with 
728 it, was not a question as to how much was required to comply 

with the act of 1865; that was not discussed; the question 
was Whether the act was going to be complied with or not, and when 
T heard that the State authorities had determined to comply with it 
that settled the matter in my mind, 

Q. When did you hear that the State authorities had made up 
their mind to comply with the act, and from whoi ? | 

A. In the telegrams received trom Mr. Easley. 

Q. When the missing telegrain was received ? 

A. Yes. 

i). Is that the only evidence that you have or had that the State 
intended to comply with that act ? 

A. That and Mr. Easley’s statements when he came on here, and 
the fact that the treasurer presented himself at the Bank of Com- 
merce to take money and agreed to certity the pavinent to the 
Governor, | 

(). You stated that you would have made a tender notwithstand- 
Ing the claim of S1S80,000 7 

A. I stated that that was in contemplation, 

Q. Now, would you not have done the same thing if the 
ize State had claimed that the measure of the liability ot the 


. 
~ 
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company to obtam the State len was the untnatured coupons on the 
| 


A. Would L not have made a tender % 


} 


A. Leam’t sav whether T would or not. [would not have made a 
tender except for the purpose of having the question settled before 
the pavinent, 

©. Would vou have abandoned vonr theory of the construction of 
the act of 1865, because the State might have claimed that act re- 
quired vou to pay the fall amount of the unmatured ‘coupons ? 

A. IT would, unless that question could have been settled before 
the payment was made, 

(). You would bave abandoned that. proposition ‘of law, which 
you had settled in vour own mind, if you had known that the State 
was then claiming $180,000 which you speak of in the Walker inter- 
view { 

A. Well, [ cannot say whether [ would or not; [ think [ should 
have wanted that question settled before making any payment. I 
un certain TD would. 

(). IT understand vou to testify, Mr. hoot, that your under- 

730 standing was, that when the payment of 85,090,000 was made 

to the officers of the State, that they accepted it in full pay- 

ment and compliance with the act, and they intended to make a 

transfer of the State Hen to you without legal proceedings, it was a 
clear and unmistakable understanding ? 

A. Clear and without any mistake as to what my understanding 
was, 

Q). Will vou be kind enough and cite me to a single line in any 
Written Communication or to a single statement made by any Sta 
officers of the State of Missouri to that effect, trom the time of the 
Inception of these proceedings until the payment of the money % 

A. If vour question is intended to confine me to the citation of a 
specie, eCXpPPess statement in so Many words, L cannot, If, however, 


te 


your question is intended to admit of reference to the acts and 
words of the State oiflicers, taken in connection with the aets and 
words of the officers of the railroad company and trastees, [ can. 

(). You mean then to Say that there was no eXpress statement of 
tliat fact made to you, by writing or otherwise, by any officer of the 

State ? 
751 A. Not in any single written or spoken communication, 
(). Please give the acts and statements of the State officers, 
taken in connection with the acts and statements of the ofhicers of 
the railroad, that gave you that Impression, 

A. Prior to the i9th of January, 1881, the State loaned 33,000,000 
of dollars.of its bonds to the railroad company for the payment of 
the principal and interest of which the railroad company was required 
by law to provide. On the 19th of January, L881, the president of 
the railroad company sent to the Governor of the State of Missouri 
a letter which was written pursuant to the request of the Governor 
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after an informal oral comrounieation with him, in which the presi- 
dent ot the r ad company stated the wish of the company to pay 
nto the treasury of the State the sum of 83,000,000 and aecrued 
oN ) r Rag {) pyatvibieide. 1t) fatillment of the obligations oO; 
the COMmMpPany tor that loan ot eredit. [fe stated it to be the inten- 
tion of the company to make this payment under the provisions of 
the act of Febrnarv 20th, 1865, which provided that, upon the 


pavinent into the treasury of the State of a sum of money 
32 described in the act, the treasurer should certify the fact to 
the Governor, and the Governor should execute an assign- 
ment ot the State lien. There were two answers made, as I under- 
stood it, to that communication, The first answer was oral, by the 
mouth of the auditor of the State and secretary of the board of fund 
commissioners, Mr. Walker, who proposed that the payinent pro- 


. 7 - © } ) 4 e ‘ } “ae 
posed in the president’s letter should be made, not In a single sum 
or at once, but hv lnstaiments, or that, in consideration of a loss of 


by the State. if-we mude the pay- 


Ss rsSo odd, 


? 


interest which would be incurre 
ment, we shonld paVv to the State an additional sum _ ot 
Both of these propositions were declined by the railroad company. 
The second answer was the appearance ot the treasurer of the State 
in the city of New York, of which we were notitied in’ advance, 
ready to accept the precise amount of money which the president of 
the company, in his letter to the Governor, proposed to pay, and 
the giving of a receipt for the money, and the statement that he 
would certify the fact to the Governor in accordance with the pro- 
visions of the act of 1865. No other answer was ever received to 

Mr. Dowd’s —— of the 19th of January ~_ that. 
793 ‘The money paid was the precise amount of the mort » held 

by the Ste ite u pon the Hannibal w St. Joseph Rat th og Un- 
less that payment was a payment of the sam described in the act of 
1865, and was understood and delivered by the officers of the State 
to be a payment of that sum, the treasurer had no more right to cer- 
tify to the Governor than L had, and [ considered, and still consider, 
the fact of his certifying that payment to the Governor, and of his 
agrecing to certify it to the Governor, as being a distinct notification 
to the railroad company and to the trustees constituted under the act 
of 1865, that the officers of the State regarded the pavinent which 
Was made on the 20th of June as being a full and entire discharge 
of the State’s mortgage upon the road. 

Q. Are these the only reasons you have for the impression that you 
say Was formed on your mind that the officers intended to transfer 
this lien to you upon the receipt of the 83,090,000 ? 

A. No. | 

(). Let us have the balance of them ? 

A. The statements made to me by Mr. Easley regarding 

734 the views which he understood the State officers to entertain 

also sustained that impression and doubtless coutributed to its 
formation. 

Q). Anything else ? 


| 


ROLSTON ET AL. V. CRITTENDEN ET AL. 385 

A. I think of nothing r clse, 

(). What officer of the State did Mr. Hasley tell vou had ever con- 
sented that this payment should be in fall and that thereupon a trans- 
fer of the Hen would be made? 

A. [| dot think be ever used those words or stated those facts. 

(). What statements or views e:tertamnedd hy the officers of the 
State of Missouri were made to you by Mr. Masley ? | 

A. Well, I cannot give precisely in detail. He said in substanee, 
upon his visit to New York in June, 1831, that the officers of the 

State had made ap their mind to take the money and that the Gov- 
ernor Was going to give the assignment. There was something said 
about the fund commissioners not having any authority to give in- 
struetions or directions to the Governor, but he said the Governor 
was going to do it. Mwy understanding, from what he said, was that 
the assignment would be given as soon as the paper formally ap- 
proved Waits presented, 

(). Did vou consider the certificate that the treasurer said 
99 he would sien, and the only eertificate which he would sign, 
as the proper formal certificate authorizing the transfer of the 

State lien CO the trustees ? 

A. So tar as the fanetions of the treasurer were, yes. I consid- 
ered that it left still to be proved to the Governor that the mortgage 
had been made in aecordanee with the act of 1865, and bonds issued 


to these trustees; that the trustees had been nthe 2g constiinted 
under that act, and that possioly the Governor might be justified in 


requiring evidence that there were no other «debts by the railroad 
company to the State. | 

). You did expect, then, that the Governor would be furnished 
with something in addition to the eertifieate which the treastirer 
agreed le would certify to before the transfer of the lien ? 

A. I did not know whether the Governor would require any farther 
evidence of the compliance with the first section of the act than the 
fact that it had been complied with. . 

Q. Did Mr. Easley tell vou that they would aeee pt this money in 
full satisfaction of any cl: alins, and that any State officer had so stated 
to him 7 
A. No, I don’t think that he used any such words. 

(). Or words to that effect 7 

A. No, unless the statement that they were gomg to take 
the money and the Governor would give the assignment be words to 
that effeet. 

(). Did he state to you that the Governor had agreed or promised 
to give the assignment ¢ 

A. He stated to me his understanding, based upon, as I under- 
stood it, what the Governor had said to him. I never asked him 
What the Governor precisely said. 

Then he gave vou his construction of the Governor’s language 
and his eonelusion therefrom, and on that you acted rather than on 
what the Governor or himself said ? 

44 


aod 
. 
_ 
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A. res, it is true to the extent that [ aeted on that. 
(), Mey. Root. is it not a fact that Mr. luasley told vou that trom 


conve rsutions that he had had with State officers that he was satisfied 
that if von paid 83,090,000 that they would transfer this hen 
trustees and that their resistance was merely a show of resistance, 
that they intended all the time to make the transfer, and that you 
and he took chances when you made the payment of succeeding in 
getting the assignnient 7 
BYi A. I don’t know that he told me in so many words, that 1f 
e paid $5,090,000 the State ae rs would transfer the hen. 
He said on at led me to suppose that he was s: atisfied of that fact. 
If [had not been satisfied of it, I shontd not have piuid this money, 
I knew that he had conversations with the State officers, and [ sup- 
posed that his statements to me were based upon that. [I do not 
know that he ever used the precise expression in the second branch 
of your question, “ that the resistance of the State officers was merely 
a st ot resistance, and they intended all the time to make the 
transfer,” but le certainly did convey the impression to my mind 
that i State officers intended to make the transfer, and that such 
resistance as they had made previously to comply with the act of 
1865 had been, in reality, rather dictated by a desire to make as good 
terms as they could for the State, than by any idea that they were 
not bound to comply with the act. As to taking the chances of sue- 
ceeding in getting the assignment, we did not intend to take any 
chances, and we did not suppose that we were taking any—it seems, 
though, that we were. 
798 Q. Didn’t Mr. Easley tell you that when this amount was 
paid, and those certificates and receipts give n, that that would 
compel the Governor by legal proceedings to make this assignment ? 
A. No. 
©. Or words to that eftect ? 
A. No. 
Didn’t Mr. Easley tell vou that the State officers were still re- 
sisting the payment of this $3,090,000 as full compliance with the 
act of 1865? 


y } 
tO the 


A. No. 
(). Or words to that effect 7 
A. No. 


Q. Did he tell you that the Governor at any time agreed or con- 
sented to make the transfer without legal proceedings ? 

A. I can’t say that he did. What he said, however, about the 
views of the Governor led me to suppose that to*be the faet. Not 
= he had in so many words agreed to, but that he had assented. 

. Then the fact was that you advised the payment without any 
eae: ance from the Governor direct, or without any one else but Mr. 
Kasley’s behef of what the Governor would do in regard to the 
transter of the State lien ? : 

A. It was not the facet. The faets are that we advised the 
759 payment of this money with the understanding that the ofti- 
cers of the State had assented to the proposition —to Mr. 
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Dowd’s fetter of January 19th, 188t—and I had no more idea that 
the assignment would be refused than if 1 proposed to take a mort- 
gage from you, and you had assented to the proposition, and [ had 
handed vou the money, that you would put the mortgage in your 
pocket and go back with it and the money too. 

(). And this impression or belief you got from Mr. Easley ? 

A. I got it trom the facts [ have referred to in my examination, 
and from the statements made to me by Mr. Easlev of the conver- 
sations with the Governor and other officers of the State. 

Q). Then there was nothing in the nature of a blutfin your propo- 
sition to pay this money to the State officers, beheving they would 
not compel/ you to resort to any legal proceedings 7 

A. I don’t understand vou. 

Q. Mr. Root, vou referred to an occurrence on Feb’y 10th, 1882, 
when Mr. John B. Henderson appearing as one of the counsel for 
the Governor on a motion in this suit to restrain the Hannibal & St. 

Joseph Railroad, in which you stated that after Mr. Henderson 
740 closed his argument, and the other counsel for the respondent 

closed their argument, Mr. Henderson arose in open court 
and stated that the defendants would pay back the $3,090,000 when 
they chose to eall for it; wasn’t that statement coupled with an ad- 
ditional statement that you would turn over to the State all the State 
aid bonds ? 

A. It was not. 

(). Is it not a fact that vou made no reply to the proposition, or 
considered it, until after Judge Miller had intimated that he was 
going to deeide the cuse against vou! 

A. That is the fact; Idid not sav that I did not consider it. I 
listened to it, and I suppose it was 5 or 10 minutes before Judge 
Miller announced his decision. 

(). Before he had intimated that he had intended to decide the 
case against you; before vou made any response to Mr. [Lenderson ? 

A. He had delivered his verbal opinion before [ made an an- 
swer, 

(). Then your proposition to aecept back the money was made 
after the decision of the court 7 

A. it was. 

(9. Wasn’t the reply instantly made by the attorney-general 
(41 that the return would not be made, and that it was a matter 
for the State officers and not tor special counsel to deeide. 

A. Not exaetly. The attorney-general diduw’t, as [ remember it, 
sav that the money would not be returned; he simply repudiated 
Mr. Hlenderson’s authority to make the offer, and stated that he was 
the attornev-general of the State of Missouri and not Mr, Hender- 
son. That was not done, however, until after the offer had been ac- 
cepted. 

Q). Don’t vou remember, Mr. Root, that at the time this matter 
Was spoken of, that General Swaine, representing the complainants 
in this ease, also stated that he would Ike to have the money paid 
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back, and that General McIntyre also stuted in court that the trus- 
tees had paid the money to the State under protest of the State, and 
that they would have to take their own course in regard to obtaining 
the money back ? 

A. I don’t remember his saving that, still he may have s:id it: 
a wood deal of exciting conversation followed after Mr. Iender- 
gon’s repudiation. 

Q. Was it the difference between General McIntyre and General 
Iienderson that causes d the exciteme nt, when all cp peal ‘ed to 
be talking at onee, or the decision of the court 7 
A. I believe they both contributed to the excitement. I 
don’t mean to be understood that anybody Was angry. 

Q. You dow’t mean to convey the idea that there was any 
on the subject bet ween General MeIntyre and Gene ral [fenderson, 
do you ? 

A. I don’t mean to express my opinion on that subjcet. 

(). Was there any manifestation of excitement or anger between 
the two at that time ? 

A. I thought the General did not like it much, and I thought 
Ifenderson didn’t either. 

(). Was there any excited conversation between them 

A. Oh, no. 

(. Mr. Root, on the subject of offering to refund back this money 
atter the deelsion of the court t and before the filing of the SUppie- 

t 


~] 


feeling 


mental bill, you have attached to your de HOSItlon everything 1 
way of communications on that subject th: al passed between yourself 
and the State officers, have you not ¢ 
A. I think there was some corre sien between General ILen 
derson and myself on the subject, but what correspondence there 
was culminated in this formal offer of Mareh 14th. 
745 Q@. What I mean to ask is this: did von ever make any 
proposition contained : the resolution of the board of direct- 
ors of the road and the letter of the trustees in the special mortgage 
to the Siate officers consenting to the return of the money whie hh 
have not been attached to your de ‘posit lon? : 
\. Excepting this proposition in court in St. Louis % 
? Yes. 
A. sone except the letter or letters to Gi neral [Lenderson 
(). Llave Vou ever made any propos} tion to Pay any a lditional 
suin to the State in settlement of the lit imation % 
79 I domt remember any, 

Then the only proposition of settlement has been a proposition 
for the § State to pay you back the three millions of dollars and place 
the parties in statu quo, as before the beginning of the proceedings ? 

A. The proposition involved the pavment of the interest on ‘the 
State ald bonds DY the railroa d COM) any, and loss oft interest arising 
ate the detention of the mouey by the State in the meantime. 

That proposition was in writing ? 


) 
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A. Yes; also proposed; do vou want what L proposed to General 
: Ss { ‘ I ’ ‘ i i ; 
fendersou ? 
(44 (). TD dont know. I suppose what your proposition to Hen- 
derson may have been—ves, I guess you had better state it. 

A. [suggested that the State should take up these option bonds 
under the act of Mareh 26th, 1881. 

(). That was for the action on the part of the State. IT mean re- 
ferring to aetion on vour part ¢ 

ry] ‘ $e nt 

i Lbert i) ciii. 

You stated that you never got any proposition from the State, 
POP sition from the State. Did FOU ever asi for any proposi- 


,* ’ ‘ ‘ 
lrom the State ¢ 


wows 


\ 
¢ ) 
i. 
no ? 
‘ , 
tion 
A. 


Q. In what way?) Dy letter; and if so, to whom ? 
Nir. ilenderson. 
IW reply to that trom the State officers ? 


ul 
Not from the State officers. 
From whom ? 
A. From Mr. tlenderson stating that he had transmitted the let- 
ter to the Governor of the State, and that the Governor never paid 


) 
‘ 
| 
| 4 ener ae 
(). You never received ¢ 
‘ 
} 


y attention to it. 


ri} , ] ] ¢ ° ? y )? . O ty m 
fhint is the only POP 1 you ever recel\y ed f 


Was there any compulsion or coercion brought to bear on you 
or any officers of the road compelling the payment of this 
(45 money Into the State treasury 7 

A. No. 
(). [Tt was a voluntary payment, was if not ? 
A. Yes. 
() Made under vour econstruetion of the fact of the aet of ISb5, 


Was it not 7 


] . , ps y be TL a 
A. It was made under all the facts which were known to the 
trustees and the ofheers of the railroad company, 
Q. You made no inquiry of Easley as to what was actually said 


by any of the State officers in regard to the matter, did you 7 

A. No—I don’t remember, Tle gave me considerable informa- 
ion, Which T understood was derived trom what they said. 

OQ. You didi’t inquire whether that was his conclusion from what 
they said or what they actually said 7 
\. NO, 
». Now, Mr. Root, in section 9 of the act to expedite the con- 


( 
struction of the Pacific Railroad and of the ILanmibal & St. Joseph 
Railroad, approved Feb’y 22d, 1801, attached as an exinbit to your 
original bill, occurs these words: * Each of said companies shall 

make provision for punctual redemption of the said bonds so 
7460 issued as aforesaid to tiem respectively, and for the panetual 

paviment of the interest which shall accrue thereon in such 
manner AS to exonerate the treasury ot the State from any advance 
of money for that purpose, &e.” Did vou understand: that the pay- 
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ment of $3,090,000 on the POth ol June, ISS1, exonerated the tre 
ury of the State from any advance ot money tor the PUPPOse of pay- 
Ing interest on these bonds ? 

A. Yes. . | 

Q. On page 52 of the exhibits to your original bill vou set forth 
the act of 1065, which contains this proposition: * Whenever the 
trustees provided for in the first clause of this act shall pay into the 
treasury of the State a sum of money equal in amount to all indebt- 
edness due or owing by said company to the State, and all Jiability 
In regard to the State by reason of having issued her bonds and 
loaned the same to said Company as loan of the credit of the State, 
together with all interest that has and may at the time when such 

pavinent shall be made have accrued and remain unpaid by 
747° said company, and such fact shall have been certified by the 
Governor of the State, by the treasurer, who is hereby directed 

to make such certificate, then the Governor of the State is hereby 
authorized and required to make over, assign, and convey to the 
trustees aforesaid all the first loans and mortgages now held by the 
State under the provisions of an act of the legislatnre of the State, 
approved February 22d, 1851, &e.” 

Was it your understanding, and is it your understanding now, 
that the letter of instruction Which you set out at page 74 of exhibit 
C 4in your original bill, which reads as follows: 


“To Tuos. T. CRITTENDEN, 
Governor State of Missourt. 

I, Phil. E. Chappel, treasurer of the State of Missouri, do hereby 
certify that Rolston, Root, &e., trustees, have paid into the treasury 
of the State of Missouri $3,090,000 under an act entitled An aet 
providing tor the reducing the indebtedness of the State, approved 
February 20th, 1865, on account of the statutory. mortgage the State 
holds against the Hannibal and St. Joseph Railroad? 

Given under imy hand this day, Xe. 


748 —Wwhether or not you considered that certificate to be in com- 
phance with the second section of the act of 1865 7 

A. I did. 

Q. You were willing to accept that certificate as a compliance with 
that act by the treasurer before the money was paid by the trustees 
to the treasurer of the State, June 20th, 1881 % | 

A. Yes. 

(). This debt of the road to the State was not due, was it, of the 
three millions of dollars 4 

A. No. 

Q. Why did you pay it before it was due ? , 

A. Paid it for the purpese of getting an assignment of the lien 
by which it was secured to three trustees created under the act of 
1865. 

Q). Now, Mr. Root, on page 7 of Exhibit 1, in a letter of Fasley 


4 
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— » « +} pity 32? 
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the Governor to execute formal release.” Do you know whether 
anv such act as that was ever introduced into the house ? 
49 A. I do not. 

Q. On page 5, in a letter of Ehhu Root to George W. Eas- 
ley, vou make use of this expression: * It occurs to me that as the 
State officers require some legislation to empower them to dispose of 
the funds which we propose to pay them, the same legislation might 
as Well make it a little easier for us to pay them.” What did you 
mean there ? 

A. [meant just what I said. 

(), You were not satisfied with the act of 1865 ? 

A. Under the act of 1865 we had to go to the trouble and expense 
of making a special mortgage and issue special bonds and three 
special trustees, and to the extent that the act Imposed that trouble 
and expense of the company, £ was not satistied with it. 

(). You further ask in the same letter why the act of 1865 should 
not be amended so as to authorize the payment and assignment to 
the trustees of the proposed consolidated mortgage. ‘This would 
save a grent deal of trouble, uncertainty and expense.” What do 

vou refer to ? 
7350 A. Well, the transaction, taken as a whole, was a pretty 
complicated one; It was a matter i found some difficulty in 
putting in such formas to make it understood, and it was evident to 
me that it would be pretty difficult. to make investors understand 

; the fact that the holders of the c mnsolidat edinortgage would have 

the first lien on the railroad by virtue of the trust under that mort- 


Farge, he) big the holders of certain other bonds that were secured by 
2 first lien on the road, Was something which was rather difficult to 


explain, and investors like simple, plain statements of facts. 

(). Was any such act ever introduced, do you know, in the Leg- 
Islature 7 

A. Not to my knowledge. 

@. On the 16th of Mareh, 1880, Mr. Easley writes to you a letter 
on page 9 of the Exhibit X, in which he says: “ I enclose this bill 
in regard to disposition of our State hen; this is the best shape I 
can get itin. It means our loan, of course, as there is no other com- 
pany or corporation that the State has not assumed payment of its 
bonds. I think I can get this through all right unless [ fail for want 
of time.” What bill was that? 

A. My recollection is, it was a bill to authorize the officers 
751 ~— of the State to dispose of any money that should be paid in 
| by any corporation on account of the loan of the credit of the 
State; I think that was the original form of the bill so introduced 
pursuant to the special message of the Governor, and which was 
modified by amendiments so that 1¢ became in course of its passage 


through the Legislature the act of March 26, 1531; this date reads 
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“1880.? LT now observe for the tirst time, but the letter was, [ am 
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confident, in Mareh, 18$8l—must have been, tor the subject-matter 


of it did not exist in 1&8. 
Q. On March 22,1881, in a letter from Kasley to Root. he states: 


{ i 
«T succeeded in getting ILonse bill No. 719 passed through the 
hh 


% 


ae 
House vesterday ; got it read first time in t 
that bill, 719? 

A. I think that was the bill which, in its ultimate form, was the 
act of Mareh 26, 1881. 

Q. On the 26th of March, 1881, in a letter from Mr. Easley to 
Mr. Root, he savs: “I enclose you two bills as amended. ‘They are 
both betore the Governor for his approval. f think he will approve 

719 as amended. Either gives them power to use our money. 
752 = will give you particulars when you are out here.’ ‘To what 
two bills did that refer to ¢ 

A. I think 719 refers to the bill which, in its ultimate form, be- 
came the act of Mareh 26, ISS1. and that there were other bills in- 
troduced in the Senate of similar effect, but they are all amendments 
to certain provisions of the Revised Statutes. 

Q). Both of the bills seem to have been passed and before the 
Governor for his approval ; 1s that the fact, do you know { 

A. I domt know, except— | 

(). [lave vou copies of the two bills as sent to you to Mr. Easley ? 

A. [dot know; very likely. | 

Q). If voa have them, I would lke to have them produced. 

A. I will look for them. 

Q. Can you produce them now ? 

A. I will look for thein. 

(). Now, on the 28th of March vou wrote a letter to Mr. Easley, 
Which appears on page 10 of this printed pamphlet, in) whieh you 
sav: “I send you a proposed form of the certificate of the treasnrer 
of the State and the conveyance by the Governor of the State under 

the act of Feb. 20, 1865. J have drawn these for considera- 
793 tion, and send them to you now, thinking thaton the one hand 
you may be able to ascertain whether they will exceute sueh 


papers, and that on the other you may be able to suggest something 


better. It does not appear to me that the Governor can do anything 
more or less than execute a conveyance in the words of the statute, 
The statute says he shall de it by appropriate expressinos, but [ don’t 
see how any expressions, however appropriate, can enlarge the opera- 
tion of the statute. Whatdo youthink about it? Will you please 
furnish me a copy of those two forms of certificates, if you have 
them ¢ 

A. Iwill, if I have them. I don’t know whether I have them 
or not. 

Q. State whether or not you know that they were copied in your 
letter-book or whether you have copies of those papers. 

A. I know they were not copied into my letter-book; I don’t 
know whether I have copies of them or not. — 


e Senate.’ What was 
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Q). Will vou produce them if von can find them, and if relevant, 

tor the purpose ef having them attached to vour deposition ? 
A. Yes. | 
74 Q. On the l4thof April, 1831, Mr. George W. Easley writes 
a jetter to vou,tiu which he says: * Between vou and I, T may 

sav now that the question of drawing a proper bill to compel the 
treasurer to receive the money and the Governor to execute the 
release had as well be begun to be considered; we will need to take 
that step, TP think.’ What is vour understanding of what Mr. Eas- 
lev intended to convey by that idea—that the whole proceeding was 
harmonized, or that there were some hitch in the proceedings ¢ 

A. My understanding was that he was of the opinion at that time 
that the State officers would not do anything. 

QM. That was some time aiter the interview with Walker and Mr. 
Dowd and vourself here in Feb’v, was it not 7 


A. Yes. 
Q. Then vou did have notice of the fact that there was a change 


of opinion in the matter between that date and the payment of the 
money on the part of the State officers % 

A. No. 

Q. That gave vou no such hght ? 

A. No; I don’t think there was any change of opinion. 

(). Did vou make any inquiry as to the reasons that 1f was 
Yoo necessary to prepare a proper bill to compel the treasurer to 
receive the money, 

A. No; I thought I understood them. 

(). You made no inquiry in regard to it ? 
\. No. think not. [dot remember making any. 
». What did von mean when vou say that you understood them ? 
z 


4 


( 
\. Tthonght L did. 


What did you understand ? 


( 
A. T understood that the officers of the State were holding back 
from compliance with the act of 1865, in the hope of getting from 
the railroad company a payment by instalments, or the payment of 
some greater amount of money than we owed the State. 
Q. Then vou did not give them credit in their sincerity to comply 
with the act as vou wanted them to comply with the act ? 
A. I gave them credit for sincerity. 
QM. You gave them credit then for attempting to compel the rail- 
road to pay something they did not owe ? 
A. Precisely, 
Q. Now on page 13 of this printed pamphlet a letter from you 
to Easley, dated on the 20th of April, that you think it is a very 
smnll business for the State. to haggle over this question of 
756 ~~ inteBest. What do you mean by that ’ 
A. [mean that I considered it a very small business for the 
State to do precisely what Mr. Walker did when he was here. 
(). This was after you received the letter of April 14th from Mr. 
Hasley 7 
~ 50 
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A. Yes. 

Then vou knew there was some bagel 
part of the State officers 7 - : 

A. I knew there had been. 

(), Did you receive any information from the State officers that 
they had ceased to haggle on the question of interest betore the pay- 
ment was made ? 

A. I supposed the consent to take the money was an abandon- 
ment of the haggling. | 

(). Did vou have any other communication Or other reason to 
suppose that they had abandoned to haggle over the Interest 7 

A. Onlv what I have stated. 

(). You state in this letter: “When the proper time comes this 
proposition ought to be put square to the State officers: we will pay 
vou pow three million dollars for the principal bonds and 
SUO,GOU to meet the interest which wil] 

757 ~—s July. so that yon get your money and have no interest to 
provide for until next June. Retuse this otfer and the bonds 
of the State of Missouri will go to protest on July Ist. unless you 
pay or provide for the interest. I think that vou, that we should 
mediately consider the proper procedure to compel compliance by 
the State officers with the act of 1865. 1] think that probably this 
suggestion about the Ist of Juiy interest better be made to the State 
oilicers immediately with a view to naking arrangements Tor oa 
speedy determination by the proper tribunal of their duty in’ the 
premises.” Please state whether or not you did not consider that a 
square and mequivocal statement that vou were going to resort. to 
legal proceedings to compel them to comply with the net ot ISho 7” 

A. I considered that indicated that such expectations were enter- 
tained. 

Q. If vou didn’t expect resistance on the part of the State officers, 
why did you use that Janguage ? 

A. J had expected resistance on the purl ot the State otfieers, 

Q. Did you, subsequent to April 30, I881, receive any cornmuani- 

cation from the State officers that that resistance ad eeased ? 
(os A. Not, except as I have stated. 

(@. On page 14, as part of the same letter, vou male use of 
this language : = flow tar will the State officers require is to go to- 
ward making a legal tender betore giving a saflicient refusal to lay 
the foundation of a proceeding? Of course it would be very difli- 
cult and expensive to get three million dollars of greenbacks, take 
them to Jefferson City, make a tender, and then have them tied up 
until application could be made to the courts and a decision ren- 
dered.” State whether or not vou did not intend by that language 
to convey the idea that you Intended to make a tender oft three miill- 
ion and ninety thousand dollars as a compliance with the act, and 
ice) proceed at law to compel the State to comply with the act on their 
part ¢ 


Ol These 
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A. Tintended to convey just the ideas that were conveyed. The 
language voquestionably indicates such an intention. 

(). Then vou knew it was necessary af that time to resort to legal 
proceedings to carry out vour views of the letter, didimt you ? | 

A. No; [thought it very probably would be. 

(). The object of the tender was simply to lay foundation 
(a9 for legal proceedings, Was If not ¢- 

A. Yes; the legal proceedings contemplated were all pro- 
ceedings taken for the purpose of settling the question of the obliga- 
thon to comply with the act of 1865 before any payment was made. 

(). tender is an offer of payment ? 


). A 
A. Yes. 
: 


() ou intended to offer the money before you proceeded ? 
A. We intended to have them say whether they would take it or 
nor 


(), You intended to offer three million and ninety thousand dol- 
lars as compliance on your part with the act of 1865, didmt you ? 
A. [ cuv’t sav as to that; we intended, 1f the State would not con- 
sent to comply with the act of 1865, to get them to make some ar- 
rangement to test the question of their ébligation to comply with it. 
(). [Is it not a fact that in compliance with your earnest desire and 
lnportunities by telegraph trom Mr. Easley, your counsel, the State 
did finally eonsent to take the three millon and ninety thousand 
dollars on account in order to test the question in the courts ? 
A. Itis not a fact—it 1s not a fact as to any part of the 


760 question. | 
(). At the time you wrote this letter in reference to making 


the tender to the State, what Information, if any, had you as to the 
position the State oilicers were thus occupying in regard to the pay- 
ment of the debt of the company to the State ? 
A. TL knew of Mr. Dowd’s letter of Jannary 19th. I remember 
the interview with Mr. Walker; [ read the correspondence which 
Was printed in Ex. X 1, received at that time; [ knew that while the 
State officers had originally expressed a desire to have this act com- 
plied with, after we had gone and had our stockholders’ meeting, had 
nade our arrangements In part, we were unable to get anything out 
of them as to comphance with it, except the proposition from: Mr. 
Walker. I domt know that [ have any other information, 

(). Ln vour letter to George W. Hasley Ol January 53, 1SS0, (page 
1 ot Ex. N1,) which IT understand is written it 1881, you make use 
of this expression: “Tlave vou seen the State treasurer vet about 
taking up the State Hen under the act of 186577 No amount was 
stated at that time or discussed between vou and Mr. Easley, was 
there 

A. I dowt remember. 
701 Q. Now, when Mr. Dowd writes Ins letter of Jamyv 19th, 
to Governor Crittenden, he made use of this language: + We 

now Wish to pay into the treasury of the State the entire sum of 
principal and accrued interest since that date in fulfilment of the 
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obligation which rests upon the company to prov ide for the pavinent 
of bonds.” Do you understand that to ine ‘Tade three millions of 
dollars and interest up to the time of payment ¢ 

A. Yes. , 

(). In your letter of April 29, 
three millions of doll: ars and qt erest up to the 1 
a moditication of Mr. Easley’s proposition ? 

A. Perhaps so; perhaps under the statute the railroad co’y was 
under obligation to pay the Ist of July interest into the treasury on 


the Ist of June. 
A. You authorized Mr, Easley to make this proposition squarely 
to the State officers, didn’t you ¢ 
A. Yes; Ishould say so, so far as I had any power to authorize 
him to do anvthing. 
Did you ever have anv information from him that the propo- 
sition Was mace to the State in that form ? 
A. My understanding was that it was to be done. 
(). Did you ever receive any reply trom him as to what the 


State officers said in regard to it ? 

A. No; no talk about that. 

Q. Did you ever have areply direct from any officer of the State 
as to What they would do with that proposition ? 

A. None, excepting the coming here and taking the money, 

Is it not a fact, Mr. Root, that del: avs were made by the State 
officers before taking any action whatever in regard to the payment 
of this money, and that Mr. Dowd and yourself frequently tele- 
graphed to Mr. Easley for information as to what the State oflicers 


1881, yon make a proposition to pay 
st of July. Is that 


~ 
7 


I 


wanted to do? 
The telegrams which appear in Ex. X 1 were sent, and there 
Was a great delay, of which we got tired. 

Q. Is it not a fact that Mr. Dowd, on the 2d of June, telegraphed 
to Mr. Kasley that it would eost S10.000 to make a formal lecal 
tender and that “we will pay that sum in addition to the amount 
legally due Ist of July if they will aecept payment by cheque ; 

that this matter must be decided at onee or we shall proceed 
703 with our arrangements fora legal tender.” Is not that a modi- 
fication of the proposition of Jamy 19th ? 

A. I think that would be a modification if it were made. 

(). Did you ever recelve any reply to that proposition from the 
State officers ? 

A. [don’t think the proposition was ever made. 

Q. You dowt think Mr, Kasley ever made the proposition to the 
State officers 7? 

A. That is what I mean. 

2. Didi’t the telegram of June 2 from Mr. Dowd to Easle vy, and 
Mr. Easley to Mr. Dowd, give you to understand that nothing Was 
settled as to what the action of the State officers w ould be on this 


sublect ¢ 
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A. I eant’t sav that these telegrams gave me to understand that. 
I cid understand it at that time. | 

Q). Did understand what ? 

A. That nothing was settled as to what the action of the State 
officers would be. 

Q. On the 15th of June vou received the substanee of the instrue- 
tions of the funding conunissioners to the treasurer by telegraph 
from Mr. Easley; what were the contents of the despatch which was 
sent in reply? 

A. Tecan’t state it definitely, It was an enquiry in relation 
to the assignment from the Governor. Easley’s telegram 
about the action of the funding commissioners did not say 


76-4 


r 


anything about an assignment ? 


(). Mr. Easley says in his despatch of June 14th to Dowd, « I 
dom’t think there will be any substantial resistance to executing the 
assigninent. ILow soon can you kuow when vou want us in New 
York?” 

(). Didn’t that give vou notice that there was some resistance to 
executing the ussignment on the part of the Governor ? 

A.. Well. I SUP pose SO. 

(). Ts not the statement in the despatch notice that Mr. Easley had 
no definite intormation as to what the Governor would do 7 

A. No; it was rather notice he didn’t care to telegraph what in- 
formation he had as to what the Governor would do. 

Q) When he came on here did he tell vou anything whatever than 
that he did not think there would be any substantial resistance to 
executing the assignment ¢ 

A. Yes. 

(). What did he sav? 

A. I have endeavored to tell you as fully as [ could. 


19 Q). Do you mean what vou have aiready testified to ? 
A. Yes. 
QM. You cart give the words used on that oceasion 7 


A. No, SID, 

(). but he did Say something which led you to believe that he 
thought the Governor would execute the assignment. Is that the 
amount of it ? 

A. No; that is not the amount of it. Tle did say something that 
led me to believe that; but that 1s not all of it. | 

W).. What is the rest, please 7 

A. He said what led me to believe the Governor had assented to 
a compliance of the act of 1865. 

(). Did he say that the Governor had assented ? 

A. No, he did net use those words. 

Q). Did he use any language that conveved that idea that the Gov- 
ernor had said he would assent to the making of the assignment ? 

A. Not that the Governor had said those words. 

Q. Orin any way had said or promised to make the assignment ? 
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A. Tle used language whieh conveved the idea that the Governor 
had stated what was equivalent to that. 
Q. Mr. Root, vou stated that on the 2d of June, 18ST, you 
766 knew that the State officers had not determined what they 
were going to do in reference to this matter. On the 14th of 
June you received a telegram which states: * [ dowt think there 
will be any substantial resistance to executing the assignment.” Mr. 
Easley came to New York, and you and he had a conversation in 
which vou stated that what he said to you left left the impression on 
your mind that the Governor would make tlis assignment of the 
State’s lien ; did you mean to say that you advised vour railroad com- 
pany to pay over three millions and ninety thousand in compliance 
of the act of 1865 without knowing whether the Governor had 
agreed or promised or assented to the transfer of the len to the 
trustees 7 

A. I mean to say that I understood that the Governor had said 
what no man would say unless he intended to make such an assign - 
ment, and that I advised the payment of the three millions and ninety 
thousand dollars upon the statement of the treasurer of the State 
that he would transmit to the Governor a certificate of the fact in 
accordance with the act of 1865. I do not understand that the Gov- 

ernor had made any formal agreement as to what he would 
767 ~=6do_ after receiving that certificate; nor do [ understand tht 

it was proper to ask of the Governor an ugreement as to What 
his performance of his duties would be after the happening of the 
facts Which had not occurred. : 

Q. Didn’t you act upon Mr, Easley’s construction of the language 
of the Governor without knowing what language the Governor used 
on this subject 7 | | 

A. I dowtremember whether I knew what language he used or 
not. If I knew [don’t remember what he used. 

QM. On the 27th of June, Mr. Dowd telegraphs to Mr. Easley : 
“Very nnportant to have assignment trom Governor at once in order 
that bonds may be listed at the stock exchange. Go at this at once.” 
What does this mean 7 

A. When the treasurer received that payment of the 20th of June, 
the understanding Was that he was to transfer the certificate, original 
certificate of the payment to the Governor, and we had no word 
whether hie hil done SO or not. We hid no COMmUnhiention from) 
him or the Governor or from Mr. Easley, who had recently returned 
to Hannibal. In the meantime application had been made for the 

listing of the bonds on the stock exchange, and the committee 
768 having charge of the matter wanted a certified copy of the 

assignment of the len, and ths telegram was intended to 
request Easley to go to Jefferson City and get it. 

(). Was it not intended to convey the impression that Mr. Easley 
was to proceed immediately with the legal proceedings which vou 
had agreed Upon betore hie lett here ¢ 

A. It was not; for no such idea wus entertained. 
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Q). Ou the th of July, S80, Mr. KHasley telegraphs to Mr. Dowd: 
“(Governor reinses to transter State hen, but agrees to submit an 
agreed Case to the Supreme Court ‘Us early as possivle to determine 
Whether we have pauld money enough. Lam drawing agreement and 
will send it to vou before E submit it to the Governor.” Was there 
not an understanding and agreement between you that such a course 
would be taken to receive this State lien ? | 

A. ‘There was not. ‘That telegram conveyed the first intimation 
that the Governor would retuse. 

Q. You have said that vou considered the certificate given by the 
treasurer to the Governor as a compliance with the act of 1865 
didiu’t vou 7? 

A. I think so. 

QQ). Did vou know anything about a proceeding in the Octo- 

760 ber term in the Sapreme Court of the State of Missouri, of 

the State at the relation of Rosewell G. Rolston et al., against 

Phil. E. Chappell, State treasurer, which was a proceeding by man- 

damus, compelling Mr. Chappell as State treasurer to make a certifi- 
eate under the aet of 1865 7% 

A. Yes. 

Q. Did vou authorize such proceeding ? 

A. Tecan’t say that Ddid. 2 think I was informed by Mr. Easley 
that the agreed case was dismissed for want of jurisdiction ; that he 
Was rong to commence sucha pore ceeding. 

(). Now, that Information coming to vou before that proceedin 
Was taken, did vou ratify the act of Mr. Kasley 7 

A. presume the information eame to me betore the proceeding 
Was commenced, I do not know that [ ratified the act of Mr. Eas- 
lev. Thad nothing to do with ratitving his acts. [ was not his 
principal, 

Q). He had full power to act in this matter in connection with it 
1 Missouri 7 

A. Ih) this proceeding. ! 

(). In evervthing connected with the payment of the money to 
the State ander the act of 1865 ? 

A. He had authority to obtain from the officers of the State an 

answer to Mr. Dowd’s proposition of Jan. 19th, 881. He had 
770 certain specific authority which was conferred on him or con- 

veved to him by those letters and telegrams contained in 
Bx, A}. 

Q. Do vou mean to say that he did not have authority to file this 
mandamus proceeding in the Supreme Court 7 

A. Prior to the payment of June 20, 1881, he had no other au- 
thority whatever that I know of, but after the Governor had refused 
to assign the lien he had authority. fle was directed as the general 
attorney of the railroad company to take the proceedings to get an 
assignment of the lien, and the mandamus proceeding has always 
been recognized, and is now recognized, so far as [understand it, 
as being a proper proceeding within the scope of his authority. 


> 


(x 
& 


400 ROLSTON ET AL. V. CRITTENDEN ET AL. 


(). Did you ever see that petition before it was files] ? 

A. | never did. 

Q. Mr. Root, in the petition for mandamus, a copy of whieh is at- 
tached to the original answer in a copy of the proceeding in the 
United States court as an exhibit, contains this averment: “* That 
with the funds arising from the sale and negotiation of said) bonds, 

together with the sumi of 890,000, the amount of interest from 
771 ~~ ‘the first dav of January to the first day of July, 1881, upon the 
5 Pee Q loan of the eredit of the State of Missouri wforesald, 
which was furnished and provided to said trustees, relators herein, by 
the Hannibal & St. Joseph Railroad Company, the said trustees, the 
relators herein, did, on the 20th day of June, 1881, pay into the treas- 
urv of the State the som of $5,090,000, and the relators thereupon 
then and there demanded of the said Chappel, treasurer as aforesaid, 
that he should certify to the Governor of the State of Missouri that 
the relators herein had paid into the treasury of the State a sum of 
money equal in amount to all indebtedness due or owing by said 
railroad company to the State, and all abilities incurred by the State 
by reason of having issued her bonds and loaned the same to said 
company as a loan of the credit of the State, to wit, S3.000.000, to- 
egcther with all interest that had accrued and remained unpaid by 
the company at the time when said payment was made by the re- 
Jators, to wit, $90,000; and the said Chappell, treasurer as aforesaid, 
then and there refused and omitted to execute and deliver to the 
Governor oft Missouri, and ever since has so refused and omitted so 
tO do, and would not execute any certificate or receipts of or 
462 for the payment of said sum of $3,090,000, other than that 
it Was paid into the treasury of the State on account of the 
statutory mortgage held by the State on the road of said Hannibal 
& St. Joseph Railroad, and not in full satisfaction thereof.” When 
Was it that you came to the conclusion that this payment was in full 
discharge of the act of 1865, and that the certiticate given by the 
treasurer was In compliance with that act 7 

A. [never entertained any other idea than that the payment was 
in full. J came to the conclusion that the ecertifierte was in compli- 
ance with the act, when the money was paid. 

(). Was there an averment made in the petition for a mandamus 
that it was not such a certificate as was required by the act of 1864, 
and that the payment was not in satisfaction only on account of said 
act of 1865 7 

A. I can’t tell you of my own knowledge, for the reason that I 
never saw the petition in mandamus until after the proceeding had 
been concluded by the jadgment of the Supreme Court of the State— 
so-called judgment. [can tell you what [ have been informed. 

(). I see this further averment, that without the certificate of said 

Chappell, treasurer as aforesaid, acquired by the second sec- 
113 tion of the said act of February 20, 1865: “ Yourrelators have 
no legal right to demand that the Governor of Missouri make 
over, assign, and convey to the relators herein, the trustees aforesaid 
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re State on the 20th dav of 
Keb l J i865. under the provisions of an act of the legishiture 
ett February 22d, 1851, &¢." Is not that an admission that the 
certificate given by Mr. Chappell, treasurer, ‘ the (sovernor, and 
Which vou saw be fore the money was paid, was not such a certificate 
as was demanded by the act of 1865 ? 

A. LT should say not; you are as competent to judge as to whether 
it is an admission as I am, and probably more so. | 

QQ: {see in that petition for mandamus the further averment that 
there is no indebtedness due or owing by the Hannibal & St. sesepn 
Railroad Company to the State of Missouri, or liability incurred by 
the State for said company, other than said indebtedness and labil- 
itv as may exist by reason of the issuance of the said 3,000,000 of 
bonds and the interest that may accrue after July Ist, 1881, thereon, 
and that the respondent bases his refusal to execute the certificate 
demanded by Rolston on the ground that the sam paid into the 

treasury of the State by the Rolstons, to wit, $3,090,000, 1s 
77+ = =not the sum of money equal in amount to all indebtedness, 

&e.”  Tlow could such an averment as that be made in the 
petition for a mandamus unless the State treasurer had refused to 
give the certificate on that ground ? 

A. As [ stated before, I can tell you what [ have been intormed 
about these averments. I can’t state of my own Knowledge, be- 
cause [ know nothing about them. 

(). Mr. Root, turn to the original bill, Exhibit C, at page 19 in 
the message of the Governor to the speaker of the House of Repre- 
sentatives dated February 25th, 1881. Do you know that the Gov- 
ernor had sent any message to the Legislature on the subject of this 
State lien? 

A. I was intormed that he had sent a message. 

(). Did you see a copy of it ¢ 

A. I did not. 

Q. Did vou ever make any inquiry as to what it contained ? 

A. IL dowt know whether [I enquired; I was told or saw a state- 
ment in the newspaper that he had sent a message asking for legis- 
lation to enable the officers of the State to use the tnoney when they 
paid it, 

In that message I tind the following language: “I don’t mean 

to say that the State will accept the sum of $35,000,000 

775 ~~ in complete satisfaction of the hability incurred by the State 

in aid of said company; I think the lability extends to the 

sonra of the bonds, and tbe company has heretofore met its obli- 

gations to the State promptly, &e.” [Is not that a direct notice to 

your mind that the Governor at that time contemplated the pay- 
ment of the coupons at the maturity of the bonds ? 

A. You asked what it Is now. 

Q. [Tasked what it was at the time it was written, 

A. Nothing in my mind at the time it was written; [didn’t know 
of its existence at the time. 
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Q. You didn’t know what the message contained, although you 
knew that he had issued a message ¢ 

A. T didw’t care what it contained; [ had no spec 

Q. Mr. John Walker’s letter, dated February 24th, to the fund 
conimiissione rs, ON Page 70, cont: uns these words: * J snbimitted LO 
these gentlemen, yourself and Mr. Dowd. a statement of the bonded 
debt of Missouri, in which it was shown that the proposed payment 
by the Hannibal & St. Joseph Railroad Company could not now be 
used for the retirement ot said bonds, and in consequence 
thereof the State would suffer a great loss by accepting at prop- 
osition from them looking to the payne ht of the principal of 
the Hannibal & St. Joseph bonds, and not the interest which Was ae- 
erued thereon from the date when such payment Was made to the 
date when the bonds mature.” 

A. I think not. [ don’t think IT ever heard of it. I supposed that 
the important question was whether the legislature adopted any leg- 
islation which empowered the State ofticers to use the money, and I 
paid no attention to the steps by which they were proceeding to attain 
— end. 

Mr. Root. in the demurrer which was fiied on the 25th ot No- 
vember , 188], to the petition for a mandamus in — Supreme Court 
of the State of Missouri, I tind this language > That the sum was 
p) uid does not eom ip ly with requireme nts of the act of Febr UaTry, Isbo, 
and that it is not a sum of money equal in amount to all indebted- 
ness due or owing by said company to the State, and all liabilities 
incurred by the State by reason of having issued her bonds and 
loaned the same to said company as a loan of the credit of the State, 
together with all interest that has and mav at the time when such 

pavinent shall be made have accrued and remain unpaid by 


dal interest in it. 


776 


(i¢ = sald company. That, on the contrary thereofia large amount 

remains Vet to he paid, to wit, the sum of SL ¢5.400. as may 
} , . ’ ’ - . a . . . 3 
De pl lainly seen from their said petit Ol}, When did vou tirst know 


of the filing of the demurrer ? 

A. | do not know. 

(). State whether or not, before filing vour original bill in this 
case, You had the copy of this proceeding in the ancoais Court be- 
tore Vou, 

A. Lean’t remember. The first I saw of that demurrer J wot a 
copy of the record of the Supre Ine) Court, but Whether | received 
th reat befor ‘ tiling t the original bil] or not J dont know, Oy eXnnune- 
aor ie original bill, J tind on page LS astatement which satisfies 
:e that betore the tiling ot that bill [ had received the copy of the 
saeliiiboanlione 
Q). Had vou, betore the filing of that bill, seen the Governor’s 
message and the letter of . John Walker, to which I have just re- 
ferred to? 

A. : had seen a copy of it. 

@. N vow, Mr. Root, the original bill contains the tollowing aver- 
ment, on page If: * Your orators, as such trustees as atoresaid, did, 
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on the 20th day of June, ISS1, pay into the treasury of t 
i> State of Missouri the sum of 83,090,000, which was a suin 

of money equal in amount to all indebtedness due or owing 
by said company to the State, and all Nabilities incarred by 
the State by reason of having issued her bonds and loaned the 
same to the said company as a loan of the credit of the State, to- 
gether with all interest that had at the time when such payment was 
made and acerned and then remained unpaid by said company.” 
Phat is an averment, and this bill is based on the idea that you have 
complied with the act of 1865 om your part 7 

A. Yes. 

. And vou ask in that bill for a deeree that you had paid all 
that vou required to pay under the act of 1865 7? 

A. Yes. 

(). And that the hen should be decreed to be fully paid and dis- 
charged % 

A. Yes. 

Q). What fact did you learn after the filing of this original bill 
and before the filing of your supplemental bill in regard to this 
matter which you did not know when you filed the original bill ? 

A. It would be impossible for me to recall all the facts which I 

have learned in the meantime, because it is impossible for 
779 me to fix when I learned many facts. There are some 

faets which occur to me as having been learned intermediate 
the fillng of the original and the amended bill. I learned of the 
existence of the act of March 23,1881. I learned of the issue of 
the thirty vears’ certificate to the school fund and the seminary fund 
in lieu of 2,000,000 and other 5-20 bonds, which, under the act of 
March 26, LT supposed would be taken up with the money which 
the complainants paid to the State. I learned that it was the inten- 
tion of the officers of the State to persist In refusing to comply with 
the act of March 26, ISS1. I learned that the justices of the Cir- 
cenit Court of the United States in the eighth circuit were of the 
opinion that my construction of the second section of the act of 
1865 was not eorrect. [ learned that the officers of the State of 
Missouri were not willing to return the money which we had paid 
them for their mortgage on the Ilannibal & St. Joseph Railroad, 
although they would not give us the mortgage. [ learned that the 
offers nade in open court by the counsel represeating the officers 
of the State were not binding upon the State. No other fact now 

occurs to meas being learned within that period. 


750 QM. You knew of the 180,000 claim from Mr. Walker’s 
before you filed your original bill, didmt you 7 
A. Yes. 


(). Why didwt vou put it in the billas you did in the amended 
Dill 7 

A. For the reason that the relief sought in the original bill was 
single, and that fact did not appear to the counsel preparing the bill 
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to be relevant to the issue which it was intended to present as the 
basis for that relief, 

Q. You knew that Governor and Mr. Walker both construed 
the act of 1865 as requiring the payment of the unmatured coupons 
to the date of maturity cf the State aid bonds; why didn’t you put 
that in? 

A. I did. 

Q. In the original bill ? 

A. Yes, and complained of it most bitterly, so faras the Governor 
was concerned, [don’t know anything about Walker’s construction, 

©. On page 15 of the original bill I find this averment in’ the 
original bill: “ Your orators further show that the said payment of 
$3,090,000 was made by them after and pursuant to numerous com- 

munications and conferences between the Ifannibal & St. 
781 = Joseph Railroad Company and the officers of the State of 

Missouri, Wherein due consideration was given anda full dis- 
cussion had upon the trae intent and meaning of the act of February 
20, 1865, and the amount of money due from the said railroad co, to 
the State of Missouri, and payable under the provisions of the said 
act.” Were not these words and full discussion had, and wherein 
due consideration was given to a full meaning of the act of 1865, 
and amount of money due trom the railroad company, omitted in 
your amended bill ? 

A. Yes. 

Q. Why did vou omit them ? 

A. [ omitted them because the statements did not correctly de- 
scribe the communication and conference between the Hannibal and 
St. Joseph Railroad Company and defendants, so far as any one, ex- 
cept Mr. Easley on the part of the railroad company, Was concerned, 
and Mr. Dowd’s letter of January 19th, 1881. [T was informed that 
Mr, Easley had discussed the meaning of the act with different officers 
of the State. J now produce five printed pages, which I suppose to 

be the copies of bills and amendments to bills pending betore 
782 ~—s the-Legislature of Missouri in) March, 1881, and referred to 

in the letters from Mr. Easley to me, dated March 16th and 
26th. TL also produce two written papers, which, according to my 
recollection, are drafts of the papers enelosed in my fetter of March 
28th, 1881, to Mr. Kasley. 

(). Mr. Root, referring to the copy of the certificate which you 
have enclosed in your letter of March 28th, 1881,to Mr. Easley, and 
to the conveyance by the Governor of the State. under the act of 
February 20th, 1865, will you please state whether or not. those 
COpTes produced are coples of the papers enclosed to Mr. Easley to 
be presented to the officers of the State ? : 

A. They are, to my best recollection, coples of the Papers which 
were enclosed in the letter of March 28th. To have not seen them 
since that time. [don’t think they were sent to Mr. Easley to be 
presented to the officers of the State, however, The letter states 
Whom they were sent to. IT should infer from tie letter——— 
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(). Will vou please annex them as Exhibit B 1 and B 2? 
A. Yes. 
Q. Mr. Root, is there any contract between the Chicago & Bur- 


lington & Quincey Railway Company and the Hannibal & St. 
785 Joseph Railroad Company, and the Ilannibal and St. Joseph 

Railroad, in respect to the State aid bonds in question, issued 
to the Tiannibal and St. Joseph Railroad Company, and the payment 
thereof ? | | 

A, There is not to my knowledge, or of whieh I have ever heard. 

(). [las any of said State aid bonds been held by the C. B. &. Q. 
Railroad Company for the use or benefit of the complainants of any 
of them, or of the Hannibal & St. Joseph Railroad Company, or any 
of the officers or stockholders of the said Hannibal & St. Joseph 
Railroad Company ? 

A. Not to my knowledge, or of which [I ever heard. 

Q. Why was the Hannibal & St. Joseph Railroad Company made 
defendant in this proceeding ? 

A. In order that there might be present before the court all per- 
sons Whose presence Was necessary in the entire determination and 
disposition of all matters involved, 

(). What decree is asked against them ? 

A. I reter you to the prayer of the amended and supplemental 
bill. 

Q). What interest has it in the suit ? 

A. Itis entitled to be heard regarding the performance of the 

trust Which was conferred by it upon the complainants, and 
784. in the Judgment of the counsel for the complainants was there- 
fore a proper and probably in some view of the case a nec- 
essary party to a complete determination of the questions involved. 

(). Do you know who now holds any of the coupons to the State 
aid bonds of the Hannibal & St. Joseph Railroad Company ? 

A. I dot know. 

Q. What contract, if any, exists between plaintiffs and any per- 
son fo vour knowledge touching said cCOUpons, OF any of them ? 

A. I know of no contract between the plaintiffs or any of them, 
and any person whomsoever, touching these coupons of the payment 
thereof, excepting the contract by the State of Missouri to pay the 
COUPONS, 

Q). If the State of Missouri had transferred its mortgage on the 
Hannibal & St. Joseph Railroad’s property tor 33,000,000, who was 
to own or collect, om have the benefit of the future coupons to fall 
due when paid by the State % 

A. I suppose the holders of the coupons, but that is a matter re- 


» 
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garding which neither [I nor, to my knowledge, any of the trustees 
3 ‘or any officer or director of the railroad company had or 
785) have anv more knowledge or information than myself. 

(), Was the Hannibal & St. Joseph Railroad Company, or 
stockholders or agents, or was any of the plain- 


any of its officers, 
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titis interested or to be interested in the said coupons or the proceeds 
thereof, to vour knowledge ? 

A. No. 

Re-direct examination by Judge DILLoN : 

Q. You have been interrogated concerning a payment which was 
made of $3,090,000 in the Bank of Commerce to Chappell, the State 
treasurer, on the 20th of June, 1881; how long, to the best of vour 
knowledge and recollection, did that interview last 7 

A. Only a few minutes. 

Q. What do you mean by a few minutes, as near as you can 
judge ? 

A. Well, I should think ten or fifteen minutes; most of the time 
Was occupied in waiting while the certificate of deposit was being 
prepared, and during that time we were talking about the weather 
and many other topics. 

Q. Was any discussion had at that time over the form of the re- 
ceipt and certificate or any of the language contained therein ¢ 
86 (Objected to as having been gone over in-chief and cross- 
eXamilnation. ) 
A. There was not. 
(). Great stress seems to have been placed in the eross-examina- 


oo 


tion on the words occurring in the receipt * $3,090,000 on account of 
the statutory mortgage” now held against the said road, and the hke 
words in the certificates which are given by the State treasurer 
direct to the Governor of Missouri, that the fact that he had received 
$5,090,000 under the act, an act entitled to provide for reducing the 
indebtedness of the State, approved February 20, 1865, on account 
of the statutory mortgage the State holds against the Hannibal & St. 
Joseph Railroad Company. Were these words * on account ” either on 
the receipt or in the certificate made the subject of any discussion on 
that occasion or on any other between you and the State treasurer, 
or between any one else representing the railroad company and the 
trustees and the said treasurer ? 
(Objected to as having been gone over in the examination-in-ehief 
and in the cross-examination, and as leading and immaterial.) 
A. They were not, to my knowledge. 
130 @. The defendants’ counsel introduces the minutes of the 
special meeting held January, 1881, what purports to be a 
plan presented by vou for refunding the debt of the railroad com- 
pany; in that plan oceurs, among other things,-this language (page 
318): Then have the 3,000,000 special bonds and 3,000,000 special 
mortgage and the assigned State lien cancelled and satisfied of ree- 
ord; the bank furnishing the money, receiving in place of the 
special bonds 3,000,000 of consolidated bonds : upon the money be- 
Ing paid over, and the State lien being assigned, the special mortgage 
would be cancelled and the other retained ; the officers of the State iave 
been consulted, and have expressed their willingness and their wish 
to have the plan carried into effect; what modification, i any, Was 
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finally nade when we came to execute the refanding pl ur and the 
consolidated mortgage, as respects the cancellation of the special 
bonds % 

(( Myjected toas havit if been Fone over fully in chief and in cross- 
examination, ) 

A. ‘Phe plan was modified by providing that the special mortgage 

bonds should not be cancelled, special mortgage bonds 
788 should not be satisfied of record, but that the special mort- 

gage bonds should be held by the trustees under the consoli- 
dated mortgage tor the benefit of the holders of the consolidated 
mortgage bonds. 

Q. What have you to say concerning your personal conviction at 
that time, which had rested in your mind of the truth of the state- 
ment Jast referred to, to Say that the ofheers of the State have been 
consulted, and have expressed their willingness and wish to have 
the plan carried out 7 

(Objected to as asking for the conviction of the witness, and does 
not ask for facts.) 

A. My conviction was that they had been consulted, and had ex- 
pressed their willingness and wish to have the plan carried out. 

©). You have been asked in regard to the value of the premium 
of the consolidated bonds; what effect on the value and market- 
abilitv of those securities, if you know, has the action of the State 
* Missouri had in declining and ret using either to transfer the lens 

‘to return the money which you paid in order to get it ? 

(Objected to as irrelevant and incomp etent.) 
789 A. It has practically destroyed the market, so that they are 
almost unsalable, and as to the few for which the i has been 
any sale, it has reduced the price from something over 153 percent., 
which was the original price at which they were sold, that. is, sold in 
the open market, to 2% per cent. prenaum., 

(). You have been asked numerous questions in relation to the 
tender spoken of in various communications between yourself and 
Mr. Easley; will you state with what view it was desired and tor 
What purpose to make a tender ? 

(Objected to as having been gone over In examination-in-chief 
and in cross-examination, ) 

A. For the purpose of obtaining the determination as to the right 
of the railroad and the obligation of the State under the act of 
February 20th, 1865. 

Q. Was any other tender ever contemplated than the one that 
would entitle the trustees to the benefit of the assignment ? 

(Objected to as asking for a legal conclusion.) 

A. No. 

What finally disposed of the making of any tender, or the 

necessity of making it ? 

790 A, The determination of the fund commissioners to accept 
the money which we proposed to pay, wid certify the fact to 

the Governor under the act of *65. 
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(Objected to that part of the answer which assnmes that the tand 
conunissioners agree to do any such thing as we think; they didn’t 
agree fo accept the puiynient under the act of 1865, or te make a cer- 
tificate under the act of 1865, but simply on account of the statutory 
mortgage. ) 

Q. So tur as the trustees were concerned, Mr. Root, what was the 
sole consideration to them in their respective capacity ? 

(Objected to as irrelevant and incompetent.) 

A. The sole consideration to the trustees for the payment was the 
assignment of the lien of the State upon the Hannibal & St. Joseph 
Railroad, which they expected to receive. 

(). Ilave the trustees received the consideration for which that 
payment was made, either in whole or in part ? 

(Objected to as a leading question for the court to determine what 
benetit they received from that payment, directly or indirectly.) 

A. They have not. 


WO Re-cross-exanination by Mr. SHIELDS: 


Q. Judge Dillon read to you the following language from 
the proceedings of the board of directors of the railroad company 
January 19th, 1881: «The officers of the State have been consulted, 
and have expressed their willingness and wish to have the plan car- 
ried out.” Do you mean to say they were consulted in regard to 
that funding scheme ? | 

A. No, sir; I didn’t mean to say that. 

QM. What then ? 

A. Meant to say that they had been consulted with regard to the 
plan to comply with the act of 1865. The information upon which 
I made that statement Is contained in these letters from Mr. Easley, 
January 8th and January 10th, 1881. : 

(. You made the statement in this report or plan to the board of 
directors, based on the letters contained in the printed pamphlet an- 
nexed to this deposition, marked Exhibit X 1? 

A. Yes. 

q). And no other information or ground whatever ? 

A. No. | 

Q. Mr. Root, you don’t know of any consolidated bonds 
792 being sold to your own knowledge, do you, at less than 134 ? 

A. No; I know of only statements made to me by brokers 
that they have sold consolidated bonds at less price, and [ have a 
statement made to me by Mr. Dowd that they were sold yesterday 
at 27. ; 
(). Did you have anything to do with those sales at 23? 

A. No. 

Q. Do you know anything about the circumstances under which 
they were made ? 

A. No. 

(). All you know then is what you heard from others ? 

A. Yes. 

ELUIU ROOT. 
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Subscribed and sworn to before me this 27th day of May. 1882. at 
110 Broadway, New York city, New York. 
[L. S.] CHARLES EDGAR MILLS. 
Notari Publie, N. Y. Co. 


nino hoor recalled. Examined by Judge DiLion: 


Q. What book is that? (Showing witness book.) 
n A. It purports to be the report of the State auditor of the State of 
Missouri. 
(), Read the title. 
795 A. The title of this book is as follows: 
“Report of the State auditor to the thirty-first General Assem- 
bly of the State of Missouri for the two fiscal years January 1, 1879, to 
December 51, 1880.) Printed at Jefferson City by the Tribune Print- 
Ing Company, printers and binders, 1881.” 
Book shown to counsel for the other side. 
By Jndge DiLion : 
want to know whether vou will admit that this is the official re- 
port of the auditor of the State of Missouri of the two fiscal years 
from January 1, 1879, to December 51, 1880 % 
By the ATTORNEY-GENERAL: 
We admit that this is the official report of the State auditor to the 
Oist General Assembly of the State of Missouri for the two fiseal 


years from January Ist, 1879, to December 31, 1880. 


bv Judge DILLon : 
Now, can we further stipulate, so far as this book may be referred 
to by the witness, either party may refer to any official copy of this 
report instead of having it annexed to the deposition ? 


by the ATTORNEY-GENERAL : 
[t is stipulated that the report of the State auditor Just re- 
794 ~~ ferred to tor the two fiseal years commencing January 1, 1879, 
to December 31, 1880, may be used by either party on the 
trial of this case, instead of having it attached to the depositions for 
use on the hearing of this case, so far as itis referred to by the wit- 
hesses either in direet or eross-examination ; each party reserving all 
objections to Irrelevancy and Incompetency. 


By Judge DILLonN: 

Q. Have you made an examination of the report of the State 
auditor with a view to ascertain the condition of the bonded indebt- 
edness of the State of Missouri, and when, according to the State re- 
ports, the State debt will mature; and if so, state the result and indi- 
cate the pages in the said report on which you base your answer ? 

(Objected to as irrelevant,-incompetent and imiiaterial.) 

i 
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A. Thave made an examination of this book and ascertained the 
eondition of the bonded debt of the State. to the extent ot ascertull- 
ine the bonds first maturing on and after the first of Julv, IS&T, to 
an amount exceeding SP 000.000, [ have extracted that information 
from the schedule on page XLV, which is a table showing the out- 
standing bonds, the dates of maturity, and the amount matur- 
795 Ine each year: and trom schedule No. ID 1, torming a part of 
tle said report, in the statistical information iminediately fol- 
lowing page 168. | 
The principal portions of that schedule to which [ have referred 
are found upon page IV, which contains a statement of the Missouri 
Pacitic Railroad bonds, and upon paige VI, which contains a state- 
ment of the State bonds proper; and at page VIT, winch contains a 
statement of the North Missouri Railroad bonds, and upon page AY, 
whieh eontains a statement of the renewal funding bonds, otherwise 
called 5-20 or option bonds; and on pages XVIL and A VITT, which 
contain a statement of the Hannibal and St. Joseph State aid bonds, 
I have also referred to schedule No. 19, forming a part of the division 
of the report headed “Statistical Information.” which appears upon 
the page immediately following CAL L tind that. including in the 
statement of the outstanding six per cent. bonds of the State first to 
mature to the extent of 83.000.000 bonds mentioned in schedule No. 
X upon the page unmediately following CXL as belonging to 
the school and seminary bonds, there were outstanding the 
following bonds payable and subject to call on the Ist of 
January, ISS1, that is to say, 5-20 option bonds to the amount of 
$2,278,000, as appears in schedule I, page AV; State aid bonds 
proper to the amount of $157,000, as appears in the schedule i, page 
VI, amounting in the aggregate to $2,944,000, which on the tirst of 
July, 1881, were subject to call and payment. 
And [ find on the first of December, ISS1, the further amount of 
d-20 option bonds become subject to call and payinent to the extent 


TOG 


of S225,000, 
Q. Where do you find them ? 
A. As appears by schedule I, page XV. None of the bonds to 
which I have referred appear to have been actually due at the times 
Which [ have mentioned, but all of them were subject to call and 
payment at those dates. Upon the assumption that the S?9990 OOO 
was to be applied Ol OF AS SOO] as possible utter the first day of July, 
1881, to the payment of the bonds which IT have referred to, 82.944.- 
000 would have been paid on the first of July, 1881. leaving 855.000 
of the said 82,999,000 which could not be applied until the first of 
December, 1881, and which would then become applicable 
797 ~~ to the payment of that amount of $225,000 of bonds subject 
to eall on that date, | 
(To all that part of the answer gviving witness’ conclusions from 
assumption is objected tO as irrelevant and Incompetent.) 
Q. If [understand vour statement, it is that according to this re- 
port at the various pages you have mentioned it appears that there 


i 
; 
} 
| 


wanna 


ROLSTON ET AL. V. CRITTENDEN ET AL. 41] 


were $2,787,000 of State option bonds, 5-20) bonds, subject to pay- 
ment ou the first of July, 1881, and $157,000 State debt proper, 
making $2,944,000, which the State could have paid or called for 
payment on July 1, 1881? 

(Same objection.) 

A. Yes. 

Q). [ft the $3,000,000 which was paid into the State treasury on 
the 20th of June by the trustees in this action had been thus applied 
on the first of July, 1881, what proportion of the $3,000,000 would 
have remained in the hands of the treasurer ? 

(Objected to as irrelevant and incompetent. ) 

A. 856,000 would have remained in the treasury until otherwise 
applied, 

() When, after July Ist, 1881, did you find that any more 


rr ¢ 


CO 9-20 option bonds were subject to call or pavinent ? 
A. On the Ist of December, 1881, 225,000 of those bonds 
became subject to eall, 

(). According to vour ealeulation, when could the State of Mis- 
sourl have used the $3,000,000 paid into the treasury on the 20th of 
June, 1881, fully for use in retiring and paying its own six per cent. 
obligations 7 

(Same objection.) 

A. Could have used $2,944,000 on the Ist of July, 1881, and could 
have used the remainder, the $56,000, on the Ist day of December, 
Issi; [ should say, however, that it appears from this report that 
there was a thousand-dollar bond of the original Tannibal State aid ° 
bonds which were subject to payment on the Ist day of July, 1881, 
and was, in fact, paid, so that the remainder, which would, in faet, 
have existed from the Ist of Julv, 1851, to the Ist of December, 
lss1l, would have been $55,000 instead of $56,000, which I stated 
In answer to your question, 

(). Please continue your answer to the question, the general ques- 
tion, above put in relation to these bonds, and the time of maturity. 

(Same objection, and as incompetent and irrelevant.) 

A. L find that, excluding from: consideration the bonds 

749 Which appear by schedule XN in said anditor’s report upon the 

page immediately following CXT, as belonging to the school 

and seminary funds, the $3,000,000 of outstanding six per cent, 

bonds of the State of Missouri, which first becaine subjeet to call or 
payment on or after the Ist day of July, IS81, were as follows: 


5-20 option bonds, as appears by schedule I, page VI, pay- 


uble July I, 1681, to the QmnOUNE (OF. sccscessecssvccsvcssess: $716,000 
State debt bonds proper payable July 1, 1581, us appears 

bv schedule I, prire WF sc viceasdiauduta tiie kane <adcksnibeaatieieeas 157,000 
9-20 bonds payable December 1, 1831,as appears by sched- | 

ule XV, payable Deconstier 1, 2885. .ncccsesscvsscsesscannnns 225.000 


5-20 bonds which appears by schedule XV pavable May 
REDS oc cocks ickcedeGlenteee nba S29 000 
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State aid bonds proper, as appears by schedule I, page NI, 


pavable July 1, 1881.............ee eee eee iia ene 7.000 

Pavable October 1, 1882.......cccccecee eee e eee e eee e eee e eee r ee enes 10.000 

January 1, 1883..........cccccrccccccssssecsosseccsseeves 7.000 

April = 1, 1883.............c0ssescoees cesersoeoee sonees 1,000 

May Bi, cnt iiedcniniien: eRe eSe 1o7,000 

and August 7, 1883...... sicibinasiancunisibasetiaiesebalaiiaiaapale mise [000 
Pacific Railroad aid bonds, as ap pears by schedule I, LV, 

pavable May 17, 1886....... Lilet atieekeeiacasilentaalnatiaes 1,229,000 


The aggregate amount of all the bonds which [ have above 


SOO mentioned, excluding all bonds which appear by schedule 

of thesaid repert to belong to the school and seminary funds, and 
subject to payment on the dates which [ have mentioned—trom July 
1. 1881, to March 17, 1886, both inclusive—is 83,458,000. The 
State bonds becoming subject to payment next after those which | 
have mentioned are bonds issued in aid of the North Missouri Iail- 
road, as appears by schedule I, VII, payable— 


June iets siiisine nihaatiieuiiousmnacin sinlehasinite OPES E NIP S8.000 
August I a anita ssicnasiaisk «i yianaian ew ngbiiabceaiie mamma winnaar 133.000 
UR Br iadalesiidisnses somimeoasenemeseoniins 476.000 


The bonds next pavable appear by schedule i of the said report, 

at page NXVIT, to be Hannibal & St. Joseph State aid bonds, payable 
November 10, 1886, $500,000. 

(The answer of the witness is objected to as irrelevant and incom- 
petent, and as being secondary evidence, the books showing what the 
fucts are.) 

Cross-examination : 


Q. Is it a fact that on July Ist, 1881, part of the bonds which vou 
have mentioned as being subject to call were in the seminary fuad 
and part in the school fund of the State of Missouri ? | 
SO] A. I have no personal knowledge upon the subject. It 

appears by schedule X, forming part of the said report, that 
a portion of the bonds which were included in my first: statement 
were in those funds. , 

Q. You mean ali those bonds were in the school fund and sem- 
inary fund, respectively ? 

A. That appears by the difference in my two statements. The 
first statement included the school and. se rminary bonds, and the 
second statement excluded them. 

(). Your second statement included other bonds whieh were not 
included in the first statement ? 

A. It did. 

(. Can you state from the report, « or from the difference which 
you have stated, what the amount in those bonds was July Ist, ISS1 7 

A. The amount of 5-20 bonds in the school and seminary fund, 
as appears by said schedule, was $2,080,000, leaving 1,777,000 of 
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sald 5-20 bonds, as appears by schedule 1, page 15, outstanding and 
hot in oe = ool or seminary fund, | 

You mean to say that your understanding is, that the 
S02 wae Which vou have mentioned before that were subject to 
lee ee 
a PeCIse lv SO 
Q. Do you know whether the State has made any call, or had made 
up to July Ist, 1881, any call for the payment of those bonds ? 
A. I-don’t. 

These bonds which vou have stated as maturing on July Ist, 
ISS81, and December Ist, S81, would have matured, and the State 
eould have called in those bonds without reference to the act of 
March 23, ISS1, could they not ? 

A. I prefer not to give any opinion upon that question. I would 
have to examine the statutes of Missourt,. 


Q. You mean vou don’t know without examining thein ? 
A. Yes. 
(). ‘Phis information and these tables which vou have referred to 


have been derived from the items of the State auditor’ s report which 
has been referred to, and not from any personal knowledge on your 
part, have thev hot ¢ 
A. Not from any personal knowledge on my part. 
(). Did you get your information from anything there than this 
report ¢ | 
80:5 A. Lhave not. I have read other reports and have made 
inquiries regarding the State debt, but the statements which 
IT have made are based entirely Upon this report. 


ELUILU ROOT. 


Subseribed and sworn to before me this 27th day of Mav, 1882, at 
110 Broadway, New York city, New York. 

fu. S.] CHARLES EDGAR MILLS, 
Notury Publie, N. "4 C%. 


Adjourned to Mav 24, 1882, at 19 o’clock A. M., by consent of 
counsel for the respective parties, complainants and respondents, 
CILARLES EDGAR MILLS, 
Notury Public, N. Y. 


May 24, A.M. 

Davip Hf. Bares, being duly cautioned and sworn by the exam- 
iner to testify the trath, the whole truth, and nothing bat the truth, 
testified as follows: 

By Mr. DInLon: 
Question, What is vour name, residence, and oecupation ? 
Answer. David LL. Bates, New York city, assistant general man- 
aver of the Western Union Telegraph Company 


ae wage ee eee eee te eo 
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S04 (). What are the rules or what is the practice of the West- 
ern Union Telegraph Company in reference to the preserva- 
tion or destruction of despatches 7 

A. To destroy them in six months after their date. 

Q. Whose duty is it to carry out this regulation—I mean, is 1t 
done here or in the loeal offices ? 

A. It is done through the general manager’s offiee, and in detail 
through the general superintendent’s and superintendent's offices, 

(), Are those directions to destroy the despatches after six months 
usually carried out, do vou know, as a matter of fact ? 

A. The rule is that they shali be so destroyed. Of course In some 
cases managers and superintendents may not be careful to comply 
with the rules, but in every case of failure we, of course, call atten- 
tion to the matter and repeat the instraetions. 

Q. Do you recollect of any request by me made in April last to 
procure coples of telegrams from Jetterson City, Missouri, to Will- 
lam Dowd or Elihu Root, New York, and messages crce versa tor 
the month of June, 1881 ? | 

A. Yes. 
S05 (). State the nature of that request, and what you did to- 
wards complying therewith. (landing witness paper. ) 

A. Tremember that such a request was made; that [ commauni- 
eated by telegraph with General Superintendent Clowey at Chicago, 
In Whose division Missouri is situated, and he rephed within a tew 
davs thereafter. 

(). Is that his reply ? 

A. Yes. Ile rephed a few days thereafter in the following 
despatch : 

(Mr. Dillon then read the despatch in evidence, as follows :) 

“ Curtcaco, April 22, 1882. 
D. Hl. bates, 
Assistant General Manager, New York: 

Jefferson City, St. Louis, and Chicago business for June, 1881, has 
been destroyed according to the rules of the company, and the Eas- 
ley message cannot be torwarded as requested. 


R. GC. CLOWEY, @ 8.” 


Q. What do the words “Jefferson Citv, St. Louis, and Chieago 

net*S ee ‘Say ‘ — 
business for June, 1881,” in the despatch, refer to ? 

A. To the messages of the Western Union Company at those 


dS 
places. 
( ) ry} ; # rt ‘ alot’ Vata, 
of she OPIGINAL Messages ! 
SUG mi The original Mmessaves filed by customers, and copies ot 


those that are received trom other places. 


(). That being so, those dispatches are DO longer in existence ¢ 

A. No, sir; they are not, 

(). f show you another memorandum, dated New York, Niav (). 
1882 ; read It, nd state What vou henow shout is (Handing Wit- 


hess paper } 


2 ee ee 


2 ee ee 


“= < 
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A. Yhis is a memorandum that [made for Judge Dillon on May 
Oth. (\Witness reads:) General Manager's Office, Western Union 
Telegraph Company, New York, May 6th, i882. Memorandum. to 
Judge J. . Dillon: Referring to your memorandum of April 22d, 
In regard to telegrams from Jefferson City, Missouri, to William 
Dowd or Ehiha Root, New Yor'x, and messages r/ce versa, eXamina- 
tion of the company’s files at both points has been made, aud the 
fact ascertained that all copies of messages for June, 1881, have been 
destroyed. (Signed) D. IL. Bates, assistant general manager.” 

(). That information was recceived in the regular course of busi- 
ness, Was It ? 

A. Yes, sir. 

Q. Ilave von any doubt as an officer of the company, knowing 

its rules and practice, that those messages bave been in fact 
SOF destroved i 
A. I have not. 


Cross-examination by Mr. McIntyre: 

(). You stated just now that you had no doubt that these des- 
patches referred to as passing between Mr. Easley and the president 
of the Tlanmibal & St. Joseph Railroad Company during the month 
of June, and now supposed to be lost, have been destroyed ? 

A. Iso stated; ves, sir. 

(Q). Your knowledge in respect to that matter 1s derived from the 
manager at Chicago, is it not? 

A. The general superintendent at Chicago, Mr. Clowey, whose 
name appears on the telegram. 

Q). That is, you are testifving from the information you got from 
him, not from your personal knowledge ? ; 

A. Yes, sir; through the usual channels of communication for 
the companys business, 

Q. Then whether these despatches have been really destroyed or 
not, vou have no knowledge of your own ? 

A. No, sir: no further than that. 

Q. Whatever knowledge you have 1s suchas you derived from the 
general menager ? 

A. From the general supertmtendent at Chicago. 


SOS DAVID’ H. BATES. 


Subscribed and sworn to before me this 29th dayof May, 1882, 
at 110 Broadway, New York city. New York. : 
CHARLES EDGAR MILLS, 
[L. 8.] Notury Public, N.Y. Co. 


May 24ru, 1882. 
RosewELL G. Ronston, being duly cautioned and sworn by the 
examiner to testify the truth, the whole truth, and nothing but the 
truth, testifies as follows: 
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by Mr. DILLON: 

Question. What is vour name, age, residence, and occupation ¢ 

Answer, Rosewell G. Rolston ; of full age; president of the ar- 
mers’ Loan & Trust Company; T reside in the city of New York, 

Q. Are you the same Rosewell G, Rolston who is one of the trus- 
tees in what is known as the special mortgage of the Hannibal & St. 
Joseph Railroad Company, dated April 30, 1881, and who is also 
one of the complainants in this suit { 

A. Lam. 

Q. State what you know, if anything, concerning the execution 
and delivery of the said special mortgage known in this examination 

as Exhibit Z? 
S09 A. IT wasone of the three trustees of the mortgage executed 
by the Hannibal & St. Joseph Railroad Company which rep- 
resented bonds to the amount of 85,000,000. 

Q. (Showing witness Exhibit Z.) Is that the original mortgage to 
Which you have referred ¢ 

A. That is the mortgage to which I have referred. 

Q). State what vou know, if anything, concerning the actual de- 
livery of that mortgage and the custody thereof since its execution 7 
A. The mortgage was delivered to me. : 

(). In its complete state 7 

A. Yes, sir. 

Q. Now as to the custody thereof since its execution ? 

A. It was in my custody, and I feel that it is in my custody now ; 
T Joaned it to Mr. Tilton; he wanted to make some memoranda from 
it, either to transcribe it on the minutes or something like that; I 
have forgotten now what. 

Q. You say you lent it; what do you mean by that ? 

A. It is in my eustody, but Mr. [hilten, treasurer of the road, de- 

sired to borrow it in order to make some minutes from it. 
810 (). Was it your understanding that it was to be returned 
to vou ? 

A. Yes, sir. 

Q. It was no redelivery to the company, was it, or to him as an 
officer of the company 7? 

(( Yhjected to as leading. ) 

A. No, sir; 1, as one of the trustees of the mortgage, hold for the 
other two trustees; while in my possession, my memory Is. that he de- 
sired it for the parpose of making some record from it, either copying 
it upon his minute book or something of that kind, and I loaned it 
to him for that purpose, to be returned to me; I consider the mort- 
gage in my custody as one of the trustees. 

(). ‘Phis mortgage purports tosecure three thousand (3,000) bonds ; 
state what you know, if anything, 
those bonds ? 

A. ‘The three thousand (5,000) bonds which that mortgage refers 
to were signed by me as one of the trustees of that mortgage, or the 


concerning the actual execution of 


ee aes 


ys * 


ROLSTON ET AL. V. CRITTENDEN ET AL. 417 


eertificate pon the bonds was signed by Ine after the other two 
frnstees had executed the certificate themselves as trustees, 
). At the tine vou ailixed your signature as one of the trustees, 
state whether or not the bonds had been executed by the offi- 
S11 cers Of the company, and whether the corporate seal was at- 
tached thereto 
A. The bond had been executed by the company, and the cor- 
porate seal had been attached. 
They were complete, were they ? 
A. They were complete bonds. 
Q. When your signature was affixed, what, if anything, was still 
required to be done in order that the bonds should be complete % 
A. Nothing; so far as the bonds were concerned the bonds were 
complete bonds. 
(). The certificate to Whic h vou refer is What % ? 
A. The usual trustees’ certificate. 
(). rom whom did you receive the bonds with a view of affixing 
your signature; from: what mdividual ? . 
A. T could not answer that. 
J. Where did vou afhix vour signature to the bonds ? 
A. In our office. 
). After vou ailixed your signature to the bonds as trustee, state 
What beeame of them ? 
The bonds were mre with the Farmers’ Loan and 


A 


an ’ 


Trust Company for a loan of $2,800,000. 
Q. What date was er ? 
812 A. Dates I cannot tell you anything about; the record will 


show. I suppose, 


Q. Who made this hypothecation of the bonds for the loan of 
2 S00.000 ? 

A. The Hannibal & St. Joseph Railroad Company. 

Q. On what security was that loan made ? 

A. The security of these special bonds. 

(). Who imade the loan ? 

A. The Hannibal & St. Joseph Railroad Company. 

(). I mean who loaned the money ? 


(). Do you kuow where those bonds still are ? 

They are in the custody of the Farmers’ Loan & Trust Com- 
pany as trustees for the consolidated mortgage of the Hannibal & 
St. Joseph Railroad Company. 

Q. What consolidated mortgage of the Hannibal & St. Joseph 
Railroad Company do vou refer to ? 

A. [refer to the mortgage made by the Hannibal & St. Joseph 
Railroad to the Farmers’ Loan & Trust Company as trustees; [ think 
for the amount of $5,000,000, 1f my memory serves me, which pro- 
vided, among other things, that the Farmers’? Loan & ‘Trust Com- 
pany as trustees should hold a certain amount of the consolidated 


) 
. © 
A. The Farmers’ Loan & Trust Company. 
) 
\ 
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$13 bonds, to be issued oniv in exchange for certain cther bonds 


as specified in the mortgage. 

(). (Showing Witness copy of consolidated mortgage already In 
evidence, and annexed to the deposition of William Dowd. ) ls 
that the consolidated mortgage to which you now refer ? 

A. This is the mortgage to which I refer, or this is a copy of it. 

©. Where are the three thousand (3,000) bonds secured by the 
special mortgage of April the 50th, I-81; and state, if you know, 
how they are held ? 

A. By referring to my evidence vou will notice that [ have al- 
ready stated that those three thousand (5,000) bonds are held by 
the Farmers’ Loan & Trust Company as trustees of this consolidated 
mortgage. 

@. On what trust ? 

A. On this trust. There is a provision in this mortgage which 
reads as follows: ** Under the provision of an act of the said Legis- 


lature entitled ‘An act to provide tor reducing the indebtedness of 


the State,’ approved February 20, S65, the said railroad COTMpPany 
is authorized to issue bonds to the amount of three millions of dol- 
lars, the trustees for the holders of which may, upon paving into the 

State treasury the principal and accrued interest upon the 
S14 said State aid bonds, be subrogated to the statutory lien as 

trustees of that mortgage ’— of this consolidated mortgage. 
Upon the presentation to us as trustees of the 83,000,000 of bonds, 


together with a certificate or receipt from the State treasurer of 


$3,090,000, we received these three millions (5,000,000) of special 
bonds and issued three iiilhons (3,000,000) of the consolidated 
bonds. 

(). State whether or not the three million (5,000,000) of special 
mortgage bonds are held in anv wav; and if so, in what Way as 
security for the three million (5,000,000) of consolidated bonds 7 

A. These three nullions of special bonds the Farmers’? Loan & 
Trust Company, as trustees, took to represent the former indebted- 
ness of the Hanmbal & St. Joseph Railroad Company to the State 
of Missouri, The Farmers’ Loan & Trust Company, as trustees, 
feeling that that was paid by the creation of these bonds, the special 


bonds were deposited with the Farmers’ Loan & Trust Company as. 


trustees, as the representative of that debt, and inasmuch as those 
bonds were retired into the lands of the Farmers’ Loan & Trust 
Company as trustees, the trustees were authorized under this Mortgage 
to execute three millions (3,000,000) of cousolidated bonds. 
Slo (). State Whether or not you still hold the three million 
(3,000,000) of special bonds under the trust created by the 
consolidated mortgage. 
-, We clo. 
Q. State whether or not the said three million (3,000,000) of special 
mortgage bonds have been paid, or any part thereof, | 
A. No, sir. 


(). What paper is that? (ITanding witness paper.) 
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A. It isa check of the Farmers’ Loan & Trust Company on the 
the National City Bank of New York etty, dated June 20, i881, pay- 
able to the order of Rosewell G. Rolston, Heman Dowd, and Oren 
Root, jr., trustees, or a majority of them, for $5,090,000, endorsed by 
a majority of the trustees—myself and Mr. Dowd. The said check 
reads as follows: 
| S) 4 ead. 
Tue Farmers’ Loan & ‘Trust Company. 
No. 66.468. New York, June 20, 1881. 
The National City Bank pay to the order of trustees, or a majority 
of them, Rosewell G. Rolston, Heman Dowd, & Oren Root, jr.. 
three million & ninety thousand dollars. 
S3.090.000, R. G. ROLSTON, Prest. 
T. J. Barnett, Cashier. 
[Across the face :} Preston, Tell. 
(Mudorsed :) Kh. G. Rolston, Heman Dowd, majority of 
S16 trustees, 


(). Is this the original check ? 

A. It is, sir. 

(). [T observe on the face thereof in red ink certain words, which | 
will ask you to explain, 

A. That is the certification of the teller of the National City 
Bank that the check was good—that the funds were there to meet it. 

Q). Lf vou know what was done with this cheek, will vou state in 
detail circumstantially about it ? 

A. The check was taken by me as one of these three trustees 
named in the special mortgage to the National Bank of Commerce. 
‘There were there present, Mr. Dowd, Mr, Koot— 

Q. What Mr. Dowd? 

A. Mr. William Dowd. 

Q. Which Mr. Root ? 

A. Mr. Elihu Root—Mr. Richard Ming, assistant cashier. 

(). Of what bank ? 

A. Of the National bank of Commerce, or the cashier at that time 
—the State treasurer of Missouri, or the gentleman who was intro- 
duced to me as the State treasurer of Missour, and some gentleman 

attending whose name [do not recollect, although he was in- 
S17 ~— troduced to me also—trom the State of Missouri. 
Q. Mr. Easley ? 

A. I do not recollect the name. 

Q. Would vou know him if you saw hirn ? 

A. I would not, and [ think Mr. Ifeman Dowd was there, but L 
won't be positive about that; [think he was present. 

(Q. Can you now recall the date? [lave you got any certificate 
that von received then to retresh your mind ? 

A. Yes, (referring to paper ;) the 20th day of June, IS88 1. ° 


A 
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(). Iaving fixed the time and place and who were present, will 
you now state as nearly as you can now recall it, all that was said 
and done on that occasion 7 

A. I could not give the language that was used. The State treas- 
urer came prepared, he said, to receive the check of 33,000,000 ; [ 
presented him with the check, which was stated to be the amount of 
the Hannibal & St. Joseph Railroad Company’s indebtedness to the 
State of Missouri; [ requested of im, in handing it to him, a 
voucher; whether [ or Mr. Root or Mr. Dowd suggested it, or 
whether it was volunteered, IT cannot answer now; | do not recol- 

leet : the State treasurer gave me this rec ipi—this duplicate— 
818 he issued it in dupleate, keeping one himself; both of the 

receipts were addressed to the Governor, and he stated that 
this he would give me to hold until he could send me an assignment 
of the State’s lien; the said certificate which the treasurer then gave 
me is in the words and figures tollowing, the original of which [now 
have: 


“To Toomas T. CRITTENDEN, 
‘“ Governor ot Missouri: 

“1, Phil E. Chappell, treasurer of the State of Missouri, do hereby 
certify that h. G. Rolston, HTeman Dowd, and Oren Root, jr., trus- 
tees, have paid into the treasury of the State of Missouri three muill- 
lons and ninety thousand dollars (85,000,000) ander the act entitled 
‘Au act to provide tor reducing the indebtedness of the State,’ ap- 
proved February 20th, 1865, on aeconnt of the statutory mortgage 
the State holds against the Ilanmibal & St. Joseph Railroad Coim- 
pany. 

“Given under my hand and seal this 20th day of June, 1881. 

(Signed) PHIL EK. CUAPPELL, 
“© Shite Treasurer. 


(). L would like to have you describe whether it is ona 
Sid vignette or official paper, 

A. Itison an official heading whieh purports to be the 
official heading of the treasury of the State of Missouri, dated at the 
city of Jefferson, addressed to T. Crittenden, Governor of Missouri, 
and signed by Phil. EK. Chappell, State treasurer, and marked on the 
margin “duplicate? in red ink, 

(). Is there any seal attached to that, or what purports to be a seal 7 

A. ‘There is an imprint of a seal which reads, * the State treasu- 
rer’s seal of office, Missouri,” and a scroll, &e. 

(). Complete, what occurs to you, if anything ? 
A. 1 dom’t know of anything more. [t was to my mind an aeccom- 
plished work. The debt was paid, and the voucher was to be tor- 
warded in order that it might supplant this in the archives of the 
Farmers’ Loan & Trast Company, trustees, (pointing to the certifi- 
cates.) this certificate of the State treasurer, 
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(). You sav vou a Mr. Chappell a check on that occasion, 
What cheek was it' 

A. The cheek which [ have just identified. 

(). For how much 7 
= $35,090,000, 
S20 The same one which you said was certified by the Na- 
oat City Bank ¢ 
A. Yes; vou ean deseribe it as check No, 66,468. 
Y. Do vou know what Mr. Chappell did with that check ? 

A. Not of my own knowledge. 

| ie | ne re appears on the b: tok of it certain printed words; what 
are the Vv | 

A. Fhe handed this cheek, my recollection is, to Mr. King, the 
cashier of the National Bank of Commerce. 

Q. Do you know what relation the National Bank of Commerce 
sustains to the State of Missouri ? 

A. I do not. 

(). IT call vour attention to certain writing on the lower part of the 
back of that check, and ask you to read it. 

A. I read by translati tne the abbrevations, “certificate of dep sit 
issued for this sum to comply with laws of the State of Missouri.” 

(). Was that endorsement which vou have just read on the check 
at the thine vou delivered it to the State treasurer on the 20th of 
June ? 

A. No, sit 

Q). Do vou know who put it on? 

A. I do not. 

(J. Do vou know the handwriting ? 

A. I do not. . 

(). W hose cheek is it ¢ 

A. The Farmers’ Loan & Trust Company’s check. 
821 Q. State whether or not the said check has been pai 
A. It has. 
Q). By the Farmers’ Loan and Trust Company ? 
A. By the Farmers’? Loan and Trust Company. 

(). State whether or not vou had any discussion, or whether any 
discussion took place in your presence, on the occasion of the pay- 
ment of this three million and ninety thousand (35,090,000) dollars 
to the State treasurer on the 20th of Jnue coneerning the form or 


|? 


Ineaning of any of the language contained in the said certificate ? 

A. No, sil 7 

Q). [ observe in this certificate the words, 
the trustees have paid into the treasury of 
85,090,000 under an act entitled “An aet to fin tor redeeming 
the Indebtedness of the State,’ approved we broar y 20, TS65,0n account 
of the statutory mortgage the State holds against the Hannibal & St. 
Joseph Railroad.” — L wish to ask vou specitically whether there was 
any discassion had by vou or in your presence touching the meaning 


>< 
4 


WnOne others, “that 
1 State of Missouri 


‘ 
ce 
) 
1} 
; 


of thie words "earn nccounl of the statutory MLOPEeace ” 
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A. None whatever. If [had supposed for a moment— 
(Objected to.) 
829 (). And vou paid on that occasion as trustees $35,090,000 of 
money ? 

A. Yes. 

(). What did you pay it for? 

A. Whom do you refer to? 

(). Tmean why did you pay that amount of noney—for what con- 
sideration ¢ 

A. I paid that amount of money for this paper, with the under- 
standing that it was an interim paper. 

QM. You say “this paper;” what paper do you refer to? 

A. We paid this S3.090.000 as the debt of the Ilannibal & St. 
Joseph Railroad Company to the State of Missouri, for which T got 
in exchange a temporary certificate from the State treasurer, for 
which i was to receive an assigument from the State of Missourl, 

(Q). An assignment of what 7 

A. An assigument of the State’s lien, of the debt, or the charge 
which the State of Missouri had against the Hannibal & St. Joseph 
Railroad Company, as referred to in the consolidated mortgage of 
which the Farmers’ Loan and Trust Company are the trastees. 

QQ. The State of Missouri set up in their answer to this suit in 
substance that this was paid and received only in part payment of 

the claim of the State agiullst the [lannibal & St. Joseph 
823 Railroad Company. State what. if anything, was said by the 

representative of the State of Missourl at the time of this 
payment on that subject, and what your understanding of the pur- 
pose and effect of the payment was ? 

(Defendants’ counsel objects to that part of the question which 
asks the witness to give his understanding, but does not object to 
that part which asks for the facts.) | 

A. ‘There was nothing said by the State treasurer that this money 
Was received on account of the indebtedness of the Llannibal and 
St. Joseph Railroad Company to the State of Missouri. I say there 
Was nothing said by the State treasurer to any gentleman present at 
that time, or to the gentlemen, or to any of us, that this payment 
Was on account, either paid by the trustees on account or the ITan- 
nibal & St. Joseph Railroad Company on account, or received by 
and for the State of Missouri on account. [ft was understood that it 
was an absolute and full payment, for which an assignment was to be 
sent us as soon as it could be received trom the proper State oflicers. 

That was my understanding of if. 
S24 (). State whether or not you intended to make, or supposed 
you were to make, any partial payment to the State of Mis- 
sourl of its claim against the [lannibal & St. Joseph Railroad Com- 
pany. 

(Objected to as irrelevant and incompetent, and as asking fora 

conclusion of the witness and not for facts.) 


A. I did not. 


a 
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(). Did von know the nature of the trast under the act of 1865, 
under which vou were acting—the general nature of it 7 

A. [did not; no, sir. 

Q). What was vour annderstanding as to What your duties were as 
one of the trustees in the special mortgage 7 

A. My duties as one of the trustees in the special mortgage were 
to accept this special mortgage as such trustee for the benefit of all 
parties concerned; that that special mortgage represented after the 
paviment of this check the lien which the State held prior to the 
pavment of the check, 

Q. Will vou now state, although it may involve a repetition, all 
that was said on that oceasion in respect to making an assigninert of 
the State’s lien to the trustees in the special mortgage 7 

A. There was nothing more said than I have already stated. 

(). I wall ask vou to repeat it. 
825 A. It was simply stated that this was a temporary paper, to 
be held until the assignment could be sent us; it was clearly 
understood, | 

Q). ‘This receipt of the State treasarer which you have already pro- 
duced, vou stated to be marked in red ink on the margin * duplicate” ? 

A. Yes, sir. 

Q). Will vou state where the other original duplicate is? What 
was done with the other original certificate ¢ 

A. My recollection is that the State treasurer said he desired to 
take that to the Governor in order to vet an assignment. 

(). State whether anything was said on that occasion by the State 
treasurer or by any other person to the effect that this was only a 
partial payment and that no assigninent of the State lien would be 
made until some further payment should be made by the trustees In 
the special mortgage or by the railroad company. | 

(Objected to as leading and as irrelevant.) 

A. Not cl sVilable of reference, 

Q. What, as one of the trustees of the special mortgage, would 
have been your action if it had been stated by the treasurer of the 

State of Missouri that he would receive this only as a partial 
825 pavment and that no assignment would be made until some 
further payment, definite or indefinite, should be made anil 
adjusted 7% : 

(Objected to as asking the opinion of the witness as to what his 
conduct would be on a statement of facts which he said did not 
occur, ) | 

A. What I might have done as a trustee, [ do not know. What 
T would have done as president of the Farmers’ Loan & ‘Trust Com- 
pany, I do know, 

(), What is that ? 

(Defendants’ counsel objeets to the witness stating anything that 
he would have done as president of the Farmers’ Loan & ‘Trust Com- 
puny.) 

A. As president of the Farmers’ Loan & Trast Company and 
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trustee of the eonsolidiuted morteage, I should Hot have recognized 
the spechal mortgage bonds cts beige intended tO he received by the 
Farmers’ Loan & Trust Company, trustees, and consolidated bonds 
issued therefor. In other words TI would not have adimitted the val- 
idity of the special mortgage bonds. 

© [want to know distinctly whether you paid this money and 

lelivered this check tor $3,090,000 in the confident belief that 
827 in due course, without any litigation, you would receive the 
assignment of the State’s hen ¢ 

(Objected to as asking for an opimion and conclusion of the wit- 
ness, and not for facts.) 

A. IT supposed and my belief is that the faet was that when [ paid 
that check of $3,090,000 [ paid to the State treasurer all that he 
expected to receive as due the State of Missouri 

(). State what consideration, if any, up to this date the trustees 
in the consolidated mortgage have received for this three millions 
(3,000,000) of dollars which you paid to the State treasurer on tie 
20th of June. 

A. I do not get vour question. 

(). [ mean whether you got the consideration for which you paid 
that check; have you received the assignment ? 

A. No; we have received nothing but the certificate of the State 
treasurer which I have before alluded to. 

Q. You have stated that the Farmers’ Loan and Trust Company 
actually loaned to the railroad company to enable it through the 
trustees to make this payment $2,800,000; [ask you to state again 
on What security vou loaned that money ? : 

A. We loaned it on this 83,000,000 of bonds. 

(). Lask vou whether as the president of the Farmers’ Loan 
823) and Trust Company that amount of money would have been 
louaned-—$2,800,000—it you had understood it was to be ap- 
ied as a partial payment of the debt of the Hannibal and St. Joseph 
vailroad Company to the State of Missouri 7 
(Objected to as irrelevant and incompetent.) 
A. No. 


| 


Cross-examination by Mr. Mctyryre: 

Q. You are the president of the Farmers’ Loan and Trust Com- 
pany of this city 7 

A. Lam. 

Q. And the Farmers’ Loan and ‘Trust Company is the trastee in 
the consolidated mortgage bonds executed by the Hannibal and St. 
Joseph Railroad Company ? 

A. It is. 

(). And you are one of the trustees In what is known as the special 
mortgage ¢ 

A. As an individual, ves, sir. 

(). When was this special mortgage delivered to you % 

A. I could not answer. 


= EOL: EE Rit 8 anil « 


Sigg 


Sige 


ROLSTON ET AL. V. CRITTENDEN ET AL. 425 
Q). Can vou say that it was ever delivered to you ? 
A. have already sworn to that—that it was delivered to me 
(). It was delivered to you? 


A. The MOVrigeage ; Yes, SI. 
S29 . You do not know when ? 
A. The dates [ cannot swear to; if is impossible 
Q). State whether that special mortgage was ever recorded in any 
county of Missouri, 
A. No, sir. 
(). Why was it not recorded ? 
A. It was not recorded for the reason that the security upon which 


it Was based had not reached the trustees, that security in the minds 
of the trustees being the assignment of the State len. 


. 
. That was the reason it was not recorded ? 
. That was the reason why [ did not suggest its being recorded. 
That mortgage is not in your possession now ? 

[ contend that it is. 

Is it in your actual possession ? 

It is not in my meinual possession. 

[s it in vour actual possession 7? 

[t is within my call. 

i want you to answer me the question whether that mortgage 


» a 


-_ 


‘te Ee on Eee on ee 
mee we owe 


is Im Your possession now actually 7 
A. It is not in my safe; it Is in the hands of Mr. Hilton. 
(. Do you know when Mr, Hilton got that mortgage ? 
830 A. I do not, sir. | 
Q. Do you know how long he has had it? 
A. I could not answer. 
Q. You have stated that he got that mortgage you thought for the 
purpose of taking a copy of It or of recording it 7 
A. No; of taking a copy of it or entering it upon his record; 
that is my impression, 
Q). That being so, can you explain why it was that he did not take 
a copy of it and leave it in your office—leave it in your possession 7 
A. I did not suppose it was necessary, 


/Q. You didn’t suppose it was necessary ? 
A. No, sir. 
Q. If a copy was what he wanted,why couldn't he get a copy with- 


out taking away the original ¢ 

A. Ile would have had to have seated bimself in my office and 
copied it, 

Q. Conldiwt you have furnished him a copy there ? 

A. No, sir. 
d. ILadn’t you anybody to furnish a copy to him ? 
A. No, sir. 
). Couldwt he send some of his clerks or employees to copy it 
there 7 

A. He could have done so. 

o4 
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S3i (). There was no difficulty about that ? 

A. He could have done it: but the Farmers’ Loan & Trust 
Company are the largest trustees of r ilroad mortgages in the world, 
and we have those applications made constant tly; lawyers will send 
down and the mortgages are lent to them temporarily, frequently 
for no specitied time, to make their records, and we take a receipt 
tor them. 

(). It is an uncommon occurrence 7? 

A. On the contrary, it 1s a common occurrence. 

Did you take any receipt for this mortgage ? 

A. I don’t know whether T did; [don’t know but what [ did; f 
have no doubt that I did. 

(). Where is that receipt ? 

A. I dow’t know where it is; IT may be able to find it among my 
papers. 
You do not undertake to state that you did take any receipt at 
all, do you ¢ 

A. No, sir; I did not say so. 

(). Isn’t it your impression that you delivered that mortgage with- 
out taking any receipt or memorandum at all? 

A. I haven’t any impression upon it; it is verv likely that [ did. 

IT have known Mr, Hilton a great many years, and would be 
832 _ perfectly willing to eutrust to him a recorded document tor 
the purpose ot making any memorandum he desired from it, 
or for entering upon his minutes, or for anything else. 
Tlow many of these special mortgage bonds were executed 7% 

A. Three thousand (3,000), 

Q. By whom were they delivered to you ? 

A. I could not answer. 

(). Where are they now ? 

A. In the possession of the Farmers’ Loan and Trust Company, 
as trustees. 

Those bonds have never been sold ? 

A. I don’t know about that. 

Q What is your answer? I ask you the question if they have 
ever been sold ? 

A. I dowt know whether they ever have or not; the bonds were 
presented to the Farmers’ Loan & Trust Company in exch inge for 
the consolidated bonds. 

@. You have said that they are in your possession now ? 

A. They are now in our possession, as trustees. 

(). They have never been delivered to anybody ? 

A. I don’t know about that. : 

Q. You have never delivered them to anybody, have you ? 

A. The special bonds ? 

(). Yes. 

I suppose we delivered them to the Hanmibal & St. Joseph 
Railroad Company. 

833 (. The special mortgage bonds? 


or 
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A. It is possible. 

Q. And then do L understand you to sav that they are in your pos- 
Session ¢ 

A. They are in the possession of the Farmers’ Loan & ‘Trust Com- 
pany; probably IT do not understand your question. 

Mr. Ditton: You will have to keep “we” distinet by reason of 
your double capacity here—whom you mean—whether yon mean as 
one of the trustees here and complainants, or as representing the 
Farmers’ Loan and Trust Company. 

Q. We were asking about the sale of these bonds, and | asked you 
if they had ever been sold. 

A. I don’t know, sir; as trustees we never sold them; L never 
sold them; I had no business to sell them. 

(). As trustees, they are in your possession now; as trustees of the 
special mortgage 7 

A. As trustees of the special mortgage we had no right to sell the 
bonds, and did not sell them. We could not if we wanted to, for we 
had no interest in them except as trustees, standing between the rail- 
roud company as making the mortgage, and the holders and owners 

of the bonds as the bondholders. We had no pecuniary in- 
854 terest in the bonds at all. The Farmers’ Loan & Trust Com- 

pany, as trustees of the consolidated mortgage, received those 
bonds from the Hannibal & St. Joseph Railroad Company, and bold 
them under the provisions and terms of the consolidated mortgage, 
for which they gave consolidated bonds, 

Q. What security had the Farmers’ Loan & Trust Company tor 
the loan that they made the Hanmbal & St. Joseph Railroad Com- 
pany i 

A. They had these three thousand (3,000) bonds—special mortgage 
bonds. | 

(). What amount did they borrow from the company % 

A. $2,800,000, 

Q. When was that money borrowed ? 

A. I could not give you any date, This check, [ suppose, will 
tell it, but IT do not know; [ can’t give you dates. 

Q). That loan of $2,800,000 has been paid, has it not ? 

A. Yes, sir. 

Q. From what source was the money derived with which this debt 
to the Farmers’ Loan & Trust Company was paid by the Iannibal 
& St. Joseph Railroad Company % 

A. Ido not know, sir; [am not the fiscal agent of the Hannibal 

& St. Joseph Railroad Company. | 
855 (). What bonds, if any, of the special mortgage bonds 
were sold 7 

A. [ don’t know. 

(). T mean of the consolidated mortgage bonds ? 

A. I dowt know. 

Q). Youdowt know of any being sold ? 

A. No, sir. 


~ 
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Q. The trust company is the trustee under the eonsolidated mort- 


gauge { 


A. Yes, sir. 

Q. And you are the president of the trust company ? 

A. Yes, sir, Iam president of the company. 

Q. Domwt you know that the trust company, as trustee, sold 
$3,000,000 of the consolidated bonds 7 


A. I don’t know; it is not trne either; [ know they did not. 

Q. Who did sell them, then? You issued them then to the Han- 
nibal & St. Joseph Railroad Company. 

A. Most assuredly; we have nothing to do with selling their 
bonds. 

(). Yon issued $3,000,000 under the consolidated mortgage to the 
Hannibal & St. Joseph Railroad Company % 

A. Yes, sir, 

(). Do you know anything about whether those bonds were sold 
or not f 

A. No, sir. 
836 Q. Do you know what was done with the proceeds of the 
sale of those three thousand (3,000) consolidated mortgage 
bonds 7 

A. I do not, sir; I know nothing about the financial transactions 
of the Ilannibal & St. Joseph Railroad Company. 

Q). [am trying to find out whether you do or not. 

A. { told you plainly that [do not know anything about it. 

Q). Then you do not know what those bonds sold for ? 

A. I domt know whether the bonds are sold; [ dowt know any- 
thing about it any more than a child that never saw the bonds. I 
know that we delivered them $3,000,000 of bonds; what they did 
with them I haven’t the remotest idea: IT dom’t know. 

Q. Where did you get the money from that vou paid Mr, Chap- 
pell ? 3 

A. Why, we loaned the money—the Farmers’ Loan & Trust Com- 
pany loaned $2,800,000. 

(). To whom? 

A. To the Hannibal & St. Joseph Railroad Company. 

Q. That was not all. Where did the balance come trom ? 
A. L will tell vou if you will wait one minute. The 
837 = Farmers’ Loan & ‘Trust Company loaned to the Hannibal & 
St. Joseph Railroad Company S2.S00.000, The Tannibal & 
St. Joseph Railroad Company came down and brought us a check 
for $290,000 and requested us to give a check for 83,090,000, being 


$2,800,000 which we loaned and $200,000 which they placed in our 
possession to the trustees for the purpose of paying this indebtedness 
to the State of Missouri. 

Q. Will you tell us where they got the $290,000 7 

A. [don’t know anything about the financial transactions of the 
Ifannibal and St. Joseph Railroad Company. | 
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(). Dont yon know that they got their $290,000 from the Far- 
mers’ Loan and Trust Company 7 

A. Ido not want to be insulted, and [ won’t stand here to. be in- 
sulted. When [ tell yon I don’t know a thing, I want vou to take 
it as earnest. I tell vou that I don’t know; I have already stated 
that. You must not interrogate me by telling me that I don’t tell 
the truth. : 

(). L want to ask you this qnestion, if the Hannibal and St. Joseph 
Railroad Company borrowed S200,000 from the Farmers’ Loan and 
Trust Company 7 

A. They did not, sir; where they got the money from I 
S58 = don’t know. 
Q. You domt know where they got it? 

A. I do not. 

Q. What are these $3,000,000 of special mortgage bonds; how 
are they held by the Farmers’ Loan and ‘rast Company 7? 

A. Under the provisions of the consolidated mortgage the Hlanni- 
bal and St. Joseph Railroad Company are authorized among other 
securities to exchange consolidated bonds for any bonds that might 
be issned by the Hannibal and St. Joseph Railroad Company as rep- 
resenting the debt which the [lannibal and St. Joseph Railroad 
Company owed the State of Missouri, These bonds the Farmers’ 
Loan and Trust Company took to represent the debt, understanding 
that the debt had been paid to the State of Missouri, and that in 
lieu of that bonds had been issued to represent that debt—bonds 
were issued for the purpose of complying with the terms of this 
mortgage, in order that the Farmers’ Loan and Prast Company— 

Q. What I asked vou was, what are they now held for? Are 
they beld as collateral, and if so, for what ? 

A. They are held under the trust, the same as any other bonds 
would be held, until the trust expired. 

Q. Are they not held as collateral security to the special 
Soo mortgage ? 
A. Yes; I should say they were. 

(). Are they held for any other purpose ? 

A. They are held as representing the debt to the State which has 
been paid by the Hannibal & St. Joseph Railroad Company, and 
allowing the issuance of consolidated bonds in their stead; that 1s 
the way [ understand it. 

(). For whose benefit are these special mortgage bonds held % 

A. For the benetit of the holders. 

(). Of what bonds 7 

A. Of the consolidated bonds. 

(). If the consolidated bonds were paid off now, what further rea- 
son would there be for the Fariners’ Loan & Trast Company holding 
the special mortgage bonds ? 

A. Ldon’t know; [T would have to look a little more closely into 
the trust mortgage. [should take it, as it presents itself to me now, 
that if the consolidated bonds were paid, the Tlanmibal & St. Joseph 
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Railroad Company would have no further use for these bonds, 
Inasmuch as it would be an indebtedness of themselves to them- 
selves, representing their own property, upon which all the debt which 
Was Outstanding had been paid. I suppose that is the proper view, 
(). Do I understand you to say, if the consolidated bonds 
840 were paid the special mortgage bonds would have no other 
functions to perform ? 

A. I do not know that they would; they would belong to the 
Hannibal & St. Joseph Railroad Company. ‘ 

(. They would then belong to the Hannibal & St. Joseph Rail- 
road Company ? 

A. I should think so; that is only a layman’s opinion; Lam not 
a lawver, 

(). You said something about the Farmers’ Loan & Trust Com- 
pany feeling that the State debt was paid by this payment that was 
made; how did you arrive at the conclusion, or how was it you came 
to understand or feel that that debt was paid—in full [mean ? 

A. by the condition of things at the office of the Bank of Com- 
merce, the expressions of the State treasury, and of the president of 
the road and counsel, and the fact of my handing the cheek, and 
the fact of my receiving this certificete, and the further fact of being 
told that this was an interim certificate, or a temporary certificate, 
and that the assignment would be forthcoming in due course of mail. 

(). [ will get you to state what it was that the State treasurer said 

on the payment of this money in the Bank of Commerce on the 

841 =. 20th of June, 1881, that made that impression on your mind ? 

A. Iecould not give you the language; it is a matter of 
impossibility. 

Q. Can you think of any language used by him ? 

A. No; I could not; I could only say that there was no language 
used which would possibly give me the contrary opinion, | 

Q. The effect of that payment, I understood you to say, was not 
discussed ? 

A. Ido not think that the effect of it was discussed further than 
the statement that an assignment of the claim would be forthcoming, 

and that [could place that with my loan as president of the Far- 
mers’ Loan & ‘Trust Company, making my bonds pertect. 

Q. In reference to that, do you undertake to say that it was dis- 
cussed 7 

A. I do not say that it was discussed; my recollection is very in- 
distinct in relation to it. Tecan tell you why, if you desire it. My " 
recollection is indistinct in relation to it for the reason that I had not 
the remotest idea that there was ‘ana thing else conceived except the 
full payment of that debt. The opposite of the proposition did not 
present itself to me. 

(. IT want toask you this question : ‘lo state specitically what 
§42 it Was that was said by the treasurer of the State of Missouri, 
or any other person representing the State of Missouri, that 

led you to believe that that was a payment in fall? 
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A. [could not give you the language ; it is impossible. 

Q. Not any part of it ? 

A. Nor any part of it. 

(). Hfow many papers were deliveredsto you on that oceasion by 
the State treasurer ¢ 

A. I do not recollect of any but that one. (Alluding to the cer- 
tificate. ) 

Q). This is what you received ? 

A. Yes, sir. 

(). Were there any others delivered to any other persons in this 
transaction that you know of 7 

A. Not that I know of. 
Q. That is, ] mean to say, was there any receipt by the treasurer ? 

A. I domt know of any. 

(). You did not see any? 

A. I do not recollect now; [ may have seen it, but [ do not ree- 
ollect. 

(). This paper was handed to you at the time of the payment? 

A. Yes, sir. 

Q. By Mr. Chappell ? 

A. Yes, sir. 
S45 (), You saw it? 
A. I did. 
(). And read it ? 


ee 
A. I did. 
(). before the payment was made ? 
A. No; I guess I handed him the check and he gave me the 
paper, 


By Mr. DILLON : 

Q. Be particular about whether you read it or not, or deliberated 
upon it? 

A. No, I did not deliberate upon it; Tread it and took it as a 
certificate. 

By Mr. McIntyre: 

(). A certificate from whom ? 

A. From the State treasurer; that it was a fall payment of thein- 
debtedness of the Hlannibal & St. Joseph Railroad Company to the 
State of Missouri; [ knew nothing about the State’s debt; of course 
I read it as a receipt—as a certificate—and then [say, in addition to 
that, the statement that this was a temporary receipt and that Mr. 
Treasurer when he went to Missouri would send us the assignment. 

(). Isi’t it your impression that you read that paper betore you 
finally concluded to part with that check ? 

A. No, it is not. 

Q. Is it not? 

A. No. 
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S44 Q). You just simply walked into the bunk and handed over 
the check to Mr. Chappell i 

\. No; I didn’t say anything of the kind. 
QM. You handed lim the cheek 7 
1. We sat down at the table and these gentlemen talked about 
it; Thad no interest in it particularly; [ was not coneerned in. the 
State of Missouri or the Hannibal & St. Joseph Railroad Company, 
and I did not know Mr. Chappell from a bundle of brooms until I 
saw him at that time. 

(). It didwt make any particular difference to vou then whether 
the pavment was a payment in full or otherwise, did it ? 

A. It made the greatest difference in the world; if it hadnu’t been 
a payvinent in full my loan would not be wood ; | Was acting not only 
as an individual, but also as the president of the Farmers’? Loan & 
Trust Company, that had made a loan of $2,800,000 on these bonds, 
and it was tor me to see that that was properly secure. 

(). It was a transaction of importance to you 7? 

A. It was a transaction of considerable importance to me. 

(. And yet you say you did not read this certificate before 
S45 vou handed over the check ? 

A. [did not read the certificate before, no; we were sitting 
at the table; gentlemen don’t always hold on toa thing until the 
matter is read, and put the check behind them; L handed it as a 
gentleman would, * ‘There is the check” and “There is the receipt, 


4 


- 


SUP. 
(). You made no objection to the certificate at the time ? 
There was nothing to object to; [knew of nothing to object to. 


, 


©. You tound no objection to it 4 
Q. You say that this certificate was an interim paper ? 


A. Yes, 

Q. What do you mean by an interim paper ? 

A. A temporary paper; it was to show me that he, as State treas- 
urer, notified the Governor that he had received the money; he did 
not give mea receipt as State treasurer, as having received trom 
the trustees so much mouey, but he makes it more formal; he directs 
it directly to the Governor of the State, and makes his. certificate 

that he has recieved these funds, and at the same time states 
846 that this he gives me in duplicate, the original of which he 

would take to the Governor for the purpose of getting an 
assignment of the lien. | : 

Q. ‘Then the purpose of the delivery of this paper to you by Mr. 
Chappell was to put you in possession of an acknowledgment on his 
part that he had received the amount of money specified in this 
receipt ! 

A. And not only that, but he addresses it to the Governor, and 
he gives me the duplicate; he takes the onginal with him, in order 
that the original of the paper could be exposed to the view of the 
Governor, in order that he could get an assignment of the lien of 


\ 

. . = . 

A. | knew of nothing to object to. 
. 
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the State to the trustees of this special mortgage; [don’t keep the 
original, [ keep the duplicate; the original he takes, 

Q). [le didm’t promise to give you anything in lieu of this interim 
paper, as vou eallit, did he ? 

A. Ile promised to send me the assignment. 

(). Send you what assignment ? | 

A. An assignment of the State of Missouri of the len of the State 
of Miussourt. 

(). Of the Governor ? 

A. Of the Governor, certainly. 

Q. Mr. Chappel promised to do that ? 
S147 A. Certainly he did; what earthly use was this paper to me, 
a duplicate addressed to the Governor ? 

Q). You are the jadge of that. 

A. Precisely, ; 

Q). I suppose you considered it worth something or you would not 
have taken it 7 

A. It was worth something with the additional statement, most 
assuredly. 

Q. Then, when Mr, Chappell gave you this paper he retained a 
copy of it? | 

A. No, he did not; he retained the original. 

(). It was executed in duplicate ? 

A. Yes, sit. 

(). And he promised vou that he would take a duplicate of this 
certificate and get an assignment from the Governor ? 

A. No; he did not say anything of the kind; [ have not said 
sO. 

(). What did vou say ? 

A. I said that he took the original of this. 

Q. For what purpose did he take it? 

A. Ie took the original of this to present to the Governor—not 
a duplicate of it nor a copy of it; took the original of it to present 
to the Governor in order to send an assignment of the State lien, 

(), Did he undertake to tell you that the Governor would 
548 send any assignment ¢ 
A. That was my inference most certainly. 
. What did he sav ¢ 
I don’t know, sir. 
You dom’t know his language ? 

A. Ido not; I could not tell vou. I have stated my inference, 
and I have stated exactly what my recollections are as to what that 
gentleman said. I can’t tell you anything further. 

Q. What was it that you said that the treasurer said that he came 
to the bank of Commerce for; for what purpose ? 

A. [ don’t recollect. 

Q. You stated something about his coming there prepared to 
receive a check. 

A. Yes; I think he did say that; I have forgotten the particu- 
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lars; I think he said he came there to receive a check tor the 
amount, 

(). For what amount ? 

A. Well, IT don’t know that he specified the amount, 

Q. The amount that he was to receive was understood before you 
went there, wasn’t 1t ? 

A. I suppose it was; yes, sir. 

(). And you knew how much vou had to pay ? 

A. 1 was told how much; I did not know any further. 

Q). And you paid hin the amount that you understood yon 
849 were to pay before you went there ? 
A. I did; ves, sir. 

Q. When the treasurer paid you this money you wanted some- 
thing in the nature of a voucher, didm’t vou ? 

A. The treasurer didi’t pay me the money. 

(). When the money was paid to the treasurer by you? 
A. I did, certainly. 
Q. And that was what he gave vou? 

A. That was what he gave me. 

QM. And that was all you asked him for, wasn’t it ? | 

A. I dowt know. I could not answer that. [ think that was sat- 
isfactory to me. 

Q. The presumption is, that as you received that, and got nothing 
more, that that was satisfactory to vou ? 

A. That was satisfactory; yes, sir, until I got the assignment. 

Q. You stated that in vour mind you regarded the transaction on 
that day as an accomplished fact ? | 

A. Yes, so far as the payment of the debt was concerned. 

Q. That the debt was paid 7 

A. Yes. 

Q. Did you understand that a certificate, reading as that does, 

imported upon its face the full payment of an obligation 7 
850 A. I so took: it. 
Q). That is your understanding ? 

A. I did most assuredly. If it was intended for anything else, I 
was deceived both by the manners of the man—if the State treas- 
urer did not intend that that was a full payment, and that that was 
an acknowledgment of a fall payment, then he deceived me. 

(). Will vou state how he deceived you ? 

A. By his statements, his manner, and all. 

Q. What statement ? 

A. This very thing, and the very act. 

Q. When you say hisstatement vou do not mean any verbal state- 
ment of his? 

A. O, no; nothing more than the general tone. 

(). The general tone? 

A. Most assuredly, 

Q. You say his manner. What do you mean by manner; what 
manner was it ? | 
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A. It wus the manner of a man would assume if he had received 
a check from me in tull for all that [owed him; and it was the 
manner that a man would assume if he returned me what purported 
to be a receipt as a discharge of that indebtedness. It was not the 

‘manner of a man who intendéd that this money was to be 

851 received on account—that it was a partial payment. If it had 
been that, certainly his manner would have been very 
different, | 

(). Don’t you know the fact that the treasurer did receive on that 
day all the money that he expected to receive at that time ¢ 

A. I think he did; that is my impression. 

Q. And wasn’t it that that you understand as shown by his 
manner ¢ 

A. No; not at all. What to my mind was shown by his manner 
was that he was receiving the entire amount that the Tlanmibal & St. 
Joseph Railroad Company owed to the State of Missouri. 

(). Then the words in that certificate there—* on account ’—did 
not have any signification in your mind ? 

A. Not as vou would seem to construe them. 

(). You understood that it read the same as if it had said * re- 
ceived in full satisfaction ” or “in fall 2?” 

A. I did, most assuredly, ° 

(). Did it occur to you at the time that there was anything pecu- 
har about that langnage 7 

A. Not at all. “On account ”’—in reference to, if vou please. 

(). Is that the ordinary signification of those terms ? 

A. I don’t know why it is not. 
So2 (). Is that the way vou understand it in business ? 
A. That is the way I understood it in this paper, 

(). Is that the way you understand itgin the ordinary course of 
business 7 

A. It depends entirely on circumstances. If I give you a check 
for what [suppose I owe you, in relation to a horse matter, 1f you 
please, or in relation to anything else, and you give me a recelpt— 
received so and SO, S400, Oh account of the purchase of a horse on 
such and such a date,” and I know that [ paid you in full, and you 
know it too—ves. 

Q). As aimatter of course, if itis really all there is of it, that 1s 
the end of it. | 

A. That is what I supposed. 

(). Suppose it should be otherwise 7? 

A. Leannot take that position. 

Q). There was no discussion at all entered into on that occasion as 
to the meaning of that certificate ? 

A. No, Sir. | 

Q. Nor any language in the certificate ¢ 

A. No, sit. | 

Q@. But you simply read that certifieate and accepted if upon its 
own explanation ? 
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A. Not entirely. No, I cannot say that; but it was to my 

832 mind a fixed fact. There was no discussion. If there had 

been discussion then my attention would have been called ; 

but there wus no discussion whatever. The State treasurer came 

there to receive a check for the indebteduess, as it Was supposed and 
as it was clearly understood, and he got it. 

Q. You have stated that the treasurer of the State did not Say any- 
thing about the money being received on account ¢ 

A. No; he did not. 

Q. The certificate did say something of that kind, didn’t it 7 

A. ‘the eertifieate does say “on account, but [ do not construe 
those words in that way. 

(). Then it was not necessary for the treasurer to say anything 
about it, was it 7 

A. Yes, it was. 

Q. You think it was ? 

A. I do. 

Q. Did you ask the treasurer to explain this certificate to vou ? 

A. It was not necessary at all; I did not take it as necessary tor 
the reason that there wasn’t any question; there was no question 
raised as to this being paid in any other way than in fall; therefore 

it Was not necessary for the treasurer to explain the meaning 
854 of those words particularly, as the essignment was to be sent 
tous. That is my explanation. 

Q. When you say “the assignineut was to be sent to us” vou do 
not mean to say that he promised tosend you any assigument 7 

A. That is my understanding. 

Q. Did he tell you so? 

A. That is my recollection; [I cannot swear to his words; that is 
my recollection. 

Q. Task you whether he said he would send it to you or not 7 

A. I cannot answer that question; that is my impression, 

Q. Your impression is that he did say so ? 

A. That is my recollection ; that is my firm belief; [ think that 
you will find that it is the belief of every other gentleman that was 
there. 

(). I suppose you are not testifying to other peoples’ belief ? 

A. Tam here under oath, and mV impression is, my firm belief is, 
and [swear that to the best of mv knowledge I believe that Mr. 
Chappell did state that this was a temporary matter, that the original 
he would take to the Governor and send the “ssI@uiment. | 

(). What was a temporary matter ? | 

A. This (referring to the certificate,) a temporary paper, 

(). That Was a temporary Paper ¢ 
800 A. Yes; a temporary certitieate ; that is my belief: it was 
all understood just as clearly as any transaction ever Was in 
the world, ) 
(). Do you remember anything about the jwndanns suit that was 
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commenced inthe Cirenit Court in Jefferson City. to which you 
were a party ¢ 

A. No; Ido not recollect anything in particular about it. 

(). You authorized it, didn’t you ? 

A. [signed the complaint; ves, sir; I executed the complaint. 

Q. Lam not now reierring to the proceedings in the United States 
Circuit Court for an injunction, but to a mandanius proceeding con 
menced in the Supreme Court of Missouri ? 

A. [have kept no account of the proceedings. 

(). In which you appeared as relator with the other trustees; I 
mean you authorized that proceeding ? 

A. [could not answer that now; [have no doubt I did; if my 
hame appears to it T certainly did. 

(). In that connection [ will ask you if Mr. Geo. W. Easley wasn’t 
your attorney there in Missouri { 

A. I don’t know that either; probably he was; I gave authority 

to some gentleman to represent me. 
856 Q. Do vou know how early in 1IS88L he was authorized to 
represent you as counsel ? 

A. I do not. 

Q. Do vou know that he did represent vou there ? 

A. [Tsuppese he did; [do not know that he did. 

(). At any rate you authorized the commencement of this proceed- 
Ing fora mondamus against the treasurer ? 

A. Itis very possible; [do not recoliect now. 

(). Twill ask you if you, as one of the trustees, authorized Mr. 
Root and Mr. Easley, either or both of them, to commence any legal 
proceedings either in the mendanus or the injunction case, or any 
of these matters ? 

A. T cannot tell you now, sir; I shall have to refer you to the 
record, 

(). T suppose vou know whether they were your counsel or not ? 

A. ff there were any proceedings they were undoubtedly. 

Q. It, then, their names appear in connection with the proceed- 
e's in thre met was Case in the supreme Court and 1 the Circuit 
Court of the United States for the western district of Missouri—it 
they appear there in either or all of these cases as your counsel they 

weresuch ¢ 
SdO7 A. I have ho doubt ot it. 
Q. And whatever they did, as such counsel, was by your 
authority unl request ¢ 

A. It is very possible. [ don’t know: 

(). IT want to ask you if you did not rely on Mr. Elihu Root to 
secure Whatever rights you were entitled to In the special mortgage 7 

A. Very possibly. 

(). Did you, in New York, have any other counsel ? 

A. No, sir. 

Q. Who, from the beginning of your trasteeship under the special 
Mortage, Was Vour adviser and counsellor % 
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A. I did not have any, at the beginning, at all, 
(). You did not get any ¢ 

A. No, sir. 

Q. Did you ever have any interviews with Mr. Root in which this 
niatter was discussed ? 

A. Which matter? | 

Q). The pavinent of the State’s hen and the execution of the spe- 
cial mortgage, and all that matter connected with it ¢ 

A. I did have some interviews with Mr. Dowd in relation to it. 

Q. And with Mr. Root ? 

A. He possibly maVv have been present ; [ believe Mr. Dowd told 

me that the State required greenbacks, and possibly would 
858 = not take a certified check; that he felt that possibly it would 
be necessary to get $3,000,000 of greenbacks and take it all 
the way to Jetterson, or wherever it is, and he wanted ime to see if I 
could not assist him in gathering together that number, That was 
One Interview. 
(). What were the greenbacks to be taken there for? 
A. To pay the State debt. 
Wasn’t it for the purpose of making a tender ? 
A. I have sworn it was for the purpose of paying the State debt. 

Q. You imght possibly be mistaken, might vou not 7 

A. Then [I dowt know whether it was for the other purpose or not. 
I swear to the best of my knowledge and belief it was for that pur- 
pose, Lam certain, and that is to the best of my knowledge and_ be- 
lief. . 

Q. Why should you have greenbacks for the purpose of paying 
the debt ¢ 

A. The reason was, as my recollection is, that Mr. Dowd stated to 
me the State would decline to receive a certified check, that the ex- 
change would be against them, and it would, of course, necessitate the 

Hannibal & St. Joseph Railroad Company to exert itself very 
859 much indeed to gather together $3,000,000 of greenbacks and 

take them out to this place; it was no easy job. 

). Would the State refuse to take national bank notes ? 
A. I dowt know that the State refused to take anything, 
(). Orspecie ¢ 
A. I don’t know that they refused to take anything. L only know 
; whether they refused or not, I domt know. 

©. Dowt you know as a business man that when a tender is made 
it is required to be made in what is called legal tender ? 

A. Yes. 

Q. Don’t you know in the first place that greenbacks are legal 
tender? 

A. Yes, most assuredly, 

Q. And that when a tender is to be made of such mouey, and in 
such sum as is supposed on the part of the one making the tender to 
satistv the debt, that it has to be made in legal tender 7 

A. Yes, they can compel it. 
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i. Ih rT’ enbacks ? 
ry. . - : 
A. they can compel it, ves. 


(>) Wostsni't that what Vou understood to be the purpose of Mir. 
Dowd in trying to get together such a liurge amount of greenbacks ? 
A. [tis not my recollection, sir, You may be right and I 
SHO navy be wrong; that is not my recollection, 
_ «). Phat is not your present recollection of it 7 

A. No, sit 

(). [Is it your present recollection that it was not for that purpose ? 

A. It was to be used for the purpose of paying the debt; that is 
my Ih pPession, 

(). You said something on your examination-in-ehief about this 
spec lal mort: Fave s tanding 1th the }) lace of the State len. Do you 
understand that it stands now in the place of the State’s len 7 

A, Y es; I certainly alo, 

(). Llow do you explain it 7 : 

A. | explain it simply by the transaction itself and by the fact of 
83,000,000 being paid, which L understand is the amount of the debt 
“— has been acee pte “| by the States 

The money with which that $3,090,000 was paid was realized 
on - sale of the consolidated mortgage bonds ? 

A. [ don’t know that. 

). You don’t know that ? 

A. No. S11 a 

Q. You do know that you issued $3,000,000 of consolidated bonds 
to the ILannibal & St . Joseph Kailroud Company ? | 


A. I do. 
ob] (). And that they paid you that amount of money ? 
A. They did. 
(). As trustees ? 
A. Not as trustees, no; they paid us no money as trustees; they 
— the Farmers’ Loan & Trust Company as a corporation, 
Q. The Farmers’ Loan & Trust Company loaned the Hannibal & 


Tose phi Reilrond C Olnpany S?2 SOU000; that, I believe, you stated 
had been pret d ? 

A. S2.800.000: rh has been paid; ves, sir. 

(). Now, as a matter of fact, didn’t vou know that the money that 
the Hannibal and St hae ph Railroad Company paid that debt to the 
Farmers’ Loan & Trus t Company with was raised from the sale of 
the consolidated mortgage bonds % 

A. You do not want to insult me, do you ? 

(). No. 

A. Then T won’t answer that question. I have already answered 
that IT dowt know anything about it. 

Q). [Twill ask vou it the Farmers’ Loan & Trust Company were not 
reiinbursed for the loan made to the Hannibal & St. Joseph Railroad 

Company out of the sale of the consolidated mor (a. ee bonds ? 
So2 A. [ dow t know. 
(). You don’t-know anything about it? 
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A. L know nothing about it; L know nothing more about the 
finances of the Hlanmibal & St. Joseph Railroad Company than vou 
do; not one bit. 

(). Did you have anything to do with the negotiations between the 
State officers and the officers of the Tlannibal & St. Joseph Railroad 
Company ¢ 
A. As to the debt ? 

Q. Yes. 

A, No, si. 

Q. Did vou leave that matter to the railroad officials and to Mr, 
Root, the attorney of the Hannibal & St. Joseph Railroad Company % 
A. It must have been left to them; [ had nothing to do with it. 

Q. Did you not rely on your construction of the law of 1865 and 
the advice of counsel in the matter in making the payment ? 

A. I didn’t know anything about the law of 1865. 

Q. Then T will ask you if you had any advice from Mr, Root or 
Mr. Easley, or any other person acting as an attorney, as to the effect 
of that payment ? 

A. No, sir; not that I recollect of. 

Q. Did you not believe that vou were paying all that the 
S65 law required vou to pay to get the State lien ? 

A. I believed that Iwas paying all the State required to 
be paid. 

Q. That is not the question. 

A. That is my answer. — 

Q. [havea right to ask you to answer my question. (Question 
repeated. ) 

A. | do not know anything about the law. I paid the amount 
that I thought the State required. 

Q. Did you make any enquiry as to how the State officers con- 
sidered the payment ? 

A. No, sir. 

Q. Did you ask Mr. Chappell what the certificate meant ? 

A. No, sir. 

Q. Did you not know that the receipt and certificate to the Gov- 
ernor, given by the State treasurer, did not follow the words of the 
statute ? 

A. I didn’t know anything about it. 

(). Why did vou not ask the State treasurer for any construction 
of nis meaning of the language of the certificate that he gave ? 

A. I did not think it necessary. 

Q. Did you ever write or enquire of any State official what their 
construction of the receipt and the certificate was ? 

A. No, sir; I never questioned it myself. 
S64 @. Did you ever make any enquiry as to their construction 
of the ettect of the payment ? 

A. No; I did not deem it neessary. 

(). Did the State officers ever refuse to give you any information 
asked for ? 
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A. [ never inquired for any. 

(), Did vou not hear from Mir. Root or Mr. Dowd that there were 
objections on the part of the State officers to the assigument of the 
lien, and that legal proceedings would be necessary to compel the 
ofticers to assign the lien ? 

A. Not until very recently. 

Q. Did you hear anything of that nature betore the payment ? 

A. Oh, no. 

(). Did you ask any State official or any officer of the railroad com- 
pany whether any such objection existed ? 

A. No; the thing was not In my mind. 

Q. Did the Farmers’ Loan & Trust Company receive the proceeds 
of the $3,000,000 of the consolidated mortgage bonds ? 

A. I dowt know anything aboutit; I don’t know anything about 
the proceeds of the consolidated bonds—no more than what you had 
tor breakfast this morning; not a bit. 

(). Look at that letter. (ILanding witness letter addressed to the 
Farmers’ Loan & Trust Company, dated June 23, 1881, signed 
865 by Wilham Dowd, president, and found on page 39 of the 
letter-book of the Hannibal & St. Joseph Railroad Company, 
and in evidence as an exhibit in connection with the testimony of 
Mer. Ulilton.) 

A. I know nothing about that at all. It mav have been handed 
to one of our clerks. It never passed through my hands. [ have 
no recollection of it at all. It is very possible we may have re- 
ceived the money from the Hannibal & St. Joseph Railroad Com- 
pany. 

(). Who received the proceeds of these consolidated mortgage 
bonds when they were sold—the $5,000,000 7 

A. I don’t know. From that letter [ shonld judge that the 
Farmers’ Loan and Trust Company did, but I don’t know anything 
about it. The money may have been deposited there for aught L 
know. We had nothing to do with it as to the selling of the bonds 
or disposing of them in any way. That letter shows that, and cor- 
roborates what I have said all through. 

i). ‘To whose eredit did the proceeds of these consolidated mort- 
gage bonds go % 

A. Tdowt know. Our books will show that. That-is the best 
answer [ can make. 

(). Will you examine your books and see whether or not 

S66 the proceeds of the $5,000,000 consolidated mortgage bonds 

did not go to the Hannibal & St. Joseph Railroad Company ? 

A, It is very possible. I don’t know. I will look and see. 

(). Did you not repay the $2,800,000 borrowed by the Hannibal 
& St. Joseph Railroad Company trom the Farmers’ Loan & Trust 
Company out of the proceeds of the sale of the $5,000,000 consoll- 
dated bonds ? 

A. I do not know.  L bave no recollection about it. 


56 


449 ROLSTON ET AL. V. CRITTENDEN ET AL. 


y; 7% “4” > | : 5” ie . Being } ‘ } » - a id cv | oN 
©, Will vou examine your books and see, and let us know the 


result of vour examination ? 

A. I will, sir. | 

a, Didn't the railroad e mpanv gei the benefit of the procecs 
the $3,000,000 consolids aad mortgage bo nds in excess of the sum of 
$2,800,000 ? 

A. I don’t know anything about it. 

Q. Will you examine your books and see, and let me know ? 

A. Yes, sir; certainly [ will, with pleasure. 

(}. Do you or your trust company own any of the State aid bonds 
issued by the State of Missouri to the Hannibal & St. Joseph Rail- 
road Company ? 

A. No, sir. 

(). What are called the State aid bonds ? 
S67 A. No, sir; I don’t what the State aid bonds are. When 
are they due 7 

A. They are due from 1886 to 1894. 

Q. Are they the 8 per cent. bonds ? 

Mr. Roor: They are the six per cent. bonds of the State of Mis- 
sour). 

A. No 

(). You have got none of them ? 

A. No, we have not got any that I know of, in any way, shape, or 
manner. 

I will ask you in reference to what vou have said about what 
transpired between you and Mr, Chappell at the time of the pay- 
ment of the $3,090,000 at the Bank ot Commerce, and about the as- 
sigument of the lien by the Governor; if you are not giving your 

inferenees or impressions, and not any statement of Mr. Chappell ? 
=~ It Tam called upon to testify, that is my belief. 

You are giving that now as your inference or your impression ? 

z I give it as my firm belief. 
(). = ‘that belief predicated upon anything said by Mr. Chi appell ? 
A. ( course it must be, or else I must be tnistaken ; one of the 
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two. 
(). At the time that you received the certificate from the treasurer 


when vou took the receipt and certificate, did you not rely on Mr. 
Root’s advise that the receipt and certificate were suflicient 
868 under the law ? 
A. What receipt do you mean ? 
@. The certiticate | mean ? 
A. O, no; certainly not; it was fully understood it was no certifi- 
vate to me; it was a certificate to the Governor, 
m4 It was a certificate that was delivered to you, I suppose ? 
. It was a certificate to the Governor. 
), Do you say that you did not get any such advise from Mr. 
Rovt as that 1t was sufficient ? : 
A. No. 
Q. Then you relied upon your own judgment in that matter ? 
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A. Not at all. The gentlemen were about the table. Tt was 
fully understood that that was a paper which was given to me for 
the $3,090,000 for the payment of the State debt. “Tt was fully un- 
derstood. 

Then you understood that they regarded it as sufficient, did 
you ? 

A All did; the State treasurer and all regarded it as sufficient, I 
understood. 

(). Did the State treasurer say anything to that effect? 

A. That is my belief; that is what [ thought he said; it was tully 

understood. | 
SOY (). You believe he said that that was sufficient ? 

A. No; [don’t say that. I believe that he did not say 
that it was not sufficient. I do not say that [ believe he said it was 
sufficient. It was understood that it was sufficient. 

(. You have said that the manner of the treasurer was that of a 
man when he received full payment of his claim ? 

A. Yes, sit 

What is the manner of a man when he receives full payment 
of his claim ? 

A. That is a conundrum. I can’t answer. I am _ not a portrait 
painter or an artist. 

(). You have said that was his manner ? 

A. Words ean’t express it; you know that as well as [ do. 

Q). What is the manner of a man who has not received payment 
in full 2 

A. He would say so, I think. 

(). What is the manner of a man, [ ask you? 

A. I simply repeat my answer to such questions that IT am not an 
artist, and I can’t depict it upon canvas, 

Q. In what respect did Chappell’s manner convey the impression 
you say you had ? 

A. In every respect. 

(Q). What did he do ? 

A. Ie took the check and took it in such a way as to show 
870 that he had taken it as the full payment. It was so under- 

stood. 

Q. But you can’t tell how that was done ? 

A. No; that is beyond my power. Webster don’t furnish words 
to deseribe that. 

(). Had you ever seen Mr. Chappell before ? 

A. Never. 

(). Were you familiar with nis manner ? 

A. Not at all. 

{). Did you ever see him receive any large amount of money be- 
fore that ? 

A. No; never; but Ll have seen a great many other men. 

(). Do you think his manner was similar to that of other men on 


slllar oeeasions ? 


a 


++4 RGLSTON ET AL. V. CRITTENDEN ET AL. 


es ee - : 
A. | think so. 
b C4 Be : _ a s : —. 
(>. You will please examine those books? 


A. Twill, sir; and I will send a statement up. 


4 


Ke-direct Dy Mi. DILLON : 
(), Have vou any pecuniary or personal interest in this [1 
orin the State debt, or any matter connected with this suit ¢ 
\. Not in any way, shape, or manner. 
). And never had 7 
A. I never had, either directly or indirectly. 
R. G. ROLSTON. 


tivation, 


Si] Subseribed and sworn to before me this 29th day of May, 

1882, at New York city, New York. 

.| CHARLES EDGAR MILLS, 
Notury Public, N. ¥. Co. 


May, 24, 1882. 


GrorcEe W. Easrey, being duly cautioned and sworn by the ex- 
aminer to testity the truth, the whole truth, and nothing but the 
truth, testifies as follows: 

by Mr. Ditton: 
uestion. What is your name, age, place of residence, occupation 
and professional relations to the Hannibal and St. Joseph Railroad 
Company, deseribing their nature, scope and how long those relations 
have existed 7 

Answer. My name is George W. Easley; age, 59; [reside in Han- 
nibal, Missouri; am a lawyer by protession, and have been the gen- 
eral attorney of the Hlannibal and St. Joseph Railroad Company 
since the first day of January, 1873, having general charge of its law 
matters In the State of Missouri. 

Q. State whether or not vour general duties are those connected 
with the litigations and matters of the company in Missouri requir- 
Ing legal assistance and advice. 

A. My duties require me to give to the officers engaged in 
S872. the active operation of the road in Missouri such advice as 
they may require at my hands; to have a general super- 

vision of their litigation in the courts of Missouri. 

Q. Are vou a member of the board of directors or executive com- 
inittee of the company 7 

A. No, sit. 

Q. Have you any charge of or relation to the financial concerns 
of the company ? 

A. No, sir, except in so far as there may be special services re- 
quired in connection with them at my hands. 

(). Do you know the trustees of the special mortgage of April 30, 


EEE 
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iSst, to wit, the complainants in this suit, and if so, how long have 
1 known them 7 

A. I first met Mr. Rolston on the morning of June 20th, and I 
had a casual acquaintance with Mr. Oren Root for three vears be- 
fore that; LT liave been introduced to Mr. [leman Dowd prior to that 
time, 

(). Will vou refer to Exlibit X 4. attached to the deposition of H. 
N. THit, and state in a general way the contents of such exhibit ? 

A. From the examination [ have made of the exhibit and copies 

of it, and the original letters and telegrams therein set out, 
S05 I feel quite satisfied that it is the entire correspondence be- 

tween Mr. Root and myself and Mr. Dowd and myself, be- 
tween the dates January TI and July 9, 1881, upon the subject of the 
payment by the trustees to the State, except a telegram: sent by me 
to Mr. Dowd, from Jefferson, on the afternoon of June 13, 1881, 
and a telegram sent by Mr. Dowd to me at St. Louis, and received 
in the forenoon of June 14, Lss 1. 

Q. Received by you at St. Louis % 

A. Yes, sir. 

(). Did you preserve any copy of the despatch which vou say you 
sent on the 15th ot June from Jetferson City to Mr. Dowd ? 

A. I did not. 

Q). Why not? 

A. Iwas not at my place of business and had no means of making 
al} Impression COPY ot it. 

Q). The original despatch was left where? 

A. With the telegraph operator. 

(). Where is the despatch which vou received at St. Louis on the 
14th in answer to the one that vou sent from Jefferson City on the 
day before ? 

A. It is lost or destroyed; I never got it to my office so as to get 
it on file. | 

(). Ilow long sinee you have seen that despatch ? 
S74 A. Not since my return from St. Louis to Hannibal. I 
have no memory of seeing it since the occasion of its receipt. 

(). flave you made any seareh for that despatch; and if so, when 
and to what extent, and how diligently ? 

A. At Mi. Root’s request some two weeks ago, I think, I looked 


through my office at Hannibal and through the place in which my 


files are kept at my residence for them, the ouly two places that. if 
it were preserved it would be kept according to my custom of doing 
business, and I was unable to find it. 

(). Did vou make a diligent and thorough search ? 

A. IT looked in the places that [had any reason to believe that I 
would find it. 

Q). What is vour best belief as to its whereabouts or its existence ? 

A. I think it is lost. I do not think [I ever got it home to Han- 
nibal, 
() Will you state vour best recollection as to the contents of the 
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A. [ think so. 
(). You will please examine those books? 
A. IT will, sir; and I will send a statement up. 


Re-direect by Mr. DILLon : 
Q. Have you any pecuniary or personal interest in this litigation, 
or in the State debt, or any matter connected with this suit? 
A. Not in anv way, shape, or manner. 
(). And never bad 7? 
A. I never had, either directly or indirectly. 
R. G. ROLSTON. 


Sia Subseribed and sworn to before me this 29th day of May, 
1882, at New York city, New York. 
CHARLES EDGAR MILES, 


[ ‘ 
iL. Se | 
4 a 


Notary Public, N. y. Cv. 


May, 24, 1882. 

GrorcE W. Eastey, being duly cautioned and sworn by the ex- 
aminer to testify the truth, the whole truth, and nothing but the 
truth, testifies as follows: 

By Mr. DILLon: 

Question. What is your name, age, place of residence, occupation 
and professional relations to the Hannibal and St. Joseph Railroad 
Company, describing their nature, scope and how long those relations 
have existed ? 

Answer. My name is George W. Easley; age, 39; [reside in [lan- 
nibal, Missouri; am a lawyer by profession, and have been the gen- 
eral attorney of the Hannibal and St. Joseph Railroad Company 
since the first day of January, 1873, having general charge of its law 
matters in the State of Missouri. | | 

(). State whether or not your general duties are those connected 
with the litigations and matters of the company in Missouri requir- 
ing legal assistance and advice. 

A. My duties require me to give to the officers engaged in 
872 the active operation of the road in Missouri such advice as 
they may require at my hands; to have a general super- 

vision of their litigation in the courts of Missouri. | | 

(). Are you a member of the board of directors or executive com- 
mittee of the company ? 

A. No, SI’. 

Q. Ifave you any charge of or relation to the financial concerns 
of the company ? 

A. No, sir, except in so far as there may be special services re- 
quired in connection with them at my hands. 

(J. Do you know the trustees of the special mortgage of April 30, 
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[S8st, to wit,.the complainants in this suit, and ifso, how long have 
you known them 7% 
A. I first met Mr. Rolston on the morning of June 20th, and I 
had a casual acquaintance with Mr. Oren Root for three vears be- 
| fore that; [have been introduced to Mr. Heman Dowd prior to that 
time. 
Q. Will vou reter to Exlibit X 4, attached to the deposition of H. 
nal | ON. PHit, and state in a general way the contents of sueh exhibit ? 


A. From the examination [ have made of the exhibit and copies 
of it, and the original letters and telegrams therein set out, 
873 I feel quite satisfied that it is the entire correspondence be- 
tween Mr. Root and myself and Mr. Dowd and myself, be- 
tween the dates January 1 and July 9.1881, upon the subject of the 
payvinent by the trustees to the State, except a telegram sent by me 
to Mr. Dowd, from Jefferson, on the afternoon of June 15, ISS1, 
and a telegram sent by Mr. Dowd to me at St. Louis, and received 
in the forenoon ot June 14, 1ss1. 
Q. Received by you at St. Louis 7 
A. Yes, sir. 
Q). Did you preserve any copy of the despatch which vou say you 
sent.on the 15th of Jane trom Jefferson City to Mr. Dowd ? 
A. I did not. 
Q. Why not? 


.. A. Iwas not at my place of business and had no means of making 
' an impression copy of it. 
(). The original despatch was left where 7 


) 
?. 
A. With the telegraph operator. 
. Where is the despatch which you received at St. Louis on the 
14th in answer to the one that you sent from Jefferson City on the 
day before ? 

A. It is lost or destroyed; [never got it to my office so as to get 
it on file. | 

(). Llow long sinee you have seen that despatch ? 
S74 A. Not since my return from St. Louis to Hannibal. I 
have no memory of seeing it since the occasion of its receipt. 

(). Llave you made any seareh for that despatch; and if so, when 
and to what extent, and how diligently ? 

A. At Mr. Root’s request some two weeks ago, [ think, [ looked 
through my office at Hanmibal and through the place in which my 


files are kept at my residence for them, the only two places that if 
nes it were preserved it would be kept according to my custom of doing 


business, and | was unable to find it. 
(Q). Did vou make a diligent and thorough search ? 
A. [ looked in the places that [had any reason to believe that I 
would find it. 
(). What is vour best behef as to its whereabouts or its existence ? 
A. I think it is lost. I do not think [ever got it home to Ilan- 
nibal. 
() Will you state your best recollection as to the contents of the 
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despateh which vou sent to Mr. Dowd from Jetferson City on the 
afternoon of the 13th of June % 
(Objected to as irrelevant and incompetent.) 
879 A. The substance of that despatch was: «'T “ fund commis- 
missioners have decided to accept our money and receipt tor 

the same on account of the statutory mortgage against the road. 
The treasurer will also give a certificate in compliance with the act 
of February 20, 1865.” 

Is that to the best of vour recollection the substance correctly 
stated of the entire despatch ¢ 

A. That is the substance of the entire despatch as I recall it. 

(). How are vou able to fix the date of sending this despaten ? 

A. By knowing the date of the instructions of the fand commis- 
sioners to the treasurer. I know that I did it on the afternoon of 
that day that those instructions were given. 

(). What instructions do vou refer to ? 

A. The instructions contained in Exhibit C 4+ as printed at page 

74 in the original bill of complaint in this case. 

Q. When do they bear date ? 

A. June 13th, 1881. 

Q. Are you positive and clear that 1t was sent on that day ? 

A. Yes, sir. 

Q. If you ean recollect the language or substance of the 
876 = despatch which vou say you received at St. Louis on the next 
day from Mr, Dowd, }) lease state it. 

A. You will observe among the printed telegrams here this one 
of June 13th, which asks Mr. Dowd to answer “ my telegram to- 
dav” to the Southern [otel at St. Louis. 

(). Read the despatch you refer to at large. 

A. (Witness reading :) “ Direct vour auswer to my telegram of 
to-day to the Southern Hotel, St. Louis.” 3 

In addition to what I have stated in the despateh my impression 

is that I further a that the funds would be received in a certi- 
fied cheek on the National Bank of Commerce in New York. [I 
say that vas in addition to the despatch that I meant to give the 
substance of above. [want to add that to it. I added to it also an 
enquiry when he would want us in New York. 

‘Then, after that. determining still later in the afternoon to go to 
St. Louis, I seut this telegram, asking him to reply to that enquiry 
at the Southern Totel. 

Q. What time did vou reach St. Louis ? 

A. I reached St. Louis on the morning of the 14th. 
Sid (). Do vou recoilect the faet of receivinga despatch from 
Mr. Dowd when you were at St. Louis ? 

A. Yes, sit. 

(). What time in the day, as near as you can tell ? 

A. I can’t reeall that. I think it was in the forenoon, however. 

Q. You may state the language or substance of the despatch ae- 
eording to your recoilection, 

(Objected to as irrelevant and incompetent.) 


» 
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bs " ] a } Ss . : y | 
A. [think the despatch contained but a single inquiry. “ How” 


oe 
or “ what about the assignment of the len 7 

¥ . : 1 : f 7. 
(). Llow clear Is vour recollection as to the words Or substanee Oot 


the despateh : 

A. I feel quite confident that [ recall the substance of it. 

(Q). What answer, if any, did you make to the inquiry ? 

A. The answer found on page 22 of the exhibit to Mr. Titit’s 
deposition, in the following language: ‘St. Louis, June 14, 1881. 
Wilham Dowd, president, 78 Broadway, New York. I do not think 
there will be any substantial resistance to executing the assignment. 

Ifow soon can I know when you want us in New York ?” 
S78 (). Whatis the next despateh ? 
A. “ New York, June 14, 1881.0 Will pay money Monday, 
June 20; treasurer can be here that day.” Directed to me and 
signed by Mr. Dowd. 

Q. What answer did you receive to that ? 

A. That was to me. 

(). What answer did vou make to that ? 

A. TL rephed under date of June 15, IS81, that the “State treas- 
urer and myself will be in New York on the 20th. Ile will receive 
money there that dav.” 

Q. You have already stated in substance that Exhibit X 1 con- 
tains the entire correspondence between yourself and Mr. hoot, and 
between vourself and the officers of the railroad company, between 
the dates Vou named, touching the pavinent of the debt to the State, 
with the exception of two despatches of which you give the substance ? 

A. Yes, sir. 

Q). Have vouany knowledge, remembrance, or belief as to the exist- 
ence between those dates of any other communications by letter or 
telegram, touching this matter, passing between vourself and Mr. 
Root, or between vourself and the officers of the Hlannibal and St. 

Joseph Railroad Company in New York ? 
S79 A. I feel eontident that there are no others, with the ex- 
ception of the two [ have given you. 

Q. I direct vour attention now to your letter to Ehhu Root, dated 
City of Jefferson, Jawy 10, 1881, and printed on page 2 of Exhibit 
N11. It reters to the interview between yourself and Gov. Critten- 
den and certain State officers. 1 will ask you to tell as fully us Vou 
can recall the same What was said at-that interview. 

A. I will preface it by saying that in possibly the second week of 
November, 1880, at the oceasion of the annual meeting of the stock- 
holders, Mr. Root and myself had a conversation about the refunding 
of the debt of our company and taking up the State lien; and as the 
election had just been held we determined not to begin the matter 
with the outgoing administration, but wait until the new admiinistra- 
tion came In. 

(). Which eame in when ? 

A. In January, 1881. 
In pursuance of that understanding Mr. Root’s letter of January 


a 
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Srd, ISS1. whieh is IMiproperly dated lrere T8SQ. was written. and nv 


. 7 ] ° 4° H Tie ‘ ° % ] TWs4 ° v*, 1 ee i sk , } fa ‘ (" Lae 
repiy OF sanuary Sth, 1981, Was mace, bhp pursuanee OF that 
‘ 4 
+ a * a . } J vw ] v< : oo | fe , Oa lan % 
SS ande rstand ne, and of those letters, i was at Jefferson City on 


the 10th of January, ISS. Ou that occasion [had an interview 
in the Governor’s oflice with Gov. Crittenden, Auditor Walker, and 
the State treasurer, Mr. Chappell, in which [informed them of the 
desire and purpose of the railroad company to execute the mortgage 
under the act of 1865, and pay to the State the three millions of dol- 
lars of principal and the accrued interest to the time the payment 
should be made. On that oecasion the Governor e elaine his sat- 
isfaction with the purpose, and I ree “all that he said that it would put 
the matter very much at rest in the State, because there had always 
been a great deal of anxiety upon the part t of the _* Je and many 
of the public men of the State about whether the State had not lost 
its lien, or some part of it, by reason of the renewal act of 1874, and 
that he was glad to know that it was our purpose to pay it. The ex- 
pressions led me, out of an abundance of caution, to say to him that 
as he had requested me to ask Mr. Dowd to make his proposition 
What he intended to do formally in writing to him, so that he could 

have something to base a message upon to the Legislature to 
881 be sure that I was not mistaking the matter, I said to him, I 

shall write the letter here, and [ should be glad if you would 
look at it. He rephed, “I am quite busy; just show it to Mr. 
Walker, who, as auditor, will have to have more active charge of 
this matter than anybody else.” 

I think I wrote it ia the Governor’s office, at the desk of his pri- 
vate secretary. J am guite confident I did write it at the desk of 
his private secretary. 

(The original letter was then produced and handed to witness.) 

The witness resuming: Yes; [ wrote it in the Governor’s office. 

Q. Flow do vou know that ? 

As recognize the paper and remember the oceasion. 

Q. Describe it—it is written on what kind of heading 7? 

A. On the regular letter heading of the executive department of 
the State of Missouri; the City of Jefterson. 

Q. After you had written the letter, who saw it, if any one ? 

A. After I had written the letter? Mr. Walker while I was 
writing the letter went out and came back; he was present when the 

Governor said “ show it to Mr. Walker,” and I passed him 
S82 = letter and he read it and returned it to me, and said it 

vas all right, and [ immediately posted it. 

T his letter states, among other things, that this interview was 
with Gov. Crittenden, State Auditor Walker, and Treasurer Chap- 
pell, with reference to the mortgage and payment of the State debt 
under the act of February 20, 1865. What was said in regard to 
the act under which the yp: ayment was to be made and the purpose 
of its being made ¢ 

A. It was said to be under the act of 1865, because I had taken 
to the capitol with me a compilation of the laws and charters appli- 


| 
i 
| 
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cable to the Hannibal and St. Joseph Railroad Con:pany, and ported 


out the act of 1865 as the power for the COT pany to execute the 
mortgage and mike the pavinent, ana the power ena duty oft the 


State officers under it to accept it and transfer the Hen. Further, I 
Was asked in that conversation what rate of interest the $3,000,000 
of bonds to be issned under the act of 1865 would bear. [ replied 
six per cent. 
(). You rephed to whom ? 
A. To those three gentlemen with whom I was having the inter- 
view, 
(). Name them. 
883 A. The Governor, the auditor, and the treasurer. When 
I had replied six per cent., the inquiry was made, * but if vou 
are not going to get a lower rate of interest, why not let the State 
debt stand and pay that 7” [ then explained to them what the pnr- 
pose was; that our object in paying this len was to get the control 
of it in these trustees, so that we could thereby finally merge it into 
a consolidated mortgage that we intended to put upon the road for 
the purpose of accomplishing the object of exchanging the bonds 
under the proposed consolidated mortgage for the Cameron branch 
bonds, the Quincy and Palmyra branch bonds, and the four million 
dollars of the second mortgage on the main line bonds, which bore 
8 and 10 per cent. interest—some 8 and some 10; that the purpose 
was to get charge of this first lien upon the line of the road and 
transfer it into this consolidated mortgage, so as to induce the ex- 
change of these other bonds that [ have mentioned into six per cent, 
bonds. 
(). This letter of Jane 10 says that this interview was with refer- 
ence to the mortgage and payment of the State debt; what 
S84. mortgage Was referred to in that conversation ? 
A. The one that the letter speaks of; the mortgage under 
the act of February 20, 1865. 
Q. Were your statements in this letter to Mr. Root as to what the 
Governor suggested, correct 7 
A. Yes, sir. 
Q. What did Gov. Crittenden say, if anything, concerning any 
legislation that he thought might be necessary ? 
A. Substantially what the letter says that he said. 
(). In order to do what ? 
A. To profitably use the money that we were proposing to pay 
them. 
Q. What was said, if anything, in regard to a letter to the presi- 
dent of the company, and who said it 7 
A. ITcannot auswer that anv better than the letter answers it. 
The Governor suggested that some legislation would be necessary to 
enable the State to handle the funds profitably when paid in. Ile 
suggested that the president of the company, Mr. Dowd, formally 
notify him of the parpose to pay, naming the time withtn which he 
expected to accomplish it, so that he would have something on which 
o¢ 
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to buse a message to the Legislature recommending such tian- 
SSH per of disposing of the funds as he should determine was 

best. Of course I do not mean to say that that was the Gov- 
ernor’s exact language, but that was the substance of It. 

Q. Do you know of any letter having been written by President 
Dowd in pursuance of that suggestion; and if so, state what you 
what you know about it 7 

A. I know that the letter was written. 

(). What letter? 

A. The letter a copy of which is printed at page 6 of the exhibit 
to Mr. Tittt’s deposition from Mr. Dowd to Governor Crittenden, 
was written and transmitted. IL saw the original once or twice in 
possession of the State officers. | 

(). When did you receive a copy of the letter of President Dowd 
of January 19, 1081, addressed to the Governor and printed on page 
6, and from whom ? . 

A. IT received a copy of it from Mr. Root, transmitted with his 
letter.of January 21, 1881, found on pages 4 and 5 of the exhibit to 
Mr. ‘Tifft’s deposition. 

(). You say you saw that in the possession of the Governor ? 

A. No, sir. 

Q. Do vou know whether it came into the bands of the Governor ? 

A. I know it was at some of the interviews with the fund 
S86 commissioners after that time. I saw the paper there. Pos- 
sibly the auditor had it in actual possession. 

Q. Do you know about the interview held in New York in Feb- 
ruary, 1881, between the State auditor, Walker, and certain officers 
of the Hannibal and St. Joseph Railroad Co.? If so, state, if vou 
know, how that interview came to be brought about. 

A. That interview was brought about in this way: Mr. Walker 
at some of our meetings prior to that time suggested to me at one 
of these meetings that the money could not all be presently used by 
the State in calling in indebtedness that they would have a right to 
pay, and asked me if some plan could be arranged by which we 
could pay the money as their indebtedness matured or became subject 
to call, To that I replied that [ had no authority to negotiate upon 
that subject, and suggested that if that question was to be discussed 
the best way would be for such of them as would do so to come to 
New York, and some one suggested that the State did not have any 
money to pay the expenses to New York, and I said: ** Well, Twill 

tuke care of the expense myself,” something in that way. 
$87 ‘They then had a conuterence among themselves, and it was 

determined that Mr. Walker should come to New York, 
which he did, and I came with him from St. Louis to New York. 

Q. I call your attention now to the letter addressed by yourself’ to 
Mr. Ehhu Root, dated January 15th, 1881, as found on pages 3 and 
4of Exhibit X 1, and ask you if you now recollect any conversation 
with the fand commissioners touching the proposed payment, and if 
so, state what that conversation was ? 
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A. This letter referred to the same interview from which [ wrete 
him at Jeiferson City on the 10th; there was talk about the amount 
of money that they could then use. 

(). Tlow much was it ? 

A. [cannot remember the amount; I suppose, though, that my 
Impression was correct about it at that time. However, let me say 
I tind one error in the letter, and it is not a misprint either; be- 
cause [was laboring under the Impression that that was true, that 
the treasurer was one of the fund commissioners, and was astonished 
to find afterwards he was not; [ got my impressions from the con- 
Versations and wrote my impression at that time there as I had 

them. 
SSS Q. Do you recall that there was a conversation then as to 
the amount of money that could be presently handled and 
utilized by the State ? 

A. Yes, sir. 

(). What does this letter state it to be ? 

A. Less than $2,000,000. 

(). This was written when it was fresh in your mind and intended 
to be correct ¢ 

A. Yes, sir. 

Q. Have you any doubt that it does state what you understood to 
be the fact at the time it was written 7 

A. No, sir; | am quite confident it does express my under- 
standing from that conversation. 

Q. The interview in February in New York, to which you have 
already referred, was in response to President Dowd’s letter of Jan- 
uary 19th, was it ? 

(Objected as leading and also on the ground that the interview 
itself will show what it was in response to, ) 

Q. What relation, if any, exists between Mr. Dowd’s letter of 
January 19th, 1881, and the interview in February with Mr. 
Walker ? 

A. This relation, that the letter of President Dowd of January 

19th was before the fund commissioners for their consid- 
859 eration. During the consideration of the propositions con- 

tained in that letter by the State officials the suggestion was 
made of the instalment plan, and upon my replying that [had no 
authority to negotiate upon that subjeet, and suggesting that they or 
such of them as could come to New York should come here for the 
purpose of talking that matter over. The fund commissioners de- 
termined that Mr. Walker should come, and he came in that way. 

Q. Where did that interview take place in New York and when ? 

A. At the office of the company, 78) Broadway; [T couldmt fix 
the date otherwise than by my telegram on page 8 of the exhibit to 
Mr. Tittt?s deposition. 

(). State as near as vou can. 

A. It was shortly atter the 9th of February. 

(). Who was present during that interview ¢ 
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A. There were present Mr. Walker, Mr. Dowd, Mr. Ehihn Root, 
Mr. John A. Hilton, the secretary, was in the office, but [think he 
was engaged about his books, and may be one or two of the others— 
the messenger boys. 

Q. T mean taking part in it 7 

A. The three gentlemen I have named and myself, 

(). Were you there during the entire interview ? 
SO) A. In and about the office; ves. 

(). State as full as you are able what was said and done 
during that interview ? 

(Objected to as irrelevant and incompetent.) 

A. [think the conversation was opened aiter the ordinary cour- 
tesies and introductions were passed, by Mr. Walker saying: “* We 
find on examination that we are going to lose considerable money if 
we accept your offer.” Mr. Dowd, as [T recall his reply, said: «We 
have been led to believe that vou were quite anxious to have the 
payment made.” “« Well,” Walker said, * we are not as anxious as 
we were, from the fact that we find we can't use the money as we 
thought we could.” He then went ahead and proposed his — 
instalment plan; no, the other plan was proposed first; he 
then took from his pocket certain) memoranda’ and possibly 
some auditors reports in pamphlet form and made to Mr. Dowd 
and Mr. Root a statement of the situation of what is) known 
in Missouri as the 5-20 bonds and some other of the State 
debt proper, as they term it, that was or soon would be subject to 

call: showed the various dates to them at which calls or 
SO] payment on matured bonds could be made; fixed a value 

upon the use of money, which I can’t reeall how that was fixed 
or anything about it, and announced as the result of all that they 
would suffer a loss about equal to one vear’s interest upon the entire 
debt, or $180,000, and said: «Now, if vou will pay us that, we will 
be satishied, and this whole matter will be settled up,” or words sub- 
stantially to that effect. 

(). What was said in response to that suggestion, and by whom ? 

A. Hither Mr. Root or Mr, Dowd, I can’t recall which, after some 
little consultation between themselves, there just in the presence of 
all, Mr. Dowd, [ think it was, announced that they could not pay 
the $180,000, and assigned for it the reason that they were Managing 
a trust property, and that the authority for the pavient of the 
$3,000,000 and the accrued interest seemed to exhaust under the act 
their power and authority, | 

(). What was next said or done at that interview 2 

A, Then Mr. Walker, having before him this data of the maturity 

and times at which the bonds became subject to eall, pro- 
S32 posed that the money should be paid in instaliménts as they 

could use it, the payments to be made in sneh amount and at 
such times as could be presently used by the State to eall the debt 
and pay the debt as he understood it to be subject to eall and 
natured 
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(). Is this all the first day, now ? 

A. Yes, sir; that Mr. Dowd either said he would consider or have 
it considered, | don’t reeall whieh, and advise him about whether 
it could be done or not. That closed up the first interview of the 
afternoon; there was another mterview the next morning. 

(3. Who were present ¢ 

A. The same parties. 

(). Where 4 

A. At the same place. as Tremember it now. The only thing the 
next morning was Mr. Walker simply announced or expressed his 
gratification at having met these gentlemen ; that they seemed to 
be so well disposed to put the State to as little trouble as possible 
and to as little expense as possible, that he would go home and re- 
port to the fund commissioners what had been done, I think that 
was the substance of all the morning interview. 

(). Was any conclusion reached, and if so, what, in regard 
893 to the instalment plan ? 
A. Reaehed when 7 

Q. At that February interview. 

A. No other conclusion than that [ have named reached at that 
time, that Mr. Dowd would consider it, or have it considered; I 
don’t know which he was to do, and he was to advise them. 

(). What was said at that time at the February interview, if any- 
thing, in regard to the extent of the claim of the State in respect of 
interest to acerue down to the date of the maturity of the bonds 7 

A. If vou mean to ask me by that question. whether he claimed 
that we were required to pay interest to the maturity of the bonds, 
T answer you that there was no claim made. If vou mean to ask 
me just what was said in regard to that—in regard to the claim of 
the State—I can do that. 

Q. IT want vou to state it. 

A. Mr. Walker said, after saving how generous the State had been 
in fostering the road, and Mr. Dowd, arguing quite as eloquently, tiat 
the advantages of the road to the State had been quite as much as the 

advantages of the State to the road, Mr. Walker finally said : 
894 «Well, this matter ought to be settled upon an equitable basis ; 

this matter onght to be adjusted equitably, and we think the 
equitable thing for vou to do would be to just make us whole now 
in the amount that we will lose between the times that vou would 
pay us this money and the time that we could use it, or else pay it to 
us upon this instalment plan.” “Phose were the only two claims or 
ideas as to the right of the State or the abilities of the company 
that were advanced by him at the thine. 

Q. State, if vou know, what was the result of the company’s con- 
sideration of the instalment plan, and whether this was communi- 
ented. and if so, how and when, to the officers ? 

A. [know by reason of receiving the letter printed on page 16 of 
the exhibit to Mr. Titft's deposition, addressed to me by Mr. Dowd, 
what conelusion was reached; that letter, received in due course of 
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mail after its date, was by me delivered in person to the tund e@om- 
missioners as the best way of giving them notice of what it con- 
tained. 

(). Is this letter traly and correctly printed here in this exhibit, to 

the best of your beliet ? 
895 A. I think itis. In fact I ecan say [ know it 1s, because 
we compared it here with the original, which they have. 

Q. It is compared with the original now in the possession of 
Whom ? 

A. The attorney-general of the State of Missourt. 

(). So that you know it is correctly printed { 

A. Yes, si 

And how soon was that delivered to the State officers; to whom 
did vou deliver it ? 

A. I think I handed it into the hands of Mr. Walker, but the 
attorney-general and Governor were present. 

(). About when ? 

A. Il ean’t fix the date; it was a short time after the date of the 
letter; as soon asit could be received, and I could go over to the 
capitol from my home. 

Did vou have any conversation with the State officers at the 
time that you delivered this letter of April 19th in respect of it ? 

A. None, sir, that [ ean reeall, 

(). When was your next interview with the State officers touching 
this matter, as near as you can recollect 7 

That would be difficult to determine. My impression is 
896 that I had an interview with him on the 5th of May, but that 
interview resulted in a simple postponement. 

Q. IT will call your attention to the despatch on page 14 of Exlnibit 
X 1, dated April 25, 1881, to Mr. Root: * Fund commissioners will 
answer on dth May.” What did that refer to ? 

That refers to having had some interview with them about 
that time—April 25th; on that day possibly. They took until the 
5th of May to answer me whether they wouid receive the money 
that we were proposing to pay. 

(. Proposing in what le.ter 4 

A. Proposing in the letter of Mr. Dowd of Jam y 19th. 

(). Had any other proposition been made to them for their action, 


sO far as you know, except the one contained in Mr. Dowd’s letter of 


Jaun’y the 19th ? 

A. Nothing until the 26th day of May. 

Q. Prior to the 26th of May, had any answer been communicated 
to you by the Governor or any of the State offivers to Mr. Dowd’s 
proposition for the purpose of being communicated to Mr. Dowd or 
the trustees 7 

A. No, sir. 

(. What occurred on the 26th day of May 

A. On the 26th day of May I had an ap pointiner it. JI went 
over on the 26th of M: ay to see the commissioners, and failed 
tu sec them on that day. 
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(). To see them about what 7 

A. About the payment of this inoney; and on that day [ wrote a 
letter, which is printed as exhibit C5 (page 75) to the omginal bill 
of complaint, and delivered it to Mr Waller, [think. 

Q). Was there any time fixed in which you were to have an answer 
to that letter ¢ | 

(Objected to, because it assumes that there was to be an answer to 
the letter, which was not proved.) 

A. My impression is that T was to meet them on the Tuesday fol- 
lowing that. : 

(). [call vour attention to the dispateh printed on page 18, of May 
6, as follows: * William Dowd, president, 70 Broadway, New York, 
Wis there. They postponed auswer until the tenth. Geo. W. Eas- 
ley.” State what that means. 

A. That means that I was there on the 6th day of May. 
Q. Was where? 
A. At Jefferson City. 
(). Who with ? 
A. The tund commissioners. 
Q. Postponed answer to what ? 
848 A. To the proposition contained in his letter of Jawy loth. 
(Q. Teall attention tothe dispatch of May 17, 1881, as fol- 
lows: “ N. Y., May 17, 1881. Geo. W. Easley, Hannibai, Mo. We 
are losing valuable time in our bond scheme. I suggest you go to 
the capital and have it decided one way orthe other. Wim. Dowd.” 
‘Vo what did that refer, as you understand it, and what did yo do, if 
anvthing, in pursuance of that dispatch 7 

A. IT remember that dispatch very distinctly, because it is the only 
dispatch in a scolding temper that [ ever received from Mr. Dowd, 
and [ thought it had a complaining tone, and it fastened itself upon 
mvimind; L had done the best I could to get the commissioners to- 
gether; my impression is that the Governor was away trom the 
capital; [ got the information in some way that he was not in the 
capital, and [T went to work, and it resalted in my arranging a meet- 
ing for the 26th, and [ went there on the 26th, and [I dom’t think the 
Governor had vet returned, and therefore [ telegraphed on the 26th 
that I conldn’t get the commissioners together until next Tuesday ; 
While there on the 26th—this long delav from January 19th to May 

26th having passed with the persistent efforts that I had made 
899 = to get a reply to the proposition contained in Mr. Dowd’s let- 

ter of January the 19th, caused me to re-read the letter on 
that day and I thought that it might be construed that it didn’t call 
for any reply; [ therefore wrote the letter of May 26th for the pur- 
pose chrystalizing the whole thing into one paper and to ask a 
reply ; that was but one of the reasons why 1 did so. 

(). And what time was arranged, if any, for the commissioners 
to consider the matter embraced in vour letter of Mav 26th? 

A. That one of Mav 26th, T don’t think that we had made a deti- 
nite appointment for Tuesday, bat [ think [ determined it was im- 
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possible to get them together before that time; they were not able, 
[ think, to tell when the Governor would return to the capital; if 
it was the Governor: it Was either the Governor was away from the 
capital or Mr. Walker was up in Couper or Toward county at lis 
place there; either the Governor was away or Mr. Walker, one or 
the other, at that time; I ean’t recall which. 

(). Did vou receive the despatch dated New York, May 27th, 

881. “«N. Y., May 27,1881. Geo, W. Easley, Hannibal, 
900 Mo. If they won’t accept money arrange with treasurer to 

come to N. Y. and receive tender. If he will do so, it will 
save us several thousand dollars. Wm. Dowd.” Did you get 
that ? 

A. I did so. 

(). What did vou do. if anything, in consequence of it ¢ 

A. I didn’t do anything in consequence of it, except to telegraph 
him my reply on that page there. You will see if you examine that 
why I didn’t do anything. 

Q. The reply states: * Message received. You shall know by Sat- 
urday night. [hope not to be toreed to use your offer. Geo. W. 
Kaslev.”? What occurred between you and the State officers, if any- 
thing, which led vou to send that despateh ? 

A. Nothing directly. After the receipt of Mr. Dowd’s telegram, 
and before the sending of mine on the next day, [ had gone home, I 
think, by the way of St. Louis; [ received his telegram of May 27th 
at home; that is my impression; [arriving there on the Keokuk 
train at 3 o’clock in the afternoon; that is my memory about it. 

The reason why I had come to that conclusion was this: that 
901 after Mr. Walker’s visit to New Yori in February the * Mis- 

sourl Republican,” a newspaper printed at St. Louis, had be- 
guna very violent attack against the company for wanting to piv 
this money, and had worked up considerable feeling among the 
newspapers and other followers that the ** Missouri Republican” had 
in the State. 

( Detendants’ counsel objects to anything that was stated in the 
« Missouri Republican ” as irrelevant and incompetent. ) 

(). Just state briefly what vou considered it to be 7 

A. In going through St. Louis, or on getting home, one or the 
other, 1 found there an editorial from: the columns of the * Missouri 
Republican * which put an entirely new aspect upon its face and 
showed that for some eause or other they had changed their position. 

(Objected to as Incompetent, irrelevant, and immaterial.) 

Qi? The witness resuming: [ knew the relations between the 

State officers and the « Missouri Republican”? to be such, or 
believed them to be such, that whatever the * Missouri Republican ” 
desired to be done would be done; (objected to as incompetent and 
irrelevant ;) and therefore at that time, on that date I tor the first time 
had the hope that that money would be accepted. Another reason that 
confirmed it was that the State officers, who were present atthe capital, 


were beginning to talk about the mode and manner of the receipt of 
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this moneyvin case they didtake if. Then Dlearned, on passing through 
st. Louis, incidentally, that Mr. Van Blarcom, who is connected with 
the Bank of Commerce in St. Lonis, was very much exercised to 
know, also, whether 1€ was to be— (defendants’ counsel objects to any 
statement of Mr. Van Blareomb, as irrelevant, incompetent and im- 
material)—whether it was taken or not, so that he conid provide the 
bonds that he would have to put up as collateral. All these incidents 
together gave ine just what I expressed, the hope that the money was 
going to be accepted. 

Q. To what does the despatch of June Ist, 1881, to Mr. Dowd 
reter ? 

A. It refers to the fact that the meeting with the fund = comunis- 
sioners would not take place until the Friday following ; the meeting 
for the purpose of determining this matter. 

(). What matter ? 

A. The matter of the acceptance or rejection of this 
903 $5,090,000 that we proposed to pay. 

(). When did the commissioners finally meet to ‘consider 
the proposition contained in the letter of January the 19th and your 
letter of May 26th, 1881 7 

A. They finally considered and repled to those propositions on 
the 13th day of June. 

(Q). Where were you on the 13th day of June ? 

A. At Jefferson City 

Q. Tlow did you happen to be there that day 7 

A. [ went there because the commissioners were at that time to 
make their reply. Let me give another reason why [ had expressed 
this hope on the 28th of May that the money would be accepted. 
It was because on the Tuesday just prior to that, on the 27th, 
at Jefferson City, the question was discussed between a number of 
us, especially between the attorney-general and riyself, as to what 
the etfect of a tender of this money would be, and I was sitisfied, 
from what the attornev-general had said, that he had been examin- 
ing that question, 

(). State whether what was proposed in the way of tender 
904 appears in the correspondence here known as Exhibit X. 

A. Yes, sir. 

(). Did vou have any conversation with any of the State officers, 
and if so, When and where, in respect tothe proposed tender, and 
what sum was if proposed to tender ? 

A. I talked with all the fund commissioners, and also with the 
State treasurer, upon this subject of a tender, at various times. The 
alternative presented by me to them was always that if they did not 
accept the first proposition contained in my letter of May 26th, in 
which I stated to them, “If you are willing to accept said sum, and 
direct the treasurer to give the receipt and the Governor the release 
provided for in said aet, [ will be pleased to know at once when and 
in What shape you would like the funds—the alternative presented 
to them at all times in regard to the tender was.” In case you de- 

vd 
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cline that offer to pay on those conditions S5,000.000, T will tender 
vou S35. o0od, end thie set uitl terest acerued Hh? to the date thint 
I innise the tender, 
Q. «It you accept the $3,090,000." then what 7 
GQ) A. There could be no question of tender then following, 
it they accepted it. H supposed tliat Wiis the end ot the whole 
matter. 

Q. State any conversation you may have had with the State offi- 
officers. or with the attorney-general concerning a tender, or the 
etfect of a tender, if it were made. 

A. The only conversation that T can recall with the attorney- 
general was in his office, I think about May the 26th or 27th, (there 
had been talk about this before.) in which he said that he had been 
examining the gnestion of the etfeet of a tender, and L mentioned 
the fact that possibly there Was a dnanuscript opinion ino a case, the 
name of which I can’t reeall, where the Supreme Court of Missouri 
had just decided it, and he expressed himself as feartul of the effect 
of declining the amount for tear he would lose the hen. 1 had 
pointed out to the fund commissioners Invself my view as to the 
effects of a tender of the amount, if it turned out to be the right 
amount, of this 88,000,000 consolidated mortgage, which had been 
recorded shortly after April 12th; that there were S4.000,000 of 

eiglit per cent. bonds upon the main line, and that [ thought 
GOOG the State’s len would he postponed to those liens 12) Cuse 

they declined the tender, if it should be made; these views 
were all presented, however, betore June 13th, and betore the 
accepiance of our otter to pay he S5.090 000 on the conditions 
named in my letter of May z6th and Mr. Dowd’s letter of January 
Mth. 

(. See if L understood you correctly. In respeet of tender and 
the effect of it, [ understand you to have called their attention to 
the well-settled principle of equity law, that if the mortgagor makes 
to the mortgagee a sufficient legal tender of the debt, and it is re- 
fused, it has the effect to discharge the lien 7 

A. Yes. 

Q). Did you present that point to the attornev-general 4 

A. Yes, sir. 

Q). What was said betfveen vou and him touching that point ? 

A. Ile said that he had been examining that qhtestion, and it was 
the question that he feared in the case. 

(). And it was in reference to that. that you called attention to a 
decision of your own Supreme Court % 

A. Yes, sir; [don’t remember the case how, 
JO7 Q. What have you to say as to this being distinctly prior 
to June the th ¢ 
A. Oh, [ know it Was, because all question of tender Imime- 
diately went out of Inv nund when they said on the 3th of lane, 
We will accept your money and execute. this receipt and certificate ; 
wil occasion tor tender or thought about tender ceased then. 
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Q. T want ven to state clrenmstiantially how and when and where 
vou learned the result of the deliberations of the State officers on 
the 13th day of June. 

A. On the morning of the 13th of June I went to Jefferson City: 
the Governor, attorney-general, and State auditor met in the | 
room of the Governor’s office, and after some inmaterial Conversa- 
tion they retired to the private room of the Governor's othee, as I 
recall it, opening into this larger room, and lad their consultation 
there. When they had been there some time they called me into 
this office, this room in which the Governor keeps his private desk. 
2. Whom did you tind there ? 

A. [ found the Governor, the attorney-general, and the auditor 
(). Constituting what ? 
\. The board of fund commissioners; the Governor was just 

In the act of puttingon his hat.and going out, and said to the 
Y0S gentlemen that he had to take the train ; [belheve he was going 

to Baltimore; that 1s my memory; but just while he was doing 
this the attorney-general came in, and, with a paper in his hand, 
sald: * We have concluded, or determined ”—-I dowt know which 
word he used—*if you offer to pay us $3,090,000 °—I domt know 
Whether he said “if vou offer” or if the * trustees offer ’—** we will 
accept it and receipt for it on account of the statutory mortgage the 
State hoids against the railroad.’ [ took the paper and glanced my 
eves over it so that [understood what it was, and said to him: «I 
ain not so particular about the receipt; [ domt care whether there 
Is anv receipt or not. 

(). Who was present ! ? 

A. All three of these fund commissioners. 

Q). Including the Governor ¢ 

A. Yes, sir; the Governor, in the meantime, may have stepped 
into the front offiee; Tam not sure of that, because, as a heron, j 
Was talking to the attorney-general then as a lawyer. IT said: +I 
un not so particular; LT domt care anything about the receipt; the 
thing TL want is a certificate under the aet of 1865, showing that it is 

paid under that act.” tle thought for a moment, and then 
909 replied: * [see no objection to that.” [then said, * that is 

all right; thatis as mueh as [ could expect; [could not have 
done more if [had been in your place.” Now, [ state this circam- 
stantially, because these gentlemen attribute that remark as being 
made to the fund commissioners when it was directed to the attor- 
nev-general, 
(). Meaning thereby what 7 


Aree 


a 

A. Meaning thereby, [ had never up to that instant had ai ex- 
pression from the attorney: geueral as to lis eonstruction of this act, 
and [was meaning thereby to express my gratifigation that the law 
officer of the State, for the first tne, was concurring In my constrac- 
tion of the act; [ meant that I, under the construction that I gave to 
it, conldm’t have done anv more that he was doing in giving me that 
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(). Then what ¢ 
A. We left the capital building. 
(). What about the certificate 7 
A. Lam going to tell you about that. The attorney-general went 
to his office, which in the Supreme Court building, which stands 
in the capitol grounds a distance from it; I stepped in the clerk’s 
office of the Supreme Court and eaught hold of a pad of soft paper 
and a pencil,and [ wrote the certificate in the form that it 
910 appears in that letter of instructions, and submitted it to the 
attorney-general, and it was then incorporated in that letter 
of instructions, 
Q. Where did you write that 7 
A. I wrote it in the office of the Supreme Court, clerk right across 
the hall from the attorney-general’s office. 


4 
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(). Who was present when you wrote it ‘ 

A. I don't think there was any one. 

() You wrote it and did what 7? 

A. Carried it across the hall and handed it to General Mclntyre. 
(). What was said between you and General McIntyre, the at- 


torney-general ? 

A. I then went out and lett him there ; this was a little after noon ; 
I left him there, and we then, [ think, went and got our dinners and 
came back, and these instructions were prepared and handed over to 
Mr. Chappell; there I began my arrangements with Mr. Chappell, 
to know when we would come to New York. 

(). What was his remark with reference to that form of certificate 
that you prepared { 

A. He made no remark. [ handed it to him, and he made no re- 

mark, but had it for lis examination, and i took it that it was 
Vil satisfactory or he would not have incorporated it in the letter 

of instructions; the answer that he made was, to incorporate 
it in the letter of instructions and sign it. 

Q. Did you have a copy of that letter of instructions to the State 
treasurer. 

A. No, Sir, 

(). Was any discussion had by you or any of the fund commis- 
sioners, Including the attorney-geueral, in respect of the phraseology 
of the certificate or receipt 7 | 

A. No, sir; 1 beheve I have told vou, from the time that General 
Melntyre came out of the office, when I went into the Governor's 
private office, and McIntyre begau to read from this paper, down to 
the time I saw the letter of instruetions in Chappell’s hands, every 
word that oecurred., 

(). Phere was no discussion or consideration as to to particular 
meaning of the words * on account,” either occurring in the receipt or 
certificate ¢ 

A. No, sir. 

(). ilad you at any time daring these negotiations ever proposed 
a partial payment of the State debt! 


4 


ROLSTON ET AL. V. CRITTENDEN ET AL. AGI 


A. I did not; I could not have proposed it, because Mr 

912. Dowd’s letter of April the 19th to me, and which I delivered 
to the fund commissioners as an answer to Mr. Walker’s prop- 
osition to pay by partial payments or instalments, were so distinct a 
refusal of any partial payments that [ could not possibly have done so, 

Q. What was the proposition in that letter of May 26th? Turn 
to it and read it as to the amount. 

A. ‘There was first a proposition——— 

Q). Read it. 

A. There was this proposition to pay $3,090,000 in whatever funds 
and in whatever shape they would hike it if they would accept that 
suin and direct the treasurer to give the receipt and the Governor 
the release provided for in the act of Feb’y 20th, 1865, and it con- 
tained the further proposition that if they determined not to accept 
If. 

by Mr. MecInryre: 


(). What is that you are speaking about now, the letter of May 26 ? 


A. Yes; the letter of May 26. — 

(Detendants’ counsel objects to the answer, because the letter itself 
contains the propositions that were made, and the letter will speak 
tor itself.) 

The Wiirxess: [le asks meif I made any different propo- 

Y13 sitions from this. I say these were the only propositions that 

were ever discussed, the proposition that [have just given 

you, and the other, that if they determined not to accept the money, 

then to agree with us upon some convenient mode of making a ten- 

der. Of course we never came to the second one, beeanse the ae- 
ceptance of the money obviated it. 

(). Do you know of any meeting here in New York on or about the 
20th day of June, 1881,in respect of this payment; and if so, state 
how that meeting came to be held? 

A. Immediately upon knowing that Mr. Chappell had received 
the letter of instruction of the fund commissioners dated June 13th, 
Thad an interview with him, in whieh I agreed that as soon as I 
ascertained what day would be convenient for Mr. Dowd in New 
York I would let him know, and that we would eome to New York. 
[ vot that information from Mr. Dowd that the 20th would do, and 
[ telegraphed to Mr. Chappell and his aid that he would be here. 
Ife came to New York, I domt know by what line; [ came by the 
Wabash and Central, and on the morning of the 20th my impression 

is that I met him at the Fifth Avenue ILlotel. We came 
O14 down town together. 
(. Your correspondence with the officers of the company 
In respect to this matter will be found where % 

A. Will be found in the printed exhibit to Mr. Titfts deposition, 

(). State whether von were present at the time of the payment of 
the payment of the $3,090,000 to the State treasurer; and if so, state 
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where it occurred, who were present, and What was satd and done at 
that meeting. 

A. It resulted in Mr. Chappell, Mr. Rolston, Mr. William Dowd, 
Mr. Heman Dowd, Mr. Elihu Root, myself, and one and probably 
two of the officers of the Bank of Commerce in this city meeting 
and congregating in the directors’ room of that bank; there Mr. 
Rolston produced a check for 83,090,000. That check was endorsed 
by himself and Mr. Heiman Dowd, I think, and was carried forward 
into the bank room—the bank proper—for the purpose of having a 
certificate of deposit made. While that was going on, which con- 
sumed the most of the time, there was pleasantry by wav of talk. 
Mr. Chappell had with him duplicate receipts and certificates all 

eomplete, I think, but the date and his signature, when this 
915 certificate of deposit was brought in, and he examined it and 
found it was in a shape that was satisfactory to him. Ile took 
the pen and dated and signed the four papers, 2 of which he kept, 
one of which Mr. Dowd took, and the other of which Mr. Rolston 
took, I think. Those papers were the original and duplicate of the 


receipt, and made substantiaily in the form set out in the letter of 


Instructions. 

(). Which one did Mr. Dowd take ¢ and which one did Mr. Rol- 
ston take ? 

A. I think Mr. Rolston took the certificate. I think a dupheate 
certificate. Lam not sure about that, however. There was then 
some talk or conversation as to who should have the original of this 
certificate. Lt was finally determined—I won’t undertake to state 
the mode by which it was determined—that it was Mr. Chappell’s 
duty as treasurer to deliver that paper to the Governor, and [ think 
he said that he would do so. 

Q What paper is that? (Landing witness paper.) 

A. I think I recognize that as one of the papers that was there— 
this receipt. 

(). One of the original receipts $ 

A. Yes, sir. 

Q. Do you know whether the receipts and certificates pro- 
$16 duced by Mr. Chappell on that occasion were in part. tilled 
up When he produced them 7 

A. Yes; and I think I know that thev were written before he 
left Missouri. 

©. Tow do vou know that ? 

A. I think 1 saw them. 

Q. What kind of paper is that written on ? 

\. That is one of his ordinary reeeipts in the treasurer’s office. 

(). With the vignette on it ’ 

A Yes; and the seal, with the impression of his official seal on 
it, too; and then I recognize the handwriting of Mr. Davidson, his 
clerk, or cashier. 

(Objected to on the gronnd that the paper itself shows all these 
things, and this is secondary evidence. ) 


by 
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¢ ; v, ’ ‘ ‘ f f 
t the names of the trustees, and the 
_ ‘ 7 ‘ } t XY , . ‘ oa at ‘ 

POL in the date. NOW, Vou Wii see 


A. very part of it exece 
treasurer’s signature, and th 
why those were doubtless lett out because ot the peculiar form. You 
Will notice they are not set ont in full in the form of the certificate 
there. In drafting it [ just hurriedly said: “ Rolston, Root, &e., 

trustees.” Therefore the names were put on by Mr. Chappell 
917 here because he «didn’t have the first names there at all. I 
dom’t know that [ knew their first names. 

Q). In what respect was the original receipt, which TD now show 
vou, delivered by Mr. Chappell on that occasion, (being No. 553,) 
incomplete as he produced it at that time ? | 

A. [t was completed in every respect, except the figure “ 20th” in 
the date, the names © R. G. Rolston, Leman Dowd, and Oren Root, 


jr.” and his signature. 


Q). In whose handwriting is the body of the receipt, if you know ? 

A. [ think it isin Mr. Davidsom’s, his clerk or cashier; [ domt 
know which. 

(). In whose handwriting are the words which you say were filled 
was : the ume of the payment ? . 

. They are Mr. Chappel?s. [remember of his writing his name 
cp clally, 
That bears the seal of the State ? 

A IT suppose it has. It purports to bear the seal of the State 
treasurers olfice. 

(Objected to as secondary evidence. ) 

A. I think the certificate was prepared and complete in everything, 

except in the same respects as the receipt. [ want to makea 
918 correction since talking with Mr. Chappell and Mir. Dowd. 
[ am mistaken about Mr. [leman Dowd being present. — It 
was at the Farmers’? Loan & Trust Company, immediately preceding 
this, that [saw lim. 
The other gentlemen, with that exception, were present, as you 
have stated, at this payment on June 20th ? 

A. Yes. 

(). ILow long did that interview last 7 

A. A very short time. The most of the time was taken up in 
waiting for this certificate of deposit to be brought from the bank 
back in the directors’ room. 7 

(). Which bank-—the national bank 4 

A. No; the Bank of Commerce, | 

(). Was there any discussion had between any of the parties on 
the one side and Mr. Chappel! on the other, touching the meaning of 
anv language in that receipt or certificate ? 

A. No, SIP. 

Q. Was anv attention called to or any discussion had, or any state- 
ments made by any party, as to the words * on account ” occurring 
in the certificate or in the re celpts 

A. Not one word. As soon as the papers were distribu: ed in the 
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manner in which [have told vou, and it was determined Mr. 
S19 Chappell would convey the original certificate to the Governor, 

Mr. Rolston then said: « Well, [will keep or [should keep ”—— 
[ don’t know which he used—* this paper until I get the assign- 
ment.” And he said yes, that was proper. 

(). Who said yes ? 

A. I dont know now who said so; I don’t remember who said so, 
but there was then following that some conversation—but a word or 
so between him and Mr. Chappell—which IT don’t remember what it 
was, and then he put the paper in his pocket. 

(). For what purpose, as you understood it from what occurred at 
that interview, was it that Mr. Chappell retained the original certif- 
cate, delivering to Mr. Rolston a duplicate ? 

A. For the purpose of delivering the original certificate to Gov- 
ernor Crittenden as a compliance, so far as the completion of his 
duties under the act of 1865 was concerned. 

(). Delivering to Governor Crittenden for what purpose 7 

A. For the purpose of complying with the act of L865. 

(). In respect of what was the certificate to be delivered to the 
Governor ? 

A. Beeause the act of 1865 required the treasurer to cer- 

920 tify the fact of the payment of that money to the Governor, 

to the end that the Governor might execute and deliver to the 

persons who had paid the money specified in that certificate an 

assigument or transfer of the lien the State held against the Hanni- 
bal & St. Joseph Railroad. | 

Q. State again what was said between Mr. Chappell and Mr, 
Rolston, or any one representing the company or the trustees, in 
respect of the certificates, both the original and duplicate, and what 
was to be done with them * 

A. When the papers were signed, Mr. Dowd took the original re- 
ceipt; I think it was handed to him; Mr. Chappell kept the duph- 
eate, [ think—maybe he didm’t; [I dont’t know, at least Mr. Dowd 
got one of them; what became of the duplicate I don’t know, but 
then the question came up who was to hold the certificate, and after 
consulting among ourselves, Mr. Dowd, Mr. Chappell, Mr. Rolston, 
Mr. Root, and myself, it was determined that it was Mr. Chappell’s 
duty to deliver that original certificate to the Governor; then when 
that was determined the duplicate was handed over, and Mr, Rolston 

said: “I will keep this, then, until I get the assignment,” and 
221 = Mr. Chappell said, “ Yes,” and there was some further con- 

versation between him and Mr. Rolston whieh I don’t: re- 
member; I didn’t bear it distinctly enough to know what it was. 

Q. Was there anything said in that interview, by Mr. Chappell or 
by any of the parties to it, to the effect that the act of 1865 had been 
repealed ¢ 

A, No, SII’. 


(). Was there anything said on that oceasion by Mr. Chappell, or 


i 
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by any of the parties to this imterview, that the payment of 83,090,- 
000 was only a part payment ? 

(Objected to as leadi ng. ) 

A. No, sir. 

(). Was there anything said on that occasion by any of the parties 
to it, that no assignment of the State’s lien would be made as a re- 
sult or consequence of that payment * 

(Objected to as immaterial, irrelevant, and incompetent.) 

A. No, sIr, 

Q. Was there anything said on that oceasion to the effect that the 
State had any other or further claim on the company or the trustees 
in addition to the payment which was then made ? 

(Same objection. ) 
922 A. No, siv. 

(). Was there any suggestion made on that oceasion by 
Mr. Chappell or any one, that the State had a claim extending to the 
maturity of the coupons on the State aid bonds ? 

(Same objection.) 

A. No, sir. 

Q. You were aware of the words ‘on account,” were you, in the 
certificate and in the receipt ? 

A. Undoubtedly; before we leave this, though, let me say that 
as to what took place on the 20th of June as to the payment of this 
money, and everything connected with it, [ have told you every- 
thing IT can recall, and I can recall it all except the very last words 
that passed between Mr. Chappell and Mr. Rolston; IT have told it 
wll to you. 

Q. What meaning did those words suggest to your mind ? 

(Objeeted to that the words speak for Lp nna es.) | 

A. I regarded them as just what they say, that they were receiv- 
ing and receipting and certifying to the Coe, a payment of 
$3,090,000 under the act of February 20th, 1865, on account of the 

statutory mortgage the State holds against the Hannibal & 
923. St. Joseph Railroad, understanding that the words “on ac- 

count of the statutory mortgage ” simply referred to and de- 
termined what the transaction is about, just the same as if you were 
toask me as I go through Fulton market, to — and pay your 
buteher’s bill for last month, and I do go there, and the buteher 
should write “ Received of George W.. Dasley, $10 on account of the 
butcher’s bill of John F. Dillon, “for the month of April.” It would 
not suggest any pene Bone payment than that did; simply to des- 
ignate the transaction or what it referred to, and anything else, to 
my mind now, is a distortion of It. 

( Defendants’ counsel objects to all the last answer of the witness 
as Incompetent, irrelevant, and improper. ) 

The Wirngss, (resuming:) Allow me toadd that [did not give any 
consideration to the effect of those words in the receipt at all, for 
this reason, that to my mind the bare fact of executing a certificate 
under the act of 1865 of itself excluded the idea of any partial pay- 
og 
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ment, because, first, the act did not provide for a partial payment, 
and the fund conmiissioners, in all these written communications, 
understood that the purpose Was prese nthy fo acqui ire that hen; that 
was What always had been stated to them, and the entire refunding 
scheme, of which this was the pivotal point, turned apon 

G24 presently acquiring that lien, and how could it be done by a 
partial payment ¢ | 

Mr. Suretps: While I admire the eloquence of the gentleman, I 


have very serious doubts of his logic, and move that the whole of 


the last answer be stricken out as argumentative and not In answer 
to any question, and also as irrelevant, Incompetent, and improper. 

(). What was your expectation and understanding as to the trus- 
tees getting an assignment of the State lien upon the payment then 
made on the the 20th of June and on the certificate which was then 
yore by the treasurer and delivered to Mr, Rolston ? 

(Obje ected to as asking for a conclusion of the witness and not for 
facts, and also as irrelevant and Incompetent.) 

A. I expected, on presentation of the certificate to the Governor 
and such other evidence as he might require with reference to the 
execution of the three million dollar mortgage and bonds under the 


act of 1865. that he would execute a proper assignment of 


625 the State’s lien to the trustees under the act of February 25th, 
1865; my understanding was that that would be done. be- 
cause my understanding was that the letter of instructions of June 
18th to the treasurer was a full and complete acceptance of the offers 
made to pay in the letter of Mr. Dowd, of January 19th, and reit- 
erated in mv letter of May 26th; that letter of instruction [ under- 
stood to be a complete acceptance of the proposition to pay, which 
included in it the direction of the execution of the certificate and an 
assignment. 

Q. State what would have been the effect upon your advise and 
action if it had been stated to you by the State officers: «* We are 
willing to receive the $3,090,000, and to give a receipt in part pay- 
ment or on account of a part payment; but there will be no assign- 
ment of the State’s lien executed until it has been determined by ju- 
dicial proceedings that that is the full amount to which the State is 
entitled ” ? 

(Objected to as irrelevant and neil, and asking for a con- 
clusion of the witness upon a hypothetical case, which he says did not 
exist.) 

A. My action would have been to have instantly tele- 

926 graphed what they said to Mr. Root or Mr. Dowd. Had my 
advice then been asked, I should have aig not to pay on 

those terms. My impression then was, and now is, that I would 
have advised that we renew the second one of the bet that Is con- 
tained in my letter of the 26th, saying: “ Here is $3,000,000, princi- 
pal and interest up to the day ‘th at we are making the tonder which 
we tender to von, and demand ot you th e execution of this certiti- 


cate and assignment.” ‘That wae have been my advice. My ac- 


ia 


oe. 
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tion would have been to have instantly informed Mr. Root or Mer. 
Dowd of it. 

QQ. At the time of the payment, on the 20th of June, did you an- 
ticipate litigation with the State of Missouri as being necessary in 
order to entitle you to an assignment ? 

(Objected to as irrelevant, Improper, and incompetent.) 

A. No, sir; if IT had, that certificate never would have been in 
that shape. Paper is too cheap to stop with as short a paper as that, 
if [ knew I was going to write one that [ was going into court on. 

(). At the time of that payment what unsettled question, if any, 

did you understand to exist between the railroad company and 
927 the State, touching this matter ? 
(Objected to as incompetent, irrelevant, and leading.) 

A. None. 

Q. State whether or not that payment was inade in the confi- 
dent expectation on your part that the assignment of the State’s lien 
would be made on the presentation of the certificate which was then 
presented to Mr. Rolston, together with such formal proof, if any, 
as the Governor might require touching the execution of the miort- 
gage under the act of 1865. 

— (Objected to as asking for a conclusion of the witness and as lead- 
ing, incompetent, and irrelevant. ) | 

A. [Thad no doubt of it. 

©. Did you have any conversation with Governor Crittenden that 
you ean recall, on the 13th of June, in respect to this matter, and if 
so, When and where was it and state what was said. 

A. I have the conversation—he was present with the fund com- 
missioners—all that occurred there that day at the time. 

Q. Do you reeall anything that he said to you touching this 
matter ¢ 
928 A. Ido. While I was waiting in his office for the attorney- 
general and the auditor to come to the meeting, the Governor 
and [had some conversation. The substance of it was this: that he 
said ** I think we will determine to-day to take your money, and you 
know there has been a good deal of eriticism about Mr. Wallcer’s 
going to New York, and about our taking your money, and [ expect 
that there will some grow up hereafter about it. Now, you and | 
have been frends, and you are about the only one of your railroad 
people that I know, and if we do accept this money I shall expect 
you to stand by me in the matter of the criticism that may 
come up;” that is what I understood by it; he did not put it in those 
words exactly; and I said [ would. Then soon the gentlemen came 
into the room and [ went out into the front room. — 

(). Did you ever get, or did the trustees ever get, the assignment 
of the State’s hen 7 

A. No, sir. 

Q. Do you know of any request having been made of the Gov- 
ernor fo execute such an assignment 7 


A. Yes. sir, 
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(j. State the particulars, 

A. In the forenoon of July 9th, 1881, at the Governor's 

929 office in Jefferson City, I had an interview with him, in which 
Lasked him if the State treasurer had delivered to him the 
certificate of the payment of the money paid on the 20th of June, 
lle answered that he had. I then said to him that it was a matter 
of importance for us to have a transfer of the lien at as early a day 
as possible, because Mr. Dowd wanted to have the consolidated 
bonds registered or listed on the stock exchange, and I asked him 


a 


when he could make it, and he replied to me that the question was 
of too much importance, involving too mach money and too many 
intricate law questions for him to undertake to execute the assign- 
ment unless he should be directed to do so by some court construing 
the act of 1865, so that the $3,090,000 would be money enough, | 
expressed my surprise at this, and stated that it would cause our 
people great inconvenience and great loss, and that the delay of the 
matter would prevent them trom making the sale of these bonds, 
which they wanted to sell. He replied to that that there need be no 
very great delay about it; that he would do anything to get the case 
into court in any shape that would procure a speedy decision 
950 of the question of whether we had paid money enough or 
not. We talked considerably about it, and finally agreed to 
submit an agreed case to the Supreme Court of Missouri, which was 
to be so drawn as to present the single question of whether we had 
paid money enough or not. That was July 9th. 
(). Was an agreed case made according to this suggestion 7 
A. Finding [ could do no better, and having made this arrange- 
ment to make the agreed case, the Governor referred me to the 
attorney-general, who thereafter represented him in this matter, and 
this agreed case was finally agreed upon between the attorney-general 
and miyselft, the affidavit, the form of which is found at page 7 of 
the printed agreed case, being signed by myself and attorney-general 
and sworn to before the clerk of the Supreme Court. 
(). Will you produce the agreed case as printed, and make it a 
part of your answer, and identify it so it may be known ? 
A. I have it. 
(Witness produces pamphlet, which is offered in evidence, and 
marked Exhibit F 1, May 24th, 1882.) 
931] (Deft’s’ counsel objects that there is nothiug in the paper 
produced to show that it is the paper or a copy of the paper 
that was filed in the Supreme Court of the State of Missouri as the 
agreed case.) 
Q. What was the result of that agreed case? What did the Su- 
preme Court do with it 7 
A. On filing that agreed case as presented in that printed pam- 
phlet uow produced, on suggestion of Chief Justice Sherwood, the 
same facts were embodied in a petition for mandamus against the 
Governor, - 


Fey 
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A. That petition and the agreed case were dismissed by the Su- 
preme Court on the sole ground that they had no jurisdiction; no 
power to require the Governor to perform this act. 


By Mr. McIntyre: 


(). That is the mandamus proceeding you refer to now ? 
A. No; it is this agreed case ; both; they both went together. 


By Mr. DILLon : 


Q. On the suggestion of the chief justice that the statute of Mis- 

sourl as to agreed cazes had no application to agreed cases in the 

Supreme Court, but only apphed to nist prius courts; the 

W32 same were facts embodied in a petition fora mandamus against 
the Governor and filed in the Supreme Court ? 

A. Yes. 

(). Subsequently that petition came on for hearing, and the Su- 
preme Court of Missouri decided that they had no jurisdiction over 
the Governor, as a co-ordinate branch of the State government ? 

A, Yes, SUP. | 
(). ‘They dismissed it for want of Jurisdiction 7 

Yes, sir. 

The next step was what ? 

After the announcenient of the opimon as to the want of juris- 
diction over the Governor, I received a letter, which I now produce, 
from the attorney-general. 

(Letter offered in evidence, annexed, and marked Exhibit F 2.) 

(Dett’s’ counsel objects to the introduction of the letter as irrele- 
vant and incompetent.) 

Q). What was the next step ! 

A. I received tlis letter, and after an interview with the Gov- 
ernor and one with the attorney-general IT went on with the man- 
damus against the treasurer. It was agreed that we would ignore 

the fact of the issuance of the certificate made by the treas- 
933 ureron the 20th of June, and present a petition for man- 

damus to require him to issue a certificate. 

(). Against whom 
A. Against the State treasurer; and that the State treasurer should 
demur thereto on the sole ground that the trustees had not paid the 
sum, of money required by the second section of the act ot February 
20th, 1865. That petition it was agreed need not be sworn to. It 
was filed, and a special demurrer to the petition taken as an alterna- 
tive writ, raising the question that money enough had not been paid, 
Was filed. | 

(Def?ts counsel objects to that part of the witness’s testimony which 
refers to the contents of any of these papers, as they are all matters 
of record in the cause. 

The Wiryess (resunuing): The petition and demurrer set out in Ex- 
hibit No. 1, printed as an exhibit to the detendant’s answer to the 
original bill of coumplaint herem, are, [ believe, correctly set out 


A 
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The record as printed by the defendant omits tuc motion to amend 

the petition, and what purports to be the opinion of the court omits 

the entire separate opinion of Judge Henry. In other respects I be- 
heve it to be correct. 

934. Q. Have you a certified copy of the complete record of the 
Supreme ‘Court of Missouri in the mandamus proceeding 

against Phil. E. Chappell, State treasurer, to which you have referred ? 

If so, produce the same and have it annexed to and properly desig- 

nated and made part of your answer. 

A. I believe these to be, together, a complete copy of everything 
except the motion tor leave to amend, 

(Witness produces two certitied copies, which are offered in evi- 
dence by complainants’ counsel and marked Exhibit F 3.) 

(). State whether or not you were cognizant of the special message 
of Governor Crittenden of February 25th, 1881, in relation to this 
matter, printed as Exhibit C 1 to the original bill of complaint herein, 
and whether any bills were introduced in pursuance, as you under- 
stood, of that recommendation and what they finally resulted in, if 
you know ? 

A. I knew of this message being sent to the House of hepresenta- 
tives, to the Speaker. In pursuance of that message Mr. Dawson, of 
New Madrid county, the chairman of the House Ways and Means 

Committee, introduced a bill, House Bill No. 719, which 
955 passed the House, was amended in the Senate, the Senate 

amendments amended in the Ilouse, and finally culminated 
in the act of March 26th, 1881. 

(Dett’s counsel objects to all that part of the witness’ testimony 
relating to the introduction, by members of the Legislature, of a 
bill, and the subsequent proceedings thereon, as irrelevant, incom- 
petent, and as not being the proper method of proving the tacts con- 
tained in the witness’ answer.) 

Q. State whether or not, at the time of the payment of this money, 
on the 20th day of June, 1881, it was vour understanding that the 
act of March 26th, 1881, to which you have referred, was the act 
which was passed in anticipation of, and in reference to, the said 
payment. 

(Objected to as incompetent and irrelevant.) 

A. It was. 

Q. I call your attentien, now, to the session laws of the State of 
Missouri, passed at the Thirty-first General Assembly, on pages 204 
and 205; being an act entitled «An act to consolidate the perma- 

nent school fund and seminary fund in certiticates of in- 
936 debtedness of the State, bearing six per cent. interest. and to 


provide for cancelling the State bonds and eertiticates of in- -- 


debtedness now held in trust for the said funds,” approved March 
23d, 1881. [ask you when you first knew, as a matter of fact, that 


the said act had been adopted or passed by the General Assembly of 


Missouri ? 
(Objected to as Incompetent and irrevelant. ) 
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A. JT first knew of the existence of that act after the hearing of 
the motion for an injunction at St. Louts, in Feb., 1882. 

(). Were vou aware, during the session of the Thirty-first General 
Assembly, of the introdnetion of the bill or bills which led to the 
passage of the act of March 25d, 1881 7 

(Same objection. ) 

A. I was not. 

(). Or bills on that subject ? 

(Same objection. ) 

A. No; [had no intimation of them. 

(). State, if vou know, when respectively, the act of March 26th, 
ISS1, and the act of March 23d, 1881, went into torce. 

(Objected to that it is a conclusion of law, ) 

The Wrrness (referring to session laws of Mo.): The act 

937 of March 26th, IS81, ander the constitution of Missouri, as 

I construe it, went into effect on the 26th day of June, 1881. 

On the face of the act of Mareh 23d, 1881, it prov ided that it should 
20 gy effect on the Ist day of July, 1881. 

(). [ call vour attention to E abil D1, Exhibit D 2,and Exhibit 
D 3, attached to the amended and supplemental bill of complaint 
herein, and ask what, if anything, you know concerning the originals 
of the instruments or papers of which those purport to be copies ? 

(Ilanding witness copy of amended bill of complaint.) 

A. Leannot give the exact date; but I have at my rooms some 
papers that I ean get the exact date from, but those three papers I 
delivered to the tund commissioners and treasurer together. 

J. The original of those three papers % 

\. Yes, sir. 

). You have never received them back from them ? 

A. No, sil : 

J. And as far as you know, they are still in their possession ¢ 
\. Yes, sl 

d. Can ons by reference to any data give the same ? 

A. I ean in the morning beyond any question. 

938 Q). Did they comply with that offer and give you any 
money ? 

A. No, sir. 

(). What answer, if any, was made thereto 7? 

A. * Respectfully declined,” [ think, was the language that they 
used. I think whose were the words. 

(J. Did they put that in writing ? 

A. Yes, sit. 

(). Tlave vou that 7 

A. [think I have them in my room at the hotel. 

Q. Ifso, will you please produce them and make them part of 
your answer ¢ 

A.*T will trv to do so; [ think I have them; [think [ have an 
ansiver from the tund commissioners and one from. the treasurer 
also. 

(Witness produces Exhibit P? land P 2. 
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Deft's counsel objects to the introduction of the papers referred 


to as linmaterial and irrelevant.) 
©. What, if anvthing, do you know concerning the advertisement 
of the road of the Hannibal & St Joseph Railroad Company for sale, 
and if so in respect of what alleged detault, and what is the date of 
said sale as you understand it ¢ 
(Deft’s counsel objects to so much of the question as calls 
939 forthe contents of the advertisement, as secondary evidence. ) 
A. The Governor told me that he would advertise it. I 
have several times since then, in the “Tribune,” published at Jetferson 
City, both in the daily and weekly, and in the * Globe-Democrat,” seen 
the advertisement. My memory is that the sale is fixed for the 4th 
of October. 
Q. Isn’t it in the “ Republican ” ¢ 
A. I have never seen it in the “ Republican.” 


It is stipulated that Governor Crittenden has advertised the road 
for sale, and that the advertisement contained in the “ Daily Tri- 
bune,” of Jefferson City, Mo., of March, 13th, 1882, annexed to the 
deposition of William Dowd, shall be taken to be a true copy of the 
official advertisement unless defendants show that it is not a copy of 
that advertisement as made by the Governor. 


Adjourned to Thursday, May 25th, 1832, at 10 o’clock a. m., by 
consent of counsel for the respective parties, complainants and de- 
fendants. 

[L. s.] CHARLES EDGAR MILLS, 
Notary Publie, N. Y. Co. 


940 May 25TH, 1882—10 o’clock a. m. 
Cross-examination of Mr. EASLEY: 
By Mr. SHIELDS: 

Q. Mr. Easley, how long have you been practicing law ? 

A. I was admitted, I think, in 1866. 

Q. You are acquainted with the general statutes and constitutions 
of the State of Missouri ? 

A. I presume so, to the ordinary extent. 

Q. You have been practicing Jaw in Missouri since 1866 ? 

A. Yes. 

Q. What official position, if any, have you held in the State ? 

A. I have been prosecuting attorney in the county in which I 
lived, and member of the 29th general assembly; [ believe those 
are the only eivil positions I ever held. 

Q. How long have you been attorney for the Hannibal & Bt. 
Joseph Railroad ? 

A. Since the Ist of January, 1878. 

Q. Since you have become attorney you familiarized yourself with 
the acts of the legislature of the State of Missouri, and the general 
laws of the legislature of the State of Missouri, and the constitution 


ROLSTON ET AL. V. CRITTENDEN ET AL. 473 


of that State, so far as they are applicable to the interest) of 
vtl your road 7 
A. I attempted to do so. 

(). In this transaction between the road and the State officers who 
had the charge of the negotiations and conversations—miatters of 
that kind in Missouri, representing the road ? 

A. So tar as the road was represented in the matter, [ suppose | 
did. 

Q@. Do you know whether Mr. Dowd or Mr. Elihu Root had any 
conversation or interview with the State officers in Missouri in- re- 
ference to the matter ? 

A. Not to my knowledge. 

(J. You had charge, then, of the Missouri end of the line in all of 
the transactions? | , 

A. I had charge of their interest that the company had connected 
with it, and charge of presenting the proposition of the payment to 
the State officers, and the receipt of such reply or action as they 
might take thereon, and the communication of it to Mr. Dowd and 
Mr. Root. 

(J. In the matter did you act under specific instructions, or was it 
left to carry on the negotiations according to your own discretion 7 

A. I acted under the specific instructions that are found in the 
letters and the telegrams in the exhibit to Mr. Tittt’s deposition. 

Q. And also in the capacity of general attorney for the 
Y42 road in the State of Missouri ? 
A. Yes. 

(). Did vou consider that your relation to the parties was such 
that vou could do nothing, have no conversation, take no step, advise 
nO plan, make no suggestion in regard to the matter without any 
specific Instruction from therm 7 

A. [so considered [T had no authority except as [ derived it speci- 
fically. 

(). In the communication, between yourself and Mr. Root and Mr. 
Dowd, in the interviews and communications between yourself and 
the State officers, in the legal proceedings in the State and Federal 
courts in which you appear, which have been introduced in evidence 
here and attached to the pleadings in this case, state whether or not 
any of them were taken by you without authority from the interested 
parties to so do? 

A. Whatever authority I had to represent the trustees in any of 
these matters, was derived through Mr. Root, Elihu Root, and Mr. 
Dowd, as shown in the correspondence attached to the deposition of 
Mr. Tifft; how far they had authority trom the trustees, I don’t 
know, 

(). With this explanation, please read the question again (to the 
stenographer) and let Mr. Easley answer it fully. 

A. [ then considered, and consider now, that through Mr. 

943 Elihu Root and Mr. Dowd, [ had the anthority to submit the 
proposition of payment by the trustees to the State officers 

60 
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and to receive and transmit to Mr. Dowd or Mr. Root, and throngh 
“tn: tO thie trustees, the AnSWerP, reply, ar action of the State otlicers 
In regard thereto. 

O. Doe vou consider that in anv of these transactions vou have 
execeded the authority which you as gencral attorney of the Hanni- 
bal and St. Joseph Railroad, and the authority delegated to you by 
Messrs. Root and Dowd respecting the road, and also representing 
the trustees; if so, please state what step taken by vou was unau- 
thorized ? 

A. My position as general attorney of the railroad company I did 
not consider gave me any authority to act for the trustees. What- 
ever authority [ had to act for the trustees was derived from the 
correspondence contained in the exhibit attached to Mr. Titft’s dep- 
osition. J have not examined it with a view to determine whether 
I had exceeded the authority therein contained or not, and do not 
entertain the opinion that I had exceeded any authority that is therein 
conferred upon me. 

Q. Did you at any time entertain such an opinion *¢ 
944 A. No, sir. 

Q. What I mean, Mr. Easlev, 1s this: that in this matter 
vou were the mouthpiece of the road, and the representative of the 
road, and to a certain extent the representative of the trustees, and 
did certain aets which have been introduced in evidence here by the 
coniplainants. My question is whether or not in doing those acts 
you were authorized, or considered yourself authorized, to act, or 
whether vou repudiate any act that you did in this connection as be- 
ing without authority ? 

A. In my opinion, if Mr. Ehhu Root and Mr. Dowd had the an- 
thority from the trustees to write the communications to me that are 
contained in the printed correspondence contained in the exhibit te 
Mr. Tifft’s deposition, then [am of the opinion that [was author- 
ized to do the acts therein directed to be done by me, and Iam of 
the opinion that I did no act that is not therein directed. 

Q). flave you examined your letter-books at home in Missouri to 
see whether or not this printed copy, Exhibit X 1, contained in all 

of the written communications Which had passed between you 
945 and Mr. Root, between you and Mr. Dowd, between you and 

any of the trustees, between you and any officer of the [Lan- 
nibal and St. Joseph Railroad Company, and between you and any 
State officers in reference to or bearing upon the subject in contro- 
versy ? 

A. Yes; in every respect except with the State officers within the 
time that vou mentioned, it does contain them all. 

(). [didn’t mention the time. I mean between the Ist of Jan- 
nary, 1881, and the 21st of June, 1881. 

A. T have made an examination and it does, with the exception 
that L mentioned in my direct examination. 

2. The two missing despatches 7 


N 
A. Yes. 
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Q). Wil! you pro ree that letter-book at the exanriunation of wit- 
esses Wi Oi. aouis Ol tie pred of the detemdants Herein, tO be taka 
under stipulation between the complainants and the defendants, ex- 
cept the Hanmbal & St. Joseph road, covering the correspondence 
between those two dates ? | 

A. I will if you desiginate what you want; if [ have got it. I 
will produce it. 

(). Limean all of the letter-books and the original letters 
W46 and telegrams, and copies thereof, which you have bearing 
upon the subject in this suit between the Ist of January, L551, 

and the 21st of June, 1881 ? 

A. It would be quite inconvenient for me to do that, but [ will 
turn my office over to the examination of any one of the counsel, or 
any lawy er that they will suggest, and that they ean have the freest 
run of it. 

(). Will you permit myself, as counsel for the defendants, to ex- 
wine your books and tiles of the original letters and telegrams cov- 
ering this period to ascertain whether or not your examination is a 
correct one or not 7 

A. Twill, to any one of the counsel in the case, or to any other 
rag es: geutleman designated by thein. | 

Q. Now, Mr. Kusley, this missing telegram, of which you have 
spoken, from you to Mr. Dowd was soon after the fund commission- 
ers had communicated to you what their views on the sans: an of the 
payinent of this money were, on the 13th of June, were they not ? 

A. It was sent after the letter of instructions of the date of June 
13th were agreed upon and written out, and [ was informed they 
had been given to Mr. Chappel. 

Q). Do you mean atter the instructions that are written out 
947 and signed by Mr. McIntyre, and which are set forth in Ex- 
hibit C 4, page 74, of the original bill of complaint ? 

A. Yes. 

Then the dispatch was written after that paper was executed 
and after you had seen it and had learned that it had been delivered 
to the treasurer 7? 

A. Well, now I am not quite positive about that. [don’t know 
Whether it was just betore the delivery to the treasure Pr, or just atter- 
wards. My best impression is that the paper was ull ready to be 
executed and General Me [ntyre was just going over from his oilice 
to the other place to execute it and deliver it. | My impression ts, it 
Was Written at his office. 

Q. You mean to say, it was executed and delivered before you sent 
the dispatch 7 | 

A. If by sending the dispateh vou mean the execution, it was 
either just before or just afterwards, [fit was just before, [ was assured 
it Was going to be executed. 

QQ. ‘Phen the paper was written before you sent the dispatch % 


). 
A. Jt was written-—[ am not able to say just before or atter, 
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. Was there anv modification of it after vou sent the dis- 
pateh ¢ 
O48 A. No, sir; not that [ recognized. 
(). Will you please give me as near as you can recollect, 
the exact wording of that dispatch ? 

A. Well, [said the fund commissioners have decided or determined, 
I don’t know which word [ used, to accept our money and to receipt 
for the same on account of the statutory mortgage the State now 
holds against the railroad. They will also direct the treasurer to 
issue a certificate in conformity of the act of February 20, 1865. Ile 
will accept the funds in New York and will want a certitied check 
on the National Bank of Commerce. When shall we come, or when 
will it suit you to pay; I don’t know the form of expression IT used ; 
that is the substance; [ can’t reproduce the language. 

Q. In that dispatch when you mentioned the certificate that the 
fund commissioners were about to instruct, or had instructed, the 
treasurer to give, you omitted in your dispatch to state that that cer- 
ificate would also contain the words “on account of the statutory 
mortgage the State now holds against the Hannibal & St. Joseph 
Railroad.” ? 

A. [don’t think [stated it; I think my reference to the cer- 
949 — tificate was, that they will also direct the treasurer to issue a 
certificate In conformity with the act of February 20, 1865, 

I think that was my whole reference to the certificate. 

(). Then in your communication with Mr. Root, or Mr. Root, on 
this subject, you treated the words in the certificate “on account of 
statutory mortgage the State holds against the Hannibal & St. Jo- 
seph Railroad” as of no eifect whatever ? 

A. I did not. 

(. Did you mean not to convey to them the exact legal ettect of 
the certificate in your despatch ? : 

A. I meant to convey to them the exact legal etfect of it—that it 
was a certificate in accordance with the act of February 20, 1865, in 
my View. 

Q. Then you mean to convey to them the idea that the certificate 
Was In conformity with the act 7 

A. I did, because I did then and now so consider, 

(). When you said so, yon knew that it would contain the words 
“on account of the statutory mortgage the State holds against the 
Hannibal & St. Joseph Railroad Company ? ” 

A. Undoubtedly. 

(J. And you put those words in the certificate believing it was in 
compliance with the provisions of that act ? 

A. I did. 
950 Q. Why didn’t you lay that proposition before your co-coun- 
sel, Mr. hoot, by stating that those words would also be con- 
tained in the receipt 7 

A. Beeause the words didit convey to my mind any idea of a 

partial payment, and therefore the thought of their etfeet didn’t oc- 
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eur; thev didn’t oecur beeanse the bare fact of giving a certificate 
upon the acceptance of the money excluded the idea of a partial 
pi ay — to my mind. 

Do I understand vou to say that your legal opinion in regard 
to a certificate was that the bare fact of giv ing a certificate by the 
treasurer excluded the idea that there was any such thing as a par- 
tial payment, and that the payment was in fuil ? 

A. It did and does. 

(). No matter what might be contained in the certificate ? 

A. I suppose that vou might write a certificate that would be no 
certificate, but any certificate that would certify the receipt of the 
principal sum and accrued interest, and that it was received in pur- 
suance or under the act of February 20, 1865, would be to my mind 
Inconsistent with the idea of a personal payment. 

Then you consider the certificate an acknowlegment of 

951 the receipt of the principal sam and the acerued interest; that 

that was a full eomphance on the part of the railroad company 

with the act of 1865, and that those words appearing in the certifi- 

eate, no matter what other words were in the certificate, it was a 
comphance with the act, and satisfactory to you ? 

A. Tam not going to venture to say what I thought might have 
been in it. If you want my opinion of the certificate [ will give it, 
but [ am not gon IF tO take a shoot at the word. | 

Q). You have been t: oe g very extensive shoots in the question- 
Ing of Jud Ive Dillon. Vhat would you have done undera fivel 
state of facts 1f vou sail known certain positions the State officers 
would assume ? Why can’t you take similar shoots’ Yon stated 
that vou considered the bare fact of the giving of the certificate by 
the treasurer to the Governor, under the uet of 1865, to exclude the 
idea of a partial payment. [now want to know whether or not, if 
this receipt had contained, in addition to the words it did contain, 
the words “not in full satisfaction thereof,’ 1f you would have still 

considered the receipt a perfect receipt, and in perfect com- 
952 phance with the act of 1860. 
A. That would have been no certificate under this second 
section of the act of Isbo5 7 

(). Then, Mr. Easley, you treated the words **on account of the 
statutory mortgage the State now holds against the Hannibal and 
St. Joseph Railro: id” as of no effect whatever, didi’t you 7 : 

A. [ did not. 

What effeet did you give them % 

The effect of f identifying the transaction and the debt on ac- 
an of which it is paid. : 

©. What signification did you give to the words “ under the act 
entitled an act to provide tor redeeming the indebtedness of the 
State,” approved February 20th, 1865 7 

A. There is no such act as that. 

Q. What do you mean by that answer ? 


* 
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A. Moyeat the eet is to provide for redoucin: the Indebtedness of 
the State.” 

Q. But the exhibit which is attached to your original bill, ec. 4 of 
page 74, makes use of the exact language that L have put in my 
question. “ Under the act entitled an act to provide for redeeming 
the indebtedness of the State, approved February 20, 1865,” what it 

was, and your recollection is that the act was properly stated 
953 in the certiticate—the title of the act. 
A. It was intended to be. 

(). Then I repeat my question; what signification did you give to 
those words under the act entitled An act to provide for reducing 
the indebtedness of the State, approved February 20, 1865 ? ; 

A. I supposed I had in my mind at the time of reading them to 
show under what authority the treasurer was receiving this fund and 
for what purpose he was receiving it. I suppose that was my idea 
in referring to that matter. | 

(. Was there any other mortgage except the statutory mortgage 
which the State held against the Hannibal and St. Joseph Railroad 
mentioned in the act entitled “An act to provide tor the reducing 
of the indebtedness of the State,” approved February 20, 1881? 

A. No other minutes that [ know of. 

QM. Then didm’t you consider that the certificate in these words, 
“T, Phil. KE. Chappell, treasurer of the State of Missouri, hereby 
certify that Rolston, Root, &e., trustees, had paid into the treasury of 
the State of Missouri $3,090,000” in the act entitled “An act to 

provide for reducing the indebtedness of the State,” approved 
954 February 20,1865, a full and complete description of the pay- 

ment and of the act under which it was paid, and that it was 
paid under the State hen? | 

A. It might be sufficient to show to my mind the act under which 
it was paid, and vet might not under the act of 1865 be attributed 
wholly to the payment on account of the mortgage; there might be 
other indebtedness growing out of the various acts granting the aid 
that would be an indebtedness other than the statutory mortgage, 
though connected therewith. ores 

Q. There was no other indebtedness of the Tanmibal and St. Joseph 
Railroad Company and the State that you know of ? 

A. I was not aware of it 7 

Q). On the basis that there was other indebtedness would not the 
certificate in which the language [ have last quoted, which is similar 
to the language in the certificate as given, leaving out the last clause 
on account of the statutory mortgage the State now holds against 
the Hannibal and St. Joseph Railroad Company, would not that have 
been an absolute and complete certificate under your construction of 
the act of 1865 7% 

A. I think it was. 
955 Q. Then why, when you wrote the receipt, Was it necessary 
to reiterate the words “son aecount of the statutory Morheage 
the State holds against the Hannibal & St. Joseph Railroad,” which 
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was already expressed, if if conveved the same idea which was 
‘already expressed In the certifieate 7 

A. T ean’t teli, untess the ideas [ have just capers acthated mie. 
f was not making a studied effort to draw a receipt that would be 
un}: doubtedly cur yng lestlony ably correct, because 1 spgneheie no 
trouble or no question about it. 

(). Mr. Easley, Mr. Root had sent to von a copy of the character 
of a certificate that he wished the State treasurer to execute it, had 
he not, by letter ¢ 

The dratt of one. 

(). (Lo the Commissioner.) Will you please produce that paper, 
Mr. Mills ? 

(Commissioner produces the same.) 

(). Please look at Exlibit b 1, teuching to the deposition of Mr. 
Elihu Root, and see whether that isa paper a copy of which was sent 
to vou by Mr. Root and presented to the State officers, in his letter 

March 28, 18817 | 

A. I think it is substantially the same paper, as near as [ can 
recollect it. 

That paper, Mr. Kasley, is a very different paper in its 
956 language to the one which vou urged to be given by Mr. 
Chappell to the Governor, is it not % 

A. In some respects, ves. ‘i 

(). I find that form of certiticate has in it these words: “In com- 
pliance with the provisions of the act of the Legislature of the State 
of Missouri, entitled *An act to provide for reducing the indebted- 
ness of the State” approved February 20, 1865, [ hereby certify that 
the Hannibal & St. Joseph Railroad Cor mpany has issued its bonds, 
signed by the president and countersigned by the secretary of the 
company, in suis of $1,000 each, with coupons attached bearing 
interest semi-annually at the rate of 6 per cent. per annum, and 
having no less than ten year to run, and to the amount of 3,900,000 ; 
that payment of the same, with the accrued interest, has been secured 
by the mortgage or deed of trust conveved to these trustees named 
herein, by and with appropriate forms of expression, and for the pur- 
pose of securing the payment and interest of said bonds and inter- 
est, and tor no other purpose, on the road of said railroad, with all 
its franchises, rolling stock, and appurtenances, subject, however, to 

all the liens und liabilities existing in favor of the State by 
957 virtue of any law of the State at the time the said bonds may 

be issued and delivered.” Why such recital and omission of 
all reference to that tact made in the form of the certificate which 
you drew up tor Mr. Chappell to sign ? 

A. Because Mr. Dowd’s letter of January 19th and my letter of 
May 26th submitted to the fund commissioners the distinct propo- 
sition that if they were willing to accept the sum of $5,090,000, and 
execute the receipt and certificate, and release and assign under the 
act of February, Ls6o, that we would pay the money at such time 
and place as couvement. On the acceptance of that proposition by 


480) ROLSTON ET AL. V. CRITTENDEN ET AL 


the fund commissioners, by their letter of instructions of June 15to, 
testi. L regarded it as a full-and complete acceptanee of the propo- 


SITION, anid theretore didn teive to the certittente that care nid thouwtlit 


— 


that L would have done had [ supposed there was to be any question 
of it thereafter. This form or dratt that Mr. Root had furnished me 
was not with me at the time. 

(). [tind in the draft of the certificate sent vou by Mr. Root to 
present to the State oflicers, these words: “That the three trustees 

named in the said mortgage or deed of trust have paid 
958 into the treasury of the State of Missouri a sum of money 

equal in amount to all indebtedness due or owing by said 
company to the State, and all habilities ineurred by the State by rea- 
son of having issued her bonds and loaned the same to said com- 
pany as a loan of the credit of the State, together with all interest 
that is up to that time acerned and remained unpatd by said com- 
pany.” Why was it these words, which are in the language of the 
act of 1865, and which can bear no construction exeept that there 
was a full compliance with the act on the part of the road, were not 
incorporated in the form of the certificate which you drew up for 
Mr. Chappell to give to the Governor ¢ 

A. They were not incorporated in it for the reasons I have given 
in reply to the last interrogation, and for another reason, that at the 
time that draft was made [ had not in my mind the idea that we 
would have to take steps against the treasurer to require him to aec- 
cept the money, and when the money was accepted the question of 
forms and technicalities were no more considered by me. 

Q. The money was not accepted however, Mr. Easley, 
959 for seven days after the form was drawnup. Tow could you 
have been influenced by that consideration ? 

A. The announcement that they were going to accept it. 

(). You stated that you expected them to have some resort to the 
treasurer to compel him to accept the money ? 

A. I had that opinion up to the 27th or 28th; [I never entertained 
it after that time. 

Q. But you drew the certificate on the 13th of June? 

A. Yes. 

(). After the doubt as to the treasurer receiving the money had 
been removed from your mind ? 

A. Yes. 

@. What can you give as a reason why you didn’t follow the 
words of the statute and incorporate the words in the certificate 
which was furnished you by Mr. Root ? 

A. I didn’t have that form with me, and for the reason that I was 
not considering the question in a technical and strict literal eompli- 
ance with the act of 1865, and supposed, as the money was to be 
accepted under the proposition contained in my letter of May 26th 

us a matter of course, and that anything showing in the way 
960 of a certifieate, what had been done would be satistactory. _ 
(). You have stated in answer to a question of Judge Dil- 
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lon, threat vou expected, On the }! ‘esentation of this receipt to the 
Governor and further evidence of the COMP LAanee of the acl iy the 
execution of the mortgage which he might require, that you expected 
hin: to make this transier. Now, the form ot certitieate as drawn 
up by Mr. Root contained everything that the Governor had any 
reason to ask information about; why did you omit that proposition 
also in the certificate which vou drew up for the treasurer to sign to 
give to the Governor 

A. For the same reasons | have - already given, and meant i did 
not have this paper by me and was > familiar enough with the 
transfers to have written their names or deseribed the morte: ive, had 
it even oecurred fo me; but the fact of the acceptance of the money in 
pursuance of Mr. Dowd’s letter of January 19th and mine of May 
26th caused me to give but little attention to the form of the 
certificate. 

(). You brought a petition for mandamus in the name of the 
trustees against the treasurer to compel him to give a certificate in 

the Supreme Court ? 


96] A. I did. 

(). Before vou did that, did you have any ee ice or 
consultation with Gen. McIntyre in regard to the matter of Jetter- 
son City ? 

A. Yes. 


(). In these conterences, didn’t you state to him that vour agreed 
case had been reyected by the Supreme Court and dismissed for want 
of jurisdiction; that you intended to mandanius the treasury to give 
you another certificate, using this language: * Damn it, [ never did 
like that certificate, and L always was afraid of it, and I want to 
make the treasurer give me one In accordance with the act of Feb- 
ruary, 1865,” or words to that effect ? 

A. [I did not; [I agreed in those conferences with the attorney-gen- 
eral to ignore the fact that any certificate had been issued by the 
treasurer at all, and to demand of him, as though no certificate had 
issued, one to which there could be no question of its beiug in com- 
pliance with the act of February 20, 1865, and that the treasurer 
would refuse to give the certificate that [ would demand, and would 
reply that he would only give one as “on account of the statutory 

mortgage the State held against the road,” that the facts in 
U2 the agreed case against the Governor \with such modifications 

as would be required to put in this demand, and refusal should 
then be embodied in the petition for mandamus, and that he would tile 
a special demurrer, raising the only question of whether we had paid 
money enough or not; as to saying that [was always atraid of the 
certificate given by the treasurer on the 20th of June, I did not; it 
is likely that after the controversy as to the sufticiency of the certifi- 
“ite grew up, I may have said that I was atraid of its sutticiency. 

(). Do you mean to say that Gen. Melntvre, acting for the State, 
agreed and stipulated that he would ignore the fact that the treasarer 
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had elven vou the ce rtificate which vou hel written out for him te 
jon on the 18th of June, ISS1. in these mandamus proceeding 
A ] do: how, let me LIN} here these a) tiation: lollowed 
upon the receipt of his letters, which we 2 attached fo ms deposi- 
tion yesterday, and were ie outgrowth of the interview sought in 
thet letter thiut he therein }) roposed for raising these identical ques- 
tions, for, in my judgment, [thought it impracticable that L should 
— a suit for damages against the Governor. 
963 Now, Mr. Easley, in your proceeding tor mandamus 
Bi. sn the treasurer, did you carry ont that agreement with 
General Melntyre and ignore the receipt wae h was actually given ? 

A. I think we did, si 

©). Will you please en to the bill on page 7 of the printed copy 
of the record of the Supreme Court in the case of Rosewell G, Rol- 
ston and others against Phil EK. Chappell, State treasurer; vou will 
find these words: “The relators thereupon, then and there demand 
of the said Chappell, treasurer as aforesaid, that he should certity to 
the Governor ot the State of Missouri that the relators herein had 
paid into the treasury of the State the sum of money equal in 
amount to all indebtedness due or owing by said railroad company 
to the State. and all liabilities ineurred by the State by reason of 
having issued her bonds and loaned the same to said company as a 
loan of the eredit of the State, to wit, 83,000,000, together with all 
interest that has accrued and remained unpaid by the company at 
the time when said payment was made by the relators, to wit, SU0,- 

000, and the said Chappell, treasurer as aforesaid, then and 
964 there refused and omitted to execute and deliver to the Gov- 

ernor of Missouri, and ever since has refused and omitted so 
to do, and would not execute any certificate or receipt for the pay- 
ment of the said sum of $3,090,000, other than it was paid inte the 
treasury of the State on account of the statutory mortgage held by 
the State on the road of the said Hannibal and St. Joseph Railroad, 
and not in complete satisfaction thereof.’ Is not that a direct refer- 
ence to the certificate which was given by Mr. Chappel and which 
had been drawn by you for that purpose ? 

A. It is not. 

(). Was it not so intended at the time it was put in the petition 
for mand: amus ? 

A. It was not. 

(). What did it refer to, then ? 

A. It referred to this. We were making up a case that would 
present a single question whether we paid money enough; to do that 
it was agreed that I should allege and demand refusal of a certiti- 
cate that would undoubtedly be in accordance with the act of 1865, 
and that I should say that he declined to issue any other certificate 
“— “at Was pi aid on account and not in full satisfaction thereof, 
JO0 this petition was drawn and submitted to the attorney-gen- 

eral for that single and sole purpose. 

(). In this petition you do refer to the fact that he had con- 
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Oi vie STALRTORS PrOPtSs ive held by t the Sstute Ol thie jlanutbat * ‘I 
Jose phi Ruilroad contained there ? 

A. I don’t; that is an allegation, and intended as such, that his 
refusal to issue any other kind of certificate. 

(). Didiw’t you make thisaverment that he refused to issue the cer- 
tificate in accordance with the act, and refused to issue any other cer- 
tilicate than the one which contained the words * on account of the 
statutory mortgage held by the State on the road of the TLannibal & 
St. Joseph dailroad, and not in fall satisfaction thereof, meaning 
that he declined to execute a certificate that the payments had been 
made in fall 7 

A. The allegation speaks for itself, that Twas undertaking to al- 
lege a demand and retusal of a certificate that would undoubted! 
be in form with the act of 1865, to say, that he retused to execute 
another certificate, other than it was ‘on account, and not in full 

satisfaction,” 
SOO @. Do you know that that was the understanding which that 

re ceipt Was issued between you, representing the road on one 
side, and the State officers on the other side, that the words “on ac- 
count of the Statutory mortgage did mean, and was intended to mean 
that the payment was not in full satisfaction thereof, and that you 
Inade an averment in the petition for mandamus under that idea and 
under no other idea ? 7 

A. I did not know it, and did not understand it that way, and did 
not make that averment tor that purpose. 

(). Lf you had a certificate that vou considered was in aceordance 
with the statute of 1865, which complied with that law, and which 
you urged, as vou said, for the purpose of complying with that law, 
amd which bad the words ‘on account,” meaning, us VOU say, sim- 
ply to refer to the mortgage or to identity the payment as being 
inaude in this mortgage, why did you go into the Supreme Court 
of the State of Missouri and make an averment that you didn’t 
have such a certificate as was required by law, and only had sach a 
certificate as showing a partial payment, and one not in full sat- 

istuction, 
Od A. I did go there, and ignored a certificate solely for the 
purpose to make a case which the court would take juris- 
diction of. 

(). You say you agreed to go there; who tricd to get up this 
wgreed case or suggested this agreed case and this mandamus pro- 
ceeding, vou or General McIntyre 7? 

A. Which case are vou talking about ’ 
The mandamus cause awainst the treasurer. 

A. It came up in consequence of his letter to me, which [ put in 
evidence yesterday; the plan suggested by him [did't think could 
be conveniently and properly brought about, aad this was agreed 
upon in accordance with the suggestions contained im the letter: | 
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mean in pursuance of the suggestions contained ine that is not 

substantially a plan proposed by him in the letter of November 2d. 

). Who originally wanted this matter carried into the court ? 

A. The Governor. 

(). Did vou have any desire on that subject * 

A. No, sir. 

(). You were satisfied with his refusal to give you the receipt, to 
take no steps to compel him * 

968 A. I had adesire to keep out of the court if I could get my 

assignment. 

(). After the Governor declined to make the assigninent, did you 
not suggest and urge that the matter be brought before the court for 
settlement ¢ 

A. The Governor suggested that he would do anything to hasten 
the matter along and have it expeditiously decided jnst as he sug- 
gested; that it should be.done in the manner of agreed case [ don’t 
know ; I know that he referred me to the attorney-general to carry 
out the details when we got up to if. 

(). Mr. Easley, in all the legal proceedings that were taken, up to 
the decision of Judge Miller and Judge MeCreary, in February last, 
you treated this payment as a payment in full, and this certificate as 
a certificate of the payment in full, except in the mandamus proceed- 
ing against the treasurer ? 

A. I did, and in the proceeding, mandamus proceeding against 
the treasurer, I ignored the existence of the certificate. | 

Q. Iu the original bill tiled i this case, you treated the words 
“on account of the statutory mortgage” as simply designating what 

the payment was made for and considered the certificate a 
4649 complete certificate, as contemplated by the act, did vou % 
A. I didn’t draw the original bill. | 

(). I mean up to the time of the filing of the original bill ? 

A. Yes; in every proceeding where it was not ignored. 

Q. Now, was it not after the United States Cireuit (Court) for the 
western district of Missouri had deeided that these words “on ae- 
count,” contained in the certificate, meant that the pavmient Was not 
made and accepted as a full payment, was not then the first time 
that the idea ever suggested itself to vour mind that those words 
“on account” simply referred to—simply identified on what the 
payment was made ’ 

(Objected to tor the reason that the Circuit Court of the United 
States had decided no such thing. ) 

A. Itwasnot. Inthe very first interviews had with the attorney- 
general, in pursnance of the direction of the Governor to confer 
with me, General McIntyre raised the question as to the ettect of 
those words. ‘Then it was the first time it had occurred to me that 

there was any question as to their meaning. 
G70) (2. When General McIntyre suggested what he understood 
they meant ? | 

A. Yes. 


ate 
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Q. Dow’t vou know that the reason you wrote the certificate in 
that way, the words of the receipt * on account of the statutory mort- 
gage,” and the reason that vou consented to take that certificate, 
and not one similar to the form wlich Mr. Root had furnished, and 
similar to the one whieh you afterwards asked for in the mandamus 
case, and because the fund commissioners positively and unequivo- 
eallv told vou that they would make no other certificate of any kind 
whatever except one containing those words 7? 

A. No such words were ever said to me, and no diseussion was 
had as to this certificate at all. JL have related substantially, in my 
direct examination, all that oecurred on the 13th ot June with refer- 
ence to that matter. | 

Q). Mr. Easley, Governor Crittenden told) you on the morning of 
the 13th of June, before the meeting of the fund commissioners, 
that they would receive vour money only on the terms that would 
be stated to yon by the fund commissioners, and on those terms 
only ¢ 

A. He did not. 
de] Q. Did Governor Crittenden not sav to you in an interview 
in his office before the meeting of the func commissioners in 
the city of Jefferson on the 13th of June, 1881, we * will receive the 
money which you offer on the terms that will be aunounced to you 
by the fund commissioners and no other terms whatever,” or words to 
that effect 7 

A. Ile did not; he did say to me that he thought they would de- 
termine, or agree, | dom’t Know which, at the meeting they were pres- 
ently to hold to aecept the money, and then all other conversations 
that | have given in my direct evidence, and that is all that was said 
ut that time. 

(). Didu’t the fund commissioners afterwards have a meeting with 
closed doors at which you were not present before they called you in? 

A. Yes. 

(). When the fund commissioners called you before them on the 
13th of Jnne, 1881, didwt General MeIntyre then address vou: * Mr. 
Kasley, I suppose you have come tor your answer of your letter of 
May 26th,” or words to that ettect ? | 

A. I dot recollect that he did; he may have done so. 
9iZ (). Was not vour answer yes ¢ 
A. Very likely; [ don’t remember. 

(). Did General McIntyre then uot say: “ Our answer ts this, if 
you shall offer or tender to the treasurer $3,090,000 we will direet him 
to receipt tor the same on account of the statutory mortgage held by 
the State against the railroad company.” Was not that the exact 
language used or words to that eifeet 7 

A. Substantially so 

Q. Was not your reply, after a moment or two consideration, 
‘Phat is all m@ht” ? 

A. No, sir: not if that is followed tn consecutive order. 


(). Did von sav those words at anv time during that meeting ” 
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Then, in consecutive order, it eee l said to General 
MelIntvre: * We avant a certificate under the act of 1865.” He said: 
(thought for a moment) “ [ have no jection i that.” Then Dsaid: 


«That is all nght,” Xe. 

Did vou not, before the separation of the fand commnussioners, 

go to General McIntyre and say to him that this receipt which we 
have been speaking of was about all that von expected; that 

973° you would not have done any more yourself had you been in 
his (MeIntyre’s) place, or words to that effect ? 

A. No; unmmediately following General Melntyre’s reply to me, 
that he saw no objection to what L said about the certificate. I then 
said, addressing myself to General McIntyre, and the fund commils- 
sioners had not separated, unless it should be ealled tor Governor 
Crittenden to have gone out of the small office to the other one, | 
said to General MeIntvre “all right, that is all [ expected ; [ could 
not have done more if L was in your place.” 

(). Did you mean to say that vou intended by that language to 
convey to General McIntyre the idea, that he had expected your ver- 
sion of the act of 1865, and was so acting, or that vou meant he, as 
the attorney-general of the State, could not advise under the cireum- 
stances tle giving of areceipt in full ? 

A. T meant by th: at that T snpposed that the attorney-general had 
determined that $5,090,000, p: aid that debt and entitled the trustees 
to an ee ernie of it. 

(. Did you at that time believe that he so understood that 
974 = language 7 
A. T did. 

Do you now believe that General MeiIntvre understood you to 
be saying to him, you have done in this matter all that [ should, as 
the attorney of the Hannibal & St. Joseph Railroad Company, would 
asl ? 

A. I don’t know; [ can’t undertake to say. 

(). LT asked vou if you believed that he then understood you so ? 

A. I say in the light of developements since, that | dowt know 
whether [ believe it or not. 

(Q). Don’t you know that your words ; could not lave done any 
more if [had been in your place” meant to convey to him the idea 
that he, as the guardian of the interest of the State, could not cousent 
to give you a receipt in full for $3,090,000 7% 

A. Idid not so intend them; and 1 intended to express thereby 
that he was acceding to the claim and proposition that we made In 
miyv letter of May 26th. 

(). low can you then reconcile this statement with the fact that 
believing that he had come to the same conclusion as to the law 

Which you had before urged, that vou did then and there pre- 
ey sent to him the form of the certifiente in the tan: FUAUEC of the 
statute as had been sent to vou by Mr. Root, and asked him 
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Cute With be, cilied because [ never expected any question to “Lise 
about it, and gave it no consideration. 

Q). You knew the words of the statute, didm’t you ‘ 

A. Ot which statute 7 

(). 1865 7 

A. J think I did. 

(). It was there with you at the time in the room, was it not 7 

A. | dot think it was. 


(). Knowing the words of the statute, and believing that the State 
officers had arrived at the construction of the aet of which you had 


“set urging upon them for months, why didn’t vou ask them to com- 
ply with that statute, and give the receipt and certificate in the terms 
of the statute, and thas follow out the sugge ce of vour co-coun- 
cl. Mr. oot, and take every question of the sufliciency of the re- 


CK pot out of the ense ¢ 
yt) A. Lthouelht the certitieate prepared by me was 1n @oin- 


pllanee of that aet. Llad LE known as mueh L do now, of 
course, | would have made the paper so as to have put it beyond any 
cavil, 
(). Was not that what vou wanted when you mandamused the 
treasurer to vive a certificate in the words of the statute 7 
A. The mandamus case was presented solely to procure the con- 
struction of the act of 1sSt5—as to the amount the trustees were re- 
quired to pay. The mandamus case was gotten up, lgnoring the tact 
of the certificate, solely tor the Purpose ot avoiding the question of 
Jurisdiction as against the Governor. Because, if we had the cer- 
tificate, there was no other process by which we could reach the 
question at all. The oniv way to give the court jurisdiction over 
the case in the courts of Missouri, they having demed that the Gov- 
ernor could be reached by mandamus, was to ignore giving this: re- 
celpt and demand one, atid have it refused or go through the forms 


} 


of doing it. Ldomt believe it was ever done so as as to prevent 
that question as to the construc ‘tion of the statute. 
Oe Q. Yet, in ignoring the receipt, you aver in mandamus peti- 


tion that the treasurer had refused to TIVE any rece l ipt except 
One contalug the words * on account of the statutory Inortguge ; nid 
not in full satistuction thereof 7 
, Yes 
You call that ignoring the receipt ? 
Yes, 
Was that General MelIntyre’s construction of what the 1gnor- 
Ing of the receipt was at that time? 

A. I suppose so. 

Mr. Euslev, the certificate which you drew up to be signed by 
Mr. Chappell Was not drawn ap nati the atternoon of June 13, 1881, 
and atter Governor Crittenden had lett tor baltimore ? 
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A. It was not drawn until the 
That would depend 


Crittenden had actually left the city L can’t say 
upon —it was in the neighborhood either betore or after the train Was 
leaving; he had gone, [ think, from the office to his residence pre- 
paratory to going, and we went to the Sapreme Court building; 
whether we got through this thing before Governor Crittenden had 
left on the train or not, IL don’t know. 

Q). Did you present that certificate to him before he lett. 
O78 A. No, sir. 

Q. Did you have any assurance from him, or any promise 
from him, on that certificate being presented to him by the State 
treasurer he would assign the State hen ¢ 

A. If you mean a promise when [asked him if he would do so, 
and he said he would, I answer you no; but taking this letter of in- 
struction of June 13th as an answer to my letter of May 26th, and 
the letter of Mr. Dowd of January 19th, knowing that he had been 
present at this fand commissioners’ meeting and concurred in the in- 
structions that they proposed to issue to the State treasurer, [ snppose 
of course that all of us understood that the assignment would follow 
as a logical consequence of the receipt of that money in answer to 
this proposition. 

(Q. Do you mean to say your conclusions of what Governor Crit- 
tenden’s actions would be were drawn from the facts which you have 
just stated, and not from anything that he himself had told you on 
that subject before he lett the city 7 

A. Ido not mean to say——— 

Q. Please answer the question, yes or no? 

979 A. I don’t mean to say that Governor Crittenden ever 

promised me to execute this release, but I felt the assurance 
that he would from all the facts and circumstances to which I have 
testified. i never asked hitn whether he would execute the release 
or not, except as it is contained in the letter of May 26th. 

(). What facts led you to believe that Governor Crittenden would 
sign this lease ? | 

A. The fact that he was present and consented to a direction of 
the treasurer to receive this money, in answer to my letter of May 
26th, and the letter of Mr. Dowd, of June 19th; the fact that three 


millions (3,000,000) of money that we named in full payment of 


that on certain conditions; that the conditions were to be complied 
with. I never asked Governor Crittenden whether he would send 
the release or not, and he never told me that be would, or would 
not. 

(). Is it not a fact that you told General Mclutyre, after the ques- 
tion of receipt had been settled by the fund comniissioners, you did 
not care a damn for the receipt; what you wanted was a certificate ? 

A. [ will answer for all of it, except the profanity. The thing I 

wanted was the certificate. 
Grog (). Now, is it not a fact that the certificate, or form of the 
certificate, never came betore Governor Crittenden until after 
the payment of the money ? 
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A. I dow’t think it did; [think that immediately, or just after the 
time that [ made my remark to General Melntvre about wanting 
the certificate, and his replying that he saw no objection to it, my im- 
pression is that the Governor Just stepped out, or was in the act of 


stepping out of one office into another, and I did not see him any 


more. 

Q. Then, Mr. Easley, is it not a fact that you, considering. the re- 
ceipt of no force in this proceeding, and knowing that what was neces- 
sary Was a certificate to comply with the act of L865, and not that or 
that certificate alone conld the Governor act, that you, without con- 
sulting the Governor, either as to the form of the receipt, or as to 
whether he would make the assignment on the certificate given by 
the treasurer, the form of which you drew up; that you drew your 
own influences and acted without inquiry in regard to what he 
would do in regard to that subject ? 

A. I do not know that [ gave any consideration as to the effect of 

the receipt. I made the request about the certiticate [ have 
981 stated. It may then be called an inference or assumption of 

mine that from all the acts and facts which had preceded the 
acceptanee of this money and the giving of this receipt and certifi- 
eate that I concluded that the assignment would be executed by the 
Governor, and [did not consult him as to the form or sufficiency of 
the certificate, or ask of him any promise or pledge that it be exe- 
euted. The faets from which [ inferred that the execution of the 
assignment would follow the payment of the money are, in the main, 
first, that the letter of Mr. Dowd to me of April 19, IS8L, which I 
delivered to the fund commissioners soon thereatter, expressly refused 
to make any partial payment or payments by instalments. [is (Mr. 
Dowu’s) letter to the Governor of June 19, 1881, as well as my let- 
ter of May 26, 1881, are distinct propositions to pay $3,090,000 for 
the assignment or convevance of the State’s lien to the trustees. The 
acceptance of this proposition by directing the treasurer to receive 
the money and execute the certificate being made by and with the 


consent of the Governor, as I understood it, led me to believe that 


the assignment would be executed within a short time after 
982 the transaction of the payment should be completed. T do 

not mean to say that any other facts than those L have men- 
tioned, both in my direct and cross-examination, impressed that be- 
lief upon me. , 

(). Now, if this was so, how did it happen that you have stated in 
your examination-in-chief and cross, that the letter of instructions of 
the fund commissioners to the treasurer and the form of the certifi- 
cate were drawn up after the Governor had lett the meeting of the 
fund commissioners on the 13th of June, and to vour knowledge 
Was never presented to him until after the payment of the money ? 

A. The Governor was present in the room when Gen. Meclutyre 
made his answer and when I made my remarks about the certificate 
and he replied thereto, and [assumed that that was the end of the 
transaction except simply to put that in the shape of writing 


(s:? 
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GQ. Is it nota fact, and have you not already stated, that the form 

of the certificate was not drawn up until after dinner of the day of 

the 13thof Jane,and was not,to vour knowledge, shown to the Gov- 
ernor until atter the pavinent of the money ? 
A. L have so stated, and it 1s true. 

YRS (). [s it not a fact that the form of the certificate as drawn 

up by you after dinner of June 13th, and after the Governor 

had left the capitol building, is incorporated in the letter of instruc- 

tions sent by the fund commissioners to the treasurer, or directed to 

the treasurer ¢ 

A. Itis; I have so stated. 

(). Then the letter of instructions must have been drawn up after 
the Governor left the capitol building. 

A. Undoubtedly. 

() Do you know whether he ever saw that letter of instructions 
nntil atter the payment of the money *% 

A. I do not. 

(). Then, Mr. Easlev, the facts are that you were willing, upon 
the receipt which the fund commissioners authorized the treasurer to 
give, and upon the form of the certificate which you drew up, and 
which Gen. McIntyre assented to, and which Gen. McIntyre and Mr. 
Walker incorporated in their letter of instructions to the treasurer, 
and advised the officers of the road to pay over the $3,090,000 with- 
out consultation with Governor Crittenden, or without knowing from 

him what lis course would be on presentation of that receipt 
984 in regard to the assignment of the hen. Is that the state- 
ment of the facts or not upon which you acted ? ' 

A. Itis a partial statement of the facts upon which [ acted. 

(). Please state what I have omitted 7 

A. The fact of the Governor’s presence and coneurrence in the 
direction to accept the money. 

(). That is included in the question, 

A. No, sir, it is not; the fact that [ understood him to be present 
when the assent of Gen. McIntyre was given as to the certificate ; 
the fact that this was a definite and the only answer ever returned, 
or reply made, to Mr. Dowd’s letter of January 19th and mine of 
May 26th, as well as the other facts and eircumstanees to which I 
have testified in my direct and cross-examunation so far, 

Q. Is it not a fact that Governor Crittenden was not present. at 
the time you spoke about the certificate which you asked him. to 
consent to order the treasurer to give on the payment of the money ? 

A. I have stated just imy memory about that. When Gen. 
McIntyre came out and read from a slip of paper what they would 

do about the execution of the receipt, and [made my remarks 
Ws5  ubout the certificate, and he assented thereto, that just at that 
time the Governor was either taking up a heht coat or hat 
and was in the act of passing from his private office out into the 


marge othice. 
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(). If he was present at that time, and von knew the certificate 
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a apprehended no trouble to Crow out ot it. I appreli nded 
when they had determined to accept $3,090,000, as proposed to be 
paid in Mr. Dowd’s letter of Jannarv 19th and imine of May 26th, 
that that was a final settlement of the whole thing, and the rest was 
simply formality in carrying it out. 

M. At the conversation with Gen. Melntyre, before Governor 
Crittenden left the room, was anything said about the form of the 
certificate, or Was a form: not determined upon antil after the dinner? 

A. There was nothing said about the torm of the certifieate. <All 
that was said was that [ wanted a certificate under the act of 1865, 
and then went to the clerk’s office of the Supreme Court and drew it, 
as I betore stated. 

Q. Then [am nght in assuming that you did advise the 

986 payment of this money without any consultation with the 

Governor as to the certificate, or form thereof, er what he 
would do on its presentation ? 

A. I don’t know that [ was asked for any advice. I reported 
these faets to Mr. Dowd and Mr. Root when I came here. 

Q). You, as attorney of the road, knowing the facts you have de- 
tailed, consented to the payinent, if made, without sach consultation, 
or without knowing what the Governor would do? 

A. I did. so far as my consent was asked or thought of. 

Q. Mr. Easley, vou had quite a number of consultations with Gov- 
ernor Crittenden, in Governor Crittenden’s ofhee and elsewhere, 
during the progress of these negotiations, and after your letter of 
May 26th, didn’t you? | 

A. I did 

(). Didn't Governor Crittenden, on several occasions during these 
negotiations, and after the letter of May 26th, before the payment of 
the monev on the 20th of June, Say to you that he would never exe- 
cute an assigument of the State’s lien on the railroad until the last 
coupon on the State aid bonds was paid, or provision made to hold 
the State harmless therefrom, or words to that effect ‘ 

A. He aid not. 

IS? (Q. Didn’t he on one occasion after the writing of the letter 

of May 26th, and before the payment of the money on June 
20th, tell you in the oflice in Jefferson City that he would never inake 
such au assignment, using these words: * Kasley, Pll be damned if 
I ever make an assignment of the State's lien to the road until the 
last coupon on the State aid bonds are paid, or until the road make 
provision to hold the State harmless therefrom %” 

A. Ife did not at any time or place between those dates 7 

(). Did he at any time before those dates * 

A. No, sir. 

Q. Did he never at any time during the progress of those matters 
tell you that he never would make the assignment of the State’s lien, 
no matter What the fund commissioners did, unless the last coupons 


492 ROLSTON ET AL. V. CRITTENDEN ET AL. 


on the State aid bonds was paid, or provision made to hold the State 
harniless therefrom ? 

A. What do you mean by the progress of these matters ? 

(). IT mean between the 18th of January, 1881, and the payment 
of the money on the 20th of June, 1881. 

A. No, SIP, 

(). Did he never use words to that effect and conveying 
9588 — that impression to your mind, between those dates ? 
A. No, sir. 

(). Now, Mr. Easley, referring to the interview between yourself 
and Gen. McIntyre, in regard to the form of this receipt, is it not a 
fact that Gen. McIntyre, after the interview which you state you had 
with the fund commissioners on the 13th of June, and after dinner 
at Gen. McIntyre’s office, or at the office of the clerk of the Supreme 
Court, did you not hand to Gen. McIntyre the form of the certificate 
which you drew up and to which you have testitied ? 

A. I did, 

(). For his approval ? 

A. [suppose you may say for his approval; he had assented to 
giving the certificate and I had drawn this as my idea of it. 

Q. Didi’t he say to you: “I don’t know whether it is right or not, 
I will take it and look at it,’ or words to that effect ? 

A. I don’t remember what he said; he took it: 

(). Didn’t he then make use of the following language: “I sup- 
pose [ understand what you mean; you want to get this certificate 

for the purpose of presenting it to the Governor, and if he 
989 refuses to make the assignment of the State lien to take steps 
to compel him to execute the assignment ? 

A. He did not. 

Q, Or words to that effect ? 

A. No, sir; had any such statement been made the certificate 
would have been placed in a different shape, or the money would 
not have been paid. 

(). Tam asking vou for an answer, yes or no ? 

A. [ have answered it, and added what [ wanted to it. 

(). Did you then state in answer these words: “That is exactly 
what I want,” or words to that effect ? 

A. I[ did not, because it was not what [ wanted. 

(). Is it not a fact that in that conversation that Gen. McIntyre 
said to you “I suppose what you wanted was to get a certificate in 
such shape as that you could compel the Governor to make an assign- 
ment of the hen, if he refused to doit on its presentation, by a resort 
to the courts 7” And did you not state then and there that that was 
exactly what you were after, or words to that effect ¢ 

A. Nosuch conversation occurred that could be construed to mean 

that, because if it had the money would not have been paid ; 
990 the money would not have been paid unless I had determined 
from the facts that [ yesterday testiticed—that they were not 
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accepting my proposition in my letter of May 20th and Mr. Dowd’s 
letter of January 19th. | 

(). Lam not asking you what would have been done if your con- 
versation took place ; all I shuply asked you is if such conversation 
did take place at that time and place. 

A. [say no, sir, distinctly, that it did not, and I gave you the 
reasons why it could not. 

Q. Didi’t a conversation similar in effect to that which I have 
stated take place between you and Gen. McIntyre at that time in 
reference to that subject ? 

A. [say no, and give you the reasons for why it could not have 
occurred, If I had simply desired to lay the foundation for a law- 
suit I could have followed the idea foreshadowed in my letter of May 
96th in ease the money was declined, and have tendered a less amount 
than we were paying, and have the foundation laid for a legal pro- 
ceeding. 

(). ~— in reference to that matter-you had made a 
991 tender of $3,00,000 and interest that had acerued up to the 
time of the ‘Made, and the State treasurer had accepted it 
and given you a receipt for that amount, what would have been the 
fact then? 

A. He would not have got the money. 

Q). Then you mean you would not have made a tender, but simply 
made a tender coupled with provisions ? 

A. Coupled with conditions with which I offered to pay $3,000,- 
000, as in my letter of May 26th, that they would direct the treas- 
urer to accept the money, issue the certificate and the Governor the 
assignment. 

Q. Don’t you know that a tender of that sort, coupled with con- 
ditions, would not be a tender at all; and the reason you did not do 
so, Was the fact you knew it would not lay the foundation for legal 
proceedings ¢ ; 

A. I did at one time before this payment, think it could not be 
done, but Ihave had consultation with other lawyers since and [ 
have come to the conclusion that [ had a right to demand the cer- 
tificate and conveyance. 

(). When did you come to that conclusion 7 
A. Shortly betore the writing of my letter of May 26th, and after 

consultation with Major A. W. Mullins, who is a professional 
992 we personal friend of mine. 

Mr. Easley, was it not the fact and beliefon your mind, 
that a me. < of the amount of $3,000,000 of principal and interest 
due up to the time of the tender, coupled with a demand for an as- 
signment of the statutory hen, and the demand of a certificate from 
the treasurer that such amount was paid in compliance with that 
act, would not form a basis upon which you could go into court, that 
led you to refrain from making that tender ? 

A. That Impression Was removed from my mind prior to May 
26th, and that impression being removed, therefore after May 26th 


>. 
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it did not and wonld not have prevented: my doting so if they had 


not accepted the money, 


You believed then, and believe now, that von could have ten- 
dered what vou believed to be a compliance wer the a and de- 
muanded an assignment ofthe lien. and that if they had otfered to take 


the money that vou could hav e refused to pay ~*~ over to them without 

their executing the certificate of assignime nt ¢ 
A. Lhave entertained that beliet—that I wonld have a right to 

demand the excution of this certificate and release upon the 
993 aeceptance of the money ; {have been under that impression 
since shortly prior to May 26th. 

). And if the release vas refused that vou need not offer or pay 

over the money ? 

A. My idea for a short time prior to May 26th was that [ could 
offer them the $3.000,000, and the acerned interest to the date that 
I was vanleinas then otfer, and that [ would have a right to demand as 
a concurrent act with the acceptance of that money the execution of 
the certificate and assignment required by the act; that if thev de- 
clined to do that I could then take my proceeding for jaidanus to 
compel them to doit, and if [had tendered money enough to do it. 
That was the way Thad mapped cut in my mind what the effect 
would be in case: they declined to do it before the 13th of June. 
When they decided to accept the money all this question of tender 
left my mind, 

(). Don’t you know that there had been repeated communications 

between you and Mr. Dowd in regard to this very question of ten- 
der, and the difference between you was not whether they 
994 would accept it as a tender, but whether they would aceept a 
certified check as a tender between themselves and Mr. 
—s ? 

. They are fully shown in the exhibit attached to Mr. Titft’s 
dee ssiian and speak for themselves. All those things are bottomed 
upon this idea: Here is an offer of $3.090.000 for the giving of this 
release. If they accept it, that is the end of it; if they do not, we 
have to take further steps about making a tender and settling the 
difference ; the difference in my mind was settled by the acceptance 
of the money. 

(). No matter whether the State still claimed that was not in full 
satisfaction, that the acceptance of the money as you offered it 
settled all questions and was an indication to your mind that the 
State abandoned all claim tor anything more 

A. The acceptance of the money and issuance of the certificate in 
pursuance of the offers contained in the letter of Mr. Dowd of Janu- 
ary 19th and my letter of May 26th was treated and considered by 
me as a full acceptance of the proposition of those letters, of which 

an assigument of the lien followed as the necessar y and logical 
95 consequence. That was the proposition. 

(). If the fund commissioners had not consented to receive 
your money in New York by certified cheek, and LV e the receipt 
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which the treasurer gave, was it not vour - an to proceed and matce 
a tender and compel the compliance of the State officers of which 
you conceived to be their duty ? 

A. [had that idea in my mind in writing the letter of May 26th, 
of the alternative that would be adopted if they did not accept 
our money in accordance with our proposition in those two letters. 
We would then tender the umount due to that date, which would 
bave been a different amount than $3,090,000, as in the letter of M: AY 
26th, and demanded the execution of the certificate and the convey- 
ance as the concurrent acts with the taking of that money. If they 
refused to do that, that in my mind was sufficient to lay the fourida- 
tion for legal proceedings, if [ thought legal proceedings were needed. 
All legal proceedings were avoided by the acceptance of the money. 

(). Did the State officers or anv one of them state to vou that they 
were accepting this money under your proposition of May 26th and 

In Mr. Dowd’s letter of January 19th, and if so, when ? 
996 A. No one so stated in the terms, but there were no other 
proposition to pay made than this. 

Q. Mr. Easley, [ tind in regard to the correspondence on the 10th 
of January, a letter written by you to Mr. Root in which you say 
«fT have just had an interview with Governor Crittenden, State au- 
ditor Walker and treasurer Chappell, with reference to the mortgage 
of the State debt under the act of February 20, 1865. They all 
seemed pleased in) the highest degree with our proposition to pay, 
and will heartily second our etforts in that direction.” Was any sum 
mentioned in that interview of what you intended to pay % 

A: Yes. 

(). What was the sum ¢ 

A. Three millions of dollars and the accrued interest to the date 
we should pay, 

(). Why did you mention that. The statement in your letter to 
Mr. Root, vou say that they all seemed pleased in the highest degree, 
why didn’t you mention the amount ? 

A. There was no particular discussion as to the amount 
997 between myself and the officers at that time. 
(). Is it not a tact that the amount was not mentioi wa Ls 


A. It was stated 
QQ). Didn't ante say that your company wished to pay off the State 
lien Without mentioning the amount ? 

A. No, sir. This act of 1855 was produced by me in a compila- 
tion of our Jaws and charters applicable to our road. 

Q. Are you sure that Walker and Gov. Crittenden and Chappell 
were present on that occasion 7 

A. Well, [am not quite distinet about Chappell. IT think Mr. 
Chappell was there for a little time; [don’t know what portion. 

Q. What date or what place % 

A. The date that letter was written. 

QW. The Loth 7 

A. Yes 
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Q. Now, are vou not mistaken abont there being an interview ; 
Was It ‘not the dav of the inauguration ? 

A. No, Lam not mistaken about the date. It was the day of tie 
Inauguration. 

Q. Did you have any interview with them at all on that day ? 

A. Yes. 

(. Is it not a fact that so far as that interview was con- 
998 cerned that you had a conversation, a casual conversation, 
with Governor Crittenden, and afterwards at another place 

with Mr. Walker ? 

A. No, sir. 

Q. The effect of which was that you wanted to pay the State lien 
without saying anything what the amonnt was ¢ 

A. No, sir; itis not. [ know that Walker and Crittenden were 
there; whether what occurred between Chappell and myself some- 
where else I don’t know, 

Q. Is it not a fact that Gov. Crittenden stated to you that they 
were overrun With business; just had been in: wugurated as oflicers of 
the State and they could not consider the matter then, but that some 
legislation was necessary, and that he wanted you to have Mr. Dowd 
formulate this in a letter so as to take official action on the subject? 
Was not that all that was said ? 

A. That was said, but not all. 

(). What else ? 

A. I began by stating to them that we wanted to pay the amount 
of our debt. Somebody made the enquiry when it was to be 

paid. I said that is immaterial now. About its being due 
999 here is legislative authority for the purpose of paying be- 
fore maturity, and produced a bound copy of our laws 
compiled with reference to our railroad company and said we 
wanted to pay three millions of dollars and interest up to the 
time we made the payment, and saying that the interest had been paid 
promptly up to January. The Governor said, in a general way, 
that he was glad of it; that it would relieve the people of the State 
very much to have that settled and mentioned the n: umes of one or 
two gentlemen who had been prominent in the passage of the renew- 
al bill; that it was a great relief to them that their jadgment in mak- 
ing the renewal that everybody said they were going to lose would 
be verified ; that there would be nothing lost. He mentioned Gen. 
Henderson, Governor Hall and Col. Lamb, and then went ahead to 
say that he had jast been inaugurated; that that they ought to have 
some written direct information from the company which he recog- 
nized as right to suggest—just the suggestion I make in the letter. 
Mr. Walker stood by passively. I then said to the Governor, « Lam 
glad you gentlemen are so willing to take hold of this matter and I 
shall write at once on this subject. I would like to show you 
1000 this letter. Ile said [am very busy. Show your letter to Mr. 
Walker, be will have more immediate charge of it than any- 
body else as auditor of the State. LE then went into the private secre- 
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farv’s room, wrote the letter and handed itto Mr. Walker. He read 
itand said that was all rent, 

(). There was nothing in that letter that mentions three millions 
of money and interest 7 

AA. No, sir. 

(Q). You would pay only a sum of money so far as the law was 
concerned ? 

A. The sum was not discussed. We wanted to pay the three mil- 
lions and the accrued interest. 

(). Now, Mr. Easley, after the reception of the letter of 19th of 
Januarv,ot Mr. Dowd to the Governor, were vou present when the 
fund commissioners considered that letter ? 

A. The time they were considering it until the 15th of June, 
ISS 1. 

(). T thought vou have testified here to-day that von thought they 
were considering vour letter of Mav 26, and that the payment was 
made in answer to your ietter of May 26th % , 

A. They have. ‘They were made in answer to those letters. 
100] (Q). Were vou present when that letter was received and 
when thev first considered it 7 

A. No, sir; the letter was sent directly to them, a copy only sent 
to me. . 

(). After the receipt of that letter, were you not notified by Gov. 
Crittenden, or by any member of the board of fund commissioners, 
that they were of the opinion that the measure of the road’s lla- 
bility was the payment of the entire uumatured coupons on the State 
wd bonds, and that they were not willing to accept a proposition, as 
mnude by Mr. Dowd, of three millions and interest up to the time 
of the payment, as compliance with the act of 1865 % 

A. J was not informed by Gov. Crittenden, or any other member 
of the board, at any time prior to June 20, 1881. 

bv Judge DILLON: Or at that time ” 

WiuITNess: No, sit. 

Witness, (resuming:) That they considered the company bound 
under the terms of the act of 1865 to pay interest on the State aid 
bonds until the maturity thereof; there were expressions of un- 
Willingness or reluctance to accept the proposition contained in MLr. 

Dowd’s letter of January 19th, and there was much discus- 
1002 sion with me, Gevernor Crittenden, and Mr. Walker as to 

the true construction of the act of February 20, 1865; but 
not one of those constructions contended tor by Governor Critten- 
den or by Mr. Walker claimed that the company was under any ob- 
ligation after paving the principal and aceraed interest ander the act 
of 1865, to provide tor the payment of interest upon the unmatured 
coupons up to the matarity of the bonds; Mr. Walker, after return- 
ing trom New York— 

(The defendants’ counsel objects to a detailed statement of what 
took place; he has confined his question to a given time, and the 
Witness is not auswering the question.) 


zey 
i) 


448 ROLSTON ET AL. V. CRITTENDEN ET AL. 


Wirness, (continuing:) After Mr. Wallker’s return from New 
York. on the occasion of the visit in Febraary, he advanced a new 
theory, that the company was to provide for and pay all Habilties 
that the State had incarred by reason of this State lien, and that the 
simple payment of three millions and ninety thousand dollars would 
not meet all the liabilities that the State had incurred ; that the pav- 

ment of this three milhons of money was worth four, feur 
1003) anda half, and five per cent. in the market; that they would be 

subjected to the loss between the ruling rate of interest, what- 
ever it was, and the rate of six per cent., which the bonds bore, 
and theretore we ought to add to the three millions of dollars and 
accrued interest a sum which would be the present valae of this 
ditterence between the interest, which he figured up in the neighbor- 
hood of 370.000 thousand dollars ; TL can’t recollect the figures. 

(). That was a sum represented by a premium on bonds in the 
market ¢ | | 

A. That was still another theory. Then there was another theory 
that would make it the difference on premium on bonds. ‘There was 
that theory and every theory advanced by (7%) any of these fund 
commissioners were bottomed upon the fact and founded upon it 
that the value of the use of three millions of dollars principal paid 
in Was to be taken mto account and consideration, Mr. Chappell’s 
the treasurer’s theory was, that the true rule to get at it from = his 
standpoint as a banker was, that at the end of the time these bonds 
had to run there would be in the aggregate a gross sum of five 
million dollars; that the true way of measuring the company’s lia- 

bility to provide for that to discount it and tind its present 
1004 value at the time of making the payment. [ remember be- 

cause it struck me with some force, Vou are to pay a sum of 
money equal in amount to so and so, equal to it not at the time the 
bonds were originally issued, not at the time they were finally to 
run, but a sum equal to it at the time of the payment. Now, he save, 
What sum is it that will be equal, according to the rules of discount 
—that will be equal to the five million of dollars that this will 
amount to at the end of this term. ‘That of course turned to the 
rate at which we discounted it. These gentlemen said at the rate 
of four or five, whatever their different views were, Mr. Chappell 
said the bankers knew of no rule except a discount at the rate the 
debt bore. 

(). What sum did that amount to, if vou remember ? 

A. ‘The way Chappell figured it a little less than three million 
dollars. 

Q. Do I understand you to say, that Mr. Chappell consented as 
one of the officers of the State to less than three millions of dollars 
In payment ? 

A. No; Tam telling you the various ideas that were advanced as 

to the true construction of this act of 1865. That was only the 
1005 theory that he advanced. 
(. Is it not the fact that all the fund commissioners claimed 
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that the railroad company ought te pay more than three millions 
and ninety thousand dollars in all those imterviews up to the 15th of 
June 7 

A. Up te the 15th of June T had understood the position of every 
one of the fund commissioners to be that three millions and ninety 
thousand dollars was not in their opinion the fall sam, and those of 
them who advanced any theory about it. These are the ditterent 
wis [am trving to tell vou. 
(). [s it not a tact that after the reception of Mr. Dowd’s letter of 
January 19th, sav within four or tive davs afterwards, vou were noti- 
hed by the fund commissioners, or some of them, that thev were ot 
the opimon that the three million and ninety thousand dollars was 
not a complance with the act of 1865 ? 

A. [pt by notice vou mean hearing them express opinions discuss- 
. is the conelAe of the act of 1865, with the exception of Gen. 

cnt tvre, | answer vou ves. As to Gen. McIntyre, [ never heard 

him advance a theory more than to say that it was not money 

L006 enough, 3 
(J. [s ita fact that after they expressed these soni vou 
asked pe rnission to come before the fund COmNeEONY sand arg 1e 
vour views of the case and they consented that vou should do so: 

A. | ti recollect the immediate means by which that was 
brought about. [did appear icine them and did argue the 


que stion. 

(). About what date was that, if vou can recollect ? 

A. Well. [should sav a short time betore Mr. Walker and myself 
eaune to New York. 

Q. After the argument on vour part before the fund commission- 
ers, didmt they again tell you that they were not convinced by your 
argument that three millions and ninety thousand dollars Was not 
sufficient and they thought the payment was not enough ? 

A. I don’t remember what _— suid. I recollect no reason tor 
believing [T had convinced them 

(). Didn't the VY express to you they didn’t assent to the views you 
a conte nding ? ¢ 

They mide no expression that I know of, that I can recol- 
lect, 


1007 (). Didn’t they individually express to you the view that 


M 
they were not convinced with vour construction of the act 
Was a correct one 2 
A. Tremained under the impression that they did not agree in 
my coustraction of the act up to about the 28th dav of May. I can- 
not, of course, undertake to say how [ got this impression, but I re- 
mained until about the 28th of May under the impression that they 
sa ~ agree in my construction of the act of 1865, 
The result of vour argument before the board was tuat Mr. 
W alker came on here to New York, was it not ? | 
A. We came to New York following ; whether it was the result 
ov not L don’t know. 
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Q. Mr. Easley, didn’t vou make a written argument before the 
fund commissioners at that time, stating to them the reasons why 
you considered that the act of 1865 was complied with by the pay- 
ment of three millions and ninety thousand dollars ” 

A. My argument in part was made from manuscript; the most 

of the manuscript, however, was a statement of the various 
1008 acts. 

(). Is it not a fact, Mr. Easley, didn’t you, after your arznu- 
ment, and after the fund. commissioners had expressed dissent to 
your views, go to Governor Crittenden and say to him: * Look here; 
why can’t one of vou fellows come to New York and see our men, 
and see if we can’t agree; we can’t agree here,’ or words to that 
effect ? 

A. My impression is that after [Thad made my argument there 
that Mr. Walker advanced the instalment theory, and [said to some 
one of the commissioners, either Crittenden or Walker, made the 
suggestion to them that Thad no authority to negotiate upon that 
subject, and one or more of them had better come to New York and 
see if that kind of a plan could be agreed upon. 

Q. Was the language stated In my question substantially used by 
you at the time 7 | 

A, I will not undertake to say what my language was at that 
time; I give vou the substance as I remember it. 

@. Was not the reply that the State had no money to pay the ex- 
penses of its officers to get money to go to New York, and vour re- 
ply to that you would furnish the money if one or some of them 

would go % ; 
10090 (J. Something was said about the State not having pro- 
vided any money to meet contingencies of that kind, I do not 
know the language I used, but | signitied my Willingness to pay the 
expenses of whoever should conclude to go on, 

Q. Didit the Governor then tell vou in that conversation that it 
was impossible for him to go, and didn’t vou afterwards learn that 
Gen. McIntyre could not go, and that it was decided that Mr. Walker 
shauld go to see vour directors, | mean the directors of the [fanni- 
bal and St. Jo. Road, in reference to this matter ? 

A. [do remember that the Governor expressed himself that he 
could not spare the time to go. Beyond that, except upon the final 
determination that Mr. Walker was to go, I don’t recollect. 

(). Mr. Walker came to New York in company with vou ? 

A. Yes. . 

(). State whether or not he came at the expense of the railroad 
company or of vourself on that occasion ? 

A. Well, [I paid his expenses, and I suppose [ charged it up in my 
expense bill, ss 
(). Is it not a fact that the interviews between Mr. Walker, Mr. 
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Dowd, and Mr. Root was sought by vou in order to attempt to 
LOLO) arrange the differences that vou knew existed between the 
State othtcers and said company ? 

A. The interview was brought about in the precise manner [ have 
stated above. 1 cannot answer it in any other way, 

(). Wasn't the reason that vou paid the expenses of Mr. Walixer 
to come on here because vou knew that the differences between the 
State officers and yourself representing the road was so radical that 
it Was jinpossible to arrive at a conelusion without the presence of 
the Hannibal and St. Joseph RR. RR. otticers 7 

A. Teant answer that ves or no. My reasons were beeause he 
submitted or suggested the instalment plan, and T had no authority 
to negottute upon that subject, and didn’t know whether it would be 
acceptabie or not, and | thought the best vil¥Y Was to do—to have a 
personal iMterview betWweell thie othivers of the “tate and the officers 
of the road, representing each other, and taiked it all over, with no 
other motive than have those men discuss that plan and bave them 
talk betore T consented to that arrangement. 


(J. Llad the State officers emphatically answered you, pre- 
1011) vious to Mr. Walker’s coming ou here, that they would not 

aceept three miliions and umety thousand dollars, in full 
compliance With the aet of TS65 ° 

A. ‘They had not. 

S. Plead they eniphatieally anid plainly, each and everv Ove of 
them, conveved TO Vou the information that they would not accept 
that sam as offered in the letter in tall compliance with the act of 
Isuo 7 

A. In the manner you state, no, 

Q. In anv manner; if so, state What manner % 

A. They had conveved to me, with the exception of Gen. Meln- 
tyre, the impression that they did not concur in my construction of 
the act of 1865. They conveved that Impression by the suggestion 
ot the various theories and modes of arriving at what the full meas- 
ure of the liability was under that act of 1865—that I designated. 
Gen. McIntyre expressed no opinion other than to say that be didn’t 
think that sum was suflicient, three millions and ninety thousand 
dollars. | 

(1) Mir Easley, was it not in order to see whether some new propo- 
sition might not be agreed upon between the State officers and the 

railroad officers that led vou to bring Mr. Walker here to 
1012) meet with Mr. Dowd and Mr. Root % 
A. In the sense that the instalment proposition was a new 
proposition, ves. 

(>. Didmwt vou then understand that the necessity for a new propo- 
sition Crew out of the fact that thev rejected the proposition con- 
tained in Mr. Dowd’s letter of January IS, 18817 

A. I didn’t, for they bad not rejected it, 

(). And vet von stated that they had informed vou that they did 
hot agree with your construction of the act of 1860. Was not your 
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CONST TUK tion ot that ect thay eonstruetion whreh Wiis eontained 1) the 
letter of Mr. Dowd of January 19, 18st 7 

A. It was. 

(). Mr. Easley. vou represented Mier. Dowd in this interview as his 
attorney and as attorney for the Hannibal & St. foseph Railroad ? 

A. T suppose IT did. . 

(), When the State ofhcers told vou that thev did not agree in 
vour construction of the act. which was the same as Mr. Dowd’s 
constraction in his letter of January 9th, did vou consider that it 
Was necessary for them to make a formal written reply to Mr. Dowd 

in order to have rejected the proposition : 
LOLS A. T didn’t. 
Q. Do von mean to convey the idea that they had not told 
him that they would jot accept the pr position f 

A. | do. 

Q. Atanv time before Mr. Walker came to New York in Feb- 
ruaryv, TSS] 7 

A. IT do. 

i). Now, when you and Vir. Watker cl rived at New York. where 
did vou pat up? 

A. At the Gilsev House. 

Q. Did vou see Mr. Dowd and Mr. hoot betore the meeting at 
which Mr. Walker was present, that took place at that time 4 

A. 3 dow t remember. : 

(). Don’t you remember that vou saw them both, and vou informed 
them of the ditferences tha existed between the State officers and 
vourself as to the construction of the act of T8657 

A. | informed them of just whatever occurred at just whatever 
time it was [saw them. ‘The thing that confuses me is whether I 
went to the banix that morning or at the railway company's offices. 
If T went to Mr. Dowd’s bank it is possible [saw bim before Mr, 
Walker did. Uf I didn’t, it is likely we saw him at the same time. 

(). Did vou tell him or Mr. Root before the interview which 

1014) afterwards took place with Mr. Walker, Mr. Root, Mr. Dowd, 

and yourself, of the position that lad been assumed by the 
State’s officers in reference to this matter? 

A. [ intormed them of just what had oecurred, as l have testified 
to 

Q. Didn’t you tell them that the State officers had declined to ae- 
cede to your constraction of the act, and that at vour suggestion, and 
at the expense of the railroad company, vou had brought Mr. Walker 
to New York to conter with them further on the subject, or words 
to that etfect 7 

A. Tintormed Mr. Root and Mr. Dowd both about the matter of 
my having argued this question betore them. That the instalment 
plan had been suggested; that [ said to the State officers that [ had 
suggested that one or more come on here for the purpose of seeing 
if that plan was feas¢ble or not and could be adopted, and that Mr. 
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Walker, by direction of the fund commissioners, would be here tor 
that purpose, or was bere for that purpose. 

Q. Now, Mer. fasley, from, Whit Vou knew of the cireniustances 
under Which Mir. Walker came here, and the position that the State 

officers had assumed in this matter, state whether or not 
1015 vou considered Mr. Walker's visit as being an answer to the 

proposition of Jangary LOth, IS8t.as contained in Mr. Dowd’s 
letter to Governor Crittenden * 

A. [I considered it as a proposition modifving the proposition that 
had been made by Mr. Dowd. 

(9. Which proposition of Mr. Dowd had not been accepted by 
them in any respect 7 

A. | had not. 

() Was Mer. Walker's interview with Mr. Dowd or Mr. Root an 
acceptance of that proposition : 

A. [t was an offer to do the thing that we suggested and. offered 
to doin a different manner, 

(). Was it not a counter proposition to do something different 
from that which vou had offered ? 

A. It was. 

(). Was uot that proposition afterwards rejected by the railroad 
COMPANY 7 

A, Yes. 

Q). Now, Mr. Easley, did vou understand that by the rejection ot 
that proposition made by Walker in February, that it renewed the 
proposition made by Mr. Dowd, of January 19th, PSs 7 

A. [Tunderstand that proposition to be the standing propo- 
i016 sition trom the 19th of lauuary down to the 13th of Juue, 
SST. and was then thereafter an accepted proposition. 

(), [ thought vou have stated positively threat vou made a modified 
proposition on the 26th of May, ssl. 

A. [made the proposition contained in my letter of May 26th, 
SSL. which was simply a continuation of Mr. Dowd’s proposition, 
and an addition to it of a proposition of what [ wanted in the con- 
tingeney that Mr. Dowd’s proposition, waich [ therein renewed, was 
not aecepted, 

(). Didi’t vou consider that the proposition of -anuary 19th was 
positively and unequivocally rejected before Mr. Walker came here 
in February, 1881 7 

A. I didn’t. 

(). Didn’t von consider that the making of a counter proposition 
Wis a rejection of the proposition 7 

A. [ did not. 

(), Didu'’t vou consider that, when Mr. Walker was here, that he 
eame here for the purpose of seeing if some other proposition could 
not be made acceptable to both parties, and that the reason he came 
here was that the fund commissioners had declined to aecept the 
proposition of January Toth, ISSL % 
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1017 A. The tund eommnrissioners had not declined proposi- 

tion coseloe in} Mr, Dowd’s letter of January 1% he ISS 1. 
understand that Mr. Walker came here on behalf of i fund eom- 
missioners to prevent the instalment proposition, in the manner T have 
heretotore stated. 

4). Why did vou consider it necessary to renew Mr. Dowd’s propo- 
sition of January 19th, ISS1. if von considered it a standing propo- 
sition up to the time it was fin. div acted upon, as vou sav, June 13th? 

A. After having requested ca ajor Mullen to examine this question 
of my right to tender i mmonnt that 1 thought comphed with the 
act of 1865, and after he had lvabined to mie In pursuance of that 
request cither a letter or brief of some memorandum of authorities 
that satisfied me of my right to present the money and demand an 
execution of the papers as econenurrent acts with the acceptance ot the 
money, [ determined to add to the proposition of Mr. Dowd the other 
request that in case they declined to accept our money, that they 

would agree with me upon some convenient mode of tender 
1018 and not require me to carry three mulfions of curreney there 

and back simply for the purpose of having it declined. That 
was the chief purpose I had of writing the letter of Mav 26th. 

(9. When was it Major Mullen gave vou this memorandum of 
authority : 

A. Some time prior to the 26th of May. 

Q. How long prior? 

A. I ean’t tell. 

(). 3d days, 10 davs, two weeks 7 

A. [Deannot arrive at the time. Major Matlen and myself practised 
law together in adjoining offices ever since [ have been admitted, and 
when I sav “examined authorities” [ mean Fameen the most of it 
may have been in conversations. He is local attorney for our tine 
of road, and attended to most of the business of the trial iu courts 
at that time in Lynn, Livingston and Caldwell. 

(). You stated in answer to a question of mine before noon that 
vou were of the opimion you could not make a conditional tender 
until some time after the 26th of May, when vou wrote this letter; 
when you say about” vou mean vou were of that opimion up as 
late as the 15th of May? 

A. I had that Impression on the subject of the tender until it 

Was removed by whatever occurred between Major Mullen 
1019 and myself. 
(). You think that was a very few davs before the letter o 
May 26th” 

A. I do. 

Is it not a fact that in the letter of April 20th, nearly a month 
previous to the time at which vou became convineed you could make 
a conditional tender, which letter is from Mr. Root to vou, on page 
2 of Exhibit X 1, that the question of your making a legal tender in 
order to commence legal proceedings was considered a matter of cor- 
respondence between you ? 


‘ + » «@ . " } eesatidka de ,ce “a ee + . 
At Tips Was of The OpPUlot t hicst We COLIC MOT te 


ET has } = : “ee ran “per +] ran" . j 
_. RillS Gearpteeady YUEN attention to if: i OCSaAaMn THen tO CONSi ber Wile 
. , — . * , ’ 
* oe a ; 4 fT ibe y> 7 ’ s ry, sy f + | ' ° t ’ get? ‘ 
we contd do that Crmgo not. looking to the COMTINGeCHECY OF Ge ! 
rT a es? t ‘ a = 4 , I . » 1 9 } 1% : f } an 4 I 
CO aeceproorys monev yndel Nir. Dowd’s rCtter OL jaANNAPYV beri 


Pe y ‘ - . _* * + sae +} . * a — ‘ - ‘ ’ 
MPO}, OF Spy eile ppapers, Lritt aifer this consultation with Nea 


4q ) ‘ } ° . ° a 

°} sey ; sageen? " top frct / +5) Ee LG’ } van }*? 4 t< ’ 
mapas, Niall ‘ty I LyOCLEL sutistied hk TLV Own baddened OL THe Piet to 
ae a y] —* . Sica Dest i oa ' 

that thing, and the letter of Mav 26th followed: the bes 


conld do was to Sit\ between April 2Oth and Mav 26th; this matter 


: ee - Ba aa . ee ? ; ee —? . ey r } . 
Was COS dere { py me. und of course | COU NOt Peadech any cor 


ee eo } CF, er } 
SOM UTE bo ree eonsrdered it 

Q). Reterring, Mr. Iasley, to the interview with Mr. Walker her 
did you anderstand that Mr. Walker made a direct proposition th 
if the railroad COPAY vould hay an additional suin of SLs, 


} =e , F ] ! re | P< | '® ,* + iT, . ‘ ° 
to the three millions of dollars. thet the otheers of thle State w 


1 
¢ ; . 
seceene th ft reoand execute the DD ss pit S tilbaer ci 
i , A 
2 C¥U a) ( 
t } 
A. 2 Gi 
‘ ri . ne } | ‘ . ‘ ‘ > . ‘ . 
() When did vou first hear of that Sisd VP PPOPOSTION 
, i i 
f af ™ . 3 .4 - ; 
A. in the Si prtro car petween Pella an PPLE LEO, 
} ’ Re 17 ) 
é ‘ + » 4 { * , \} \ ' at é 
Q. On the visit that vou and Mr. Waiker made 
= “Rnd 
" . ‘ } i\¢ } ? , . Ve 
A. res; f mean That the ] Crp) TiO Was TOL ate 5 he Wes (i 
° . 5 . ’ ] 
cussing What if woutd be and had tus flgnres what the loss wenicd o 
{ } ‘-) >| «)? { } f | » } “> t } > veel ae ; >? t 1 ? . , | } | 
Lt W ibe GIlSis Cis bit PicuIN ba‘ Cat ti { > ebich cats Ctl iba 4 
*. 
" 
PAE OU ()i) 4 
. : ' ° . ? ? ¥ , ? ? Hy ‘ , ? 
‘ + . . . > > . a. ; —s f-- Gerrt ‘ } vee t ‘ j 
A. On the basis of when the bonds conla be called and < 
4 fhe) 7 > % j 7s)? P i +} > i" } t* + + 
ele | aq attowanee for the use of the money That they were to \ 
i 7 } 
t + yer? "oy tr ° F x Tt ‘ rod ? 4 i hd , ¢ 
lM thal Wav; be Sot at the average rate or ine, OP SOMeTHUIN 


that the bonds had to run, all the details of which 7 cannot recoilee 
). Did vou know what bonds he took in 
A. I didn't. 
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A. No, sit. 

Q). Now, Mr. Easlev, after Mr. Walker got bacis the Govern 
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Q). How long did you stay in Jefferson City at that time, if vou 
recollect 7 
A. ITmay have been there 10, 15, possibly 20 days. 
1022 Q. Was not the message of the Governor published in the 


papers about the time it was sent to the [louse of Representa- 
tives, and didn’t you see it ? 

A. What is the date of the Governor’s message 7” 

Q). 25th of February. 

A. That was betore I got back to Missouri; T think very likely 
the message was sent in before I vot back to Missouri. 

Q. When you got back to Jetierson City did you know of this 
message ¢ 

A. [knew of the message being sent in, and probably reac it. 

Q. You think you read it as early as the 16th of March 7 

A. Yes; if the 16th of March was the date of my first revisit to 
Jetterson City after the Walker interview ; that is the time, [ think, 
I read it. 

QM. You knew, then, that he had this letter of Mr. Walker’s as an 
accompanying exhibit when you read it, didn’t you ? 

A. I didn’t read the original message; [ got it in some printed 
pre L know now what it says. 

Didn’t you then have notice that Mr. Waller had written a 
aes on this subject, which the Gov ernor laid betore the [louse of 
Representatives in this special message 7 
| A. [I think I did. 

1025 ). Didn't you then know that the Governor contended 
that the liability of the railroad company on the State aid 
bonds extended to the maturing of the bonds 7 

A. I knew oi the existence of that niessage, and what it says. 

Q. Then you did know, long betore the payment of the money, 
that the Governor of the State of Missouri had said in a pudlic mnes- 
sage to the House of Representatives, that «IT don’t mean to say 
that the State will accept the sum of $3,000,000 in complete siatis- 
faction of the ability incurred by the State in aidof the said) bonds. 
I think the liability extends to the maturity of the bonds ” 7 

A. I did. 

. And yet you were willing on your inferences of the facts of the 
acceptance of the payment of $3,090,000, to consent to the payment 
of that money without knowing whether the Governor had changed 
his opinion on that subject or not ? | 

A. I was‘ willing to consent. 

(). Please answer the question yes or no, and then explain as 
much as you choose. 

“A. I was willing to consent to the payment of that nioney 
1024 in consideration of the fact you mention taken in connection 
with allthe other acts and tacts to which I have testified in my 

direct and cross-examination, 

(). Please state whether or not you consented to the payment of 
the $3,090,000 without kuowing from the Governor whether he had 
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changed his views, which von knew he | md expressed in a publie 
Inessuvge on the 2oth of February, 1881, >» aehenion to the hability of 
the road to the State; please answer my rian Ves or no ¢ 

A. I can’t answer it ves or no; the message of February 25, 
leaves it an open question, as I read if, in my mind, whether he will 
accept the money as offered in the proposition contained in Mr. 
Dowd’s letter of January 19th, 1881, or not; and [ consider when 
the letter of instruction was issued to the State treasurer by the fund 
commissioners, on the [5th of Jane, 1881, that that was the final end 
of the negotiation, and the acceptance of the proposition of payrent ; 
that he had made up his mind; it was undecided what he would do 
at the time of making this message as to What he would do, and 

that that act was that they would accept $5,090,000 and give 
1025 the certificate and assignment as proposed in the letter of 
January 19, and renewed in my letter of May 26. 

The language of the Governor is, “1 don’t mean to say that 
the State will accept the sum of $3,090,000 in complete. satisfaction 
of the hability incurred by the State in aid of the said company, I 
think the hi ibility extends to the maturity of the bonds.” That mes- 
sage vou knew as early as the 16th of March ? 

A. I did. 

Q. Did vou at any time ever receive from the Governor or 
from anybody representing the Governor, information that he had 
changed the opinion that he had expressed on this matter in this 
public message of February 25th before the payment of the money ? 

A. I think not, except so faras the facts and circumstances to 
which L have testified indicates that change of opinion. 

(). Now, Mr. Easley, in the letter of Mr. Walker to the fund com- 
missioners, thesé words are used, ** 1 submitted to these gentlemen a 
statement of the bonded debts of aes in Which it was shown 
that the proposed payinent by the Hannibal & St. Joseph Railroad 

could not now be used for the retirement of the said bonds, 
1026 and in conseyuence thereof the State would suffer great loss 

Dy ucce epuing ray proposition from them looking to the payment 
of the principal of the Hi uinibal & St. Joseph Railroad bonds, and 
‘not the interest which would acerue thereof irom the date when such 
payment was made, to the date when the bonds matured.” Did you 
see that letter, or a copy thereof, at the time you learned of the Gov- 
ernors message ? 

A. I can’t recall that [ did, but [suppose [ did. 

Q. Did you at any time ever receive from Mr, Walker, or from 
anybody representing him, any information that he had changed the 
opinion therein expressed, at il was willing to take other action than 
that suggested therein before the payment of this money on the 20th 


_ 


of June % 
A I did. 
Q). [t was by whom, when, and where ? 
A. On the 15th of June, 1881, by the directions to the treasurer 
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wet of T&G. } 

» Did von receive any other information except which vou have 
stated on tl s subject) 

A. No other than that which [-have stated in answer to the 
1027 preced) ye Interrogatorv aun otvier ticts testified to nl ny 
dines end CPoss-eNabliith itis 

QO). Bat vou never tuaioed nan a Wal a statement cdireet 

M ager 
that he had changed the epinion expressed in tis letter of February 
4. ISS]. before the paves ie nt ot the money ‘ “did Vou, excep tLS you 
have testified to 7 


\ Noosip: i Vou mean OV That tO aSxn Tie WoaetEei vn, cue! 
suidd id have changed mv Views, i ahnswer Vou Do. 

j 2 4} ’;,? i = i » t © : 2. srry 4 ) Pe } . 9 ¥ 2 s? 

\lr. Eastev, on the 16th of March vou wrote a fetter to Nir. 


, F } *V 9 


- > ! . ; ip i . . ’ ° ’ . . il 
Root, in which vou Soecan Of a Di Which Vou ehciose ; Vou say it 


| ‘ . : > , ¢ | . i i } at . Bae? . * te ’ Pe 
menus our foans, of course, as there Is no QTHe! COMPANY OF COrpora.s 
‘ ‘ 

. ie Se oe * 
tion that the State bas not assumed pavinent of iis bDonGs, 2 think 
. . . 1} ' ? si 7 °% . ‘. 

; Saat . | veh eee , foal 4 ‘ + + : , 

1 ean get this through at meht uniess L tail jor want of LlTLLe ¢ What 


biil was that 7? 
\ ray] + «4 . + | sha "es {* | Lill 719 ++! | *. ‘ , ‘ 
A. ibat Was We orreinal C1 i OUSe VDlti @ie. CHULIGCU Ln act to 


rOoOvVvde For 


the disposition of any funds coming into the State treas- 
ury in payment of any loan made by the State to any corporation or 
company)? thatis the substance of this original title. 

7") That was the bill, then, that afterwards matured into the 
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LU2S act of March Zoth. [SS] 
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Fi. [i Vou are rieht about the qate, It Is, 


nT ‘ + | dwelt iy eer ? 1 - i> <x rf : 
uusiev, on the 2Sth of Mareh, ISS1, Mr. tktoot wrote vou 


a letter enclosing forms ot certificates from the treasurer of the State 
and a CONVeEVance DS the Governor, and hie asks You in that letter 

* Wall the treasurer certify to the facts which [ have put into the 
certificate % Juet me _ What vou tinnk mow. There is ne other 


CODPMMUN TCH lon set forth in thus exhibit \ | trom vouon this subject 
until the 14th of ioe . When vou wrote to Mr dtoot and make use 
of the following language: « Between vou and I, to inay say now 
that the question of drawing a proper bill to compel the treasurer to 
receive tue Money, and the (sovernor to execute the release, had as 
well aye begun y be considered : Wwe Wil need to titice threat step, [ 
<5 What nie ifonnv, between the writing of those two 
hose LO Nir. hoot, tron the 
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cutes, and the Writing Of Your letter of! Apri if, when vou say that 
it will be HeCeSSAPy tO Pesort to lewal proceedings ne) compel 

1029 them to so do 
A. Dcawt at the moment recall the various interviews. but 
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there would be a niuimber of them in which these various construe- 
tions of the act of 1565 were a. Bi halting and hesitancy 
] '@ Pye} 4 hea , ryoiti > 4 <4 ° : 
In repiving to the proposition contained in Mr. Dowd’s letter of Jan- 
uary T9th, the continual dragging of the imatter, and a number of 
similar Cire Umstances had impressed me with the idea that [ was go- 
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That they were going stand, as it were, on huis reserved mglts and 


they would aceept that 
say take whatever steps von please, 

Q). Didiwt they positively tell vou that they would not accept the 
money in compliance with that act ap to the writing of the letter of 
April 24th ? 

A. Thev didd not, 

(), [tec vou spoken to the Governor or treasurer about the eer- 
tificate in the meantime ? 

A. About the form of 1¢? 

(). Ves. 

A. No, sir; [Tnever did speak to them about the form ? 

Q. On the 20th of April. six days after the letter you wrote to 

Mr. Root, dated on the T4th, Mr. Root writes to vou a letter 
1030) in which he says that when the proper time comes this pro- 
ceeding ought to he pert squarely to the State officers. “ We 
will pay vou now $3,000,000 of the principal of these bonds and 
x 


SOO .000 to meet the interest which will aecerue on the Ist of July, so 
that vou get your monev and have no interest to provide tor until 
January. Refuse this offer and the bonds of the State will go to 


protest on nly ist —. vou pay or provide for the interest. I 
think with vou, that we should naan itely consider the procedure 
to compel Colmpliance * the State officers with the act of 1865. ] 
think that peememny his suggestion about the Ist of July interest 
better be made to the State officers tmime: lately with a view to mualk- 
Ing’ arrangement for a spec edy determination by the proper tribunal 
of their duty in the premises.” Now, did vou then mike the propo- 
sition to pray S35 000 000 In colnpliance with the act of the State 
olheers 7 

A. TL put that proposition in mv letter of May 26th, 

oS. ta the first time vou communicated that to the State offi- 


omen 
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cers ! 
| A. It is. 
Luo] (). Did vou have any conversation with them: in the mean- 
time as to this proposition, either with General Melntyre or 
Mr. Walker ? | 
A. LE domt know it [ did; T didn’t submit this proposition; I 
didi’t make any response to this; L didn’t do so, because [I was then 
in doubt what they were going to do. I had up to this time received 
ho answer, and L didn’t know what they were going to do. My let- 
terot May 20th is the outgrowth of this letter of April 20th, Mr. 
Dowd’s telegram of Mav 17th, and the effect of my consultation with 
Major Mullin upon the subject of tender. All of those things were 
operating to produce the letter of May 26th on my mind at that time. 
(). Did vou have an interview and conversation between the 20th 
of April, IsSlland the 15th of Pe ssl, with Judge John W. 
Heury, of the Supreme Court of the State of Missouri, in Jefferson 
City, and did he not tell vou that te knew from conversation with 
them: that the fund commissioners would not accept, would never 


510 ROLSTON ET AL. V. CRITTENDEN ET AL. 


+7 i ",% a? 


“te earyt. S323 H90.0 yf} ‘yo +} {+1} (Cr WIePPdebsLrye . uu" i [ } y tT. TT ! tlreyf tho 
4 t 
’ ‘ : _ cies ara o ’ ‘ ager Si. e = tT? : , ; 
(rovernor would ney C] roake an assi@vhinent (rj ti) : sstal fle yy thot 


the pavment of that sum unless commpeiled so to do by the 
1082. court, or words to that etFect ? 
A. He did not. 

Q. Did he tell von anything on that subleet as coming from the 
fund commiisstoners between those dates: 

A. He did not. 

Q. Did he at any time tell vou on that subject as coming from the 
fund Gouimissloners 7 

A. He didn’t. 

(Q). Didn’t he state to vow between the 20th of April and the 15th 
otf June that from that conversation that he had done with the mem- 
bers of the board of fund comnussioners, that they never would ac- 
cept $35,090,000 as tall compliance With the act, and that the Gover- 


‘ 


nor never would make the assignment as required upon the act upon 
the payinent of that sum withont resort to the courts 7 

A. Ile did not. 

(Q. Mr. Easley, at the interview that took place on the 5thot May, 
Which you say in your telegram that you Was there, and that no an- 
swer Was given the telegram of May 6th, was the Governor present 
at the interview vou had then | 

A. There was not any interview; [ went there for the pur- 
i033 pose of having it; eitherGovernor Crittenden or Mr. Walker 
Was absent. 
Q. Don’t you remember that Governor Crittenden saw vou 
and that Mr. Walker was absent? 

A. I dot know it. 

©. Dot vou know that there was an interview between Govern- 
or Crittenden, at which John Williams and superintendent of insur- 
alice Was present 7 

A. [I do not. 

Q}. Did vou have an interview with Governor Crittenden on or 
about the 5th of May, at lis office in Jefferson City, in which Jolin 
Williams, the commissioner of insurance for the State of Missouri, 
was present, In which Governor Crittenden told you, emphatically, 
that he would make the assigument of this lien on the payinent of 
$5,090,000 unless the courts compelled: him so to do, or words to 
that effect 7 

A. No, sir. 

Q. Did you ever have sach an interview, in which such statement 
was made by Governor Crittenden to you, before the payment of the 
money in the presence of Mr. Williams 7 | 

A. I did not, 

Q). Now, you stated in your examination-in-chief, that on the 

1054 28th of May, that vou telegraphed to Mr. Dowd “that you have 
hopes now that the money will beaccepted, if'so, [shall bring the 
treasurer to New York; if otherwise. | will arrange the best T can for 
the tender.” You also stated that up to that time vou believed that 
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the money would not he accepted. In giving the reasons why vou 
Cane That econ Taste Bg Vor stated thas vir. Wilker had Gomme to Now 
york with the Missonri Republican; bad began a very violent at- 
tack on the railroads, and when you arrived at Hannibal, on the 20th 
of May, vou found the Missouri Republican had very materially 
chi Lbwret its tone, and that Vou knew Waatever the Vissot rt RR ‘pub- 
he an alced the State officers to do, would be done; that you believed 
then that the money would be accepted, is it not the fact that the 
Missourt Repablican, from the beginning of this transaction down to 
the time of the beginning of the suit in the Federal coarts, in ail 
of its editorials on the subject vs clatmed that the money never 
would be and never had been accepted in fall payment of the State's 
lien, but had only been accepted on account; and didn’t that paper 
always defend the action of the State offtzers on that gronnd ? 
A. Vhere are three or four elements in the question, that Lean- 

not answer it categorically, The Repn blican had at first op- 
1635 posed the matter—atter Mer. Walker’s return from New York 

to Missouri, That epposition eouaitieaol until ra | short time 
rior to the 28th of Mav when there was a conservati ve editorial in 


} 
that paper upon the subject of the duties of the State offic ers, saying 
that Whatever the results ni@ht be to the Strate because of this un- 


vise legislation contained in the act of 1ste, they would possibly 
have to accep it and af thev did the gona State administration, 
those in present power, were not to blame, but the blame would ce apon 
tlie republican party and the Legislature of 1865. T list, Ih connection 
with other circumstances, led me to beheve that there were hopes 
that the money would be accepted, Here [want to ex plain i Ih Feo: urd 
to my expression that [ knew that the State officers we ould do 
whatever the Republican wanted = [ did not mean to imply by that 
that the Repubhean gas any improper control over the State officers, 
or any one of thear; DL meant to liply by that the lminenuse power 
and influence of that paper in that State. [think it has an unusual 
power and influence, and that is all that Dimeant by the form of ex- 
pression Which L used. 
1036 Q. Phe question [Task vou was, whether or not the Repub- 
lican did not always contend that the payment was made on 
account, and that the officers would never accept it except on aceconnt, 
and not in complete satisfaction of the act of 1865, and didn’t it de- 
fend the action of the State officers In regard’ to the matter on that 
ground, and on that gronud atone, 

A. TLeannot recollect any instance where, prior to the payment, that 
the Republican ever gave an utterance as to their receiving the mon- 
ev on account, [do not beheve that any such utterances were ever 
made by it. [f they did T did not see them. After July 9th it did 
begin a defense, or about that time, of the action of the State offi- 
cers In receipting for the money on account and has very consistent- 
ly detended if since then. 

Q). Mr. Easley, my understanding of the impression you intended 
to convey about the influence of the Republican on the State adminis- 
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gishment of the State len, and did not they 
fore the payment was made, on June 20th, Tssl 7 
ox If they did, sir, [ never saw it. 
Are you in the habit of reading the pipers ° 
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daily, 
Q. You do not mean to convey the idea that 
State regniated their action by what the new: Spaupers si 
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A. No. sir: unless we erame down town to@ether. 

Q). did vou have any conversation with linn at that time in regard 
to the pavinent of the money 7? 

A. LT thbink [asked him to let me have his 
(). Any other conversation take place ? 
A, 
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letfer of rnstruections. 
[ff we did not come down town toe@ether think | told hitn 
We cle mort Come MOW) COW] Crore tEsGCL« 2 LIuITaw b LOU idailh 
Where we wold meet. 


j wee Soe 
Cc). £8 TeRtt BH 


A. I think tt is. 

(. Was anvbody present at the time oi that conversation ? 

A. fT think not, 

(). Did not Mr. Chappell sav to you in that conversation that 


When vou usked him tor his letter of instructions, Mr. Easley, or 
* Kaslev, do the officers intend to pay over this three million mmety 
thousand dotlars on these papers, and will they pav over that sam on 
these papers, or will thev not go back on vou? or words to that 
elfect * 


A. [| dan’t think he made anv such statement or asked anv such 


Q Didmt he ask you whether von were satisfied that the 

1040) officers of the road would pay over the three millions anid 

ninety thonsand dollars upon the signing of the papers, which 

Vou knew he had, and EXpPPress Some doubis whetner they would do 
30% 

A. He did not; beeanse [T had telegraphed him from St. Lonis 
after the receipt of Mr. Dowd’s message to come on; that the money 
would be paid on that dav. There was no occasion for aay doubt 
about it. . 

(Q). Didmt von sav to him in reply to an interrogatory to the effect 
as stated in mv last two questions, ‘© Yes, we wil! pav the money aud 
tule the chances on the papers,” or words to that effect ? 

AL I did not. 

(). Did you say anything of that kind to him on that occasion ? 

A. [ did not. 

(). Did vou have any conversation with lim on that subjeet on 
that oceasion 7 

A. I did not. That there was no occasion for it; | 
previously informed him that the money would be paid before either 
of us lett Missouri, the information being conveved to him by te 
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Bank of Commerce on the 20th of Jane that atter the papers 

1041 were pussed there was no discussion as to the meaning of the 
words “on account” in this receipt? Did not some conver- 

sition tule place between Mr. Chappell nid Rolston, and did Vou 

hear that conversation ? 

A. Not so as to be able to repeat it. 

Q. You do not remember, then, what was said by either party ? 
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A. I cannot recoilect it _ beeanse I did not hear what passed le. 

I know i ere Wits some Conversation, but what it was 


tween them. Ne 


L don’t know. 
(J. You stated in answer to Judge Dillon that on the presentation 
ot the certificate to the Grovernor, eurnel such other evidence 1S he 


unght require in reference to the execution of the three thousaed 


mortgage bonds under the act of T8605, thigit he would execute a proper 
assigument of the State’s claim 7 
1042 A. My understanding was that it wonld be done because 


the letter of June 15th to the treasurer was a fall and com- 
pm accepiance of the offers made. [ understood that letter to be 
afu % and complete acceptance of the proposition. 

Did von ever understand from any statement made by the Gov- 
ernor, as to What he would do in reference to the matter, that he 
would made such an assignment ? 

A. The answer made betore noon, that except in so far as the aets 
that had been done and the coneurrence of the Governor to the CX- 
tent that he was present, and the other facts anu cireuiustances that 
[ have detailed, there was nothing other or further that T can recol- 
lect that was said or done by the Governor to induce that expecta- 
tion. If that is not broad enough £ will—— 

That is broad enough. Mr. Easley, on the 14th day of June 
you stated that you sent the following despatch to William: Dowd: 
“1 do not think there will be anv substantial resistance to executing 
the assignment. How soon can I know when you want us in New 
York?” You further stated that this despatch was in answer to an 

Inquiry upon that subject from Mr. Dowd. Can you giev 
1045 the substance of that inquiry or of Mr. Dowd’s despatch 7 
A. I have done so already. The message read; * how or 
what about the assignment ” 7 
J. The question I desired to ask you was, why it was that you 
answered in the doubttul language, “ [ do not tl hink the re will be any 
substantial resistance to executing the assignment,” if at that time 
you were pertectly satisted there would be no trotibte in regard to 
that matter ? 

A. I was induced to put that message in that shape from the long 
time consumed in the answer to the proposition contained in the let- 
ter of January 19th, and renewed in the letter of May 26th, and be- 
cause I then was not in reach of the Governor to ask him the direct 
question, and because I was ot thei Impression that he net Bay To 
me “well, produce To me > the evidence about this TOrte: ive, and the 
other collateral tacts as t » the execution of the bonds. AC, , produce 
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that evidence, and in that wav make some delavs but not substan- 
tiai resistunce to the execution, | 
(). You did have soine doubt on your mind inat there were some 
resistance. 
1044 A. Except so far as delay may be called resistance, I did 
not. 
(). Why, did not vou sav there will be no resistance on that 
subject, or words to that effect 7 
A. [cannot tell vou why. 
(). You say, “I do not think,” if von knew that the fund commis- 


; 


sioners and the Governor had consented to vour construction of the 
law and intended that the $3,090,000 should be a payment in com- 
plete COMpilaANnce with the act of 1868, Wwhiv did you telegraph after 
that action had been made, that vou did not think there would be 
anv substantial resistance ; why did not you say there will be no re- 
sistance 7 

A. | telegraphed just what [ thought. 

(). Then you had some doubt that there would be some resistance { 

A. None. 

Q). What did vou mean when you telegraphed that you thought ? 

A. [imeant to be somewhat cautious In the matter, Just as it Was 
when IT said in my message of May 28th that [ have hopes now that 
the money will be accepted. [did not feel any doubt upon the sub- 
ject at all myself; T could not say that [ knew it. 

(). You are quite positive in your convictions, Mr. Easley 7 
L045 A. Ordinarily [ am. 
(). This matter extended over a long period and conversa- 

tion between parties ? 

A. Yes, Sir, 

(). It was finally consummated, according fo your construction, 

the 15th of June 7% 

A. It was. 

(). And consummated according to your construction of the act of 
186. ? 

A. Undoubtedly. 

Q. How could there be any doubt in your mind as to the assign- 
ment of this mortgage ? 

A. There was noue. 

(y. Why did you state to Mr. Dowd, + [do not think there will 
be any substantial resistance 7” 

A. I did not think there would be. 

(). Why did not you say there would be no resistance, or words 
to that effect 7 

A. There might be in this matter of delay 

(). Why did not you say, there will be no resistance 7 

A. That is what I did say. 

(). Did you mean to say by the words ‘* substantial resistance ” 
that there was no resistance about it 7 

A. Substantially. 


Ol 
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1046 Q. Did not you intend by that despatch to convey to Mr. 
Dowd the idea that there was doubt whether or not the as- 

snment would be made ? ; 

A. i did not. 

(J. And you mieht be « ‘compel led to resort to legal proceedings tO 

do it 7 

A. Lhd not. 

Q. Did not von intend to convey the idea to his mind that legal 
proceedings would have to be resorted to, even if former legal pro- 
ceedings, for the Governor to make the assignment ? 

A. [did net. FE had no thought of legal proceedings aiter they 
had determined to accept the money and issue the certificate. 

(). Is it not the reason that had no conversation or conference 
from the Governor what le would do, that you did not know what 
he would do 7% 

The reason that T used the language is from the facts and cir- 
cumstances | lave testified to. : 

Q. What [want to know is not that just the main reason ? 

A. No; I do not think it Was, 

(). Was it not one of the reasons ? 

A. It undoubtedly entered into the consideration. if I had been 
Within reach, and could have shown it to Governor Crittenden 

f would undoubtedly have done so. fle was in Baltimore 
1047) 0 and J was in St. Louis. 
(). Did vou ever ask the Governor if he would rmuaixe the 
assigunient When vou were with lim 7 

A. Yes. 

(). Did he say he would do it 7 

A. Said be would not do it 

(). Did vou ever ask bin to make the assignment before the pay- 
wy of the money 

T have Cd repeatedly, in this connection, that [ did not, 
eX¢ ae so faras contaimed in i hapa of January 19th and 
Me a letters 

Then the fact that vou had no conversation with the Governor 
On sha subject prior to the pavinent of the money and prior to this 
despatch was one of the elements that rendered it necessary for you 
to use this uncertain language, was it not 7 

The language is not uncertain in consideration of all these 
facts. I did not think there would be any substantial resistanee to 
the execution of the assigninent, but £ did not know how far the 
matter might be delayed, as the other matter had been delaved so 
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(). You did not know but there might be opposition to 
bV48) making it at all 7 
A. Lapprehe ms d none. 
@. You did not know but there might be Opposition 7 


A. i did not think anything about it; the fact of op position never 
eutered into my mind, 
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(). You never made any INquUIry, to inform yourself on this sub- 
ject, fromm the Governor 7 

A. Thad to him as one of the fund commissioners: in mv letter 
May 26th was advised in that [ made inguiry of him: - Will vou 


accept this sum of monev and execute the certificate and release 7” 


Q. Jlad you anv answer from him 7 

A. The answer of June 13th when he wus present, ag 
everything that was done there, and putin the shape of letters of 
structions. 

(). Dic vou have any other answer 
\ I did nof;, 
). Mr. Kasiev, do vou own anv of the State aid bonds issued in 
be Tlanmibal and St. Joseph Railroad Company ? 
A. No. Sit, 
(). Do vou OWh any of t 
ailroad to take up the State lien ? 


le Sy UO OU special mnortgave vonds 


av °. 


issued by the 
A. L do not. 

O49 (3. Do vou oWn aly of the SS COGLOG0 of consolidated bonds 
issued under the consolidated mortgage 7 

A. STOO G00 of those bonds are being held on mv account on a 
margin by mv broker to carry them for me. 

* 2 You did not cel those bonds bv reason of any understanding? 
or agreement, or arrangement in regard to any division of the bonds 
umonge the oflicers of the road ? 

A. No, sir; [authorized the baying of them ! 
the ZIst of June, TSSi, beeause of what [ considered to be the suc- 


cess of this enterprise, snd that their value would be appreciated 


ry the brokers Q}r) 


thereby, 
(). You stated in vour examination-in-chief that at the time the 
fund commissioners made known their iutention to reeeive thie 


83,090,000 that von understood that the payment was a@ pavineut in 
full, and that vou believed the State officers so undersiood it; low 
» fuct that the fund commissioners touols the pre- 
ls as stated 


| 
do Vou explain. the 
caution to make use in thelr answer of the specific wor 
by vou in your examination-in-chief ? 
I do net know what motives induced them to adopt them. 

Q. Why did not they siinply answer, they would take the 


1050 imonev, as if they were receiving it as you claimed it they 


% 
si. 
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Were ! 


A. f do not know 
Re-direct examination : 


OQ. You have been asked on cross-examination whether 
Crittenden did not tell vou prior to the 20th of Jane, when this pay- 
ment of $3,000,000 was made, that he would never make any assign- 
mentot the State’s hen on that payment, or on the payvmeut of th 
amount of money, unless the courts should compel him to do so. 
You were also asked whether Mr. Chappell did) not sav to vou in 


New York on vour arrival here on or about the 20th ‘of June, in 


cut 
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substance: © Do vour oflieers intend to pay the S2.090 000 on such 
receipt and certiiieate T have with me: wont they go bacik on vou 7° 
And you were asked also whether vou did not say: * We will pay 
the money and take our chances on these papers; to which vou have 
answered, In substance, *§ No.” Now, Dinguire, if any sach language 
had been said to vou as the representative of the railroad company 
and the trustees in this citvy, what would have been your notions of 
professional datv and fidelity as to communicating to Mr. 
iNoal Root. or to Mr, Yowd, or to the trostees, these stafements ” 
(Objected to as incompetent, irrelevant, and as asking for 
the conclusion of the witness, and upon the assumption of a state 
of tacts which the witness denies.) 

A. My viewis that an attorney who would not have commiunti- 
eated them, Would have been undeserving of his profession ; had 
this statement been made to me, [ should instantly have conmuni- 
cated them at once; [gave to Mr. Root and Mr. Dowd every par- 
ticle of Information that I had upon the subject; the tullest and 
treest contidences have existed between Mr. Root and mvself as 
lawvers, and Mr. Dowd as president of the road, from the inception 
of my entry into the employment of the company; there was no oc- 
casion, no necessity for Keeping anything from them whatever. 

Q. Did you at any time, prior to the pavmentof this money on the 
20th ot June, say to the trustees, the complainants in this suit, or to 
Mr. Root, or to Mr. Dowd, or to any one else, that vou had been in- 

formed by Governor Crittenden or by the fund conimission- 
1052. ers, or any of them, that uo assigument of this Hen would be 
made on the payment of the S5,090,00u % 

(Objected to us irrelevant and Inconipetent aud leading, nid is 
having been gone over In the eXxXamlnation-in-chief and cross-ex- 
amination. } 

A. I did not. 

(). Recurring now to the transactions and events of June 13th, in 
respect to which you have been interrogated in cross-exaimination, | 
vill ask you when you first saw Exhibit C 4, attached to the original 
bill of complaint dated June 15th, 1851, and signed by John Wal- 
ker and D. H. McIntyre, fund commissioners, directed to the State 
treasurer, In the shape in which it now appears 7 

A. In the shape in which it now appears ? 

(). Yes. 

A. On the afternoon of June 13th. 

(). Is the Governor a member of the board of tund comuis- 
slovers * 

A. Yes. 

Q. Why wasn’t the Governors name attached to those instruc- 
tions, as you understood it 7 

A. Because he lett the seat of government, Jefferson City, 

1053 between the time. of agreeing upon the making and formal 
execution of the letter of execution. . 

Q. What was vour understanding, if anv, concerning the exist- 
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\. bhave no mformation of any disagreement among them as to 
(he issuanee of the letter of instructions of une 13th; [ knew that 
there had, prior to that time, existed a variety of views among them, 
but there Was no disagreement among them whether those instruc- 
tions should be given to the State treasurer or not; I had none, and 
beleve there Were hone. 

» As vou thought that, what was your explanation of the fact 
why the (fovernor’s name Was not attached to these instructions as 
ras mieiwoer of the board ¢ | 

A. Between the time of discussing what should be put in the 
letter of instructions and the formal writing them out he had lett the 

seat of government, Jetferson City, en route tor Baltimore. 
LOd4 (). Great stress has been placed in the cross-examination, 

as |] take it, that you ought to have inqmred of the Governor, 
after becoming aware of these Imstruetions which his co-nssociates 
in the board of tund= commissioners had resolved to make anal 
give; Whether they had his concurrence, and whether he would, 
on the receipt of the certificate, which was addressed to him, ex- 
minent; state whether or not you had any reason to 


4} 


the action which wus then taken. 
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donbt bis coneurrence in 

( Same obtection, ) 

A. | did not; on the contrary, the fact of Ins presence while 
everything was said, ina room that did not exceed 22 teet square, 
andl the whole thing was agreed upon; that the certificate should 
be issued induced me to believe that he was in concurrence with the 
other gentlemen, and [thought he was. 

(. You met the Governor on the morning of the 15th of Jane in 
the State building, as I anderstand it, prior to the actual meeting of 
the board of fund comunissioners 7 

A. Yes. 

(3. What was the remark that the Governor then made to 
1055 you touching this matter 7 
A. He then said: «I expeet we will determine what to do 
and aceept your money. There may be considerable criticisms 
growing up against me for it; if it does, you are the only gentleman 
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connected with the railroad company and have always been my 
friend; I expect you to stand by me in the matter,” and [ said I 
would. 

Q). Did vou interpret that to mean that he would agree in this 
policy of taking your money, so far as taking It was concerned, and 
would dissent trom the pohiey when you asked for the consideration 
of that money—the assignment of the State’s lien ? 

(Objected to us irrelevant, incompetent and leading, and calling 


. | 2 ? 
Wilhess, and as bavines peeh Gone ovel 


wition-in-cbief, and cross.) 
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, e | bad 7 . . . 
done with his concurrence; would have to be dove in the meeting 


ior me.,as somewhat 
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to be held, and the rest of it, and a request 
ictively conneeted with public matter, to stand by him, 
(). li the board of tund eonimissioners had determined 
1056 their own minds to give vou the certificate addressed to the 
Governor that the treasurer is authorized to issue a certificate 


’ 


suche iressed to the Gov ernor for 853,050,000 on aceount of this indebt- 
edtness of the TIannibal & St. Joseph R wlroad, and did) not commu. 
Micate that to you, what would be the proper language in whieh to 
characterize that concealment ? 

(Objected to as utterly ont of place, and as irrelevant and incom- 
petent, and as arenimentative, and as Husk ne for the econelusion of the 
Witness, and attempting to argue in the testimony 2 messi ou that 
ought to be laid before the court.) 

A would muddy Suv thatat was oa personal decep 
and an infamous trand upon iy inne? 


LON of myself 


—~ 
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(). Was elt) thing snid to vou by the Governor of the State, by the 
ftorney-@eneral, or DV any AS Sig of the fund votamiissioners, on 


the 15th ide or at any time, that fed viii to anticipate that vou 
would have to resort to legal proveedings in or 
ment if they took vour money ‘ 

(Obtected to as leading, irrelevant, and as having been gone over 

by examination-in-chief and CYOSS-CXUIMID Aton, ) 
1057 A. Nothing whatever. 
(). After the meeting of the fund commissioners on the 
sth of June, as I understand it, the Governor was present, vou were 
finally notified that they wished to see you 

A. Yes. 

@. Who gave vou that notice; what member of the board ? 

A. | cannot recollect. [tis a large office in which his private 
secretary’s desk is; [ was setting in that. They were holding their 
meeting in the Governor's private office, which opens in it; the door 
Was opened, and some one invited ine in; | dont know who. 

). Who first addressed you on that occasion 7 

A. Mr. Melntvre. 

(J). What did he say to vou ‘ 

(Objected to, the matter having been gone over three times.) 

A. He said—I cannot recall the exact language—-something about 


y> ¢ s* ¢ . eecr tyy 
ci tv wl this ctosiil@ 


my desiring an answer-—* | SUPPOse, Kasley, vou want vour auswer,” 
or something of that ied Myvi pression Is that L said to him, ot. 
have waite Wy along time tor it, and [ have not been Impatient, LHe 


then said something. and began reading from a paper that he held 
lis hand. | 
L058 Q. Substantially as printed in Exhibit C 
A. Saving that that character of receipt would be giver 
Q. What remark did vou make as to the receipt ? . 
Same obvection, 


am 


| 
| 
4 


am 


| 
| 
4 
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A. When he had concluded [ said. TP don’t care so much about 
the receipt; possibly [used the profanity attributed to me. «The 
thing T want is a certificate under the act of February 29th, 1865.” 
For amoment or two the attorney-general apparently contemplated 
that, and replied that he saw no objection to that. 

Q. What [ want to know is, whether Governor Crittenden was in 
the room at the time of this conversation touching the certificate at 
the-—— —of this conversation between you and General MeIntyre, 
touching the certificate 7 

(Question objected to, because it has been gone over in examina- 
tion-in-chiet, and as irrelevant, incompetent, and leading.) 

A. He was. 

(). Was he in hearing of what was said 7 

(Same objection, ) 

A. Ile was; the room was less than [2 feet square. 

(). In what tone of voice was the conversation carried on ? 

(Same objection.) 
1059 A. In the ordinary tone. 

(). Was it in any way private between vou and General 
MelTntyvre ? 

(Same objection. ) 

A. No, sir, 

(). Did he say whether the G@vernor made any response to 
that 7 

(Same objection.) 

A. None whatever. 

(). You stated in vour examination that on that occasion General 
McIntyre read the proposed torm of receipt which mentioned the 
sum of three million and ninety thousand dollars 7 

A. [did not say that he read the proposed torm of receipt. [said 
that he read from the paper, and said: -* [fF vou offer to pay us three 
million and ninety thousand dollars we will direct the treasurer. to 
accept the same, and receipt on account of the st — Iortgage 
the State now owns against the Hannibal and St. lose phi Railroad 
Company. 

Q). In what manner were the words * on account ” used, whether he 
says: “* We will receive this on account of the statutory mortgage,” 
or whether it was read in a continuous sentence: * We will receive 

this on account of the statutory mortgage 7 
1060 (Objected to that the stenographer is unable to put down 
the intonations of the voice of the attorneyv-general, but it 
dom’t make a bit of difference. ) 

There was nothing in the manner of reading paper that di- 
reeted mv attention to the words “on aecount” any more than any 
other part of the paper. 

(). My learned friend Mr. Shields has insisted upon interrogating 
you in regard to the power and intluence ot the Missouri Rep li- 

can. Lonly want to ask you one question: Whether vou recollect 
in defense of the State this to the effect: * How can they be criti- 
66 
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eized for what they have? They have got the railroad company’s 
money and the hen, too? 

( Objected to as having occurred after the payment and as second- 
ary evidence. 

A. I have witioed that character of defense made since the pav- 
ment of that money. 

Reeross-examination : 

(). What ditference does it make as to the legal signification of 
paper Which represents an agreement between partics as to the em- 
phasis with which it is read, so far as to its legal construction is con- 
cerned ¢ | 

A. If the construction were being made from the reading 
1361 of the paper by another it would make a great difference ; if 
you mean the constrnetion of the reading of the paper itself, 

it would not make any. 

Q). Did you act upon the paper by Mr. amen reading to vou, 
and @d you act upon the receipt which was actually exeeuted ? 

A. Ido not know what you mean by action, 

(). Paving the money. 

A. Jf you mean the payment of the money, then [acted upon the 
letter of Ipstructions; the acts and conduet of the State officers and 

wil-other facts and circumstances detailed in evidence in my exami- 
nation-in-chief and Cross-exanination, 

(}. Did you pay this $3,090,000 on the strength and emphasis that 
MacIntyre gave to the words ‘fon account” when he read that pa- 
per to you on the 15th of June 7% 

A. dle did not give emphasis to the words on account. 

(). Did you pay the $3,09.,000 because he did not give those words 
emp hhasis? | 

A. ‘Phe question of emphasis’ or inflection in the manner of his 
reading the paper was never considered by me ; it did not attract my 

attention ; it there is anything peculiar, [ did not notice of 
1062 by Gen. McIntyre. 
(). You have stated in your examination, both direct and 
cross, that vou understood wi:en the fand commissioners, on the 13th 

June, 1881, in the Governor’s office, answered that they would 
receive the $3,090,000, as vou have testified that your understanding 
was that that would be payment in fall of all the claims which the 
State held against the Hannibal and St. Joseph railroad on account 
of that hen, and that vou believed or understood that the ofhcers 
likewise. You have further testified that if the officers entertained 
i different opinion then that it was not a full payment in satisfaction, 
and did not disclose that fact to vou on that occasion ; that their con- 
duct was to deceive you, and was an infamous fraud upon your client. 
Now, [ask you to state if you mean to charge here that the officers 
of the State, the fund commissioners, in their interview at that time, 


ROLSTON ET AL. V. CRITTENDEN ET AL. JLo 


or at any other time in connection with this matter, attempted to de- 
eelve vou, or to practice any fraud upon you or upon your clients ¢ 

A. I do not know; I wish I did. 

Q. Task vou, then, what you mean when you made the an- 
1063 swer that you did to Judge Dillon’s interrogatories, if vou 
wanted by that to imply that you at that time, or now, enter- 

tain that their officers were practicing any fraud 7 

A. I have formed no opinion upon that subject, and will form: no 
opinion upon that subject until [ receive further information. 

Q). Then, do you mean to say that you expressed no opitiion in re- 
gard to it ? 

A. I do. 

(). And have no opinion ? 

A. I have none. 

(). That you mean no invendo or insinuation against the conduct 
of the State officers, and all of them ? ; 

A. [do not know what motive actuated those men, if they had 
any motive in getting this matter in this peculiar shape; [have no 
information upon the subject other and further than the faets and 
circumstances Which I have testified to, and upon that LI have not 
formed an opinion as to whether they—— 

(). T want you to give me a categorical answer; do von mean by 
any answer vou have given to intimate that the officers attempted or 
contemplated any fraud upon you ? 

A. I mean to say [ have not formed an opinion upon that 
1064 snbject. 
GEO. W. EASLEY. 


Subseribed and sworn to before me this 27th day of May, 1882, 
at 110 Broadway, New York city. 
[L. 8.] CHARLES EDGAR MILLS, 
Notary Publie. N. Y. Ov. 


May 25th, 1882. 
Ileman Dowd, being duly cautioned and sworn by the examiner 
to testifv the truth, the whole truth, and nothing but the truth, testi- 
ties as follows: | | 


Direet examination by Judge DILLON : 


©. 1. What is your name, age, occupation, and residence ; and are 
vou one of the trustees in the special mortgage of April 50th, 1881. 
and one of the complainants m the present suit In equity ? 

A. 1. My name is Heman Dowd ; residence, New York citv; oceu- 
pation, secretary and treasurer ot the United States Vuleanized 
Wood and Lumber Company ; age, 28; [am one of the trustees of 
the special mortgage bonds, and one of the complainants in this 
sult. 


(). 2. State what you know, if anything, concerning the execntion 
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and signing of any of the three thousand bonds mentioned in the 


sald special Inortgage. 

A. 2. Lsigued these bonds as one of the trustees to the 
1065) number of three thousand. 

(). 3 Do you recollect when that was ¢ 

A. 3. Between the 5th and loth of May. 

4. State Wf either of the other trustees had signed them prior to 
this, and which, after vou had signed them. 

A. 4. Mr. Ralston signed them all after [ did; part of them were 
signed by Mr. Ore Root, Jr., before me and part after me, as I 
recollect it. 

Q). 5. After vou had signed three thousand bonds do you Know 
What became of them 7 

A. 5. Part of the time they were in the office of the railroad com- 
pany, part of the time they were in the vanltsof the Bank of North 
America, and finally sent to the office of the Marmers’ Loan and 
Trust Company, and I knew nothing of them after that. 

(). 6. Were vou present at what is called the February interview 
between Mr. William Dowd and others on the one side and Mr. 
Walker, the State auditor of Missouri, on the other 7% 

A. 6. f was not. 

(). 7. Was vou present at the payment of three millions and ninety 
thousand dollars to the State treasurer on the 20th of June ? 

A. 7. L was not. . 

Q. 8. State what, if anything, vou know concerning the inten- 

tion to make such a payment, and who represented, if any- 
1066 body, the trustees in the special mortgage in the making of 
sich Pavinent. | | 

A. 8. [ was intormed by the president of the railroad company, 
I beheve, that the State treasurer Was in the city for the PUPpPOse of 
receiving this money. I went to the office of Mr. Rolston, the 
Farmers’ Loan and Trust Company, and there endorsed the cheque 
Which was to be eiven to the State treasurer in mi aking the pavinent. 
In talking the matter over it was decided that my presence would 
not be necessary when this cheque Was give h to the State treasurer, 
but that’ Mr. Rolston would re present the trustees. 

The witness is shown the original No. 66,408 of the Farmers’ 
Loan and Trust Company, referred to by William Dowd in his testi- 
mony, and also by Mr. R. G. Rolston in his testimony, and there- 
upon asked ; : 

Ts that the cheque to which vou have just referred, and is that 
your ge nuine sIeni iture on the bac k thereof us one of the trustees 7” 

A. %. That is the cheque to which T have referred, and that is my 
genuine signature as one of the trustees. 

(). 10. Who took POSSeSS10N of it after you endorsed it % 
1067 = 10. IT gave it to Mr. Rolston, 
11. State er understanding you had, if any, at the 
time of Fi endorsement of this cheque as to What was to be done 
with it, and who was to act in that regard tor tue trustees 7 


». 12. 


A. 42. 


A. 15. 


1+. 
2. 
wnended suppleme mtal 


te. 
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e State treasurer 


11. I understood that it was to be 


for the purpose of discharging the obligation of the railroad company 
on account of the bonds, State aid bounds, that had been issued to as- 
sist in the construetion of the road, and that Mr. Rolston was repre- 
senting the trustees In making the payment ? 

(Objected to all the answers given as a conclusion of the witness 
about the transaction which he says he had nothing to do with ex- 
cept to endorse the cheqne 
What consideration was it the trustees were to receive as 
a consideration for that cheque, or the amount of money which it 
represented, if the State treasurer should receive it? 
Thev were to receive from the proper 
an assignment of the lien which the State at that time held on the 
property of the road. 


3. What was vour understanding as to whether this was a full 
rr partial payment of the State’s debt 7 
(Objected to the question, as asking tor conclusions and not 


for facts.) 


[ understood it to be a full and complete satisfaction of 
all claims which the State held against the railroad company on ac- 
count of the State ad bonds. 


wr not vou had ever seen the receipt or form 


I4. State roe 
of the receipt, « 


form of the certificate wiion the 
State treasurer ues ‘d to give on the receipt of the money 
[had not seen either until after the pray me nt was made, 
Lf eall vour attention to Exhibits D1 & 2, attached to the 
bill of complaint herein, and state what, if 
anvthing, vou know touching the original of these papers, and wien 
you signed them, and at whose request 

(Objected to as irrelevant and ineompetent, and asking in regard 
to matters which occurred after the bringing of this present suit. ) 
[ signed them and know nothing further 
Were prt into the hands of Mr. Root, the attorney, 
if any, are vou to Mr. 


r the ecertifieate or 


than that they 


William Dowd, 


What relation, 
R. G. Rolston, and Mr. Elihu Root ? 


A. 16. 


eVer 


William Dowd; no relation what- 


Lamason oft Mr. 
to the others. 


Cross-examined : 
[ understand vou to say, Mr. Dowd, that vou were not pres- 


ent ut the Bank of Commerce on the 20th of . 


[ was not. | 
So far as you were coneerned, vou left the matter to your 


co-trustees, Whatever was to be done on that question, did vou not 7 
A. 2, I left with him all steps necessary to the proper payment of 

this re: to the State treasurer. 

Dowd, you have stated that it was your 

somding: that the purpose of the delivery of this cheque by Mr. 

ston, Which was shown you by the State treasurer, 


Now, Mr. 


526 ROLSTON ET AL. V. CRITTENDEN ET AL. 


assignment of the State’s lien which it held against the railroad on 
account of bonds issued it, L sappose, you said, for the purpose of 
aiding in the construction of the road. Ilow did you get that un- 
derstanding ? 

A. 3. I do not think you have stated my understanding quite eor- 
rectly. The payment of the money was for the purpose of discharg- 
ing the obligation, and the obtaining of the assignment was to be 

the evidence of the discharge of this obligation, 
1070 (). 4. That was your understanding 7 
A. +. Yes. 

Q. 5. Did you get that understanding from any one of the State 
officers, or Was it communicated to you personally by the State off- 
cers ¢ 

A. 9. No, sir, 

Q). 6. Do you remember from whom you did get that impression ? 

A. 6. From conversations with the president of the railroad, the 
attorney of the railroad, Mr. Root, and the reading of the act ot 
1865, under which it was proposed to pay the money. 

@. 7. Then your understanding in part comes from the construe- 
tion of the act of 1865? 


AT, 3m. 
Q. 8. From reading that 7 
A. 8. Yes. 


Q. 9. And judged of it for vourself ? 

A. 9. Yes. Of course my judgment was influenced by what I 
heard the attorney say. : 

(Q. 10. Did you leave the general management and conduct of the 
pavinent of the money and proposed acquirement of the State’s lien 
to Mr. Root and the president of the railroad company 7 

A. 10, [lett the manual act of the payment of the money 
1071 to my co-trustee, Mr. Rolston, and the legal steps to attain the 
assigninent to the attorney. 
Q. 11. Were you not generally governed in your capacity 
as trustee by the advice of Mr. Root, the attorney 7 

A. 11. I was generally in all questions of law. 

@. 12. You stated, Mr. Dowd, that the consideration the trustees 
were to receive for the payment of this money was the assignment 
of the State’s Hen. ; = 

A. 12. I did. 

Q. 13. [Low did you get that understanding or impression ? 

A. 13. Partly from consultation and advice of Mr. Root, and. if I 
remember correctly, the act of 1865 touches on that matter also. 

Q. 14. But not from any communication or consultations had with 
any of the State officers, or any of them, so far as vou know ? 

A. 14. Not directly. 

Q. 15. You stated that you had not seen the certificate until after 
the money had been paid; was not that owing to the fact that you 
had Jeft the matter of looking after the receipt and attending to the 
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immediate business of receiving the money, delivering the cheque, 
and receiving the certificate tor it to Mr. Rolston ? 
A. 15. It was. 
1072 (). 16. It was owing to that that you did not see it ? 
A. 16. Because [ was not present at the time; of course I 
did not see the receipt untilatter the payment was made. 
Q. 17. Mr. Dowd, I will ask vou if these trustees hold ov own any 
of these special mortgage bonds so far as you know ? 
A. 17. So far as [ know, they do not. 
(). 18. Any of the State aid bonds ? 
A. 18. As far as I know, they do not, 
Q). 1. State, if you know, who does hold any of the State aid 
bonds issned to the Hannibal and St. Joseph Railroad Company. 
A. 19. [ have no positive knowledge of any single individual, cor- 
poration, or other party who owns or holds any of these bonds. 


HEMAN DOWD. 


Subseribed and sworn to before me, this 29th day of May, 1882, 
at 110 Broadway, New York city, New York. 
[L. 8. ] CHARLES EDGAR MILLS, 
Notary Public, N. Y. Co. 


Adjourned to Friday, May 26th, 1882, at 11 o’clock a. m. by con- 
sent of counsel for the respective parties, complainants and respon- 
dents. 

CHARLES EDGAR MILLS, 
Notary Public. N.Y. Co. 


1073 May 26Tu, 1882—11 a. m. 


Oren N. Beacu being duly cautioned and sworn by the examiner 
to testify the trath, the whole truth, and nothing but the truth, testi- 
ties as follows: 


Direct examination by Judge DILLon : 


Question. What is vour name, place of residence, occupation, and 
how long have you followed that oecupation ? 

Answer, My ageis 55; residence, city of Brooklyn; place of busi- 
ness. 78 Broad street, New York city, and [am public accountant ; 
I have been engaged in that business as a specialty for about two 
Years. 
~ (). Ilave you any interest in this suit, or in relation to either of 
the parties to it ? 

aA. No, SIP, 

Q). Ilave you Aad the request of the complainants’ counsel in this 
ease made certain arithmetical calculations on data furnished to you ? 

A. T have. 

(). Have you made a calculation as to how much money would 
hhve to be paid on the first day of July, 1881, to pay the same of 
$55,000, bearing interest from Jaly ist at the rate of 6 per cent., 
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and payable on the Ist of December, 1580 ; if so, state that 
1074 amount. 
(Objected to as irrelevant and Incompetent.) 

A. Yes, it would take $56,375. 

Q Have vou made a calculation for the purpose of answering the 
following question, to wit, what amount of money would be required 
to be paid on the Ist day of July, T8381, to be invested at interest at 
the rate of 3 per cent. per annum, in order to pay the following 
amount upon the following dates, with interest at 6 per cent, per an- 
num from the said first of July, 1881, on the said several amounts 
to the respective dates of pauvinent, that is to sav: 


ii aitkntiteinstscsisniies inserts svaiiainns Beles $875,000 
ee ERE AE ee ee REE i 225,000 
es 5 sy enemhn neers’ aaiieweneaeeoninie S29.00 0 
ii ctr ecissmnnaviennioeneaanbantrin TA00 
AST ene ee ene eae Ke nen 10,000 
NN isin isennviscnxkessveisveicnenemegewcaniin (00 
Ie i ic bisee cticesdsnscisenassssescosminnennnng 1,000 
is in wld idornnaipinteniinciny aren beiadel 157.000 
PE NG iiidats cetnediisnunicenean <u atickade i, gcleanieh aiias LO0,000 
ieee sine bbidsimseWansniien MueKaeuuuen 7HO,000 


A. IT have. 

(). Please state the result of vour calenlation. 

(Objected to as Incompetent and irrelevant, and as being 
1075 based on data which nowhere appear in this case.) 
A. That sum is 83,122,442.54. 

Q). Have you made a caleulation upon the same state of facts, as- 
suming, however, that the sum paid on the first dav of July. IS81, 
is invested at the rate of 4 per cent. per anpum, instead of at the 
rate of 5 percent. per annum ? 

A. IT have. 

(). Please state the result of that caleulation, 

(Same objection. ) 

A. $5,093,694.36. 

(). What was the price of 4 per-cent. United States bonds on the 
first of July, 18817 

re 


Q). Have vou made a ealeulation to determine what interest United 
States bonds—4 per-cent. bonds—uat the price Which you have just 
mentioned, would, if purchased on the Ist of July, i881. at the price 
Which you have mentioned, would have yielded per annum ? 

(Same objection, } ) 

A. I have. 

(). Please state the result of that ealeulation. 

A. 5 per cent. 
1076 Q. In the affidavit tiled on behalf of the defendants in this 
ease by William C. Little, he states the market value of Mis- 
souri State bonds on the 20th of June, 1881, as follows, in New York, 
to wit: 


~~ 


— 


> Ded 
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Bonds maturing in TS86, at 111 on the dollar ; 


a ‘ * Fee, * 292; 
” . “© 1804, “ 3103; 
‘ “+ 1895, * 118; 
es +s «© TSO. & 120: 
im - “« 1078, “* EZ. 


Assiming those to be the market rates of bonds, state 1 Vou know 
what per cent. per annum would be yielded to investors in the said 
bonds at the said rates maturing at the times meutioned, 6 per-cent. 
bonds % 

(Objected to as irrelevant and incompetent.) 

A. The bonds mataring in 1886 would pay 3.58 per cent. per an- 
num; the bonds maturing In 1887 would pay 3.75; those in TSO, 
4.25 percent. those in 1895, 4.28 per cent., and TS89C and 1898 
would pay the same. 

Cross-exuamined ; 
Q). Irom what are vou testifving, Mr. Beach 7 
A. I have here a book of bond tables published by the 
1077) Mutual Lite Insurance Company, published in 1878 by Win. 
Hi. C. Bartlett, actuary of the company, 

(), Gaive me the title. 

A. Interest tables in use by the Mutuai Lite Insurance Company 
otf New York, for the calculation 6f interest and prices of stocks 
and bonds for investment, by Wm. [Ll ©. Bartlett, L. E. D., actuary 
of the company; published by the Mutual Life Insurance Company 
of New York, 1878. 

(). Now vou mean that taking the bonds as mentioned in Mr. 
Little’s affidavit, and ascertaining the present value at those heures, 
that af the bonds ran to maturity they would bear the rates of inteér- 
est which you stated 7 

A. Yes. 

Q. On the basis of 6 per cent bonds 7 

A. Yes. 

(). The interest on the sums of money, which vou stated would 
ayvevrevate &35,122,442.54 was calculated in what way 7 
| A. The interest at 6 per cent., im «6the first place, on the S225.000, 
Interest on that from Ist of July up to Decemberdst, then deduct the 
present value, that is, what would pay that Money atS pereent., that 

is, Value July Ist.at 5 percent., and then Jan’y Ist, 1882, when 
1078 the interest was due on S199) .000, deduct the interest on that 

find the sum which would provide for the pavinent of that 
May 15. when there was $829,000, tind the sum at which 3 per cent, 
would pay that to July Ist, six months’ interest due, $1,072,000, and 
87.000 of principal was also due at that time; find the sum which 
would pay the interest thesame Way at 5 per cent. October Ist there 
Was ten thousand dollars due; the sum which would pay that was 
S598; the interest on it S1lO4. Jan’y Ist there was 37,000 due lor 
six months’ interest on S1lo0,000. 
O7 
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(). Suppose you took the first item, that Is, SS75.000, what did 
vou first do in bringing ont in reference to that S2Lo.G0U % 
' A [ found the sam which 3 per cent. interest would pay it. 
() That is. that the snin of $222,239.25 interest at the rate of 3 
per cent, on the 3ist December, 1881, would equal S2250,000 % 
A. Yes. 
Q. And you follow that line of examination on all other sums % 
A. Yes. 
». And tke result of it? 
A. $3.122.442.54. 
107% Q). And then the result of vour calcenlation is, that if 85.122,- 
$42.54 was to-day Invested, or the money so vested on the 
ist dav of July, T&81, at 5 per cent. interest, if would pay the 


4 
‘ 


respective suins Which have been mentioned by you 7 
Yes. 
Q). And your other calculation of 4 per cent. was done in the same 
Way ? 
A. Yes. 
You dowt know anything about the correctness of those fig- 
ures; simply as they were given you by complainants’ counsel ? 
A. Yes. 
(). You do not know how far they are applicable to this case 7 
A. No, sir 
M. BEACH. 


Subscribed and sworn to betore me this 29th day of Mav, 1882, at 
119 Broadway, New York City, New York. 
[L. §.] CHARLES EDGAR MILLS, 
Notury Public, No Ve Co, 


The complainants’ counsel gives formal notice to defendants’ coun- 
sel, in their presence, that the complainants have closed their testi- 
mony-in-cliet, under the stipulation in this case as to taking the 

proots and bearing in this case, defendants’ counsel waiving 

1080 the notice in writing required by the stipulation, 
Vhe counsel for the defendants other than the Llannibal & 

St. Joseph Railroad Company now give notice to the counsel for 
the comnplaimmants that they will begin taking testimony under the 
stipulation in behalf of s: ich respondents in the city of St. Louis, on 
the 12th day of June, 1881, at ten o’cloek a.m... at the office of 
John b. Henderson, in the Granite Building. corner of 4th and Mar- 
ket streets, in said city, to be continued froin Ume to time until come- 
pleted. It being understood that if, for anv reason, colnplatnants’ 
counsel cannot attend on that day, thi at they shal] vive notice thereof, 
and that whatever delay is occ: isioned by their not being present, 
hall be added to the time allowed to re spondents under the stipula- 

tion to take them depositions, 
Complainants’ counsel accept the foregoing as full and suflicient 


he 
th 
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notice of the taking of depositions in behalf of the respondents other 
than the ilannibal & St. Joseph Railroad Company 
LON] [t is stipulated that a copy of thes peclal mortgage H. 

A. with th 1 aC know! ledyment attached the reto, certified bv the 
colmmissioner to be aw correct copy, may be anuexed to the deposi- 
tion in this case in lien of the original, 

It is farther stipulated that a eopy of the eheck of the Farmers 
Loun & Trast C mupany for 83,090,000, dated June 20, Tss81. and 
referred to in the deposition of Wilham Dowd, and certified tn 
like Prpelbyree by the COTMILISSION ¢ rto ber correct COPY of the original, 
Mav be annexed in lien of the original. 


STATE oF New York, a 
Southern District of New Vorh. \ i 

[ hereby certify that on the 18th, 10th, 20th, 22d, 25rd. 24th, 25th 
and 206th d: avs of May, A. D. 18382, betore me, Charles Edgar Mills 
notary public in and for the county of New York, in the city and 
State of New York. southern district of New York, residing therein, 
wt room 17, No. 110 Broadway, in the said citv and State of New 
York, was JrPon luced and personally appeared before me, , PUF 
suant to the notice hereto attached, John A. Uhiton, Witham 
Dowd, Oren Root jr, Henry N. Tift, Elihu Root, David HT. 
Dates, Rosewell G. Rolston, George W. Easley, TLeman Dowd, and 
Oren M. Beach, on the days aforesaid and as hereinbefore appears 

llon. John FL Dillon appearing as counsel for complamnants and 
Hlon. D. TL. McIntyre, attorney-general, aud George If. Shields, esq 
m4 pearing as counsel for the defendants other than the [annibal & 

t. Josep Rilroad C Ompany, 

And the said John A. Hilton, William Dowd, Oren Root jr., 
Henry N.Pifft. Elihu Root, David Hl. Bates, Rosewell G. Rolston, 
George W. Easley, Heman Dowd, and Oren M. Beach, produced as 
Withesses aforesaid, and being by me each respectively first duty 


enutioned ena sworn to test tity to the trath. the Whole truth. eunicd 


1Gs: 


) 


* 


nothing but the trath relating to thie Eattters 1 CONTPOVEESY In the 
sbove-entitled cause. wherein Roswell G. Rolston, et al., are com- 
plainants and Thomas T. Crittenden, Governor, et al., are responcd- 
ChIS, 
And being carefully examined on the respective days and by the 
respective counsel as hereinbefore appears, deposed and said 
1083 As appe: Ps by the de ese hereto annexe “cd, 

And I further eert ty that in pursuance of the stipnlation en- 
tered nto by (’ ‘ounse! present and attac he dothe dep sitlonsot the ntore - 
sid witnesses were taken down by a disinterested stenograpier 
nndoon the duavs aforesaid were then and there reduced to writing 
i ny presence and im the presence of counsel for the respective 
barties above named: curd that after the s Qe were Pe lne red to Wri 
ng, and written ont as aforesaid, the same were carefully read over 
by the said witnesses respectively and subseribed in my .preseac 


and sworn to by each witness respectively on the days as tn the re- 


Pe ee - Oo ne ae oe - 
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spective depositions annexed will fully appear, excepting however, 
as to the deposition of Oren lroot, jr. Which Was trasruitted to his 
place of residence and there subscribed by him by consent of counsel, 
the final jurat thereto being also waived by like consent; and the 
sald depositions are now herewith returned, 

And I farther certify that the reason why said depositions were 
tuken is that the said witnesses, each respectively, reside more than 

one hundred miles trom Jefferson City, or the place where 
1084. this cause is to be tried. 
And I further eertify that Dam not of connsel or attorney 
to either of the parties, nor interested in the result of this cause. 

And I further certify that the taking of testimony was commenced 
on the i8th day of May, 1882, as in the annexed notice expressed 
and the taking of testimony thereunder was continued from dav to 
day, excepting Sunday, up to and including May 26th, 1882, and 
that the adjournments from day to day, as hereinbefore appears, were 
duly consented to by counsel for the respective parties. 

In testimony whereof T have hereunto set my hand and atlixed 
my notarial seal in the southern district of New York atoresaid, this 
29th day of May A. D. 1882. 

[ L. s.] CHARLES EDGAR MILLS. 

Notary Public for New York County, 
115 Broadway, N.Y. City, 


And | further certify that the fees for taking said deposi- 
i085 tions are two hundred dollars, and tor expressagve S4.00 have 
been paid to me by complainants, and that the same is just 
and reasonable, $204.00. 
oe. = } ne 
Vaid by complainants. 
CHARLES EDGAR MILLS. 
Notary Pubhlre. N. y. 
May 29, ’82, 


Filed July 135th, 1882, 


li. C. GISBERG, Cler/. 
10860 { Blank page.) 


1087 | EXHIBITS. 


hidgar Mills, Notary Public, tc. 


Exhibit XN 1.—Deposition of H. N. Tift, May 25th, 1882. Charles 


JANUARY 3, 1831. 
Hon. George W. Easney. 
General Attorney H. & St. Jo. LR. 2. Co. 

My Drar Eastry: I have yours of the 20th reeardine the re- 
versal of Edens against the company. L congratulate vou on the 
reversal. 

Have you seen the State treasurer yet about taking up the State 
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lien under the act of 1865? I feel quite desirous to know what the 
attitude will be on that subjeet. 
[ wish you a happy New Year. Yours very truly, 
ELIHU ROOT, per S. 


Hannipan, Mo., Jan’ y 8th, 1881. 
Exinv Root, Esq. | 
My Dear Str: In regard to making mortgage under the act 
approved February 20th, 1865, | have not yet talked with 
108s) the State treasurer or Gov. Crittenden, but will see him on 
Monday next and will write vou. 
| have no doubt that they will be well pleased with our purpose 
to pay the State loan. In the meantime I hope you will not con- 
sider if improper for me to urge that this matter be attended to 
promptly. Should any sudden reverses occur to our fortunes, or any 
vreat upheaval in the stock or money market occur, we might find 
that we could not hereafter as readily carry this scheme out as now. 
Aside from all the financial advantages to be gained by it, the 
moral advantayes to our company here in the State by the payment 
of this loan, and thus forever settle the disqnietude and suspense 
that has hung over the people of our State in regard thereto, will 
eive us such standing betore the officers of the State and the public 
eenerally as no other company can or will have. These prosper- 
ous times should be taken advantage of for the purpose of accom- 
plishing this work. ‘To delay it is to endanger it, because none of 
us can tell what the near future may bring forth in financiat circles 
that meht embarrass us until it was too late to accomplish this 
eood work. 
1089 lam, very truly, 


GEO. W. EASLEY. 


Ciry of Jerrerson, Jan’ y 10th, 1881. 
Kure Roeor, esq., 
L110 Bioadway, N.Y. 

My Dean Str: LT have just had an interview with Gov. Critten- 
den, State Auditor Walker, and Treasurer Chappell with reference 
to the mortgage and payment of State debt under the act of Feb’y 
20th, 1865. They all seemed pleased in the highest degree with 
ur purpose to pay, and will beartily second our efforts in that 
direction, 

Gov. Crittenden suggests that some legislation will be necessary 
to enable the State to handle the funds profitable when paid in. 
Ile sugeests that President Dowd formally notify him of our pur- 
pese to pay, naming the time within which we expect to accomplish 
it. so that he ean have something on which to base a message to 
the legislature, recommeading such manner of disposing of the 


Oo 


funds i to him shall seem fit. LT would uree that Mr. Dowd write 
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such a letter at once. Besure to have him name such time within 
which it isto be done, as there shall be no failure. 
Lage Yours, truly, 


GEO. W. EASLEY. 


JANUARY 13, 1881. 


GreorGE W. Easury. [esq., 
Hannibal, JLo, 
My Dear SIR: | have just received Vour letter of the hath, from 
Jefferson City, and am much pleased by its contents. 


i 
’ 


It occurs to me that as the State officers require SOME lewislation 
to empower them to dispose of the funds which we propose to pay 
them, the same legislation might as well make it a little easier for 
us to pay them. 

Is there any reason why the act which provides for the dispost- 
tion of the 83,000,000 received should not authorize the treasurer to 
receive that sum from the railroad company, and provide that upon 
the payment thereof the Governor should assigu to the company, or 
to such trustee or trustees for the benefit of the bondholders as the 
directors shall designate, the State lien upon the roads, or why, at 
the same tine, the act which the State officers require is passed, the 
act of 1865 should not be amended so as to authorize the paviment, 


and aun assigninent to the trustees oft the proposed eonsol- 
1091 idated mortgaze. This would save a vreat deal of trouble, 


uncertainty, and expense. 
[ shall proceed immediately with the consolidated mortgage 
scheme, and will have the letter written by Mr. Dowd. 
Yours, very truly, 
ELIHU ROOT. per 8. 


Hannipan, Mo., Jan y loth, 1881. 

My Dear Str: Wrote you from Jefferson City that Gov. and 
other State officers were well pleased with onr determination to pay 
State loan. 

The fund commissioners, (Gov., Auditor, and Treas..) under the 
present laws, are able only to handle less than $2,000,000 in retiring 
outstanding bonds of the State, and to prevent fands lying idle in 
the treasury need an act to enable them to loan it to the State 
school fund, or make some other disposition of it) This in nowise 
interferes with our rights under the act of 1865, but the Gov. 
wants to bring the matter to the attention of the leet 
Inessage, SO as to get proper authority for the fund com’ rs. to 
handle the money when they vet it. : 

To that end he wants Mr. Dowd to write him officially of our 

purpose to pay. 
1092 * You can either send such letter to me. or direct to Gov. 
Phomas T. Crittenden, at Jefferson City. Mo. [think it 
would be best to send it to me. 


tslature OY 
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Powill not be off cur line during remainder of this month. You 
can reach me at all times here. 

You can depend upon the heartiest co-operation of the officers of 
the State in this matter. . 

Very truly yours, 
GEO. W. EASLEY. 
entnu Roor, Esq., 
110 Broadway, tae 


JAN Y 21, 188]. 
Geo. W. Easniey, Esq., 
Hannibal, Mo. 

My Dear astev: Before the receipt of vour last letter Mr. 
Dowd had already written Gov. Crittenden. [send von herewith 
a copy of his letter. The board has ordered a meeting of stock- 
holders to be held at TLanmtbal on the 2Sth of Mare, for the 
purpose of authorizing the arrangement which we propose. [send 
vou a draft notice for publication. T think it wise to comply with 

the 60-dav provision of article 12 of the Constitution, that 
lO35 | requires publication as may be provided by law. T sitppose 

that wouid refer to the provision of the act of Mareh 17. 71, 
on page 7S dof the pamphlet containine the charter. &e.. whieh 
requires notice tn the manner provided by the bylaws. ‘The by- 
laws provide as follows : ‘Special meetings of stockholders can be 
held by order of the directors after two weeks’ notice, published in 
two newspapers in the State of Missourt,as required by the charter.”’ 
Ll would therefore publish this notice in two newspapers in the 
State of Missourt for 60 days, so as to comply both with the bylaws 
aud the constitutional provision. If you have any provision as to 
the publication of legal notices in any State paper, of course you 
will select that as one of the papers. Will you see that the notices 
are published by the 27th ? 

It should. Po think, be published again in two newspapers two 
weeks before the election. LT think you had better preserve a num- 
ber of copies of each paper, with proofs of pubiication, 

You avill see that Mr. Dowd has sought fo open the door for 
legislation, and at the same time caretully refrained from = taktng 

such a position that it world appear for our benefit. 
104 L hope soon to hear from you in response to the suggestion 
which [made in my letter a few days sinee as to having the 
State officers Include*in their bill some provision which would sim- 
plity our proceeding, and enable us to pay the money directly ont 
ol the proceeds of the consolidated Morkeage, instead of volng 
through the special transaction under the act of TS6>. 

I will send you a copy as soon as it can be made of the plan for 
refunding the debt, Wpoa which the direetors have ordered the 
stockholders’ meeting. 

Yours, very truly, 
ELIHU ROOT, per 8S. 
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HANNIBAL AND Str. Josep Rarroap Co., 
78 Broapway, 
New York, January 19th, 1881. 
P. O. Box 2,839. 
Hon. Tos. T. CRITTENDEN, 
Governor of the State of Missouri. 

Dear Str: It is the desire of the directors of the Hannibal and 
St. Joseph Railroad Company to relieve the State of Missouri fron 
the burden which the State assumed, in pursuance of a wise and 
liberal policy to aid the construction of the road when the company 

was in its infancy. 
LO95 The interest upon the three millions of State aid bonds 

has been regularly paid by us, including the conpons due 
January Ist, IS8Sl. We now wish to pay Into the treasury of the 
State the entire sum of principal and the accrued interest since 
that date, in fulfillment of the obligation which rests upon the 
company to provide forthe payment of bonds. This course appears 
to have been contemplated in the act of the Leevislatare of the State 
of Missouri, entitled ‘‘An act to provide for reducing the indebt- 
edness of the State,’? approved February 20th, 1865.0 So long a 
time has elapsed since the passage of that act that we have con- 
sidered it our duty to communicate with you upon the subject, inp 
the-first instance, in order that there may be a fill anderstanding 
and co-operation in the action of the railroad company and the 
officers ot the State. 

We should be very glad to receive any suggestion which may 
occur to you affecting the convemence of the State, or the daties of 
the officers of the State, depending upon our proposed action. — It 
is onr desire to complete the transaction as soon as possible atter 
the period which must expire before a meeting of the company can 

be had to approve the necessary arrangements. 
1096 I remain, with great respect, vour obedient servant. 
| Wil. DOWD, 
President 


HANNIBAL, Mo., January 224, 1881. 
Euime Root, Esa., | 
110 Broadway, N. Y. 
Dear Sir: [found your's of 13th here on my arrival from St. Jo. 
this morning. If you can say just what you. want in the wav of 
an act to help vou out [ think it could be had. [T would not under 


any circumstances attempt to amend the act of 1865, because ! 


doubt the right of the Legislature, under the Constitution of IS75, 
to amend it or pass any special bill, but a general act can be passed 
that will cover the matter. 

Mv impression is that the best thing would be an act simply 
authorizing the company to pay the lien at anv time before 
maturity, and upon payment for the Governor to execute formal 
release. 
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‘ul . > > . > 
len in making vour consolidated mortgage provide for the re- 
{ the State and the priority of lien 


tirement of these bonds at 
LOOT wonld be foreed bv the pavinent Bat of course von can 
yu lore Dest about which is the be tte r pri Uli. | 

[ean get most anything vou can desire through that provides 
for the payment of the hen in the near future. 

[ the act [ suecwest were prtssed then vou could proceed under 
that or the act of 1865, as vou think best. OF eourse the general 
uct could make such provision as the State officers wight desire as 
to disposi tion of tunds. 

Very truly yours, 
GEO. W. EASLEY. 


Hannipar, Mo., January 29th, 1831. 
Mire Reor, 
1V5 Broadway, N.Y. 
Papers did not reach me in time to give notice for stockholders’ 


meeting. Fix another date and wire it to me. 


+ 7. | i | 
eS OF EASLEY 
T = vay 1 
HANNIBAL , Mo... January doth, ISS]. 
TY» 
nrrit ive ] sy 
be ed yu e , ‘e+ . ‘ . Te te ‘ > — c. Ys ." a} - +’ ? 
ny DEAR SIR: enelosed bod a eopy of notice of stockholders 


ecting which I shall have printed in the ‘* Daily Jour- 
lO8S onal’ of Puesday morning, and shall continue it in that 
Haper until the day of the meeting 

You wil] observe that | have chanced the time ot the rhc ting 
from one till nine o clock. The clause I have put nis in the exact 
language of sec. 714 of the Rev. Stats. of ISTyu. which repeals 3. 60, 
p. #8 do of the compiled charter. 
we ought not to ask any legislation upon the subject whatever. — It 
would be entirely too dangerous under this bala epaaprh to clo any 
thing that would even have our charter exemption hag taxation, 
etc.. questioned, which might be done sashes sec. 21, 12 of 
the Constitution of 1875. Lam, very truly, vours, 

GEO. W. EASLEY. 

P.S.—To comply with the bylaws I will also publish notice in 
the Clipper-He rald. 


On full retheetion [ am satisfied 


JEFFERSON City, Mo., February 914, 1881. 
roc Roor, 
110 Broadway, N. YF. 
State Auditor Walker and I leave St. Louis Sanday night tor N. 
Y. On our arrival we want to see officers on State debt matters. 


GEO. W. EASLEY. 


1099. JEFFERSON City, J/arch 16th, i8s8v. 
My Dear Root: LT enclose bill in regard to disposi moot 
our State lien. This is the best shape lean getitin. It mea ) 
loan, of course, as there is no other company or corporation 
ita 


—! 
on 
— 
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the State has not assumed payment of its bonds.  f think Tecan 
cet thisthroueh all right, unless T tail for want ot time. 
: Our Brush Creek disaster will not cost us much money after all, 
There is no liability for our men, but I think we Oueht to he liberal] 
with them. I will be here for the next ten days 
Very truly yours, 
7 GEO. W. EASLEY. 
Ciry oF JREPFERSON, Jlareh 22d, 1881, 
My Dear Root: I succeeded in getting house bil! No. 719 passed 
through the house yesterday and get it read first time in the Sen- 
ate, Ti will be read a second time nied referred to Senate Ways 
and Means Com, to-day, and I will get It on its passage in the Sen- 
ate to-morrow. | think we will suceced in passing it now, We 
had a close rub in the Tlouse. But tor Judge Walker's carnest sup- 
port it would have failed. 
1100 Very truly yours, 


GhO. W. EASLEY. 


Marner 23. TSS], 


Hon. Grorce W, EAstey, 
Hannibal, Mo. 

Dear Sin: Yours of the 16th trom Jefferson City, endorsing bill 
to provide for the moneys received in satisfaction of the vonds 
issued to corporations Is received. T hope it will pass. I agree 
with you that the company onght to be liberal with the Bustle 
Creek sufferers. 

The proxies for the special meeting ere coming in rapidly. I 
send you a copy of one, 

Yours, truly, 
ELIHU ROOT, S. 


Mareh 26th. ISS 1. 
My Dear Root: [enclose yon two bills as amended. They are 
both before the Governor for His approval, { think: he will approve 
719 as amended. Hither gives them the power to use our money. 
i will vive you particulars when you are out here. ’ 
Yours truly, 


City oF JEFFERSON. 


GEO. W. EASLEY. 


Lol : \iarnen 28, 1881. 
“ My Dear Eastry: I send vou a proposed form tor the cer- 
tificate by the treasurer of the State and the convevance by the 
Governor of the State under the act of February 20th, 1865. I 
have drawn these for consideration and send them to vou now, 
thinking that on the one hand yon nay be able to ascertain 
whether they will execute such papers, and that on the other you 
may be able to sugeest something better. ft does Hot appear to 
me that the Grovernor can do anything more or less than execute a 


=> 
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conveyance In the worls of the statute. The statute savs that he 
shall do if by appropriate expressions, but I do not see how any 
expressions, however appropriate, can enlarge the operation of the 
statute. What do von think about it ? 

Will the treasurer certify to the facts that Ihave put into the 
certificate 2 Let me know what vou think | 

Thauks tor the copies of bills which T have received under cover 
of your letter from Jefferson City, dated Mareh 26th. 

Yours traly, 


MLIHUC ROOT, 


Hannipan, Mo., <lp. 11, 1881. 

1102) Evie Root, 
11) Broadway, N. ). 
Should not the president return proceedings of to-day’s meeting 
to directors in two weeks, and the mortgages be then executed 
(See Rt. is erehteen seVventy-nine, section seven—fourteen. } Auswer 


= 
A 


quack, 


GEO. W. EASLEY. 


HANNIBAL, Mo., April t4th, 1881. 

My Dear Roor: We vot the reeord of the stockholders’ meeting 
In as rood a shape as we could for the time we had at our command. 
[think vou will find substantially ail the points covered, and will 
tind bat little you will desire to change. 

When J telegraphed you on the eleventh [ had learned for the 
first tine that it was the purpose to exeente the consolidated mort- 
vagve on the 12th. On reading vour resolutions [then found that 


amt 


It Was your Purpose to have the act ratified OV The Doara of direct- 


ors. T would suggest that within the two weeks limited by the 


statute that a meeting of the board be held, and that the mortgage 
be formally directed to be made in accordance with the terms of 

the rate, and that the act of signing and sealing the mort- 
1105 pave by the president and the attestation by the secretary on 

the 12th be formally ratified and confirmed by resolutions 
of the board, and thet the resolutions udse contain 4 direet clause. 
requiring the president to deliver the deed of moriyvare, So stzned 
and senled and acknowledged on the I2th, as the deed and mort- 
vage of the company under the vote. 

The reeordine of the mortgage after such a resolution will be 
the complete execution of the deeds, (the recording standing as and 
tor the delivery), so that even the most captious could tind nothing 
to object te. 

As to vour former inquiry about the form of treasurer's receipt 
and form for the Gov’s release of State lien, T think they are am- 
ply sufhicient, and will Cover the Cause exactly. Have Mr. Dowd 
Write me a letter in regard to the fathare of the tnstallment piace 
that we agreed on when he was out here, and T will at once try to 
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ind out what they propose to do. Between you and TU, f may say 
now that the question of drawine’ @ PPoper bill te compe] the 
treasurer to receive the money and the Governor to execate the 
release lisa! “is “nt be begin tO be eonsidered. We will need CoO trike 
that step, P think. L want to congratulate you on your sne- 
La Coss 1n peer the consolidated and spechal Lhortowees. 
They are model papers and do you great credit. 
Very truly vours, 


Vr. Price will eet his schedules and information for the land 


orant mortgave ready in a week from now. We will send it rieht 


My Dear EASLEY: [ have yours of the l4th. The reeord of the 
stockholders’ meeting has been presented to the board and proper 
resolutions passed te carry into. effect the stockholders’ aetion, 
observing the suggestions made in yvour letter. The letter about 
paviwent by installments was mailed to vou vesterday, You will 
of course show the whole letter to the said officers, and reintoree 
thee Xp reSSIOUS which it Cont VHS by Vour owh aretitients, Siti- 
cerely think tliat this COMpPany deserves a Vor of thanks nid 

laurel wreath for the good faith and fidelity to its obligations 


which it has shown towards the State of Missourt. [ think that i 

Is Very sth all basiness tor the State to havele over thas ques- 
L100 tio of buterest, There are only CWo Ways to look at the 

rights of this thing and the obligations of the road. One 
upon legal and the other upon moral grounds. We certainly pro- 
pose to julfill the legal obligation. On the other ground the State 
Gught really to reqmire from ous ne more than their credit) was 
worth. thatis about 82,400,000. When the Proper titge Comes this 


proposition ought to be put square ly to the State officers: We will 
Pay vou now $3,000,009 for the prine:pal of these bonds, and S90.- 
QOU to meet the interest which wiil accrue on the first day of July, 
So that you vet your money and have no iuterest to provide Pan 
tntil uext January. 

Retuse this offer and the bonds of the State of Missouri will go 
to protest on July Ist, unless vou pay or provide tor the interest. 
I think with you that we should immediately consider the proper 
por cedure tu compel tire compliance by the State officers with the 
act of TS6d. I think that probably this suegestion about the Ist 
day of Jaly interest better be made to the State officers imime- 
liately, with a view to making arrangements for gy speedy determi- 
nation by the proper tribunal of their duty in the premises, 

UL pou Wihiat vrouna is it that Vou think a court of equity 

1106 can itertere Rpou a bill’ How soon can the record of the 
consolidated Inorteave be completed ? lL want to vet the 
delivery of the consohid: ated mortgage and of the land grant asslgn- 
ment made before the 30th. o| April, in order that they ay clearly 
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precede the Ten of the special mortgage. Both the consolidated 
and the special bonds will bear date April 30th. This date is 


fixed because May Ist is Sunday. By making the first eonpon four 


—_ ] m J : } } 4 , } { 
months the interest falls on the first days of Mareh and September, 
is the case with the S-per-cent. bonds. How far will the State 


20 61S t 
otfieers POCQUIT ‘US fo Lo toward making al leval tender before CiVidne 
a sufficient reiusal to fav the foundation of él proceeding ? Of 


sf 
. ’ 7 | a : - ° _? 4 . 
course it would i Ferry titheult een eXpensive to vet S35 OO O00 ‘ay 
! 
‘ia ! oe et * ] y as. 
OPFeCCHUACKS, TAKC them to Jefferson City. mike 7 tender. and then 
7 


? <* ‘ . 7 . , y } 
have Civem Fed lip) util Application eoutlcd be made to the eourts aud 


} A ) ge 9 ' ° ° ’ 
wo decision rendered, [It both sides evree to Yo Into Ccollrt thev 
, . ; , , 1 ww? ‘ > s . ~ rs 
OU ial LO ackinit aw tenuel Upon the offer of a St pie ncertiged 
c, 4” . . . ° - - 
check. hours, very truly, 


1107 ELIHU ROOT. 


°7 


JEFFERSON Crty, Mo., April 25, 1881. 


Kuie Roor, 110 Broadway, N.Y. | 
Mortgage will be sent by express Wednesday. Fund commis- 


. 


SlLOHNCrsS Will musWwer fhith May. 


GEO. W. EASLEY. 
|. Te ee San y 10, 1881. 


Geo, W. Easiey, Hannibal, Mo. 
Can vou give any information as to State treasurer's position 
about payment of State hen? Root wants to begin 
WM. DOWD, Pres’?. 
| tl ANNIBAL, Mo., Sin y l1, LS8s}. 
Hon. Wa. Down, Pres’t, 78 Broadway, N.Y. 
Have seen Gov., auditor, and State treasurer. They express sat- 
faction, and LT have written Root direct vesterday. 
GEO. W. EASLEY. 
N. Y., Jan’y 20, 1881. 
Gro. W. Eastey, Hannibal, Mo. 


Root says advertise meeting for April fourth, if yon have time ; 


‘or elevepth ; wire which. 
WM. DOWD, Pres’ t. 
a clpril 4, 18381, 


W. Eastey, Gen'] Att’y, Hanmibat, Mo. 


otherwise 
110s 


Creo. \ 
lboon’t fail to attend the stockholders’ meeting. Root cannot ga 
out. 


WM. DOWD, Pres't. 


~ 


\ pri 19, 1881. 


Gro. W. Easztey, General Attorney, Hannibal, Mo. 
Directors have passed resolution to carry into effect stockholders’ 
Record conselidated mortgage forthwith; must be recorded 


oe 


action, 


and returned to B.S. 


on or betore the twenty-ninth inst. 


W M. Dp WD, Pres t. 
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N. Y., April 19, 1881. 


Gro. W. Eastry, esq., General Attorney 

Dear Str: After careful inquiry and consideration, we are toreed 
to the conclusion that it will be Impossible to arrange the payment 
‘the moneys to which the State of Missouri is eatitled under the 

act of February 20th, 1865, by installments. 
1108 It is the intent of the act and the purpose of the company 
to provide the money for payment to the State by the bonds 
issued under the act. The security which will give those bonds 
their chief value will be and is evidently intended to be the as- 
signed first len of the State. 

Full and perfect performance on the part of the company and the 
mortgage trustees of the provisions of the act of 1865 is necessary 
to make the bonds available for raising money. The capitalists to 
whom we look for the money, and with whom we have consulted, 
will not for a moment entertain the idea of advancing part of the 
money upon a part of the bonds, trusting that, tu the future, the 
remainder of the money will be raised upon the remainder of the 
bonds, and the provisions of the act fully complied with. They 
consider—and [am inclined to think thev are right—that they 
would be parting with their money upon incomplete security. 

We shall be obliged, therefore, to make arrangements to take the 
mouey as a whole, and tender it to the State at one time. Picase 
to inform the State officers of this fact, and e xpress to them, at the 

same time, our desire to arrange this payment im such a 
1110 manner so to be its little embarrassine to thir mM as possib ile. 

I think that the officers and the pe Op le of the State should 
remember that we are now paying into the treasury of the State 
far more than we ever received from the loan of the State’s credit. 
The State aid bonds netted to the company less than two millions 
and a half dollars; we are paying into tue treasury of the State, 
to provide for those bonds, the full three millions. — 

Certainly when the taxes paid to the State by the property ereated 
out of the moneys which We are now re paying, and the increased 
taxable values of other property, and the increased population, 
prosperity, and wealth of the State caused by the building ot the 
Hannibal and St. Joseph Railroad, are remembered, it must be 
conceded that the State of Missouri never made so vood an invest- 
ment as she did in issuing her bonds in aid of the Hannibal & 
St. Joseph Railroad Company, 

To show that this COMLpAany has just tified the confidenee of the 
State, it is not hecessary to enter into COMPALISONS with the other 
corporations which have received State aid. 

Yours, very resp’y, 


of 


WM. DOWD, Pres t. 


HANNIBAL, Mo., Ap 26, 1881. 
1111 Hon. Ww». Down, 7s D’way, N. Y¥. 


Morty: aoe > Sent by 46 ». Express to- as uy. 
W. EASLEY. 
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N. Y., April 28, 1881. 
Gro W. Easiry, Gen'l Att'y, Hannibal, Mo. 
Consolidated arrived. When will land erant m'te. be here. Are 
figures ready now ? | 
WM. DOWD, Pres’ t. 
Hannipan, Mo., April 28, 1881. 
Wa. Down, Pres't, 78 B’way, N.Y. 
Land grant mortgage and figures sent by U.S. Express yester- 
day; schedules go by same express to-day. 


GEO. W. EASLEY. 


N. Y., J/ay 6, 1881. 


Gro. W. Eastey, Hannibal, Mo. 
Did vou hear from State officers yesterday ? 


WM. DOWD. 


HANNIBAL, Mo., May 6, ISS1. 


Wa. Down, Pres’t, 78 B’way, N.Y. 
1liv Was there. They postponed answer until the tenth. 


GEO. W. EASLEY 
N. ¥., Jay 11, 1881. 

Gro. W. Kastey, Hannibal, Mo. 
What, if any, news from State officers ? 
WM. DOWD. 
HannipaL, Mo., Way 11, 1881. 
Wa. Dowpb, Pres’t, 78 B’way, N. Y. 
No word as yet. ; | 
GEO. W. EASLEY. 
N. k., Jay 17, 1881. 


(geo. W. Eastey, Hannibal, Mo. 
We are losing valuable time in our bond scheme. 
eo to the ¢ ‘apital and have it deeided one Way or the other. 


i“ WM. DOWD. 


I suggest you 


Hannibal, Mo., J/ay 17, 1881. 


Ww. Down, Pres't, 78 Bway, N. Y. 
I am urging State officers for an answer daily. 
As soon as I can arrange a meeting I will go 


Governor 1s 


away from Capital. 
over. 


GEO. W. EASLEY. 


4 


1113 JEFFERSON City, Mo., Jlay 26, 1881. 
Wa. Down, Pres't, 78 Boway, N. ¥. 
ore next Tuesday. | 


G. W. EASLEY. 


Can’t get commissioners together bet 
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N. Y., Jlay 27, 1881. 
Gio. W. Easiey, Hannibal, Mo. 
If they won't accept money, arrange with treasurer to come to 
N. Y. and receive tender. [t he will do so, it will save us several 
thousand dollars. 


WM. DOWD. 


Hannipa., Mo., May 28, 1881. 
Wma. Down, 78 B’way, N. Y. 
Have hopes now that the money will be accepted; if so, 1 shall 
bring treasurer to New York. Otherwise I will arrange best [ can 
for the tender. 


GEO. W. EASLEY. 


N. Y., J/ay 28, 1881. 
Grorce W. EKastey, Hannibal, Mo. 
You can use our official ear and bring State officers to New York 
to accept the tender, and pay all expenses. | 


WM. DOWD, Pres’ t. 


11it Sr. Lovuts, Mo., June 1, 1881. 
Wa. Down, 78 Broadway, N.Y. 
fund commissioners’ meeting postponed until Friday. 


GHO. W. EASLEY. 


N. at June 2. ISS 1. 


Gro. W. Eastey, Southern Hotel, St. Louis, Mo. 

[t would cost us ten thousand dollars to make formal legal ten- 
der. Wewill pay that sum in-addition to amount lezally due first 
of July, if they will accept payment by check. The matter must 
be decided at once, or we shall proceed with our arrangements for 
legal tender. 


WM. DOWD, Pres’t. 


St. Louts, June 2, 1831. 
Wa. Down, Pres’t, 78 Broadway, N. Y. 
Message received—you shall know by Saturday night. [ hone 
not to be forced to use your offer. | 


GhO. W. EASLEY. 


JEFFERSON City, Mo., June 3, 1881. 
Wa. Down, Pres’t, 78 Broadway, N. Y. 
1115 In message of yesterday, did you mean amount due first 
ot June or first of July % 
, GhO. W. EASLEY, 
N. Y., June 4, 188}. 
Gro. W. Eastey, Jefferson Citv, Mo. 
Amount due first of July. 


WM. DOWD, Pres’t. 
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JEFFERSON Crty, Mo., June —, 1881. 
Wa. Down, Pres’t, 78 Broadway, N. Y. 
Commissioners ask until the thirteeuth. [ think money will be 
received then in New York. 


GEO. W. EASLEY. 


N. Y., June 6, 1881. 
Gro. W. Easiey, Hannibal, Mo. 

Do you mean that the State will expect to receive the money on 
the thirteenth? [f yes, they must say positively that they will ac- 
cept it, and [must have some days to arrange for it after I have 
assurance that they will take it. 


WM. DOWD, Pres’t. 


ITannipan, Mo., June 7, 1881. 
1116 Hon. Wu. Down, P’t, Broadway, N. Y. , 

Am to have positive answer on thirteenth. TT think they 
will want funds in N. Y. to buy bonds.  Wiull give von a tew days 
suffer that date. You can fix date to suit you at any time between 
this and first July. 


JEFFERSON Crry, Mo., June 13, 1881. 
Wintnttam Down, Pres’t, 78 Broadway, N-Y. 
Direet your answer to my telegram of to-day to Southern TLotel, 


st. Lous, 


GEO. W. EASLEY. 


St. Lovuts, June 14, 1881. 
Wriiitam Down, Pres’t, 78 Broadway, N.Y. 

Ido not think there will be any substantial resistance to execut- 
ine the assignment. How soon can L know when you want us in 
N. York ¢ 

GEO. W. EASLEY. 


N. Y¥., June 14, 1881. 
lon. Geo. W. Eastiry, Southern Hotel, St. Louis, Mo. 
Will pay mouey Monday, June twentieth (20th) if treasurer can 
be here that day. Answer. 
1L17 ST. Lours, June 1d, 1SS1. 
Wa. Down, 78 Broadway, N. Y. ° 
State treasurer and myself will bein New York on the twentieth. 
He will receive money there that day. 
GEO. W. EASLEY. 
N. Y., June 15, 1881. 
Gro. W. Eastry, Hannibal, Mo. (Forward if absent.) 
We telegraphed you yesterday as follows, and have received no 
Ho 
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“Will pay money Monday, June twentieth, 1f treasurer 
WM. DOWD, Pres’. 
N. Y., June lo, 1881. 


SouTHERN Hote, St. Louis, Mo. 

We telegraphed ven vesterday as follows, and have received no 
AMSWer . “ Will wh MonevV \l nday, June (20th) twentieth, if 
treasurer ean be here that dav. Answer immediately.” 


WM. DOWD, Pres é. 
St. Lovurs, June 15, 18s. 
[11S Ww. Dowp, Pres't, 78 Broadway, N. Y. 
Wired vou this morning that twentieth was acceptable. 
Treasurer leaves here te-morrow.  [ will be in New York Monday 


GEO. W. EASLEY. 


N. Y., June 27, 1881. 
. W. Eastey, Gen] Att'y, Hanmbal, Mo. 
Very important to have assignment from Governor at once mn 
rder that bonds inay be listed on stock exchange. Go at this at 


WM. DOWD, Pres t. 


[LLANNIBAL, Mo., June 28, 1881. 
Hon. Wa. Down, Pres’t, 78 Broadway, N. Y. 
I will go over to-night. Don’t get Impatient if Lam apparently 
SiOW., 
GEO. W. EASLEY. 
JEFFERSON City, Mo., Ji/y 9, 1881. 
Wiriiram Dowr, Pres’t, 78 Broadway, N. Y. 
Governor refuses to transfer State hen, but agrees to submit an 
roed ease to Sapreme (Court as early its possible to determine 
Whether we have paid money enough. to am drawing 
1119 agreement.and will send it to vou before [submit it to 


GEO. W. EASLEY. 


| Oe ey er 7 : o> rO< } oe . iE ae > ¥ ? 
INHIBIT fe 220. 1982. l) IONTEION Of LW liha Loot. Charles 


i t 7 7 VY Ves. Nolan, Publi le. 


This indenture, made and executed on this 50th day of April, 
housand eight hundred and eighty-one, by and be- 
tween the Hannibal and St. Joseph Railroad Company, a corpora- 
tion created under the laws of the State of Missouri, party of the 
tirst part. and Rosewell G. Rolston, Oren Root, Junior, and Heman 


Dyowd. trustees. patties of the second part, withesseth ° 


+ Son 


row. 
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Whereas the State of Missouri has heretofore issued her bonds to 
the amount of fifteen hundred thousand dollars, (81,500,000,) and 
delivered the samme to the party of the first part as a loan of the 
credit of the State, pursuant to the provisions of an act of the Lee- 
islature of the State of Missouri, entitled “An act to expedite the 

— construction of the Pacifie Railroad and the Hannibal and 
1120) St. Joseph Railroad,’ approved February 22, 1851, which 
said bonds have, pursuant to the provisions of a certain other 
act of the said Legislature, entitled ‘‘An act to authorize the issue 
of new State bonds in renewal of certain other bonds heretofore 
issued to the Hannibal and St. Joseph Railroad Company, and to 
maintain and perpetuate the first hen of the State to secure the 
payment thereof,’ approved March 21, 1874, been renewed and ex- 
tended by the issue of renewal bonds in place thereof, and as substi- 
tuted evidence of the indebtedness created thereby to the said 
amount of tifteen hundred thousand dollars, (81,500,000 ;) 

And whereas the said State of Missouri has also issued her bonds 
to the amount of fifteen hundred thousand dollars, ($1,500,000, ) 
and delivered the same to the party of the first part, as a loan of 
the credit of the State, pursuant to the provisions of an act of the 
said Leeislature, entitled ‘*An act to secure the completion of cer- 
tain railroads in this State,’” passed December 10, 1855 ; 

All of which said three million dollars ($5,000,000) of bonds 
have been sold by the said railroad company, and are outstanding 
in the hands of divers persons and corporations ; 

And whereas the Legislature of the State of Missouri, by 
1121) an act entitled ‘An act to provide for reducing the indebt- 
edness of the State,’ approved February 20, 1865, authorized 
the party of the first part to issue its bonds, signed by its president 
and countersigned by its secretary, In sums of one thousand dollars 
each, with coupons attached, bearing interest, payable semi- 
annually, at the rate of six per cent. per annum, and having not 
less than ten Vears fo run, and to the amount of three millions of 
dollars, (83,000,000,) the payment of the same, with the accruing 
interest, to be secured by a mortgage or deed of trust conveying to 
three trustees to be named therein, by and with appropriate forms 
of expression, and for the purpose of securing the payment of said 
bonds and interest, and for no other purpose, on the road of said 
company, With all its franchises, rolling stock, and appurtenances, 
subject, however, to all the liens and liabilities existing in favor of 
the State by virtue of any law of the State at the time said bonds 
may be issued and delivered ; 

Aud whereas the statute last cited further provided that when- 
ever the trustees therein provided for should pay into the treasury 
of the State a sum of money equal In amount to all indebtedness 

due or owing by said company to the State, and all labili- 
1122 ties incurred by the State by reason of having Issued her 
bonds and loaned the same to said company as a loan of the 
credit of the State, together with all interest that has and may 
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at the time when such payment shall be made have accrued and 
remain unpaid by said company, and such fact should) be certified 
to the (rove ‘nor ot the State, the sald (governor should Inake over, 
assien. and convey to the trustees aforesaid all the first hens and 
mortgages held by the State under the provisions of the said stat- 
utes to secure the payment of the bonds so issued by the State, to 
be thereafter held by the said trustees as security for the payment 
of the bonds issued by the party of the first part under said act. 

And whereas the party of the first part proposes to issue its bonds 
and secure the payment of the same and the interest thereon by a 
mortgage or deed of trust, in accordance with the provisions of the 
said act of Mebruary 20, 1865, each of which bonds to bein the form 
following, that Is to say: 

United States of America, 
State of Missourt. 
The Hannibal and St. Joseph Railroad Company 
Special Mortgage Bond. No. 

L125 Know all men by these presents, that the Hannibal and 
st. Joseph Railroad Company Is mnidebted to Rosewel] Cr. 
Rolston, Oren Root, junior, and Leman Dowd, trustees, or bearer, 
in the sum of one thousand dollars of the Jawtul money of the 
United States of America, which the satd ratlroad company prom- 
ises to pay to the said Rosewell G. Rolston, Oren Root, junior, and 
Ileman Dowd, trustees, or the bearer hereot, inh the CIty of New 
York, On the first day ot March. it) the year erehteen hundred and 
ninety-two, together with interest thereon from the date hereof at 
the rate of six per cent per annum, payable semi-annually, at the 
office or agency of the railroad company, in the city of New York, 
on the first days of March and September in cach year, on the pre- 
sentation and surrender of the annexed coupons, according to the 

tenor thereof, as they severally become due. | 

This bond is one of a SeCTIES of three thousand bonds of hile tenor 
and amount, numbered from 1 to 3,000, inclusive, and of the ag- 
rregvate amount of three millions of dollars. issued aud to be eaaneul 
by the said railroad Company, PUrStant to the authority of an act 

entitled “ An act to provide for reducing the indebtedness of 
1124 the State,”’ approved Mebruary 2OCh, IS65.and {hie payment 

of the same, with the accruing interest, is secured by a mort- 
sase or deed of trust, conveying to the three trustees above named 
the road of said company, with all its franchises, rolling stock, and 
appurtenances, subject, however, to all the liens and liabilities ex- 
isting In favor of the State of Missouri by virtue of any lien of the 
State at the time said bonds may be issued and delivered, 

This bond shall not become obligatory until it shall have been 
authenticated by the execution of the certificate endorsed herein by 
the trustees. ; 

fn witness whereof the said company has caused its corporate seul 
LO he hereto afiixed and these presents to be siened by the presi- 


>? 
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dent and countersigned by the secretary of the company, this — 
day of ——, A. D. 1881. 


‘ 
Preside re. 


Secretary, 
Coupon. 


The THanntbal and St. Joseph Railroad Company will pay the 


bearer in the city of New York thirty doliars on the — day of ' 
being six months’ Interest, then due, on special mortgage bond 
No. —. 

Secretary. 
live Now, therefore, this indenture witnesseth : That the party 


of the first part, for the purpose of securing the payment 
of the satd three million dollars of bonds and the interest thereon, 
and for no other purpose, and in consideration of one dollar to it 
in hand paid by the parties of the second part, the receipt whereof 
is hereby acknowledged, hath granted, bargained, sold, remised, 
l,conveyed, and confirmed, and by these presents doth grant, 
bareain, sell, renlise, release, Convey, and confirm unto the said 
parties of the second part, ther successors and assigns, all and 
singular the road of the said party of the first part, and all its 
franchises, rolling stock, and appurtenances, together with all the 
right of way, ratis, watches, turn-outs, side-tracks, embankments, 
bridges, structures, water-tanks, fixtures, shops, engimes and other 
houses, depots, turn-tables, engines, cars, machinery, tools, and 
every other thing appurtenant to the said railroad, or used in con- 
nection therewith, belonging to the party of the first part, as well 
the branches of the said railroad from West Quincy to Palmyra, 

aud from St. Joseph to Winthrop, and trom Cameron June- 
1126) tion to Kansas City, including the bridge across the Missouri 

river, buiit by the Kansas City and Cameron Ratlroad 
Company as the main line of satd railroad from Hannibal to St. 
Joseph, and all the issues and profits, credits and choses tn action 
aceruing to the party of the first part from the said railroad and 
appurtenances as owner and holder thereof, subject, however, to all 
liens and liabilities existing in favor of the State of Missouri by 
virtue of any law of the State at the time said bonds may be issued 
and delivered. 

If the said party of the first part, or its successors or assigns, 
shall well and truly pay, or cause to be paid, the several sums of 
money specified in the several bonds hereimbetore desertbed, as well 
the principal as the installments of interest, according to the tener 
and effect of said bonds, and of each and every of them, and of the 
laws of the State of Missonri, or if said bonds and the interest pay- 
able thereon become in anywise paid or satisfied, then and ia such 


CaS’ the estate. rieht. title. interest. and demand of said parties ol 


550 ROLSTON ET AL. V. CRITTENDEN ET AL. 


peti part, their successors in said trust, and assigns, shall 
cease, determine, and become void, otherwise to be and remain In 

full toree and virtue in law and for the benefit and security 
1127 of the holders of said bonds and each of them. 

Until default be made in the payment of the principal or in- 
terest of said bonds, or of some or any of them, the said railroad com- 
pany, the party of the first part, shall be permitted to possess, oper- 
ate, manage, and enjoy said railroad, with its appurtenances, and to 
take and use the rents, incomes, tolls, Issues, and profits thereof, 
in the same manner and with the same effect as if this deed had 
not been exeented, 

In case default shall be made in the payment of any installment 
of interest accruine on said bonds, or any of them, and such default 
shall continue for a period of six months after the maturity there- 
of, it shall be lawtnul for said Pare ties. of the second part, or their 
successors In said trust, by themselves, their agents, or attorneys, 
to enter upon, take possession of, Mawage, operate, and control the 
railroad and property hereby conveyed, owned, or held by lease, 
contract, or otherwise, by superintendents, receivers, and managers 
thereof, making from time to time all needful repairs, replacements, 
and such alterations, additions, and improvements as may seem to 

be judicious and proper, and to collect and receive all rents, 
1128 — tolls, Incomes, Issies, and profits thereof, and after deduct- 

Ing the expenses of operating said railroad and property and 
leaschold interests, and all costs of improvements, eer ye taxes that 
may have aecrued thereon, as well as Just and reasonable compen- 
sation for their own work and labor in and about the premises, to 
apply the moneys arising therefrom to the payment of interest in 
the order in which it becomes due, and ratably to the persons en- 
titled thereto; and when said interest so in default, and any 
installinent of interest subsequently maturing, shall be paid up, 


then said parties of the second part shall restore the possession of 


sald ratlroad to the said party oft the first part. 

If default shall occur in the payment of any installment of inter- 
est, and such defaalt continue for the space of six months atter 
maturity and demand therefor, then if a majority in value of the 
holders of said bonds then outstanding and seeured by this mort- 
gage shall determine and notify said trustees that they require 

that the principal of all of said bonds become at once due 
1129) and payable, said) bonds shall thereby become due and 

pavable, notwithstanding any clause contained therein to 
the contrary; and if said principal sum shell become dne, and not 
paid by said first party according to the tenor of said bonds, 
and upon written notice by the holders of a majority of the bonds 
issued and outstanding, under the authoritv hereinbetore men- 
tioned, the said trustees shall have the power to enter upon and 
take possession of said railroad, with the appurtenances and all and 
singular the property aud franchises hereby mortgaged, and the 
agents of the said party of the first part are hereby authorized and 


—-— 6 a £ »- 
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required to deliver up the same: and said trnstees shall cause said 
mortgaged premises to be sold at publie auction, at the city of New 
York, or at the city of St. Louis, Missouri, as may be directed by 
the holders in interest of a majority of said bonds, giving at least 
sixty days’ notice of the time and place and terms of sale, and of 
the specific property to be sold, publishing the same in two daily 
hewWspapers In said city of New York, and one in the city of St. 
Lous; to adjourn said sale from time to time if necessary in’ their 
opinion; and if the same shall be adjourned, to sell without farther 
notice of the time and place of sale, and to execute to the 
1150) purchaser or purchasers a good and suftticient deed in fee- 
simple for the same, which shall be a bar against the party 
of the first part and all persons claiming by, through, or under it 
of all might, title, claim, or demand in and to the mortgaged prem- 
Ises, or any part thereof, and out of the proceeds of such sale and 
the income that may have been received for the use, operation, and 
management of said road, while in possession of such trustees; after 
deducting just allowances and expenses as in the preceding article 
mentioned, to pay, first, the interest, and second, the principal of 
sald bonds, ratably,and with due regard to the successive maturity 
of different series of coupons, as far as said proceeds will go for that 
purpose; and in case any surplus should remain, to pay the same 
over to the party of the first part. But in case it shall not be 
deemed proper or expedient to sell the mortgaged premises in pur- 
suance of the power herein granted, then it shall be the duty of 
said trustees to proceed, in any proper tribunal, to ferclose said 
mortgage, according to the usual and established principles of law 
and equity; but it is expressly understood and agreed be- 
1151) tween the parties that in no case whatever shall the party of 
the tirst part claim any right or advantage by reason of any 
valuation, appraisement, stay or extention laws that uow exist or 
may hereafter be enacted in any of the States in which sai prop- 
erty exists or may be found, and said first-named party hereby re- 
leases to the second parties all and every sach right, claim, and 
demand, and hereby further agrees that it will neither apply for 
an injunction nor any stay of proceedings to arrest or prevent sach 
sale from being made or possession being taken as hereinbefore 
provided. 

It is hereby expressly declared that this instrument is made, 
and the trust herein declared, upon condition that if any sale shall 
be made under and by virtue of this mortgage, whether by judicial 
decree or foreclosure, or in execution of the trust so created, either 
by judicial decree or otherwise, the holders of a majority of the said 
bonds then outstanding shall have the right to have said premises 
and all property herein embraced purchased for the use and benefit 
of all the holders of said then outstanding bonds. 

In case such sale shall be made by any person or officers other 

than the trustees herein named, or their successors, then the 
1132 holders of the majority of said bonds outstanding shall have 
the right, by notice in writing, to require the said trustees, 
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or their suecessors, to make such purchase on such terms as they 


in said notice shall prescribe. 

And in case said sale shall be made by said trustees, then the 
holders of a majority of said outstanding bonds shall have t 
to appoint any other person whom they may chose to make such 


he right 


[f any person 


purchase on such terms as they may prescribe. 
h appointment 


other than such trustees shall be so appointed, suc 
and the terms of purchase shall be in writing, a copy of which writ- 
ing shall be delivered to said trustees or their successors before sucl 
sale. 
And if the holders of a majority of said outstanding bonds shall 
elect to have said purchase made as aforesatd, and shall prescribe 
the terms on which they desire to make the same, then it shall be 
the duty of said trustees, or their successors, or such other persons 
as may be appointed as aforesaid, to make such purchase, if the same 
can be made on the terms so prescribed, and having so purchased 
said premises and property, the right and title thereto shall rest in 
the said trustees, or persons so purchasing, for the use aforesaid, 
and no bondholder shall have any claim to the said premises 
1133) or property, or the proceeds thereof, except his pro rata share 
therein, as represented by a new company or corporation, to 
be formed for the use and benefit of the holders of all said) bonds 
then outstanding. And said trustees or person making said) pur- 
chase shall take sneh lawful ineasures as may be deemed for the 
interest of all said bondholders to organize a new company or cor- 
poration, said company or corporation to be so organized, upon 
such terms, conditions, and limita ions, and in such manner as the 
holders of a majority of said outstanding bonds shall in writing 
request or direct. And therenpon the said trustees, or other per- 
son making said purchase, shall convey said premises and property 
to the new company or corporation. And it is hereby declared that 
all persons who shall claim any interest or benefit or advantage by 
virtue of the instrument or the trust hereby created, shall take 
the same, subject to all the terms herein contained, and subject to 
all the right and powers conferred by this instrument on the holders 
of a majority of the bonds hereby secured. 

It is further declared, that in case of any sale of the premises and 

property embraced herein by deeree of any court, or other- 
1134 wise, the holders of a majority of the bonds then ontstand- 

ing shall have the right to determine whether said prem- 
ises and property shall or shall not be sold sabject to all prior en- 
cumbrances, and such majority shall sufficiently manifest their 
determination In such respect by giving notice thereof in writing to 
the trustees or person making such sale, at any time before such 
sale is made. 

In case of the resignation or incapacity of the trustees, or either 
of them, herein named, to act as trustee, or in case of the death, 
resignation, or Incapacity to act of any successor said trustees, 
it shall be the duty of the board of directors of said party of the 
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first part, immediately thereatter, to make application to some proper 
court of record, at the county where the general office of said party of 
the first part is located, for the appointment of some suitable person, 
persons, or corporation to become the suecessor of said trustees, and 
thereupon the person, persons, or corporation so appointed shall be 
and are hereby vested with all the estate, rights, and privileges, and 
liable to all the duties of this instrument conferred pon or to the 

parties of the second part to the same extent as if each per- 
1155 0 son, persons, or corporation were herein named. 

[tis hereby agreed and understood that for the better as- 
surance to the parties of the second part, and to the holders of the 
honds secured by this instrument, the party of the first part 
agrees that it will, on demand, at any and all times hereatter, 
inake, execute, and deliver all such other and further conveyances 
and assurances for the better assuring unto satd trustees and their 
successors In the trust hereby created ; the said railroad, with ap- 
purtenances, equipment, aud property hereinbefore desertbed, or 
intended so to be, and all other property belonging to said party of 
the first part, now owned or hereafter to be aequired, as above pro- 
vided and set forth, or any and all the franchises now held or here- 
utter to be acquired by the party of the first part, as said trustees, 
or their successors, by their counsels, shall reasonably advise, de- 
Vise, OY require. : 

[tis furtheragreed and understood that it is the intent of this instru- 
ment to vest in satd trastees, whenever they shall comply on their 
part with the provisions of the aforesaid act of the Legislature of the 
State of Missouri, entitled ‘‘An act to provide for reducing the in- 

debtedness of the State.’ approved February 20, 1865, 
1156 all the rights and powers which the said act provides to be 

vested in the trustees therein referred to, and each and 
every the lens, rights, and powers provided in the said act to be 
assigned to, or in the said act conferred upon, the trustees therein 
mentioned, are hereby conveyed to and confirmed in the parties of 
the second part hereto upon the making of the payments to the 
State of Missouri provided for in the said act. 

Whenever it shall happen, from changes required to be made in 
said railroad and appurtenances, that any parcels of property, 
whether real or personal, have become unnecessary or useless 
to the said party of the first part for its business by reason of 
change of line or depot or other grounds, or when any of the per- 
sonal property shall have become worn out or. inefficyent and unnee- 
essary to the operation of said railroad, then, and in such case, it 
shall be lawful for the directors of said party of the first part to 
make sales, exchanges, or other disposition of such parcels of 
real or personal property as they may deem tor the best interest of 
said party of the first part, and upon the sale or exchange of such 
property for any other; and when any other property shall be ac- 
quired in the place of such property, the same shall be held 
70 
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1137 subject to the lien of this mortgage as if it was the property 

of said party of the first part at the date thereof, and the 
parcels of property so held and disposed of by said directors shall 
be exempt from the ben herein created, 

It is further agreed that neither of said trustees shall be required 
to take any action under this deed in the event of default until the 
party shall have indemuified such trustee for expenditure necessa- 
rily involved. 

In witness whereof the said party of the first part hath hereunto 
saused its corporate seal to be signed by the president and its sec- 
retary the day and year first above written. 

[L. s.] WM. DOWD, President. 

Attest : 

JOHN A. HILTON, Secretary. 


STATE OF New York, -_ 
City and County of New bork, \ ii ae 
Be it remembered that on this 30th day of April, A. D. 1881, 
before me, Charles Nettleton, a commissioner of the State of Mis 


sourl, in and for the State of New York, residing in said city of 


New York, personally appeared William Dowd, the presi- 
1138) dent of ** The Hannibal and St. Joseph Railroad Company,’ 

and John A. Hilton, the secretary of the same company, to 
me respectively personally known to be sueh, who being by me 
severally duly sworn, did depose and say that he, said William 
Dowd, resided in New York citv, New York; that he, said John 
A. Hilton, also resided in New York city, New York ; that he, said 
William Dowd, was the president, and he, said John A. Hilton, 
was the secretary of the said company ; that they knew the corpo- 
rate seal of said company; that the seal attixed to the foregoing 
Instrement is such corporate seal ; that it was so affixed thereto by 
order of the board of directors of said company ; and that they, the 
said William Dowd aud Jolin A. Hilton, signed their names thereto 
by the like order as president and secretary of said company. re- 
spectively, and they each respectively, being personally known to 
me, further acknowledged that they had signed, sealed, and exe- 
cuted the within instrument to be their free and voluntary act and 
deed, and to be the free and voluntary act and deed of said com- 
pany for the uses and purposes therein mentioned, 

In witness whereot L have hereunto set my hand and affixed my 

official seal this 30th day of April, A. D. I8sl. 

1159 | CHARLES NETTLETON, 
Commissioner for ** Missouri”? in New York, 
117 Lroadway, N.Y. City. 
STATE OF New York, = 
City and County of New York, ,° 
[, Charles Edgar Mills, a notary public in and for said county 

und State, duly appointed, commissioned, and sworn, and dwelling 
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in said city of New York, do hereby certify that I have this day 
carefully examined and compared the foregoing copy of # certain 


‘Infsrument or mortgage, of which the foregoing purports to be acopy, 


and after sneh examination and comparison [ hereby further cer- 
certify that the foregoing is a true and correct copy of the said origi- 
nal instrument, and of the whole thereof, including certificate of 
acknowledgment thereon endorsed. 

In witness whereof, [ have hereunto set my hand and affixed my 
official seal this 29th day of May, A. D. 1882. 

[L. 3. | CHARLES EDGAR MILLS, 

Notary Public for New York, State of New York, 
117 Broadway, ;. mf City. 


1140) Exuipre If 1.—JMay 24,1882. Deposition of Geo. IW. Hasley. 
Charles Kdgar Mills, Notary, de. 


In the Supreme Court of Missouri. October term, 1851. 
hosEweELL G. Ronson et al., Trustees, &e., and Tite a) 
RAL AND Sv. Josep RamRroab Company, plaintitls, 

Us. f 
THomas 'T. CrirrenpeN, Governor of Missouri, defendant. 


Agreed case to determine the construction of an act of the Gen- 
eral Assembly of Missouri entitled ‘‘An act to provide for reducing 
the indebtedness of the State,” approved February 20, 1865. 

GEORGE W. i ASLEY, 
Atty for Plaintiffs. 
D. H. McINTYRE, 
Alt y Genl, Atty for Defendant. 


Hannibal, Mo. Hannibal Printing Company, 1881. 


In the Supreme Court of Missouri. October term, 1881. 


\ 


}141  Rosewenn G. Rotstoxn, Heman Down, and Oren Noor, 
Jk., Trustees, and Tue HANNIBAL AND Nr. Jost) 
RaimRroap Company, plaintiffs, | 
US. 
Thomas T. Crrrrenpen, Governor of the State of Misseurt, 
defendant. 

Kor the purpose of submitting an existing controversy between 
theabove-named plaintiffs and defendant without action, itis hereby 
stipulated and agreed between Rosewell G. Rolston, Heman Dowd, 
and Oren Root, jr., trustees, and the Hannibal and Saint Joseph 
Railroad Company, claimants, and Thomas T. Crittenden, Governor 
of the State of Missourt, deftendant— 

First. That the Hannibal and Saint Joseph Railroad Company 
was incorporated by an act of the General Assembly of the State of 
Missouri entitled ‘*An aet to Incorporate the Hannibal and Saint 
Joseph Railroad Company, — approved February 16, PS47, and the 
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several acts amendatory thereof, and ever since has been and now 
is a railroad corporation of this State. 
Second, That on the 20th day of June, 1881, Thomas T. Critten- 
den was, ever since has been, and now is Governor of the State of 
Missouri. 
1142 Third. That in pursuance to the terms, conditions, and 
limitations cf an act of the General Assembly of the State 
of Missouri entitled **An act to expedite the construction of the 
Pacific Railroad and the Hannibal and St. Joseph Railroad,” ap- 
proved February 22, 1851, the State of Missouri issued to the 
Hannibal and Saint Joseph Railroad Company, as a loan of the 
State’s credit to said company, its bonds in the denomination of 
one thousand dollars each, to run twenty years from the date of 
issue, and to bear interest at the rate of six per cent. per annuin, 
payable semi-annually, on the first days of January and July 
of each year, at the National Bank of Commerce, in the city of New 
York. Bonds numbered from one to fifty, inclusive, of said series 
were issued on the 28th day of December, 1853; and bonds num- 
bered from fifty-one to one hundred, inclusive, were issued on the 
Sth day of February, 1854; and bonds numbered from one hun- 
dred and one to one hundred and fifty, inclusive, were issued on 
the 16th day of June, 1854; and bonds from one hundred and 
fifty-one to two handred and fifty, inclusive, were issued ou the 4th 
day of April, 1855 5 and bonds numbered from two handred and fitty- 
one to four hundred and fitty, inclusive, were issued on the 8th 
1145 day of June, 1855: ant bonds numbered from four hundred 
and fifty-one to five hundred and elehty, inclusive, were 
issued on the 24th day of September, 1855 ; and bonds numbered 
from five hundred and eighty-one to six hundred and seventy, in- 
clusive, were issued on the I4th day of November, 1855; and 
bonds numbered from six hundred and seventy-one to eight hundred 
and thirty-five, inclusive, were issued on the 26th day of January, 
1856 5 and bonds numbered from eight hundred and thirtV-six to 
fifteen hundred, inclusive, were issued on the 4th day of September, 
1856, all of which said bonds numbered trom one to one thousand 
five hundred, inclusive, except bond numbered one thousand two 
hundred and forty-four, have been renewed under the terms, condi- 
tions, and limitations named and provided in an act of the general 
assembly of the State of Missouri, entitled “An act to authorize the 
issue of new State bonds in renewal of certain other bonds hereto- 
fore issued to the Hannibal and St. Joseph Railroad Company, and 
to maintain and perpetuate the first lien of the State to secure the 
payment thereof,’ approved March 21 S74, the said bonds 
1144 issued in renewal thereof being tor the sum of one thousand 
dollars each, bearing interest at the rate of 6 per cent, per 
annum, payable semi-annually, on the first days of January and 
July of each year at the National Bank of Commerce, in the city of 
New York, said bonds having twenty years to ran from the date of 
(he lnstrauce thereof: said renewal bonds. murmibered trom one to 
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five hundred, inclusive, being issued on the first day of July, 1874 ; 
and those numbered from five hundred and one to seven hundred 
and three, inclusive, being issued on the first day of July, 1875; 
and those numbered from seven hundred and four to eight hundred 
and sixty-eight, inclusive, being issued on the first day of January, 
1876; and those numbered from eight hundred and sixty-nine to 
one thousand four hundred and eighty-two, inclusive, being issued 
on the first dav of July, 1876; and those numbered trom one thou- 
sand four hundred and eighty-three to one thousand four hundred 
and ninety-nine, inclusive, being issued on the first day of July, 
IS77. 

Said excepted bond numbered one thousand two hundred forty- 

four having been paid off in full, both principal and interest, the 
Interest being paid by the Hannibal and Saint Joseph 
1145 Railroad Company, and the principal from the fund of three 
million dollars hereafter named as paid by the trustees, 
plaintiffs, to the State of Missouri, 

Fourth. That in pursuance of an act of the general assembly of 
the State of Missouri, entitled ‘* An act to secure the completion 
of certain railroads in thisState,’’ certified by the then president of 
the Senate and speaker of the House of Representatives as having 
been returned by the Governor, with the objections thereto, and 
after consideration, having passed both houses by the constitutional 
majority, and becoming a law on the 10th day of December, 1855, 
the State of Missouri issued to the Hannibal and St. Joseph Rail- 


road Company, as a loan of the State's credit*to said company, its 


bonds, in the denomination of one thousand dollars each, to run 
thirty years from the date of issue, and to bear interest at the rate 
of six per cent. per aunum, payable semi-annually, on the first days 
of January and July of each vear, at the National Bank of Com- 
merce, In the city of New York, bonds of said issue numbered from 
titteen hundred and one to two thousand, inclusive, being issued on 
the 10th day of November, 1856, and bonds numbered from 
1146 two thousand and one to three thousand, inclusive, being 
issued on the 2Zsth day of February, 1857. 

Fifth. That the said loans of the State’s credit to said company to 
the amount of one million tive hundred thousand dollars, under the 
said act of February 22d, 1851, and of one million five hundred 
thousand dollars under said act of December LO0th, 1855, were de- 
livered to bea first Hien or mortgage upon the line of the road of 
said Hannibal and Saint Joseph Railroad Company from the city of 
Hannibal, in Marion county, Missouri, to the city of St. Joseph, 
in Buchanan county, Missourt. 

Sixth. That all interest tiat has acerned upon any of said bonds 
issued under the said act of February 22d, 1851, or under the act 
of March 21st, 1874, in renewal thereof, or under the act of Decem- 
ber LOth, 1855, up to and including the first day of January, 1881, 
has been fully put off and discharged by the Hannibal and St. 
Joseph Railroad Company, 
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Seventh. The Hannibal & St. Joseph Railroad Company did, on 
the 30th day of April, 1881, issue its bonds to the amount of three 
million dollars, signed by the president and countersigned by the 

secretary of the company in sums of one thousand dollars 
1147 each with coupons attached, bearing interest, payable semi- 

annually, at the rate of six per cent, per annum, and having 
ten years to run, and deliver the same to Rosewell G. Rolston, 
Heman Dowd, and Oren Root, Jr., trustees, the plaintiffs herein ; and 
upon the day last aforesaid the said Hannibal & St. Joseph Railroad 
Company did, by mortgage of deed ef trust, by and with appropri- 
ate forms of eXPLressions, CONVEY to the said Rosewell G, Rolston, 
Heman Dowd, and Oren Root, -Jr., trustees, the plaintilts herein, 
the road of said company, with all its franeluises, rolling stock and 
appurtenances, subject, however, to all the lens and liabilities ex- 
isting in favor of the State by virtue of any law of the State at the 
time of the issuance and delivery of said bonds to said trustees. 

That said trustees, the plaintiffs herein, sold and negotiated said 
bonds to divers persons, too numerous to mention herein, and re- 
ceived the funds arising and realized theretrom. 

That with the funds arising from the sale and negotiation of said 
bonds, together with the sum of ninety thousand dollars, the amount 
of interest from the first day of January to the first day of July, 

l¢Sl,upon the three-million loan of the credit of the State of 
1148) Missouri, which was furnished and provided to said trustees, 
plaintiffs herein, by the Hannibal & Saint Joseph Railroad 
Company, the said trustees, the plaintiffs hereiu, did on the 20th 


day of June, 1881, pay into the treasury of the State the sum of 


three million and ninety thousand dollars, and upon that day the 
treasurer of the State did receive and receipt for the same as on 
account of the statutory mortgage held by the State under the sev- 
eral acts hereinbefore mentioned, and did certify the fact of the pay- 


mentof such sum by the plaintitfs to the defendant, the Governor of 


the State of Missouri, the said certificate being in the tollowing form: 


To Thomas 'T. Crittenden, Governor of Missouri: 

I, Phil. Ik. Chappel, treasurer of the State of Missouri, do hereby 
certify that R. G. Rolston, Heman Dowd, and Oren Root, Jr., 
trustees, have paid into the treasury ef the State of Missouri three 
million aud ninety thousand dollars (5,090,000), under the act en- 
titled ‘*An act to provide for redacing the indebtedness of the 
State,” approved February 20th, 1865, on account of the statutory 
mortgage the State holds against the Hannibal & St. Joseph Rail- 
road Company. 

Given under my hand this 20th day of June, 1881. 
1149 PHIL. E. CHAPPELI[, 


Yy : y ryy 
(Signed ) State Treasurer. 


Kighth. ‘hat upon such fact of the payment of such sum into the 
treasury of the State being certified to the Governor by the treas- 
urer of the State, the said taustees, the plaintiffs herein, did demand 
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of the defendant herein, the Governor of Missouri, that he make 
over, assign, and CONVEY TO tire plaintitts herein, the trustees atore- 
said, all the first Hens and mortgages held by the State on the 20th 
day of February, 1865, under the provisions of an act of the Legts- 
lature of the State, approved February 22d, 1851, to secure the pay- 
ment of a loan of the credit of the State to the said Hannibal & St. 
Joseph Railroad Company, in the sum of one million tive hundred 
thonsand dollars, and did demand that he, the said Governor of 
Missouri, should by appropriate expressions convey to said trus- 
tees, the plaintiffs herein, all and singular the rights, titles, and 

interests held by the State under the several acts of the Leg- 
1150 islature atoresaid in and to the said railroad, its rolling 

stock, franchises, and appurtenances, that said trustees night 
hold the same as security for the paymentof the bonds of the road, 
Issued as aforesaid in pursuance of the first section of the said act 
of the General Assembly of Missouri, approved February 20th, 
1865, and that defendant, the Governor of Missouri, then, ever 
since has, and still refuses to make such conveyance or any convey- 
ance Whatever to said trustees, the plaintiffs herein. 

Ninth. That there is no indebtedness due or owing by the Han- 
nibal and St. Joseph Railroad Company to the State of Missouri, or 
liability incurred by the State for said company, other than such in- 
debtedness and lability as may exist by reason of the Issuance of 
said three millions of bonds and the interest that may accrne after 
July Ist, I88l, thereon, and that the defendant, the Governor of 
Missouri, bases his refusal to execute the conveyance demanded by 
the plaintiffs on the ground that the sum paid into the treasury of 
the State by the phuintiffs, to wit, three million and ninety thou- 
sand dollars, is not a sum of money equal in amount to all indebt- 
edness dve or owing by said company to the State, and all labili- 

ties incarred by the State by reason of having issued her 
M152) bondsand loaned the same to said railroad company as a loan 

of the credit of the State, together with all interest that had 
at the time when such payment was made accrued and remained 
unpaid by said company. 

Tenth. That the interest of the State, the railroad company, and 
the holders of the bonds issued and sold by said trustees as afore- 
said alike require that the true construction of the act of February 
20th, 1865, shall be judicially determined for the guidance of all 
parties concerned, and that the coustruction of the act aforesaid is 
hereby submitted to the court upon the facts as herein set out, to 
be heard by the court in like manner and with like etlect as if the 
facts herein set forth were set out in a petition filed by the plain- 
tilts tor a mandamus against the defendant to require him to exe- 
cute the conveyance set out in the eighth article of this agreement, 
and as if an alternative writ had issued thereon and the defendant 
had returned thereto that he declined and refused to execute such 
conveyance to the plaintiffs because they had not paid a sum of 
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money equal in amount to all indebtedness due or owing by said 
company to the State, and all labilities incurred by the State by 
reason of having issued her bonds and loaned the same to said rail- 
road company as a loan of the credit of the State, together 
1152 with all interest that at the time when such payment was 
made had accrued and remained unpaid by said company 
without regard to whether mandamus is the appropriate remedy or 
not, and without regard to whether mandamus would lie against 
the defendant or not. q 

Eleventh. Allacts of the General Assembly of the State of Mis- 
sourl, whether general or special, public or private, bearing upon 
this question may be referred to aud considered in the determina- 
tion of this case in like manner as if herein specially set out and 
referred to, and as if pleaded appropriately in the petition for man- 
damus, alternative writ, and return thereto, referred to in the tenth 
article of this stipulation. 

Twelfth. That if the court holds that the Hannibal and St. 
Joseph Railroad Company is an unnecessary or improper party it 
may be stricken from this agreement and proceeding without 
prejudice to any party to said controversy, and the cause proceed as 
though said company had not been made a party thereto. 

ROSEWELL G. ROLSTON, 
HEMAN DOWD, and 


OREN ROOT, Jr.. Trustees, and 
THE HANNIBAL & ST. JOSEPH R. RB. Co., 
/ laintiffs, 
By GEO. W. EASLEY, Afforney. 
1153 THOS. T. CRITTENDEN, 
Defendant. 


By D. H. McINTYRE, Att'y Gen'l. 


Srate of Mrssourt, ™ 
County of Cole, O0- 


D. H. McIntyre and Geo. W. Easley, being first duly sworn, 
upon their oaths state that they are attorneys for the above-named 
plaintiffs and defendant, and that the controversy between said par- 
ties is real, and that this proceeding is in good faith to determine 
the rights of the parties in the premises. 


Sworn to and subscribed before me this — day of ——, 1881. 


ROLSTON ET AL. V. CRITTENDEN ET AL. DOL 


Exninit F 3.— May 24, 1882. Deposition of Geo. W.k jasley. Chas. 
Ly dyar Mills, Notary Public, N. Y. Co. 


In the Supreme Court of Missouri. October term, 1881. 


State ex rel. Rosewein G. Rotston et al., petitioners, 
us. 
Pit. EK. CHappens, State treasurer, respondent. \ 
Mandamus. November 11th, 1881. 


1154 Now at this day come the said petitioners, by attorney, 
and filea petition for an alternative writ of mandamus herein. 

Thereupon the parties, by attorneys, file a stipulation, stipulating 

that the issuance of an alternative writ of mandamus is waived. 


State ex rel. Rotsron et al., relators, } 
eS, 


P. 1. CHAPPEL l., State treasurer, , responde ne. \ 
Manudamus. November 17th, 1881. 
Ordered, That this cause be set for hearing on November 28th, 
State ex rel. NRotsTon et al., relators, / 
: vs. » 
P. EK. Ciapprnn, State treasurer, respondent. \ 
Mandamus. November 28th, 1881. 


Comes now the said respondent, by attorney, and files a demur- 
rer to the petition for a mandamus. 
Thereupon the parties, by attorneys, after argument, submit the 
same to the court. 
State of Missouri ex rel. Rossewett G. Rotstox, Hemam Down, 
and Oren Root, sr., trustees, and Tre Hannrpat 


1155 & St. Josep Rar~roap Company, petitioners, 
US. { 
Putt. E. Cnapretst, Treasurer of the State of Missouri, re- 
spondent. 


Mandamus. December 10th, 188 


Now, at this day come again the parties aforesaid, by their re- 
spective attorneys, and the Court here being now sufficiently ad- 
vised of and concerning the premises, do consider and rags that 
the petition for a pere mptory writ of mandamus herein be denied, 
and said petition be dismissed; and it is further considered and 
adjudged by the Court that the said respondent recover against the 
said petitioners his costs and charges herein expended, ‘and have 
therefor execution, (Opinion tiled.) 
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State ex rel. R. G. Rotston et al., petitioners, ; 
Us. 


PHIL. 1. CHAPPELL, State treasurer, respondent. } 
Mandamus. December 16th, ISS1. 


Now, at this day come the said petitioners, by attorney, and file 
a motion for rehearing herein. 
State ex rel. R. G. Rotston et al., petitioners, / 
1156 Us, » 
Puiu. E. CHappett, State treasurer, respondent. \ 


J 
a 


Mandamus. December 19th, ISS1I. 

Ordered by the Supreme Court that petitioners have twenty days 
within which to file briefs in support of motion for rehearing. 

In the Supreme Court of Missouri. October term, ISS1. 
Petition. 
To tHe HonoraBLe SupReME Court oF THE State oF MiIssourt : 

Your relators and petitioners, Rosewell G. Rolston, Heman 
Dowd, and Oren Root, jr., who are trustees in a certain mortgage 
made by the Hannibal & St. Joseph Railroad Company on the 30th 
day of April, 1881, by and under the provisions of an act of the 
General Assembly of the State of Missouri, entitled **An act. to 
provide jor reducing the indebtedness of the State,” approved eb- 
ruary 20th, 1865, which is more particularly hereinafter set out and 
described, and the Hannibal and St. Joseph Railroad Company 
respectiully relate, represent, show, and allege: 

Kirst. That the Hannibal & St. Joseph Railroad Company was 
incorporated by anu act of the General Assembly of the State of 

Missouri, entitled “‘An aet to incorporate the Hannibal & 
1157 St. Joseph Railroad Company,’’ approved February 16, L847, 

and the several acts amendatory thereof, ever since has been 
and now is a railroad corporation of this State. 

Second. That on the 20th day of June, 1881, Phil. E. Chappell 
was, ever since has been, and now is treasurer of the State of Mis- 
sour. 

Third. That in pursuance of the terms, conditions, and limita- 
tions of an act of the general assembly of the State of Missouri 
entitled ‘An act to expedite the construction of the Pacifie Rail- 
road and the Hannibal and St. Joseph Railroad,”’ approved febru- 
ary 22d, 1851, the State of Missouri issuel to the Hannibal and St. 
Joseph Railroad Company, as a loan of the State’s credit to said 
company, its bonds in the denomination of one thousand dollars 
each, to run twenty years from the date of issue, and to bear inter- 
est at the rate of six per cent. per annum, payable semi-annually 
on the first days of January and July of each year, at the National 
Bank of Commerce in the city of New York. Bonds numbered 
from one to fifty inclusive of said series were issued on the 28th 
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day of December, 1853; and bonds numbered from fifty-one to one 
hundred inclusive were issued on the 8th day of February, 1854; 

and bonds numbered from one hundred and one to one 
1158 hundred and fifty inclusive were issued on the 16th day of 
June, 1854; and bonds numbered from one hundred and 
fiftv-one to two hundred and fifty inclusive were issued on the 4th 
day of April, 1855; and bonds numbered from two hundred and 
fifty-one to four hundred and fifty inclusive were issued on the Sth 
day of June, 1855; and bonds numbered from four hundred and 
fiftv-one to five hundred and eighty inclusive were issued on the 
24th day of September, 1855; and bonds numbered from five hun- 
dred and eighty-one to six hundred and seventy inclusive were 
issued on the 14th day of November, 1855; and bonds numbered 
from six hundred and seventv-one to eight hundred and thirty-five 
inclusive were issued on the 26th day of January, 1856; and bonds 
numbered from eight hundred and thirty-six to fifteen hundred in- 
clusive were issued on the 4th day of September, 1856; all of which 
said bounds numbered from one to one thousand five hundred 
inclusive, except bond numbered one thousand two hundred and 
forty-four, have been renewed under the terms, conditions, and 
limitations named and provided in an act of the general assembly 
of the State of Missouri entitled ‘* An act to authorize the issue of 
new State bonds in renewal of certain other bonds heretotore 
1159 issued to the Hannibal and St. Joseph Railroad Company, 
and to maintain and perpetuate the first hen of the State to 
secure the payment thereof,’ approved March 21st, 1874. The 
said bonds issued in renewal thereof being for the sum of one thou- 
sand dollars each, bearing interest at the rate ef six per cent. per 
annum, pavable semi-annually on the first days of Janttary and 
July of each year at the National Bank of Commerce in the city of 
New York; said bonds having twenty years to run from the date 
of the issuance thereof, said renewal bonds numbered from one to 
five hundred inclusive being issued on the first day of July, 1874; 
and those numbered from five hundred and one to seven hundred 
and three inelusive being issued on the first day of July, 1875; and 
those numbered from seven hundred and four to eight lundred and 
sixty-eight inclusive being issued on the first day of January, 1876; 
and those numbered from eight hundred and sixty-nine to one 
thousand four hendred and eighty-two inclusive being Issued on 
the first day of July, 1876; and those numbered from oue thousand 
four hundred and eighty-three to one thousand four hundred and 
ninety-nine inclusive being issued on the first day of July, 
1160 1877; said excepted bond numbered one thousand two hun- 
dred and forty-four having been paid off im tall, both princi- 
pal and interest, the interest being paid by the Hauuibal and St. 
Joseph Railroad Company, and the principal from the fund of the 
three million dollars hereafter named, as paid by the trastees, 
relators, to the State of Missourt. 
Fourth, That in pursuance of an act of the General Assembly 
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of the State of Missouri, entitled ‘‘An act to secure the completion 
of certain railroads in this State,’’ certified by the then president 
of the senate and speaker of the house of representatives as having 
been returned by the Governor with his objection thereto, and. 
after consider: ation, having passed both houses by the constitution: al 
majority, and becoming a law on the 10th day of December, 1855, 
the State of Missouri issued to the Hannibal and St. Jose ‘ph Rail- 
road © ompany, as a loan of the State’s credit to said company, its 
bonds in the denominaticn of one thousand dollars’ each, to run 
thirty years from the date of issue, and to bear interest at the rate 
of six per cent. per annum, payable semi-annually on the first days 
of January and July of each year at the National Bank of Com- 
merce in the city of New York, bonds of such issue numbered trom 
fifteen hundred and ones to two thousand, inclusive, being 
1161 issued on the 10th day of November, 1856, and = bonds 
numbered from two thousand and ~ to three thousand, 
inclusive, being issued on the 28th day of February, 1857. 

Fifth. Th: at. the said loans of the State's credit to said company 
to the amount of one million five hundred thousand dollars under 
the said act of February 22d, 1851, and of one million five hundred 
thousand dollars under said act of December 10th, 1855, were 
declared to be a first lien or mortgage upon the line of the road of 
said Hannibal and St. Joseph Railroad Company from the city of 
Hannibal, in Marion county, Missouri, to the city of St. Joseph, 1 
Buchanan county, Missouri. 

Sixth. That all interest that las accrue] upon any of said bonds 
issued under the said act of February 25d, 1851, or under the act 
of Mareh ers 18/4, in renewal thereof, or under the aet of Decem- 
ber 10th, 1855, up to and including the first day of January, IS81, 
has been salty paid off and discharged by the Hannibal & St. Jo- 
seph Railroad Company. | 

Seventh. The H: coi Ud& St. Joseph Railroad Company did on the 
o0th day of April, 1881, issue its bonds to the amount of three a8 

lion dollars, akan by the preside nt and countersigned by 
1162. the secretary of the company.iIn sums of one thousand tole 

lars each, with coupons attached bearing interest pavable 
semi-annually at the rate of six per cent. per annum, and having 
ten years to run, and delivered the same to Rosewell G. Rolston, 
HTeman Dowd, and Oren Root, Jr., trustees, the relators herein: 
and upon the day last aforesaid the said Hannibal & St. Joseph 
Railroad Company did by mortgage or deed of trust, by and with 
appropriate forms of expression, convey to the said Rosewell G. 
Rolston, Heman Dowd, and Oren Root, Jr, trustees, relators 
herein, the road of said company, with all its franchises, rolling- 
os and appurtenances, subject, however, to all the liens and 
lia bilities existing In favor of the State by virtue of any law of the 
State at the tine of the issuance and delive ry of said bonds to said 
trustees. 

That said trustees, the relators herein, sold and nevotiated said 
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bonds to divers persons too numerous to mention herein, and re- 
ceived the funds arising and realized therefrom. That with the 
funds arising from the sale and negotiation of said bonds, together 
with the sum of ninety thousand dollars, the amount of interest 
from the first day of January to the first day of July, 1881, upon 
the three million loan of the credit of the State of Missouri 
1163) which was furnished and provided to said trustees, relators 
herein, by the Tlannibal & St. Joseph Railroad Company, 
the said trustees, the relators herein, did on the 20th day of 
June, ISS1, pay into the treasury of the State the sum of three 
million and ninety thousand dollars, and the relators thereupon 
then and there demanded of the said Chappell, treasurer as afore- 
said, that he should certify to the Governor of the State of Mis- 
sourl that the relators berein had paid into the treasury of the 
State a sum of money equal in amount to all indebtedness due or 
owing by said railroad company to the State and all liabilities 
incurred by the State by reason of having issued her bonds and 
loaned the same to said company as a loan of the eredit of the 
State, to wit: Three millions of dollars, together with ail interest 
that had accrued and remained unpaid by the company at the time 
when such payment was made by the relators, to wit, ninety 
thousand dollars; and the said Chappell. treasurer as aforesaid, 
then and there refused and omitted to execute and deliver to the 
Governor of Missourt, and ever since has so refused and omitted so 
to do, and would not execute any certificate or receipt of or for the 
pavinentof said sum of three million and ninety thousand 
1164 dollars other than that it was paid into the treasury of the 
State on account of the statutory mortgage held by the State 
on the road of the said Hannibal & St. Joseph Railroad Company, 
and not in full satisfaction thereof. 

Kiehth. That without the certificate of the said Chappell, treas- 
urer as aforesaid, required by the second section of the said act of 
February 20th, 1865, your relators have no legal right to demand 
that the Governor of Missouri make over, assign, and convey to 
the relators herein, the trustees aforesaid, all the first liensand mort- 
gages held bythe State on the 20th day of February, 1865, under the 
provisions of an act of the Legislature of the State, approved Febru- 
ary 22d. 1851, to secure the payment of a loan of the credit of the 
State to the said Hannibal & St. Joseph Railroad Company in the 
sump of one million five hundred thousand dollars, and also of an 
act of the Legislature, approved December 10th, 1855, to secure 
the payment ot an like loan of the credit of the State in the sum. of 
one millien five hundred thousand dollars, and that the said Gov- 
ernor of Missouri shall, by appropriate expressions, convey to said 

trustees, the relators berein, all and singular, the rights, 
1165. titles, and interests held by the State under the several aets 
of the Legislature aforesaid in and to the said railroad, its 
rolling stock, franchises, and appurtenances that said trustees 


jt 
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might hold the same as security for the payment of the bonds 
of the road issued as aforesaid in pursuance of the first section of 
the said act of the General Assembly of Missouri, approved Teb- 
ruary 20th, LS6o. 

Ninth. Thatthere isno indebtedness due or owing by the Hannibal 
andsSt. Joseph Railroad Company to the State of Missouri or lability 
incurred by the State for said company, other than such indebt- 
edness and liability as may exist by reason of the issuance of said 
three millions of bonds and the interest that may accrue after July 
Ist, 1881, thereon, and that the respondent, the State treasurer, 
bases his refusal to execute the certificate demanded by the relators 
on the ground that the sum paid into the treasury of the State by 
the relators, to wit, three millions and ninety thousand dollars, is 
not a sum of money equal in amount to all indebtedness due or 
owing by said company to the State, and all Habilities incurred by 
the State by reason of having issued her bonds and loaned the same 
to said railroad company as a loan of the credit of the State, to- 

gether with all interest that had at the time when such pay- 
1166 ment was made, accrued, and remained unpaid by said com- 
pany. 

Tenth, And your petitioners further state that the retusal of the 
respondent to execute the certificate demanded as set out in the 8th 
article above leaves the several persons and parties to whom the 
petitioners sold and negotiated the three million dollars of bonds 
which were issued by said railroad company under the said act of 
February 20th, 1865, without any security whatever, or means of 
obtaining the same, for the payment of either the principal or in- 
terest on the same, and that such refusal to execute such certificate 
greatly lessens and depreciates the value of said bonds, and, if per- 
sisted in, will destroy the value of said bonds and render them 
worthless, and cause the holders of said bonds to suffer great pecu- 
niary loss. 

Eleventh. Your petitioners further show and state that they are 
advised by counsel that they have no legal remedy by which they 
can compel or secure the certificate aforesaid to be made by the re- 
spondent, and that they are entirely without remedy in the prem- 
ises, unless it be afforded by this court in this proceeding; and 
they, therefore, pray that a writ of mandamus may issue against 

the respondent commanding him to execute the certificate 
1167 required by the act of February 20th, 1865, as set out in 
the article of this petition, and for such further orders and 
judgments as justice may require. 
GLORGE W. EASLEY, 
lor Leclators. 
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In Supreme Court of Missouri. October term, A. D. 1881. 


RosmweLt G. Rorston, Heman Dowp, and Oren Roor, sr., 
trustees, and THe ILANNIBAL AND St. JosepH RAILROAD 
CoMPANY, petitioners, 

US. 

Prim. I. CHapretit, Treasurer of the State of Missouri, 

defendant. 


Now comes the above-named defendant and demurs to the petition 
herein—the same being taken for and considered as the alternative 
writ—and says that the said petition is insufficient, and does not 
show grounds upon which to ask the relief sought, and for reason 
assigns specially that the said petition shows that the Hannibal and 
St. Joseph Railroad Company, through the aforesaid petitioners, 
trustees, did, on the 20th day of June, 1881, pay into the State 

treasury three million and ninety thousand dollars ; that 
1168 the sum so paid does not comply with the requirements of 

the act of February 20th, 1865; and that it is not ‘‘a sum 
of money equal in amount to all indebtedness due or owing by said 
company to the State, and all habilities incurred by the State by 
reason of having issued her bonds and loaned the same to said 
company as a loan of the credit of the State, together with all 
interest that has, and may at the time when such payment shall be 
made, have accrued and remain unpaid by said company. 

That. on the contrary thereof, a large amount remains yet to 
be paid, to wit, the sum of $1,775,490, as may be plainly seen 
from their said petition. | 

PHIL. Ek. CHAPPELL, 
Defendant, 
By D. H. McINTYRE, 
His Secretary. 


STATE OF Mussowurt, set. 

I, Henry W. Ewing, clerk Supreme Court of Missouri, do hereby 
certify the above and foregoing to be a full, true, and complete 
transcript of the petition, demurrer, and record entries in the above- 
entitled cause from its inception, as fully as the same appear of 
record and on file in my office. 

In testimony whereof, I have hereunto set my hand and affixed 

the seal of said Supreme Court. 
1169 Done at office in the city of Jefferson this 30th day of 
Deeember, 1881. 
[L. 8. | HENRY W. EWING, Clerk. 
| | By EL. B. EWING, D.C. 
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In the Supreme Court, October term, 1881. 


Dowp and Oren Roor, trustees, and Tor. HANNIBAL 
AND St. JosepH RaAtLroapd Company, petitioners, 
US. 


Puiu. E. CHapprenn, State treasurer, respondent. 


STATE OF Missourt, at the relation of R. G. Rotsron, HEMAN | 


The relators file a petition for mandamus, stating: 1. That the 
relators are trustees in a mortgage made by the Hannibal and St. 
Joseph Railroad Company on the 30th day of April, 1881, in pur- 
suance of an act of the General Assembty of the State of Missouri, 
entitled ‘an act to provide for reducing the indebtedness of the 
State,’ approved February 20th, 1865. 

That act is as follows: 

Section 1. The Hannibal and St. Joseph Railroad Company is 
hereby authorized to issueits bonds, signed by the president and 
countersigned by the secretary of the company, in sums of one 

thousand dollars each, with coupons attached, bearing inter- 
1170 est, payable semi-annually, at the rate of 6 per cent. per 
annum, and having not less than ten years to run, and to 
the amount of $3,000,000, the payment of the same, with the accru- 
ing interest, to be secured by a mortgage or deed of trust convey- 


(xr 
g 
ng to the trustees, to be named herein, by and with appropriate 


ities of expression, and for the purpose of securing the payment of 
sald bonds and interest, and for no other purpose, on the road of 


said company, with all its franchises, rolling stock and appurte- 
nances, subject, however, to all the liens and habilities existing in 
favor of the State, by virtue of any laws of the State at the time 
said bonds may be issued and delivered. 

Sec. 2. Whenever the trustees provided for in the first section of 
this act shall pay into the treasury of the State a sum of money 
equal in amount to all indebtedness due or owing by said company 


to the State, and all Habilities incurred by the State, by reason of 


having Issued her bonds and loaned the same to said company as a 
loan of the credit of the State, together with all interest that has, 
and may at the time when such payment shall be made, have 
accrued and remain unpaid by said company, and such fact shall 
have been certified to the Governor of the State by the treasurer, 

who is hereby directed to make such certificate, then the 
1171 Governor of the State is hereby authorized and required to 

make over, assign, and convey to the trustees aforesaid all 
the hens and first mortgages now held by the State under the pro- 
visions of an act of the Legislature of the State, approved February 
22d, 1851, to secure the payment of a like loan of the credit of the 
State to the said railroad company in the sum of $1,500,000, and 
also of an act of the Legislature, approved December 10, 1855, to 
secure the payment of a like loan of the credit of the State in the 
sum of one million five hundred thousand dollars. And such con- 
veyance shall, by appropriate expressions, convey to said trustees, 


ow 
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all and singular, the rights, titles, and interests held by the State 
under the several acts of the Legislature as aforesaid, in and to 
sild rolling stock, franchises, and appurtenances, to hold the same 
as surety for the payment of the bonds of the road authorized by 
the first section of this act, and the interest thereon, with fall power 
to sell and dispose of the same, in case of the failure of said com- 
pany to meet and pay at maturity the interest or principal of said 
bonds, or any of them, and to have and exercise all the rights and 

power which belong to the people of the State of Missouri, 
1172) and which by the provisions of the acts of the Legislature as 

aforesaid, they might have exercised by and through the 
Governor of the State; provided that nothing in this act shall be 
construed so as to render the State of Missouri Hable in any case 
for the payment of the bonds, or interest thereon, authorized to be 
issued by the first section of this act. 

Sec. 3. The treasurer of the State is hereby authorized and di- 
rected to receive of the trustees aforesaid, in| payment of the 
S3.000 000 and interest, as provided in the second section of this 
act, any of the outstanding bonds of the State bearing not less than 
six per cent. Interest, or of the unpaid coupons thereof at their par 
value. 

Sec. 4. The true intent and meaning of this act is to place the 
persons and parties who may hold the bonds of the road authorized 
to be issued by the first section of this act, through the trustees 
herein provided, in the same legal position which the people of the 
State of Missouri now hold, with full powers to act in the preim- 
iscs as the said State, by its Governor, might have done; and it 
shall be the duty of such trustees to proceed to advertise and sell 

the road and its appurtenances as aforesaid, and in. the man- 
1173) ner provided for the sale of the same by the Governor of 

the State In the acts of the Legislature aforesaid, whenever 
they shall receive a request so to do, in writing, signed by persons 
and parties representing not less than one-third of the bonds au- 
thorized to be Issued by the first section of this act, and which 
may be still outstanding, but only in case the said railroad com- 
pany shall have made default in the payment ot the principal or 
interest on said bonds when the same has become due, and all 
needed authority to do the same shall be maintained, and all 
needed decrees shall be issued) by and in any court of competent 
jurisdiction in this State, either im law or equity, and such sale so 
made as herein provided shall be deemed and held in all respects 
evood and valid in law. : 

Sec. 5. The provisions of this act shall not be construed to mod- 
ify, release, exonorate, discharge, or relieve said railroad company 
from any duty, liability, obligation, penalty, or forfeiture to which, 
under former laws, said company may be lable to the people of the 
State of Missouri, on any account whatever, except from the pay- 
nent of the several sums of money as in this act provided, 

fb 
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Seo G. This act to take effect from and after its passage. (Aets 
lS6oa, p. S4. 
1174 2. That the respondent on the 20th any of June, L881, 
was, ever since has been, and now Is, State treasurer of the 
State of Missouri. 

The incorporation of the Hannibal and St. Joseph Railroad 
Company, 

The loan of thee — of the State to the railroad comMmpany, 
ate the act of Feb. 22, 1851, (Sess. acts, 18051. }). “bHo,) to the 
amount of $1,500,000; a like loan of the credit of the State 
to the company for a like amount, un der the aet of Dee. 10, 18585, 
(Sess. acts, adj. sess., 1855, p. 4723) and that these loans were de- 
clared to be a first lien or mortgage on the ratlway of the eom- 
pany. 
Que of the provisions made by the act of December LO, 1855, for 
the payment of the principal and interest of bonds issued and 
loaned by the State was as follows: 

Sec. 5. In addition to the provisions already made by law for the 
payment by said ee vaconen of the interest and principal ‘of the 
bonds of the State hereafter to be issued under this or any former 
jaw for the benefit of F the aioe companies tn this act mentioned, 
there shall he praricl by the companies, respectively, to the treasurer 

of this State, one and a quarter r cent. in each vear on 
1175 each thirty-year bond, and two and a half oh cent. In each 

year ou each twenty-year bond sosold or hypothecated, the first 
vear's payment to be made within sixty days after the sale or hy- 
pothecation of such bond, and such other anrtial pers ment on the 
first day of Jannary in each year thereatter, which percentage 
shall be invested at not less than 7 per cent, interest, 1m such secur- 
ities as are provided for in this act; and also from the net profits 
arising from said roads, after the same shall be completed and in 
operation, respectively, a sum equal to not less than 1G per cent. 
per annum upon the net earnings of said roads, which said sums so 
paid to the treasurer of the State shall constitute a sinking fund for 
the purpose of paving the honds oft the State so isst1ed and 1 to he 
issued as aforesaid at maturity to said Companies, respectively. 

This section has been maples by the following section (Sess. 
acts, 1868, p. 126): Section 1. The fifth section of an act entitled 

‘An act to secure the ¢ pletion of certain railroads in this State, 
certified, under date of December 10, 1855. as havine passe “lL over the 
Governor’s veto, is here by suspeaded as to any and all railroads er 
railroad ¢ com panies which have heretofore promptiy met and pat 

an all interest due on bonds of the State loaned to the same, or 
1176) bonds in auy manner enaranteed cr secured thereto oF 

therefor by the State, and which shall hereafter pay or cause 

» be paid promptly, as the same shall become due, any and all 
vo indebtedness, both principal and interest; but, upon any “— 
ure to promptly pay such indebtedness, or any part thereof, 
aicresald, at any time hereafter. this suspension shall abate and oes 
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ever cease as to any, etch, and all such companies or roads so fail- 
ing, and all and singular the sums and amounts as specified in thy 
said section, suspended as aforesaid, shall thereupon at once become 
due and pavable, as in said section specified. 

do. That all interest that had acerued upon the bonds issued and 
loaned to said company as aforesaid has been paid by the railroad 
company up to and including January 1, 1881. 

6. That in pursuance of the aet of February 20, 1865, the Han- 
nibal and St. Joseph Railroad Company did, on the 30th day of 
April, L881, issue its bonds to the amount of $3,000,000, signed by 
the president and countersigned by the secretary of the company, 
in sums of SIT,Q00 each, with coupons attached, bearing interest, 
payable semi-annually, at the rate of 6 per cent. per annum, and 

having ten vears to run, and delivered the same to Rosewell 
1i77) 6G. Rolston, Heman Dowd and Oren Root, jr., trustees. the 

relators herein ;and upon the day last aforesaid the Hannibal 
and St. Joseph Railroad Company did, by the mortgave or deed of 
trust, by and with appropriate forms of expression, convey to the 
said Rosewell G. Rolston, Heman Dowd, and Oren Root, jr., 
trustees, the relators herein, the road of said company, with all its 
frauchises, rolling stock, and appurtenances, subject, however, to 
all the liens and liabilities existing in favor of the State by virtue 
of anv law of the State at the time of the issuance and delivery of 
sald bonds to said trustees, 

Vhat said trustees, the relators herein, sold and negotiated said 
bonds to divers persons too numerous to mention herein, and 
received the funds arising and realized therefrom. 

That with the funds arising from the sale and negotiation of said 
bonds, together with the sum of S9YO.000, the amount of interest 
from the first day of January to the first day of July, 1881, upon 
the 83,000,000 loan of the credit of the State of Missourt, which was 
furnished and provided to said trustees, relators herein, by the 

Hannibal and St. Joseph Railroad Company, the said trus- 
1178 tees, the relators herein, did on the 20th day of June, IS81, 

pay into the treasury of the State the sum of three million 
and ninety thousand dollars, and upon that day the treasurer of! 
the State did reccive the same and place the same in the treasury 
of the State. 

7. That the relators therenpon demanded of the respondent tha 
he certify to the Governor of the State of Missouri that the relator 
had paid into the treasury of the State ‘Sa sum of money equal in 
amount to all indebtedness due or OWwlne DY sat COMPPany to the 
State, and all liabilities incurred by the State, by reason of having 
issted its bonds and loaned the same to said company as a loan of 
the credit of the State, to wit, the sum ol 335.000,000, together 
with all interest that had accrued and remained unpaid at the time 
of the payment by the relators, to wit, the sum of S9Y0,000, and the 
respondent then, and ever since has, refiised to execute and deliver 
to the Governor such certificates, and will only receipt for and cer- 
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tify that relators have paid said money on account of the statutory 
mortgage the State holds against the Hannibal and St. Joseph 
Railroad. 
8. That without such certificate the relators will be unable 
117% to obtain the convevance of the State’s lien on said railroad, 

as provided in said act of February 20, 1866, and that the 
holders of the bonds issued under said last-named act are without 
security for the payment of satd bonds and interest thereon, and 
will suffer great pecuniary loss unless relief is afforded in this pro- 
eeeding, (there being no other legal remedy,) and respondent 
required to execute the certificate required by act of February 20, 
I865. It is further alleged that the company is not indebted. to 
the State, nor has the State incurred any other lability for said 
company than such as may arise for future interest on the bonds 
issued by the State and loaned to the company. 

There is a stipulation filed waiving the issuing of an alternative 
writ, and agreeing that the petition may stand as and for such 
writ. 

Mr. Chappell, the respondent, has interposed a demurrer to this 
petition, which calls for a construction of the act of Feb. 20, 1865, 
recited in the petition, and under which relators claim = that in 


virtue of their payment into the treasury of the State of the sum of 


$3,090,000 that they are entitled toa certificate from the treasurer, 
certifying to the Governor that the payment thus made 1s 
1180) equal in amount to all that they were required to pay under 
sald act, and that by reason of said payment it is their right 
to have the lien of the State upon the Hannibal and St. Joseph 
railroad transferred or assigned to them. 

At the threshold of the inquiry we are thus called upon to make, 
we are met with the following provision of the constitution of 1875, 
viz., section 59, article 4, which is as follows: ‘* The General 
Assembly shall have no power to release or alienate the lien held 
by the State upon any railroad or in anywise change the tenor or 
Ineaning, or pass any act explanatory thereof; but the same shall 
be enforced in accordance with the original terms upon whieh it 
was acquired.’’ Section 15, article 11, of the coustitution of 1865, 
provided as follows: ‘* The General Assembly shall have no power 
forany purpose whatever to release the lien held by the State upon 
any railroad,.”’ 

[f said section 50 in the constitution of 1875 had gene no further 
than the provision in the constitution of 1865 it might be success- 
fully contended, under the doctrine laid down by this court in the 

case of the State ex rel., Wwe., us. Macon County Court, 41 
1181) Mo., 453, that it did not have the effeet of repealing any 
law relating to the release or alienation of a lien held by the 
State on a railroad which had been passed anterior to the adoption 
of the constitution of 1875, but that it was intended onlv to pro- 
hibit the Legislature from passing any law alter the coustitution 
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was adopted, releasing or alienating the lien of the State upon a 
railroad. 

It will, however, be observed that if goes much further, and has 
a broader and more extensive meaning than section 15, swpra, in 
the constitution of 1865. Said section 50, after denying to the 
General Assembly the power to pass any law releasing or alienating 
the hen held by the State on a railroad, or passing any law chang- 
ing the tenor and effect of such lien, or any law explanatory 
thereof, announces as the fixed and absolute rule, to govern in all 
cases of liens eld by the State on a railroad, that they shall be 
enforced in accordance with the original terms upon which such 
liens were acquired, 

The lien held by the State on the Hannibal and St. Joseph rail- 
road was acquired under aets of the General Assembly passed in 

851} and 1855. In these acts, among other things, 1t was 
1182) provided that upon any default in the payment of the bonds 

of the State, issued to the Hannibal and St. Joseph Railroad 
Company, or any default im the payment of the interest thereon, 
that the lien should be enforced by a sale of tne road, to be made 
by the Governor. 

The constitution declares, in language too plain to be misunder- 
stood, that the lien acquired by the State under these acts shall be 
enforced according to the terms prescribed therein, while the act of 
1865, according to relator’s construction of it, declares it shall not 
beso enforced. If the aet of 1865 means what relators contend it 
does, It is repugnant to and inconsistent with the constitutional 
provisions bove quoted. 

The acts of 851 and 1855, under which the lien of the State was 
acquired, provided for the sale of the road by the Governor pon 
any default made by the company inthe payment of interest, while 
the act of 1865, under relators’ construction of it, puts 1f ont of the 
power cf the Governor to sell upon any default in the payment of 
Interest occurring after the first dav of Jaly, 1881. The act of 
IS65, according to relators’ construction, provides for an entorcement 

ofa prourd only of the lien of the State, while the acts under 
1183) which the lien was acquired provide for the enforcement of 
tll of said lien. 

The mandate of the constitution is that the Hen shall be enforced 
according to the acts conferring or creating it, while the act of 
IS65. in effeet, declares it shall not be so enforced. The act of 
IS65, if construed as it is in the petition of relators, cannot stand 
With said section 50 of the constitution. One or the other must 
fall. Which is to prevail ¢ 

This question is answered by section 1 of the schedule, art. 15 of 
the constitution, which is as follows: 

‘That all laws in force at the adoption of this constitution, not 
inconsistent therewith, shall remain in full force until altered) or 
repealed by the General Ass mbly, and all rights, aetions, prose- 
cutions, claims, and contracts of the State, counties, individuals, or 
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bodies corporate not inconsistent therewith shall continue to be as 
valid as if this constitution had not been adopted. 

“The provisions of all laws which are inconsistent with this 
constitution shall cease upon its adoption, except that all laws 
which are inconsistent with such provistons of this constitution, 

or require legislation to enforce them, shall remain in force 
1184 until the first day of July, 1877, unless sooner amended or 
repealed.” 

So that it follows when the constitution of IS75 sprang into life 
on the SOth day of November, IS75, the aet of ISho, because 
of its Inconsisteney therewith, died and ceased to exist. 

In October, 1874, in the case of Woodson vs. Murdock, 22 Wall., 
351, the Supreme Court of the United States was called upon to 
construe section 15, article IL of the constitution of 1865, whieh 
declared that ‘‘ the General Assembly shall have no power, for any 
purpose whatever, to release the Hen heid by the State upon any 
ratlroad.’’ 

The main point in judgment in that case was whether an act 


passed by the General Assembly in 1868, which provided that if 


the Pacific Railroad Company, whose debt or ability to the State 
amounted to about 89,000,000, secured by a len on its road, should, 
at any time within ninety days after the Ist of April, 1868, pay 
into the treasury of the State the sum of $350,000 in bonds of the 
State or in money, then, and in that event, the Governor should 
not advertise the road for sale; and if the company should, within 

ninety days thereatter, pay into the treasury of the State an 
1185 additional sum, equal to $5,000,000 in all, (either in cash 

or Missourl State bonds.) the Governor should. upon the 
production of the reeeipt of the State treasurer for said amounts, 
execute and deliver to the said Pacific Railroad Company a deed o! 
release for all claim, title, and interest which the State of Missouri 
had in and to the railroad, its property and appurtenances, and 
that the Pacific Ratlroad Company should, from and atter the de- 
livery of the deed. be fully discharged from all claims or debts due 


the State, and all hability crowing out of the issue of the bonds of 


the State to aid in the construction of their railroad. 
A majority of the court said that this act was not unconstitu- 
tional, holding that said section 15 of the constitution of 1865 was 


not meant, mm case of a failure by any railroad company, to prevent 


the State from making a compromise with any railrond company of 


any debt due to it or to become dire. anc ou the Compromise being 
effected to release the lien of the State. . 
Justice Miller, in an exhaustive dissenting opinion, concurred in 
by Justice Davis, held that the said act was violative of the consti- 
tutional prohibition, which, 1m their opinion, meant that both the 
debt and lien for securing the debt should remain inviolate, except 
by payment. 
The framers of the constitution of 
1186 of this decision, and in view of th 
had been thas put Gpon section Ls, svpra, of the constitution 


S75, in the full light 
e interpretation which 


4 


ROLSTON ET AL. V. CRITTENDEN ET AL. Div 


] 

{ 
a i : > ‘ t 4 «< Be A } aT ‘ ‘ } ce } ae ty 
OU, SuUpIA, whieh ravi only prohibited the (reneral Assembly irom 


passing any law releasing or alienating the lien of the State upon 
any railroad, but also prohibited it from passing any law altering 
or changing the tenor or effect of said lien or any law explanatory 
thereof. 

The framers of the constitution, not content with thus bridling 
and restraining the General Assembly and denying it the power to 
pass any law changing the status of anv lien upon a ratlroad held 
by the State, proceeded to announce affirmatively, in mandatory 
language. and lay down an absolute, unbending rule that every lien 
held by the State on a railroad should be entoreed according to the 
original terms of the act or acts conferring the lien, 

[t is a matter of which we can take judicial cognizance that at the 
time the constitution of 1875 was tramed all the liens held by the 
State on railroads, excepting its lien upon the Hannibal and St. 

Joseph Railroad, had been frittered away and extinguished, 
1187 and said section 50 was doubtless tnserted in the constitu- 
tion to prevent the occurrence of any such thing in the future. 

At the time the constitution of 1875 was framed the State held 
but one lien upon a single railroad, and that road was the Hanni- 
bal and St. Joseph Railroad, and in the light of this fact the latter 
clause in said action 50 might be read as follows: But the hen held 
by the State upon the Hlanmibal and St. Joseph Railroad shall be 
enforced according SO the original terms prescribed in the acts of 
S51 and 1855, under which it was acquired. 

This view of the subject is, we think, greatly strengthened by 
the fact that the prohibitions continued in sections 45 and 46, arti- 
cle 4, of the constitution forbade the General Assembly from giving 
or lending, or authorizing the giving or lending, of the credit of 
the State in aid of any corporation, or from pledging the credit of 
the State in any manner whatever for the payment of the liabilities, 
present or prospective, of any corporation, or from making any 
erant, or authorizing the making of.any grant, of public money to 
anv corporation. 

it appears that these prohibitions effectually cut off the power of 
the State after the adoption of the constitution to acquire a len 

upon any railroad, because under them the State could do 
1188 nothing to create between 1t and railroad companies the re- 
lation of debtor and creditor, 

It therefore follows from the fact that the Hannibal and St. 
Joseph Railroad, at the time the constitution was framed, was the 
only railroad in the State upon which the State held a hen, and 
from the fact that after the adoption of the constitution, because of 
said prohibition, the State could aequire no other lien. That the 
Hannibal and St. Joseph Railroad was the only road to which the 
latter clause of said section 50 could apply. 

Inasmuch as there was no acceptance (so far as the petition of 
relators shows) of the act of 1865 by the Hannibal and St. Joseph 
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Railroad Company prior to the adoption of the present constitution, 
nor any act done under it, conferring any right prior to that time, 
none of the elements of a contract exist between the State and the 
Hannibal and St. Joseph Railroad Company, or the relators herein 
crowing out of the Passadle of said act. 

The petition of relators shows affirmatively that the only action 
taken which coald. be construed as acceptance of said act occurred 

in April, S81, sixteen years after the passage of the act, 
1189 and more than five years after it ceased to be a law, by vir- 

tue of the provisions contained in sec. 50, art. 4, aad sec. 1 
of the schedule, art. 15 of the constitution of 1.875. 

Had such action been taken anterior to the adoption of the pres- 
ent constitution a different question would have been presented, 
but as such action was not taken, the question which would have 
vrown out of it is not before us. 

[It may also be observed that it is well settled law that the privi- 
lege a railroad company may have either under a general or special 
law of the State of receiving a subscription to its stock from a county, 
city, or town Is not a vested richt, and does not become so until 
subseription is actually made, and the law conferring it may be re- 
pealed at any time before the subscription is made, (State ex rel. 
vs. Garronte, 67 Mo., 446-461; 1 Dill, Mun. Cor., sec. 42; Aspin- 
wall vs. Commissioner of County of Davis, 22 Tloward, 364; St. 
Joe and Denver City R. R. Co. vs. Buchanan County Court, 59 
Mo., 485: County of Dallas rs. McKensie, 94 U.S., p. 660; U. 
Pac. R. R. Co. vs. Davis County, 6 Kansas. 256.) 

So neither did the act of 1865 rest any right until some 
1190 action therein permitted had been taken under it. 

For the reasons herein given the demurrer will be sus- 
tained, the peremptory writ asked tor denied, and the petition dis- 
missed. 

©. J. Sherwood, Judges Hough, Ray and Henry coneurring, 
Judge Henry expressing liis views in a separate opinion. 


Ii. Fi. NORTON, Judge. 


STATE OF Missourt, sef. 

I, Henry W. Ewing, clerk of the Supreme Court of Missouri, do 
hereby certify that the foregoine is a true copy of the opimion of 
sald court, delivered in the foregoing entitled cause on the 10th day 
of Dec., 1881, as fully as the same appears on file in my office. 

In testimony whereof, L have hereunto set my hand and affixed 


the seal of the said Supreine Court. Done at office in the city of 


Jefferson, State aforesaid, this 15th day of Dec., 1881. 
| SEAL. | HENRY W. EWING, Clerk. 
By E. W. EWING, D. C. 
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119] Svrare or Mo. at the relation of R. G. Ronson, 
Ifeman Down, and Oren Root, trustees, and 
HaAnNNipaL & Sr. Josepu RatLrosp Co., peti- | 
tioners, ‘ 


3. 
Poin. EK. CHAPPELL, State Treasury, resp. 

The only question discussed by counsel, either in their brief or 
their oral arguments, related to the construction of the act of 1865, 
under whieh the 85,000,000 were paid, 

The court has decided the case on a question to which the atten- 
tion of the counsel had not been ealled; and while I coneur in the 
Views expressed in the opinion delivered, [ thought, and still think, 
that before finally deciding the canse on that ground, opportunity 
should have been afforded relators to be heard on the constitutional 
question discussed by the court. While I am inclined to think that 
the views expressed in the opinion are sound, so little time has been 
given for a thorough investigation of the subject that [ would be 

better satistied with my concurrence if, after argument of the 
1192 question by counsel, [ adhered to the opinion I now entertain. 
[n an ordinary case the court may well determine it ona 
question not discussed or mentioned by counsel without ordering a 
re-arguiment; but thisis a case of vast importance, both to the State, 
the relators, and the IL and St. J. Ro. Co. Questions may and 
probably will arise on the anomalous condition in which the money 
is held by the State under this decision, of a most embarrassing char- 
acter to all the parties concerned ; and while I had fully tor myself 
determined the question as to the proper construction of the act of 
1865, T would be much better satistied i the constitutional question 
involved had been decided after a full discussion of the subject at 
the bar. 


JOHN W. HENRY. 


STATE OF MIssoURI, sct.: 
I, Henry W. Ewing, clerk of the Supreme Court of Missouri, do 
hereby certify that the foregoing is a true copy of the opinion of said 
court, delivered in the foregoing-entitled cause on the 12th day of 

Dec., ISS1, as fully as the same appears on file in my office. 
In testimony whereof [have hereanto set my hand and afhixed 
the seal of said Supreme Court. Done at oflice in the city of 

1193 Jetterson, State aforesaid, this 15th day of Dee., 1881. 

[SEAL. ] HENRY W. EWING, Clerk. 

13 by E. b. EWING, D.C. 
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Exner r 2 — Deposition of Geo. WY. Masley. Charles gar AT hs, 
Notary Public for N.Y. Co. May 24 and 25, 82. 
rs STATE OF Missourt, EXECUTIVE DEPARTMENT, 
(\ ee Crry OF JEFFERSON, Mareh 16th, 1s82. 
Rosewell G. Rolston, Heman Dowd, and Oren Root, jr., trustees: 
GENTLEMEN: Your communieation, dated New York, Mareh 13th, 
1882, addressed to the fund commissioners and treasurer of the State 
of Missouri, has this day been received by the hand of Geo. W. Kas- 
ley, its contents considered, and your proposition declined. 
Very respecttully, 
THOS. TY. CRITTENDEN, 
JOHN WALKER, 
D. H. McINTYRE, 


Bind ( ‘OM NUTS. 


1194 Exuitprr P 1.— Deposition of Geo. W. Easley. Charles BRdqar 
Mills, Notury Public for N.Y. Co., in N.Y. May 24 and 
29, 82. 
- : STATE OF Missourt, TREASURY, 
(Vignette.) Crry or JEFFERSON, Mureh 16th, 1882 
7 IF JEFFERSON, Jdereh Loin, Los, 
Messrs. R. G. Roiston, Heman Dowd, and Oren Root, jr., trustees, 
New York: 
GENTLEMEN: Your communication of the 13th inst., addressed to 
the fund commissioners of Mo. and myself, has been received, 
After due deliberation and consultation with the fund commis- 
sioners, [ must respectfully decline to accede to your request. 
[am, very resp’y, 
PHIL. E. CUAPVELL, 


State Treasurer. 


Exutpir 2.—May 94, 82. Deposition of Geo. W. Eusley. Chas. 
Edgar Mills, Notary Public, N.Y. Co. 


(Letter-head.) i. B. aiser, 
Proprietor. 
The Madison Hotel. 
Jefferson City, Mo, Nov. 2nd, S81. 


1195 Ifon. Gro. W. Easury: : 
I have been anxious to see you this evening, but tind that 
there is likely to be no opportunity of so doing, 

I believe that we can in the course of twenty days, or at most by 
the end of the present month, get the opinion Sup. Court ou the act 
of Feb’y 20th, 1865. To do so you can tile a petition in some cir- 
cuit court setting out the proper facts, and then ask for judgment 
against the defendant, the Gov., for failure to execute a release. It 
inatters not how the cirenit judge decides the demurrer, as I should 
demur, an appeal can be taken at onee, and the cause advaneed and 
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decided without delay; then if the court decides against the State I 
will guarantee that the ass‘gament and transfer will be made just as 
vou desire; vou can write the assigument to suit vour own views, and 
it will be signed and delivered, thus the very thing that you sought 
by mandamus will be accomplished. I mean to say that you should 
—could, rather—bring vour action under the section in the 
1196) chapt. on mortgages giving damages for failure to execute 
release. Now, allow me to say that I feel sure this can be 
done, and we will get the opinion on the statute the same as we 
would have done in the way we attempted. Any other course is 
uncertain, and may not end for years. Besides, if the Federal courts 
should attempt to coerce action on the part of the Gov., L sincerely 
believe it would either be abortive or end in trouble. As I earnestly 
believe the course suggested the best for vou and the best for the 
State, | hope you will give it serious consideration before deter- 
nuning to take any other course. 
If vou find you cannot reply here, will you not do so immediately 
upon your return home ? 


Very respecttully, D. H. McINTYRE. 


fexuipir Y 1.— Deposition of D. H. Bates and E. Root. Muy 22 and 
24th, 1882. Charles Edyar Mills, Notury Public, N. Y. Co. 


WesteRN Unton Trenuecrapu Co., 
GENERAL MANAGER’S OFFICE, 
1197 New York, Muy 6, 1882. 


Memorandum to Judge J. F. Dillon. 


Referring to your memo. of Ap’l 22d, in regard to telegrams from 
Jefferson City, Mo., to Wm. Dowd or Elihu Root, N. Y., and mes- 
suges Vice Versa, examination of the company’s files at both points 
has been made, and the fact ascertained that all copies of messages 
for June, 1581, have been destroyed, _ 

D. I. BATES, 
Asst, to. Gen. M’qr. 


Exnizir—D. Il. Bate’s testimony, May 24, 1882.—Charles Edgar 
Mills, Notary Public, N. ¥. Co. 


(On blank of Western Union Telegraph Co. for messages :) 


1466, 620, 
Number. Sent by. Reed by. 
92,681. G. X. H. u. No check. 


Received at the Western Union building, 195 Broadway, New 
York, April 22, 1882, dated Chicago 22. 
To D. H. Bates, 
Asst. G. Mer., N. Y.: 


Jefferson City, St. Louis & Chicago business for June, TSSd, 


( 
& 
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(cighteen eighty-one.) has been destroyed according to rules of com- 
"pany, and the Easley message cannot be forwarded as re- 
1198 quested, 

R. C. CLOWRY, G. S. 


Exutpit 2—Referred to in <eposition of R. G. Rolston, May 24, 
1882.—Charles Edgar Mills, Notary Public, N. Y. Co. 


i. G. Rolston, Pres’t OFFICE OF 
Geo. F, Talman, V. Pres't. Tirg FaRMERS’ Loan AND Trust ComPANy, 
W. D. Searls, 2nd \ - Pres t. 90 ExcHancE PLACE 
Win. H. Leupp. See’y. oo sistas Taciaaes int: | 
Krank Muun, Ass’t See’y. Cor. WILLIAM STR. 
P.O. box 1510. 
New York, Avy 24th, 1882, 

This certifies that on the 28th day of June, 1881, by direction of 
the Hannibal & St. Joseph Railroad Company, the Farmers’ Loan 
and Trust Company received from sundry parties three milbon three 
hundred and forty-one thousand one hundred and-fitty-four (o's dol- 
lars, and by the direction of said Hannibal and St. Joseph Kh. KR. Co. 
the sum of two million eight hundred and three thousand and seven 
hunred and thirty-three (i, dollars was paid to the Farmers’ Loan 
& Trust Co., being in full of the loan by them made to the said [an- 
nibal & St. Joseph kh. R. Co. of 82,800,000 and interest amounting 

to $3,733,33. The balance, $557,421, was sent to Mr. Dowd, 
1199 as president of above railroad Co. 
THE FARMERS’ LOAN & TRUST CO., 
By WM. Hl. LEUILP, See’y. 


Knutbir A 5—Referred to in deposition of Elihu Root, May 22, ’s2. 
—Charles Edgar Mills, Notary Public, N. Y. Co. 
STATE OF Missourr, Orrick or FuNp CoMMISSIONERS. 

(All communications should be addressed to John Walker, State Auditor & 

Fund Commissioner.) 
Cirry oF Jerrerson, Fel’y 28th, 1882. 

Enimu Root, Esq. 
— Dear Sir: Permit ine to say, in reply to your favor of the 24th 
inst., there was issued under the act of Mareh 29, 1865— 


— * 


eemo wal Ericisiye O-20 MONG... oiksieciscdicsdnnssodwdenvaceveevesanecas 4.550 
Since that time there has been disposed of.............. cee eee eee 3,903 


of these bonds, as follows, from Ja’y 1, 1880, to March 1 
1882: 


? 


Fe ID oiiiaiihick dsncnieinsiinevaneneanumiaumennius . 1,000 
Itetired in school fund certifieate......................... [958 
Do. “ seminary * me se eeeuiinmadeaiaalaman tea oo 
Now in Agricultural College fund.......... eee e ee eee ee ye 
otitis ksateseesee isis eben vse <is0nee: 
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Dae ARE WAP Bas i dcsdke Skadden chendidcvscincenes 1,047 1,047 
1200 In addition there are seventeen bonds of the “State 
debt proper,” which mature in 1882 ...............0000 17 


Making the total of bonds maturing and subject to call in 
2.) Re ODE Peer er connie snkdicilanasg mais alain jninitniaabidibiod 1,064 


Verv respectfally,. 
JOHN WALKER, 


State Auditor and Secretary Board of Fund Commissioners. 


Exurpir A 4—Referred to in deposition of Elihu Root, May 22, 82. 
‘Charles Edgar Mills, Notary Publie, N. Y. Co. 
STATE OF Missourt, OFFICE oF FUND COMMISSIONERS. 

(Al) communientions should be addressed to John Walker, State Auditor & 
und Commissioner.) 

City oF JEFFERSON, Murch 7th, 1882. 
Kiinu Roor, Esq. 

Dear Str: I desire to eall vour attention to the fact that, in ad- 
dition to the number of bonds stated in my communication of the 
28th ultimo, there may be included 157 bonds of the State debt 
proper which mature in 1885, but are subject to call now, which ad- 
dition will make the whole number 1,221. 

Very respectfully, 
120] JOUN WALKER, 


State Auditor & Secretary Board of Fund Commissioners, 


Mxuipir KE. N—Reterred to in deposition of Elihu Root, May Zs 82. 
-Charies Edgar Mills, Notary Pablic, N. Y. Co, 


Orrick H. & Sr. J. R. R. Co., 78 Broapway, 
New York, Jan. 19th, ’81. 

A regular meeting of the board of directors of this company was 
held this day. Present: Messrs. Dowd, Bush, Corter, Gould, Cooks 
and Root. 

The minutes of the special meeting held Dee. yt = 1SS0, were read 
and approved, 

Mr. Root presented the following plin for refunding the debt of the 
Hannibal and Saint Joseph Ratroad Company : 

The funded debt of the company, arranged in the order in) which 
it will mature, is as follows: 


Convertible, $4,000,000, Mar. 8th, i885, 8 p. ¢. Mar. & Sept. 
Missouri State. 500,000, Nov. 10th, 1886, 6p ¢. Jan. * July, 
Viissouri State 1,000,000, Feb. 28th, 1887, 6 poe. Jan. ** July. 


Kansas C’y & Camer’n, 1,200,000, Jan. Ist, 1892, 10 p.c. Jan. July. 
Quinev & Palmyra, 2d, 435,000, Feb. Ist, 1892, 8 p.e. Feb. “ Aug. 
Missouri State, 1,500,000, Is94, Op.e. Jan. © July. 
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Arranged aceording to the priority of lien the debt is as 


1?Q2 follows: 

Ist lien upon main line, Missouri State bonds............... $5,000,000 
Ist * <* Palmyra branch, Quiney & Palmyra, 2d...... 35.000 
[st we te. Cameron branch, INMansas City & (Tsun. bonds. 1,200,000 
Ist * ‘*  Atehison branch and 2d hen upon the main 


line and all other branches convertible 8 p.c. 4,000,000 


It is proposed to execute a consolidated mortgage upon the whole 
road to sectire $8,000,000 6 p. ¢., thirtv-yvear coupon bonds with the 
privilege of registration. $3,000,000 of these bonds to be issued im- 
mediately for the extinetion of the $5,000,000 State hen upon the 
road by the process: hereinafter deseribed. 

The remaining 85,000,000 are to be issued only upon the surren- 
der and eaneellation of an equal number of 8 p. ec. convertible Ian- 
sas City & Cameron or Quincey & Palmyra bonds. It is anticipated 
thrat the Iusits City and Cameron bonds will not eome Nn for CX. 
change. [tis supposed that the convertibles and Quiney & Palmyra 
bonds will. Phe remaining $655,000 of present funded debt it is 

proposed to extinguish by the appheation of proceeds of the 

1203) land grant. | 
Istimates based upon the past transactions of the land de- 
ment and the judgment of the land commissioners, show that we 


4 ‘ 


y 
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ean rely upon the extinguishment of the present land grant bonds 
about the first of shod 1882. 

Lt is proposed to create a new trust, under which the entire pro- 
eeeds of the land he artinent shall be received by the trustee in trust, 
as tollows: 
ist. To purchase in each vear outstanding securities of the com- 
any of the par value of not less than $70,009, either in the market 
roby advertising for proposals; or 

2d. In case in any year such purchases cannot,in the judgment of 
the trustees, be made to advantage, then to invest upon good securi- 
ties 2 sum whieh, with accumulated interest. will upon the first of 
January, P82. amount to the sum of S70,000. 

Sd. ‘To pay the balance in each vear to the railroad company. 
This is based upon the idea that the land contracts will continue 
bevond doubt to furnish a sufficient sum for the purposes of the 
trust during the whole period until 1892. 
It may require modification in the wav of fixing a descend- 

1204 ing seale of the amounts of bonds to be retired upon the 

receipt of a table which the land commissioner hus heen re- 
quested to prepare, showing the amounts to beeome due on existing 
contracts In each vear during the next decade. 

The method by Which it is proposed to extinguish the State lien 
upon the road and substitute an indebtedness of the comp LuV - on 
S35. 000.000 of the eonsolidated bonds in place of the obligation to 
pay the principal and interest of the State aid bonds. is as follows: 

Under the act passed by the Legislature of Missourt February 
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20th, 1865, the company was anth orized to issue $3,000,000 of ten- 
year 6 per cent, bonds to three imustees, at nd secure them by wh rort- 
l orevaied thisat silieoaaree the trustees 
should pay into the treasury of the State a sum equal to all the in- 
del ‘btedness of the company to the State, and all liabilities incurred 
by the State upon the aid bonds—that is to say, When the trustees 
paid $5,000,000 and the accrued interest of the bonds, the Governor 

should assign to these three trustees all the first liens and 
1205 mortgages held by the State by virtue of the statutes under 

Which the State aid bonds were issued. The intent of the act 
Is declared to be to place the persons holding the bonds issued to the 
three trustees in the same legal position which the State of Missouri 
occupied as first mortgagees of the road. 

[t is now proposed to make this mortgage to three trustees, ex- 
ecute and deliver these bonds to whatever banker may be selected ; 
have the $5,000,000 paid by the trustees to the State treasurer ; 
have the State lien assigned to the trustees, and then substitute 
S5.000 000 of the consolidated bonds. 

Then have the 83,000, 000 in special bonds, the 83,600,000 special 
mortgage and the assigned State lie hn Cahee le 7 ani siutisi fed of rece- 
ord, the bankers furnishing the money receiving, in place of the 
speck al bonds, 83.000.000 of the eonsolid: tted bonds. 

The practic ‘J working would be that $3,000,000 of the consolidated 
bonds, together with the S3.000,000 of the speci bonds, would be 
placed together in the bankers’ hands Jointly with the trustee of the 


' 7 . ; 
‘ e I " j ‘ys ‘ +f ‘ *t | 
Crive on the roud: it is turthe 


consolidated mortgage, 
Upon the money being paid over and the State len assigned, the 
— bonds would be eancelled and the others retained. 
1206 The offieers of the State have been consulted and have ex- 
pressed their willingness and their wish to have the plan car- 
ried out. The efiect of this extinction of the State hen and the im- 
mediate issue of S35 O00 000 of the consolidated bonds would be 
three-fold: 

Ist. It would promote the speedy exchange of the 8 per cent. con- 
vertibles by affording to the holders of the latter an opportunity to 
convert not only a short bond into a long one, but a second len into 
a tirst len. 

2d. It wonld place the bonds a the market in sufficient quan- 
tities to establish the price and miatke it possible to put the bonds at 
a figure which would make them attractive to the holders of the 8 


per-ce hts, 

Sd. It onght to vield a very handsome — to the company, 
and will be in effeet getting in at par an obligation which is worth a 
large premium and putting out in its place an obligation on whieh 
we should receive A premium. 

It is possible that the State officers will, for their own protection, 
ask the Legislature for some further legislation, and that this will be 


vam, 4 * 
N 


so framed as to stinplity the payment of the S5.000.000 to the State 


and obviate the special morteage 
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1207 It is not deemed advisable for us, however, to ask for it or 
to admit that such legislation is for our benefit. 
After a general expression of views, Mr, Root read the following 
proposed letter and offered the following resolution, viz: 


‘“QOrrice I. & St. Jo. kh. Rh. Co., 
N. Y., Jan. 19th, 1881. 
Hfon. Tuos. T. CRITTENDEN, 
Governor of the State of Missouri. 

Dear Str: It is the desire of the directors of the TIanmibal and 
Saint Joseph Railroad Company to relieve the State of Missouri 
from the burden which the State assumed, in pursuance of a wise and 
liberal policy, to aid the construction of the road when the company 
Was In its infancy, 

The interest upon the three millions of State aid bonds has been 
regularly paid by us, including the coupons due January Ist, 1881. 
We now wish to pay into the treasury of the State the entire sum of 
principal and accrued interest since that date, in fulfillment of the 
obligation which rests upon the company to provide for the payment 
of bonds. 

This course appears to have been contemplated In the act of 
1208 the Legislature of the State of Missouri entitled *An act to 
provide for reducing the indebtedness of the State, approved 
February 20th, 1865. So long a time has elapsed since the passage 
of that act that we have considered it our daty to communicate with 
vou upon the subject, in the first instance, in order that there may 
bea fall understanding and co-operation in the action of the railroad 
company and the officers of the State. We should be very glad to 
receive any suggestion which may occur to you affecting the conve- 
mence of the State or the duties of the officers of the State depend- 
Ing upon our proposed action, Itis our desire to complete the trans- 
action as soon as possible after the period which must expire before 
a meeting of the company can be held to approve the necessary 
arrangements, 
I remain, with great respect, vour obedient servant, 


WM. DOWD. Pres’t.” 


Resolved, That it be and hereby is ordered that a special meeting 
of the stockholders of this company, to be held at the general oflices 
of the company at Uannibal, Mo.. on the 28th day of March, 
1209 1881, for the purpose of authorizing the issue of bonds of this 
company to the amount of eight millions of dollars, to be used 
in refunding the funded debt constituting a lien upon the main line 
and branches of the company’s railroad, and also for the purpose of 
authorizing a compliance with the act of the Legislature of the State 
of Missouri entitled “An act to provide for redecining the indebted- 
ness of the State,” approved February 20, 1865, and that G0 days’ 
public notice of such meeting be given, as provided by law and the 
by-laws of this company. 
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Copy of notice published in the N. Y. World, Boston Daily Adver- 
tiser, and Hannibal papers, 


IIannibal and Saint Joseph Railroad Company. 
Stockholders’ meeting. 


Notice 1s hereby given that a special meeting of the stockholders 
of the Hannibal and Saint Joseph Railroad Company will be held 
at the office of the company, in the city of [annibal, Mo., on Mon- 
day, the 28th day of March, 1881, at one o’clock in the afternoon, 
for the purpose of authorizing the issue of bonds of this company to 
the amount of eight milliorys of dollars to be issned in refunding 

the funded debt constituting a len upon the main line and 
1210 branches of the company’s railroad, and also for the purpose 

of authorizing a compliance with the act of the Legislature 
of the State of Missouri entitled “An act to provide for reducing 
the indebtedness of the State,” approved February 20th, P86a. 

by order of the board. 

J. A. HILTON, 
Sece’y. 

Nore.—Owing to the delay in the mails the above notice did not 
reach Tlannibal in time to give the required 60 days’ notice, and 
Was renewed and duly published in the New York, Boston, and 
Hannibal papers, the meeting to take place at same place on Mon- 
dav, April 11th, 1881, at one o’clock, Pp. M. 

On motion, meeting adjourned, 

J. A. HILTON, 


See’y. 
(On the margin:] This entry ordered by Wm. Dowd, pres'’t. 


[, John A. Ililton, seeretary of the Ifannibal & St. Joseph Rail- 
road Company, do hereby certify that the above and foregoing 1s a 
true and perfect copy of the proceedings adopted at a regular meet- 
ing of the board of directors of this company held Jan. Loth, PSST. 

Given under my hand and the seal of said railroad this 
1211) 24th dav of May, 1882. 
[L. s.] JOUN A. HILTON, 


Secretary. 


Letter referred to in deposition of EKhhu Root, May 22 & 25, ’82.— 
Chas. Edgar Mills, N. P. 
FEBRUARY 21st, 1882. 
The Hon. Tromas T. CrirtENDEN, 
(governor, Xe. 
Dear Str: I had a conversation, before leaving St. Lonis, with 
Mr. Ilenderson, with a view to compliance with the suggestion of 


i4 
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Judee Miller in his reeent decision that the State officers, the [lanni- 
: F * : ‘ a. ' 1? 
bal and St. Joseph Company, and the trustees tor its bondholders 
4 e | 


. .e ' . co 1 } = 
should adiust their equities as between themsecis 
' j 4 


litigation. 

Mir. Henderson thinks that some proposition 
the railroad side of the controversy. We are 
make such a proposition without knowing precisely what would be 

the ettect of a compliance with the act passed 1h pursuance of 
{212 your special message to provide for the application of the 
$3,000,000 received by the State. 

Whether we are able to adjust our equities between ourselves, or 
are to call upon the court to do so, it is Important to know precisely 
What are the facts to which that act is to be apphed, if apphed at all. 

Will vou therefore be so good as to Inform me, or request the 
proper officers of the State to inform me, ot the amounts and dates 
of issue of the five-twenty option or renewal funding bonds of the 


ought to come from 


not im a position to 


State now outstanding, and oblige, 
Yours very traly, 


ELI ROOT, 


Exuipit L—May 25, 1882. Deposition of hha Koot.—Chas. Edgar 
Mills, notary public, N. Y. Co. 


‘To the Governor of the State of Missour.: 
bh compliance with the provisions of an act of the Legislature of 
State of Missouri, entitled “An act to provide tor redneing the 


indebtedness of the State,” approved Febrouary 20th, 1865, 


1213 £ hereby certify that the [lannibal and St. Joseph besull- 
nHresident 


road Company has issued its bonds, signed by the ] 
and countersigned by the secretary of the COMPANY, Ith sts of one 
thousand doliars each, with coupons attached, bearing interest pay- 
able semi-annually at the rate of six per cent. per annum and having 
not Jess than ten Vears to run, and to the amount of three millions 
of dollars; that payment of the same with the aceruing interest has 
been secured by a mortgage or deed of trust conveying to tliree 
trustees named therein, by and with appropriate formis of expression, 
and for the purpose of securing the payment of said bonds and in- 
terest, and for no other purpose, on the road of said company, with 
all its franchises, rolling-stock, and appurtenances, subject, however, 
to al} the hens and habilities existing in favor of the State by virtue 
of apy law of the State at the time said bonds may be is-ued and de- 
livered; that the three trustees named in the said mortgage or deed 
of trust have paid into the treasury of the State of Missouri a sum 
of money equal in amount to all indebtedness due or owing by said 
company to the State, and all liabilities incurred by the State 
1214 by reason of having issued her bonds and loaned the same to 
* said company as a loan of the credit of the State, together 
with all interest that has up to this time accrued and remains unpaid 
by sald company, 


Cy 
™~] 
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Know all men by these presents that 

Whereas the treasurer of the State of Missouri has made and 

ransmitted to me the following certificate, that is to say: 

(Llere take in treasurer’s certificate.) 

Aud whereas it appears that the provisions of the act entitled “An 
act to provide for reducing the indebtedness of the State,” approved 
February 20th, 1865, have been complied with by the LLannibal and 

Joseph hailroad Company and by the trustees named in the said 
certificate as therein set forth: 

Now, therefore, in pursuance of the authority and requirement of 

e the said statute. [, the Governor of the State of Missouri, 

1215 hereby make over, assign, and convey to the said trustees 
aforesaid all the first liens and mortgages now held by the 

State under the provisions of an act of the Legislature of the State, 
approved February 22, 1851, to secure the payment of a loan of the 
credit of the State to said railroad oman in the sum of one mill- 
lon five hundred thousand dollars, and also of an act of the Leg- 
islature passed December 10, 1855, to secure the payment of a 
hike lonn of the eredit of the State in the sum of one mill- 
ion five hundred thousand dollars, and [T do hereby convey to the 
said trustees, as aforesaid, all and singular the rights, titles, and 
interests held by the State of Missouri under the several acts of 
the Legislature, as aforesaid, in and to said) sailroad, its rolling- 
stock, franchises aud appurtenances, to hold the same as security for 
the sane of the bonds of the road authorized by the first section 
- the said act of hie Legislature of the State of Missouri, entitied 

An act to provide for reducing the indebtedness of the State.” ap- 
saabaal February 20, 1805, and the interest thereon, with fall power 
to sell and dispose of the sume In cause of the trilure of the 
1216 = company to meet and pay at maturity the interest or 

principal of the said bonds, or any of them, and to have and 
exercise all the rights and powers which belong to the people of the 
State of Missouri, and which by the provisions of the acts of the 
Legislature, us aforesaid, they might have exercised by anc through 
the Governor of the State. 


EXHIBIT So Referred ain de pos sition of Ke lihbu Root, \i; Ly 2 3. i om 
Charles Ede@ar Mills, notary public, N N. ¥. @o. 


Exurmir WD, May 19, "82 Referred to in deposition ot W. Dewd— 
(‘has., KMdear Mills, Hotary public, N. : CO, 


SALE OF THE 
ILANNIBAL AND Sv. Josep RAtLRoAD 
AND 
APPURTENANCES BY THE 
STATE OF MISSOURI. 
Whereas the State of Missour, under an act of its general assem- 


blv. entitled “An act to expedite the construction of the Paeitie rail- 
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road and ff the Hannibal & St. Joseph railroad,” approved 
1217 ~=Feb, 22. 1851. issued its special bedi in denominations of 
one dives dollars each, bearing an interest of 6 per cent, 
per annuim, payable semi-annually, to the amount of one million five 
hundred thousand dollars. which bonds have been renewed and ex- 
tended according to the provisions of an act of said general assem- 
bly, entitled « An act to authorize the issue of new State bonds in 
renewal of certain other bonds heretofore issued to the TILannibal 
St. Joseph Railroad Co., and to maintain and perpetuate the first len 
of the State to secure the payment thereof,’ approved March 21, 
1874; and 
Whereas, under another act of said General Assembly, entitled 
‘an act to secure the completion of certain railroads in the State,” 
passed December 10, 1855, the State of Missouri issued a farther like 
qmnount of one million five hundred thousand dollars of its special 
bonds, in denominations of one thousand dollars each, bearing an 
interest of 6 per centum per annum, payable semi-annually, and 
loaned all of said bonds so issned tothe Hannibal & St. Joseph Rail- 
road Co. to the amount of three millions of dollars, as a loan of the 
eredit of said State; and 
Whereas the aforesaid bonds were loaned on the express 
1218) condition that said Hannibal and St. Joseph Railroad Co. 
should make provisions for the punetual redemption of said 
bonds, and the punctual payment of the interest which should accrue 
thereon, in such manner as to exonerate the treasury of the State 
from any advances of money for that purpose ; and 
Whereas it was provide d In said acts, that none of said bonds 
should be issued to said Hannibal & St. Joseph Railroad Co. until it 
should signify its aeceptance of the termsand conditions of*said acts, 
by hling in the oihee of the Seeret: ry of State due and tormal «ac- 
eeptance thereof, which was ac cordingly done; and 
Whereas it was further provided, that said certificates of accept- 
ance should be recorded in the said office of the Secretary of State, 
and should thereupon become and be, aeeording to all intents and 
purposes, a mortgage of the road of said COMMPany So executing anid 
filing the acceptance aforesaid, and every part and section thereof, 
and its appurtenances, to the people of the State for securing the 
pavinent of the principal and interest of the sums of money for 
Which said bonds should trom time to time be issued and accepted ; 
1 and 
12t9 Whereas it was farther provided in said aets that if said 
Hannibal & St. Joseph Railroad Co. should make defi cn In 
the payment of either principal or interest of the said bonds, or any 
p: wt thereof, it should be lawful for the Governor to sell their road 
and its appurtenances by auction to the highest bidder, tirst vIVINg 
at least six months’ notice of the time and place of such sale by ad- 
vertisement, one in each week, in the paper which shall publish the 
laws of Jefferson City, and in two public newspapers published in 
the city of St. Louis; and 


li 
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Whereas of the bonds issned as aforesaid there are now outstand- 
Ing twenty-nine hundred and ninety-nine bounds, each being one 
thousand dollars in amount and bearing interest at six per cent. per 
annum, payable semi-annually, with interest coupons attached, to 
wit: Five hundred bonds dated the tenth day of November, 1856, 
and one thousand bonds dated the twenty-eighth of February, 1857, 
all payable thirty vears atter their respective dates, Also tive hun- 
dred bonds dated July first, 1874, two hundred and three bonds dated 
July first, i875, and one hundred and. sixty-five bonds dated Janu- 
ary 1, 1876, six hundred and fourteen bonds dated July first, 1876, 

and seventeen bonds dated July 1, 1877, all payable twenty 
1220 vears after their respective dates; and said railroad company 

has paid all interest on said bonds up to and including that 
which fell due July the first, S81. and has paid in addition three 
Iniflion dollars on account of said mortgage, and no more, and has 
nade default in the paviment of the interest which fell due on said 
bonds January first, 1882, in amount elghty-nine thousand nine bun- 
dred and seventy dollars, and yet fails and refuses to pay said last 
hamed interest, due January first, ISS2; 

Now, theretore, [, Thomas T. Crittenden, Governor of the State of 
Missouri, by authority in me vested by acts of the General Assem- 
bly aforesaid, and in pursuance thereot will, on Wednesday, the 4th 
day of October, A.D. 1882, and between the hours of eleven o'clock 
ain. and tour o'clock p. m., of that day, at the east front door of 
the court house in the city of St. Lonis, in the State of Missouri, sell 
at public auction to the highest bidder for cash, the railroad and all 
its appurtenances of the said Tanmibal & St. Joseph Railroad Com- 
pany, to entoree the rights of the State uncer said stacutory Morte@age, 

THOS. T. CRIPTENDEN, 
Governor. 
1221 JEFFERSON City, Mo., IWareh 16, 1882. 
Certf, eopy of cheeck.—C. E. M., Notary Public, Xe. 
The Farmers’? Loan and Trust Company. 
No. 66.468. New York, June 20, 1881. 

The National City Bank, pay to the order of Rosewell G. Rolston, 

Heman Dowd, & Oren Root, jr., trustees, or a majority of them, 


three million and ninety thousand dollars. 
S35 090,000. (Preston, Tell.) 
R. G. ROLSTON, 
Prest. 
T. J. Barnett, Cashier. 
(On the margin:] Special. 
Ro G. Rolston. Tfeman Dowd, a majority of trustees. heceived 
paviment, Rich’d King, cashier, U.S. two-cent revenue statup. 
Cie. Dep issued for this stun to comply With laws of State of Mo 


590 ROLSTON ET AL. V. CRITTENDEN EY AL. 


SraTE OF NEW YORK, 
City ane County of Ni wn York. ; 
| bea I, Charles ona Mills, a notary public in and tor said 
county and State, du ly ppol ited, commissioned, and SWorh, 


and dwelling in. said city of New York, do hereby certitv that I 
have this day carefully examined and compared the foregoing copy 
of a certain instrament, or cheque, with the original of which the 
foregoing purports to be a copy, and after such examination and 
eomparison, T hereby further certify that the foregoing 1s a true and 
correct copy of the said original instrument, or cheque, and of the 
whole thereof. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 29th dav of Mav, A. D. 1882 
[L. 8.] CHARLES EDGAR MILO, 
Notary Public for New York, State of New York, 
117 Broadway, N. Y. ¢ 


Exuibir W. D.—Reterred to in deposition of Wm. Dowd, May 19 
and 20th, 1882.—Charles Edgar Mills, Notary Publie, N. Y. Ce 


1992 On motion the f following resolutions were adopted : 

Resolved, That the Hannibal and Saint Joseph Railroad 
Company consent, and. it hereby does consent, that Rosewell G, 
Rolston, [ieman Dowd, and Oren Root, jr.. the trustees under the 
morteage exeented by this company ou the 30th day of April, 18s, 
to secure S35. 000.000 bonds, receive back from the treasurer of the 
State of era the 85,000,000 paid by them to the said treasurer 
on the 20th day o f June, ISS1, and that the said trustees, Upon sild 
repayment, walve all nights which may have arisen to them as such 
trustees by virtue of their payment aforesaid, 

Resolved, That in the event of such repayment, sueh rights as may 
have arizen to the Hannibal and Saint Joseph Railroad Company by 
virtue of the payment aforesaid, shall be deemed and taken to be 
waved; provided, however, that this resolution is not intended and 
shall not be deemed, construed, or taken to waive any right, claim, de- 
mand, or equity, as the same now exists, unless such repayment of the 
said $5,000,000 1s actually made. - 

Ri sole d, That in the event of such re PaVInel nt this COMP ny PP POH 

ceed forthwith to pay the interest Qpon the $3,000,000 State € 
1224 aid bonds which accrued on the 5p day of Jannary, 1882. 
| 5 John A. [hilt ton, secretary of the Hannibal X St. Joseph 
Railroad Company, do hereby certify rel the above and foregoing 
is a true and perfect copy ot the resolutions adopted ata special 
meeting of the board of directors of this company held March 13th, 
1882. 

Given under my hand and the seal of said railroad this 23d day 
of May, 1882. 

[1.8] TOWN A, HT lON, 

CC retary. 


- 
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Exmipir W. T.—Mavy 19, 1882. Deposition of W. Dowd.—C. FE. 
ey ee 
This indenture, made and exeeuted on the 12th dav of April, in 


the vear one thousand eight lundred and eighty-one, by and between 
the Hannibal & St. Joseph Railroad Company, a corporation created 
under the laws of the State of Missouri, party of the tirst part, and 
the Farmers’ Loan and Trust Company, of the city of New 
1225 York, a corporation created under the laws of the State of 
New York, trustees, party of the second part, witnesseth ; 

Whereas, the party of the first part owns and is operating a rail- 
road in the State of Missouri which is composed of a main line from 
the city of Tlannibal, on the Mississippi River, to the city of St. 
Joseph, on the Missouri River, and a branch from West Quiney to 
Palmivea, known as the Quiney and Palmyra Branch, which was ac- 
quired by a consolidation between the [fanmibal and St. Joseph Rail- 
road Company and the Quiney and Palmyra Railroad Company ; 
and a branch trom Cameron Junction to Kansas City, known as the 
IKXansas City and Cameron Branch, which was acquired by a consol- 
idation between the Hannibal and St. Joseph Railroad Company and 
the Itansas City and Cameron Railroad Company; and a braneh 
from St. Joseph to Atchison, known as the Atchison Branch ; 

And whereas the said main dine and branches are subject to the 
following lens, securing in the aggregate to the amount of 33,633,000 
debts contracted by the party of the first part, or the companies with 
which it has been consohdated, for the purpose of completing, tinish- 


aid 


Ing, or Operating their railroad, that 1s to say: 
$226 I. Phe main line is subject to a statutory hen to secure the 
pavinent of three millions of dollars ($5,000,000) of bonds of 


the State of Missouri, titteen hundred thousand dollars (31,500,000) 


of which were issued by said State in aid of the said Tannibal and 
St. Joseph Railroad Company, pursuant to the provisions of an act 
of the*Legislature of the State of Missouri entitled “An act to expe- 
dite the construction of the Vaeitie Railroad and of the Hannibal and 
Si. Joseph Railroad,” approved February 22, 1851, which said bonds 
were subsequently renewed and extended, pursuant to the provisions 
of an act of the suid Legislature, entitled An act to authorize the 
issue of new State bonds in renewal of certain other bonds hereto- 
fore issued to the Tlannibal and St. Joseph Railroad Company, and 
to maintain and perpetuate the first lien of the State to secure the 
pavinent thereof,” approved March 21, 1874, by the issue of renewal 
bonds in place thereof, and as substituted evidence of the indebted- 
ness created thereby, to the said amount of $1,500,000; and the 
other fifteen hundred thousand dollars (31,500,000) of which said 
$3,000,000 of bouds were issued in aid of the said Hannibal and St. 

Joseph Railroad Company, pursuant to the provisions of an 
1227) act of the Legislature of said State, entitled “An act to secure 

the completion of certain railroadsin this State,” passed De- 


cember 10th, lsoo. 
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Under the provisions of an act of the said Leeislature, entitled 
an act to provide for reducing the indebtedness of the State,” ‘uyp- 
proved February 20, 1865, the said railroad company 1s wuthorized 
to issue bonds to the amount of three millions of “dollars, (33,000,000,) 
the trustees for the holders of which may, upon paying ia the State 
treasury the principal and accrued inte rest upon the said State aid 
bonds, be subrogated to the statutory len. 

The Kansas City and Cameron Branch is subject to the hen of 
a mortgage made December 12, 1866, by the Kiansas Citv and Cam- 
eron Railroad Company to Nathaniel Th: aver, Sidney Bartlett, and 
James F, Joy, as trustees, to secure twelve hundred thousand dol- 
lars (81.200 £000) of bonds bearing date January 1, 1867, payable Jan- 
uary 1, 1892, with interest at ten per cent. per annum, all of which 
have been issued and are outstanding, 

3. The Quiney and Pahnyra Branch is subject to the hen of a 
mortgage made February 1, 1867, by the Quiney and Palmyra Rail- 

road Company to Nathaniel Thayer, Sidney Bartlett, and 
1228) James H. Blake, jr., as trustees, to secure tive hundred thou- 

sind dollars of bonds, bearing date the said first day of Feb- 
ruary, 1867, payable February 1, 1892, with interest at eight per 
cent. per annum, four hun dred and thirty-three thousand (8453,000) 
of Ng said bonds were Issued and are outstanding, 

The whole of the said railroad is subject to the hen of a mort- 
oe - made March 1, i870, by the Hannibal and St. Joseph Railroad 
Company to Nathaniel Thayer, Charles F. Adams, jr, and Francis 
Bartlett. as trustees, to secure four million dollars (S4.000.000) of 
bonds, dated on the said first dav of March 1870, payable March 1, 
1885, with interest at eight per cent. per annum, all of which have 
been issned and are outstanding. 

And whereas the party of the first part proposes, for the purpose 
of providing means to satisfy and discharge the liens aforesaid and 
refund the said indebtedness, or such thereof as may not be -other- 
Wise provided for, and beige fully authorized by law so to do, tO 
miake and issue from time to time its certain other bonds and obliga- 
tions to the extent of eight millions of dollars, (SS,000,000,) and 

thereby to beeome indebted to divers Persons, bodies politic or 
1229 corporate, Who shall become holders thereof, the said bonds 
to be eight thousand in number, each of them to be for the 


sum of one thousand dollars, and to bear date on the 30th day of 


April, ISS], and to be payable on the Ist day of M: arch, L911. and 
the interest thereon to be pavable on the tirst a; ivs of March and 
Se ptember in each year, with coupons attached, and to be in the form 
and contain the provisious following, that is to say: 


United States of America, 
State ot Missouri. 
Hannibal and St. Joseph Railroad Company. 
~ Consolidated mortgage bonds. 


Know all men by these presents, that the Haunibal and St. Joseph 
Railroad Company is indebted to the Farmers’ Loan and Trust 


---* 
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Company of the city of New York, or bearer, in the sum of one thonu- 
sand dollars of the lawful money of the United States of America, 
which the said railroad company promises to pay to the said Far- 
mers’ Loan and ‘Trust Company, or the bearer hereof, in the city of 
New York, on the first dav of March, in the year nineteen hundred 
and eleven, together with interest thereon from the date hereof at 
the rate of six per cent. per annum, pavable semi-annually at the 
office or agency of the railroad company, in the city of New 
1230 York,on the first days of March and September in each year, 
on the presentation and surrender of the annexed coupons 
according to the tenor thereof as they severally become due. 

This bond shall pass by delivery or by transfer on the books of 
the company in the city of New York, and at such other places as 
the said company may hereafter appoint. After registry of owner- 
ship certified hereon by a transfer agent of the company, no transter, 
except on the books of the company, shall be valid, unless the last 
transfer shall have been to bearer, the bond to be subject to snecess- 
ive registrations and transfers to bearer at the option of any legal 
holder. | 

This bond is one of a series of eight thousand bonds of like tenor 
and amount, issued and to be issued by the said) railroad company, 
numbered from one to eight thousand, inclusive, and is secured by a 
deed of trust or mortgage conveying to the said Farmers’ Loan and 
Trust Company, in trust, the entire railroad, equipments, franchises, 
and property of the said company now held or which may be here- 
after avequired, excepting the lands and the proceeds of the lands 
granted to said: railroad company pursuant to an act of the Legis- 

lature of the State of Missouri, approved September 20, 1852. 
i251 This bond shall not become obligatory until it shall have 

been authenticated by the execution of a certificate endorsed 
thereon by the trustee. : 

In witness whereof said company has cansed lis corporate seal to 
be hereto affixed, and these presents to be signed by its president 
and secretary, this thirtieth day of April, A. D. Iss1. 

And whereas the party of the first part, acting pursuant to the 
resolutions of its stockholders, specially and duly convened for that 
purpose Within the State of Missouri, and through its board of direc- 
tors, has resolved, tor the purpose of equally securing all of the said 
bonds, to convey, In mortgage and in trust, to the party of the 
second part and its successors, all its railroad and franchises which 
have heretotore been subject to any of the aforesaid liens. 

Now, therefore, this indenture witnesseth, that the party of the 
first part, for the purpose of securing the payment of the 
principal and interest of the said eight millions of dollars of boads, 
bearing date April 80th, 1881, and im consideration of ove dollar to 
it in hand paid by the party of the second part, the receipt of which 

is hereby acknowledged, has granted, bargained, sold, re- 
1252 mised, released, conveved and contirmed, and by these presents 
does grant, bargain, sell, remise, release, convey and confirim 


— 
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unto the said party of the second part, ifs snecessors and assigns, and 
to its suecessors In sid trust, and their successors and assigns, alland 
singular the m@ht of way and railroad of the said party of the first 
part, extending, in the State of Missouri, from the city of Hannibal 
to the city of St. Joseph, and from West Quincy to Palmyra, and 
from Cameron Junction to Kansas City, including the bridge across 
the Missouri river at Kansas City, built by the IXansas City and 
Cameron Railroad Company, and from St. Joseph to Winthrop, to- 
cether with all the embankments, bridges, turn-outs, side tracks, 
buildings, structures, water tanks and fixtures, shops, engine and 
other houses, depots turntables, engines, cars, machinery, tools and 
every other thing appertaining to the said railroad, or used in con- 
nection therewith, belonging to the party of the first part, together 
with all such issues and protits, credits and choses in action, accru- 
ing to the party of the first part from said railroad and appurtenan- 
ces, as owners and holders thereof, and also the entire corporate rights, 

property, and franchises of the said party of the first part, 
1233 which it now has, or shall he reatter acquire, and of the several 

roads with which the party of the first part has been consoli- 
dated, excepting, however, the lands poesia to the party of the first 
part pursuant to an act of the Legislature of the State of Missouri, 


entitled “an act to accept a grant of land made to the State of 


Missourl by the Congress of the United States to aid in the con- 
struction of certain railroads in this State, and to apply a portion 
thereof to the Hanmbal and St. Joseph Railroad,” approved Sep- 
tember 20, 1852, and the proceeds of said lands, and all of them. 

To have and to bold, all and singular the properties, tranchises 
and premises hereby granted, with the privileges and appurtenances 
thereto belonging unto the party of the second part, its successors 
and assigns, but in trust, nevertheless, for the uses and purposes in 
this indenture set forth and declared. 

kor the purpose of sec curing the holders of the said e ie) iit thou: sand 


bonds, in the application of the proceeds thereof, to the reduct ion of 


the hens hereinbetore mentioned. which are prior to the hen of this 
indenture and to the estate hereby created, the said eight thonsand 
bonds shall be issued ae et to the following provisions and eoudi- 
tions, that is to say: 
1234 None of the sitid bonds shall be anthentieated and issued 
by the trustee therein named, exe ept upon the delivery to the 
said trustee of a bond or bends of equal amount of prine ipal, being 
})! art of one or some oft the } Issues Of bonds hereinbetore me ntioned, 
that Is to Suy: Of the said Kansas City and Cameron bonds of Janu- 
ary 1, 1867, or the Quincy and P aly: & bonds of February 1, 1867, 
or the anni: ul and St. Joseph bonds of March 1. I870. or of the 
suid State aid bonds, or of such bonds as m: iv be issued under the 
said act of February 20, 1865. U pon the de live ‘rv to the said trus- 
tee of bonds of any of the said j Issues, the said trustee mi: Ly authen- 


ticate and deliver to the party of the first part a like amount of the 
bonds secured thereby. 
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The old bonds so delivered to the said trustee shall at the time of 
their delivery be stamped and endorsed by the party of the first part 
as payable only to the said trustee, and shall thereafter be held by 
the said trustee as collateral security for the payment of all of the 
bonds issued or to be issued under this indenture and the interest 
thereon, ‘The payment of the interest upon all the bonds issued and 

outstanding under this indenture shall be deemed a satistac- 
1255 tion of ail the interest accrued at the thmes of such payments 
upon the bonds so held by the said trustee. 

Whenever all the bonds of any one of the issues aforesaid shall 
have been delivered to and held by the said trustee, the same shall 
be cancelled, and the lien securing the same discharged, excepting 
that any bonds which may be issued pursuant to the act of February 
20th, 1865, and any hen to which the holders thereof shall be subro- 
gated, shall not be cancelled or discharged until after the discharge 
of the Hen of the Llannibal and St. Joseph mortgage of March Ist, 
TS70, ateoresaid, | 

If the said party of the first part, or its successors or assigns, shall 
well and truly pay, or cause to be paid, the several sums of money 
specified in the several bonds hereinbetore described, as well as the 
principal as the installments of interest, according to the tenor and 
effect of said bonds, and of each and every of them, and of the laws 
of the State of Missouri; or, if said bonds and the interest payable 
thereon become in any Wise paid or satisfied, then, and in such case, 
the estate, right, title, interest, and demand of said parties of the 
second part, themr successors in said trusts and assigns, shall cease, 

determine and become void; otherwise to be and remain in 
1256 tall foree and virtue in law, and for the benefit and security 
of the holders of said bonds, and of each of thet. 

Unal default be made in the payment of the principal or interest 
of said bonds or of some or any of them, the said party of the first 
prcur't shall be permitted tO possess, Operate, Manage, anid enjoy said 
railroads, with its appurtenances, and to take and use the rents, mn- 
coines, tolls, issues and profits thereof, in the same manuer and with 
the same effeet as if this deed had not been executed. 

In case default shall be made in the paviment of any installment 
of interest accruing on said bonds, or any of them, and such default 
shall continue for a period of six months after the maturity thereof, 
it shall be lawful for said party of the second part, or its successors 
In said trast, by themselves, their agents or attornevs, to enter apon, 
take possession of, nanage, Operate, and control the railrowds and 
property hereby conveved, owned, OL held by lease, contract, Or ot her- 
wise, by superintendents, receivers, and managers thereot, making, 
from time to tine, all needful repairs, replacements and such altera- 
tions, additions, and improvements as may seem to be jacdicious and 

proper, and to collect and receive all rents, tolls, Incomes, 
1257 issues, and protits thereof; and after deducting the expenses, 
of operating said railroad and property, and all costs of im- 
provements, and any taxes that may have accrued thereon, as well 


OUb ROLSTON ET AL. V. CRITTENDEN ET AL. 
as just and reasonable compensation for its own work and labor in 
and about the premises, to apply the moneys arising therefrom to 
the payment ot interest in the order in which it becomes due, and 
ratably to the persons entitled thereto, and when said interest, so in 
default, and any installment of interest subsequently maturing shall 
be paid up, then said party of the second part shall restore the pos- 
session of said railroad to the said party of the first part. 

If default shall occur in the payment of any installment of interest, 
and such default continue for the space of six months after maturity 
and demand therefor, then if a majority in value of the holders of 
said bonds then outstanding and secured by this mortgage shall de- 
termine and notify said trustee that they require that the principal of 
all of said bonds beeome at once due and payable, said bonds shall 
thereby become due and payable, notwithstanding any clause con- 
tained therein to the contrary; and if said principal sur shall be- 
come due and not paid by said first party according to the tenor 

of said bonds, and upon written notice by the holders of 
1238 a majority of the bonds issued and ontstanding under the 
authority hereinbefore mentioned, the said trustee shall have 
the power to enter upon and take possession of said railroad, with 
the appurtenances and all and singular the property and franchises 
hereby mortgaged, and the agents of the said party of the first part 
are hereby authorized and required to deliver up the same; and said 
trustee shall cause said mortgaged premises to be sold at public anc- 
tion at the City of Kansas, Missouri, giving at least sixty days’ notice 
of the time and place and terms of sale, and of the specific property 
to be sold, publishing the same in two daily hewspapers in the eity 
of New York and one in each of the cities of St. Louis, Kansas City, 
St. Joseph, and Hannibal; to adjourn said sale from time to time if 
necessary In his opinion, and if the same shall be adjourned to sell 
without further notice of the time and place of sale, and to execute 
to the purchaser or purchasers a good and suilicient deed in fee-simple 
for the same, which shal! be a bar against the party of the first part 
znd all persons claiming by, through, or under it, of all right, title, 
claim, or demand iM and to the Iortyaged prenises Or any part thereot, 
aoe ave | ecelved for the use, operation, and management 
of said road wile in possession of such trustee, after deduct- 
Ing just allowances and expenses as in the preceding article men- 
tioned, to pay, first, the interest, and, second, the principal of sar 
bonds, ratably and With due regard to the suecessive maturity of dit- 
ferent series of coupons as far as said proceeds will go tor that pur- 
pose ; and in case any surplus should remain to pay the same over 
to the party of the first part. ; 

but in case it shall not be deemed proper and expedient to seize 
and sell the said mortgaged premises in pursuance of the power 
herein vranted, then it shall be the duty of said trustee to proceed in 
any proper tribunal to foreclose sald Mmortyave aecording t() the ustal 
and established principles of law and equity ; but itis expressly. - 
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derstood and agreed between the parties. that in no ease whatever 
shall the party of the first part claim any right or advantage by rea- 
son of any valuation, appraisement, stay or extension laws, that now 
exist or may herealter be enacted in the State in which said property 
exists or may be found, and said first-named party hereby releases to 
the second party all and every sach right, claim, and demand, and 
hereby further agrees that it will neither apply for an injune- 
1240 tlon, or any stay of proceedings to arrest or prevent such sale 
from being made, or possession being taken, as hereinbefore 
provided, 
It is hereby expressly declared that this instrument is made, and 
the trust herein declared, upon condition that if any sale shall be 
made under and by virtue of this mortgage, whether by judicial de- 


eree or foreclosure, or in execution of the trust so created. either by 


judicial decree or otherwise, the holders of a majority of the said 


bonds then outstanding shall have the right to have said premises 
and all property herein embraced purchased for the use and benefit 
of all the holders of said then outstanding bonds. 

In case such sale shall be made by any person or officer other than 
the trustee herein named, or its suecessors, then the holders of the 
majority of said bonds outstanding shall have the right by notice in 
writing to require the said trustee or its successors to make such pur- 
chase on such terms as they im said notice shall preseribe ; and in 
case suld sale shall be made by said trustee, then the holders of a 
Majority of said outstanding bonds shall have the right to appoint 
any other person whom they may choose to make such purchase on 

such terms as they may prescribe. [Lf any person other than 
1241 said trustee shall he so appointed, such auppolntinent snd 

the terms of purchase shall be in writing, a copy of which 
writing shall be delivered to said trustee or its successors betore 
sucn sale, 

And if the holders of a majority of said ontstanding bonds shall 
elect to have said purchase made as aforesaid, and shall preseribe 
the terms on which thev desire to make the same, then it shall be 
the duty of said trustee, or its suecessors, or such other person as 
ay be appointed as aforesaid, to make such purchase, if the same 
can be made on the ters so preseribed, and having so purchased 
suid premises and property, the right and tithe thereto ‘shall vest in 
the said trustee Or person so purchasing, for the use aforesaid, and 
no bondholdershall have any claim to the said premises or property, 
or the proceeds thereof, except his pro rata shave therein, as rep- 
resented by a new company or corporation to be formed for the use 
and benefit of the holders of all said bonds theu outstanding, And 
said trustee or person making said purchase shall take such lawful 
Measures as miuv be deemed for the interest of all said bondholders 
ANIZe a new COT PANY OF corporation : said COMPANY OF COPrpo- 

ration to be so organized upon such terms, conditions and 
eras the holders of a majority 


to org 


1242 limitations, and in such mia 
of said outstanding bonds shall in Writtle request or direct. 
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And thereupon the said trustee or other person making such pur- 
chase, shall convey said premises and property to: the new company 
or corporation, , 

And it is hereby declared that all persons who shali claim any 
interest, benefit, or advantage by virtue of this instrument, or the 
trust hereby created, shall take the same subject to all the terms 
herein contained, and subject to all the rights aud powers conferred 
by this instrument on the holders of a majority of the bonds hereby 
secured, m 

It is further declared, that in ease of any sale of the premises and 
property embraced herein by decree of any court, or otherwise, the 
holders of a majority of the bonds then outstanding shall have the 
right to determine whether said premises and property shall or shall 
not be sold subject to all prior incumbrances, and such majority shall 
sufficiently manifest their determination in such respect, by giving 
notice thereof in writing to the trustee or person making such sale, 
at any time before such sale is made. 

[In case of the resignation or ineapacity of the trustee herein 

named to act as trustee, or in case of the death, resignation 
12438 or Incapacity to act of any successor of said trustee, it: shall 

be the duty of the board of directors of the said party of the 
first part immediately thereatter to make application to some proper 
court of record in the county where the general office of said party 
of the first part is located for the appointment of some suitable 
person, persons, OP corporation to become the successor of said trustee, 
and thereupon the person, persons, or corporation so appointed shal! 
be and ave hereby vested with all the estate, rights, and privileges, 
and liable to all the duties by this instrument conferred upon the 
party of the second part to the same extent as if such person, 
persons, ov corporation were herein named, 

It is hereby agreed and understood that, for the better assurance 
to the party of the second part, and to the holders of the bonds se- 
cured by this instrument, the party of the first part agrees that it 
will, on demand, at any and all times hereatter, make, execute, and 
deliver all such other and further conveyances and assurances for 
the better, assuring unto said trustee and its successors in the trust 
hereby created, the said railroad, with appurtenances, equipment, 
and property hereinbefore deseribed, or intended so to be, and all 

other property belonging to said party of the first part, now 
1244 owned, or hereatter to be acquired, as above provided and 

set forth, or any and all the franchises now held or hereatter 
to be acquired by the party of the first part as said trustee, or its 
successors, by their counsel, shall reasonably advise, devise, or re- 
quire, 

Whenever it shall happen from changes required to be made in 
said railroad and appurtenances that any parcels of property, whether 
real or personal, have become unnecessary or useless to the said 
party of the first part for its business, by reason of change of line or 
depot, or other grounds, or when any of the personal property shall 
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have become worn out or inefhicient and unnecessary to the opera- 
tion of said railroad, then aud in sueh ease it shall be lawful for the 
directors of said party of the first part to make sales, exchanges, or 
other disposition of such parcels of real or personal property as they 
may deem tor the best interest of said party of the first part, and 
upon the sale or exchange of such property for any other, and when 
anv other property shall be acquired in the place of such property, 
the same shall be held subject to the hen of this mortgage as if it 
Was the property of said party of the first part at the date hereof, 

and the pareels of property so held and disposed of by said 
1245 = directors shall be exempt trom the hen hereim created. 

It is further agreed that the said trustee shall not be required 
to take any action under this deed in the event of default, until the party 
asking such action shall have indemmnitied such trustee for expendi- 
ture necessarily involved. 

[t is turther agreed and understood that the said party of the sec- 
ond part, aud its successor or successors in the trust. shall only be 
responsible tor reasonable diligence in the management thereof, and 
shall not be accountable in any case for the act or default of any 
agent, attorney, or employee When such person shall have been se- 
lected with reasonable discretion. And the said party of the second 
part and its successor or successors shall be entitled to be reimbursed 
all its proper outlays of every sort and nature by it incurred in the 
discharge of this trust, and to receive a reasonable and proper com- 
pensation for any duty it may at any time perform in the discharge 
of the same, 

[n witness whereof the said party of the first part hath hereunto 
caused its corporate seal to be affixed and these presents to be signed 
by its president and its secretary the day and year first above 

written. 


1246 (Signed) WILLIAM DOWD, 
President. 
[L. s.] Attest: (Signed) JOHN A, TILTON, 


See retary. 


SrateE OF Missourt, ) 
County of Marion, 


Be it remembered that on this (1Zth) twelfth dav of April, A. D- 
1881, before the undersigned, a notary pubhe within and for the 
eounty of Marion aforesaid, personally came Wm. Dowd, who is 
personally known to me to be the same person whose name is sub- 
scribed to the foregoing instrument of writing as president of the 
Hannibal and St. Joseph Railroad Company, a corporation of the 
State of Missouri, and acknowledged that as such ofticer as aforesaid 
of said corporation he exeeuted the said instrument as the act and 
deed of said corporation for the uses and purposes therein mentioned. 

[n testimony whereof T have hereunto set my band and afhixed my 
seal at my office in Hannibal, Mo., the day and year. first above 
written. 
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1247 — [I was qualified as a notary public on the 22d day of Jan- 
unary, 1878, and my term expires January Lith, Lssz. 
(Signed) CILAS, E. COLSTON, 
| Notary Public. 

I, John A. Ililton, secretary of the Hannibal & St. Joseph Rail- 
road Co. do hereby certify that the above and foregoing Is a true 
and perfect copy of the consolidated mortgage executed by the said 
railroad company to the Farmers’ Loan & Trust Company, dated 
April 12th, 1881, together with the certificate of acknowledgement 
thereon, 7 7 

Given under my hand and the seal of said railroad company this 
twenty second day of May 1852. 
| JOUN A. HILTON, 


[L. S. ] 
Sec v 


STATE OF MIssourt, ) 


County of Livingston, if ia . 
OFFICE OF RECORDER OF DEEDS. 


[, John M. Tale, recorder of deeds within and for the county 
aforesaid, do hereby certify that the within and foregoing Instrument 
of writing, and certificate thereon, Was filed for record in said office 
on the 20th dav of April, 1881, at 8 o'clock — minutes A. M., 
1248) and that the same is duly recorded in deed trust (blank ) 
book No. 16, at pages 450 & 462 inclusive. 
In testimony whereof, [ hereunto set my hand and affix the seal . 
of suid office at Chillicothe, Mo., this 22nd dav of April, A. D. T8817, 
[L. Ss. ] (Signed) JNO. M. HALE, 
Recorder, 
This consolidated mortgage referred to in deposition of Whin. 
Dowd, May 19, ’82, as an exhibit. 


CHLAS. EDGAR MILLS, 
Notary Publie, N.Y. Co. 


1249 [ Biank page.] 
1250 [ Blank page. ] 


1251 Depositions filed with thie Master’ s Report. 


In the United States Cireuit Court, eastern division of the 
western district of Missouri. 


D _-  aeee wn ; cry r 
RoOsEWELL G. Rouston et al., trustees, complainants, ) 


Us, 


ak ~ ; a es AT , 
I'nomas 'T. Critrenpen, Gov. of Mo., et al., respondent. \ 


State, city, and county of New York, ss: 


New York Crry, 
H ednesday, Nove mber Sth. 1TSS2. 
Office of Elihu Root, Esq., 110 Broadway, room 17, 10 oelock A. M. 
— VF se — . 
Present, Elihu Root, Esq., on behalf of complainants ; George HL. 
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Shields, Esq., for respondents other than the Hannibal and St. Jo- 
seph Railroad Company. 

Tt was then and there.agreed between counsel that the taking of 
testiinony under the annexed stipulation, owing to the engagement 
of counsel for the complainants, be adjourned over from this 8th day 
of November until the 9th day of November, at the hour of three 
o'clock p. M., at the place specitied in the stipulation, and [ adjourn 
the further taking of the same until to-morrow at the place and hour 
named. 

CILAS. EDGAR MILLS, 
Notary Public for N. Y. County, N. Y. 


NEW York CITY, 
Noremher 9th, 1882. 
110 Broadway, Room 17, o'clock Pp. M. 
Zaz Present, counsel for complainants and respondents; the 
witness, Oren M. Beach. 


In the Circuit Court of the United States tor the western district of 
the State of Missouri. eastern division. 


RosEWeELL G. Roustron, [Leman Down, and Oren Roor, \ 
Jk., trustees, complainants, | 

108 | against 

Tuomas TI. Crrrrenpen, Governor; Pitre KE. CHaprenn, 
treasurer; JomNn WALKER, auditor, and Tos. T. Crrt- > 
TENDEN, JouN Watker, and D. Il. Mc Inryre, fund | 
commissioners of the State ot Missouri, and THe 
ITANNIBAL AND St. Josermu RAmROAD CoMPaANy, re- 
spondents. 


SOUTHERN District oF NEW York, ) 
STATE OF NEW York, . 8s: 
Citi pil Commi of New York. \ 


Deposition of witness produced, sworn, and examined on the 9th 
dav of November, in the vear of our Lord eighteen hundred and 
eighty-two, between the hours of eight o'clock in the forenoon and 
six O'clock in the afternoon of that day, at room 17, 110 Broadway, 
in the city and county of New York, in the State of New York, be- 
fore me Charles Edgar Mills, a notary public in and for the county 
of New York, in the city and State of New York, in a certain case 
how pending in the Circuit Court of the United States for the west- 
ern district of the State of Missour, eastern division, between Rose- 

well G. Rolston and others, complainants and plaintiffs, and 
1253) Thomas T. Crittenden and others, respondents and detend- 
ants, 
110 bReaApway, Room 17.—s O'CLOCK P. M. 

Present: Mr. Ehhu Root, for complainants; Mr. George I. 

rar 
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from July Ist, 1881, on the said several amounts to the respective 
dates of payment; that is to sav: 


PE TM Fe av ha dcah ne kind ediwnnwns eens S872,000 
Rg ee. en rn ee 225.000 
sune 15th, 1688... 0.66060 piinaindeaasmaains $29,000 


4 O00 
10.000 


POY Fe, Pda daciscinanininniuvaikosin 
October Ist, 1SS2 


TARE FH TO ice enskicaivdixavaisses ‘ 7,000 

PAGE Ws ai kick Sa ick asensivivnssann dans 10,000 

Mee 1, 2RG8 is icicca pieeintendess hates 157,000 

Avwguat £, TOSG ii civics cece: cciheedleaiipceaiauiemunrei: LOO,900 

1255 March 17th, 1886...... etc s et een 791,000 
IS $3,151,405 +46 


A. Yes, sir, 
Q. Have you the calculations by which you arrived‘at that result ? 
A. Yes, sir. ; 

2. Will vou please. produce the papers showing such calculations 
and annex it as a part of this your deposition 7 

(Objected toon the ground that the basis assumed by the question 
is not that contemplated by the decree of the court, and that it is 
irrelevant and incompetent.) 

A. Yhat is the caleulation showing the amount of each of these 
payments with interest and the amount required, the present value 
of which sum, footing it up, makes the total. 

(Producing paper, Paper marked Mxhibit A.) 

A. Lthen made another calculation, taking the sam of 5,151,4035.46, 
added to it 5 per cent., deducting each of these payments as they be- 
came dune, so down to the last one, and there is a balance in excess 
of S1é.06. 

(). You just reversed the operation ? 

A. Yes. 

(). And that calculation is contained on the paper which you now 
produce 4 

A. Yes. 

(Paper marked Exhibit b 13.) 

QO. Mr. Beach, if [understand this statement, calculation, which 
vou have produced, correctiy, your calculation is that it would have 
required 8876,443.61 to have paid the sum of 8872,000, with 6 per 
eent. interest from July 1, 1881, on the Ist day of August, L881? 

A. Yes. 

Q. And that it would have required the sum of $285,225.64 in- 
vested at three per cent., as in my original question, to have paid the 

sui of $25,000 on the Ist day of January, 1882. with inter- 
1256 est at 6 per cent. from July Ist, 1881, on the whole amount 
of principal then remaimng unpaid ? 

A. Yos: G anenths mterest. 


ee 
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Shields, for respondents other than the Ifannibal & St. To. Railroad 
Company. 

Deposition of Oren M. Beach, 


Oren M. Beach, produced as a witness, being by me first duly 
eautioned and sworn to testify the trath, the whole truth, and noth- 
ing but the truth, deposes as follows : 

Direct examination by Mr. lroor: 

Q. Mr. Beach, vou are a witness who was eXamined in this cause 
on the 26th day of May, 1882, were you not ! 

“4 Yes, sir. 

Have you made a calculation tor the purpose of answering the 
following questions: What amount of money should have been paid 
on the 20th day of June, 1851, to remain idle until the Ist day of 
August, 1881, then to be invested in United States bonds at such 
rates as to produce 3 p. ¢. per annam, payable quarterly, in order to 
pay the following amounts upon the tollowinge dates, with semii- 
annual interest at the rate of G per cent. per annum from July Ist, 
1881, on the said several amounts to the respective dates of pave 
ment; that is to say: 


I IR iknhdcktonsoncnesetinneinsianienens S87 2.000 
iid vnvnscenibeeen eiceab sil tenehs 225,000 
NE io sac cnnvvasntodccdonivn ‘sans S2OLU00 
es iiicciaibisiindsnisniion thaedcashiuibwinwtulak Wahine 7000 
ks bun vcsevdddaeeeed eeecaredeass PO 000 
Jsanuary 1, 1882 ........ nial alekgeledaeip ee ual eas 7,000 

1254 Apri 1, £883...... Mibieihachhabicmieeipe aby ca " LOLd00 
I as as ance cnc acy bsdesvneveneuanuaweeaiwn .  1LdF.00V 

Augnst 2 ain me ERO anes Pele LOO 000 

J ee. sioiasabcil nade WOLOO 


A. Yes; I have. 
(). Please, then, to answer the question, giving the results of vour 
calculations 
The amount required to pav this would be S3.510.789.57; 
th: Is What they would amount to—the amount re quired to pay it. 
If not inv ested at all 7 | 
r¢ Yes; that is the total of that money, with interest at 6 per 
cent., the amount required to pay that inve ated at three per cent. on 
the Ist of August, a ‘winning to draw interest on the Ist of August, 
Is81, would be $8,151.403.40. cra 
Then your answer to the « question, What amount of monev 
dential Nadas’ tees aiid sok: Ay Sicha ase June, I8S1, to remain idle 
until the Ist day of Aug., 1881, then to be invested in United States 
bonds at such rates as to produce 3 per cent. per annum, pavable 
quarter} Vy In order to pay the following weairnen Qpon the following 
dates, with semi-annual Interest at the rate of | ; per cent. per unum 
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from July Ist, IS81, on the said several amounts to the respective 
dates of payment; that is to say: 


August Ist, IS61........... Rei oat anata te S872,000 
danwary 1. W668i cck cece rare ore re eRe 225.000 
June 15th, 1882............. SEI REE RPO OOD 
PR TR i i ANE cckion 7.000 
Ctl Wk, TO iii a Sec cesses 10,000 
FONE Ts re sis inked ediseside te ilanwns 7,000 
PEPE FOR iss cha tethcdndnbics tan eincs 10,000 
PD: Dic Drea dudsketdisuntatgeasss leneiaien sis 157.000 
PRET, Si xa ne duis covbinsena via dens. LOO.000 
1255 Mareh 17th, 1886....... PAL nee | 791,000 
Is $3,151,405 46 


A. Yes, sir, 

(). ITave you the calculations by which you arrived at that result ? 

A. Yes, sir. ; 

(). Will you please produce the papers showing such calculations 
and annex it as a part of this vonr deposition ? 

(Objected toon the ground that the basis assumed by the question 
is not that contemplated by the. deeree of the court, and that it is 
irrelevant and incompetent.) 

A. That is the caleulation showing the amount of each of these 
payments with interest and the amount required, the present value 
of which sum, footing it up, makes the total. 

(Producing paper. Paper marked exhibit A.) 

A. J then made another calculation, taking the sum of 5,151,405.46, 
added to it 3 per cent., dedueting each of these payments as they be- 
came due, so down to the last one, and there is a balance in excess 
of S1LE.06. 

(). You just reversed the operation ? 

A. Yes. 

(9. And that ealeulation is contained on the paper which you now 
produce f 
A. Yes. 

(Paper marked Exhibit BB.) 

QO. Mr. Beach, if [Tunderstand this statement, calculation, which 
vou have produced, correctly, your calculation is that 1 would have 
required S876448.61 to have paid the sum of $872,000, with 6 per 
cent. interest from July J, 1881, on the Ist day of August, 18381 7% 

A. Yes. 

Q). And that it would have required the sum of $255,225.64 In- 
vested at three per cent., as In my original question, to have paid the 

sun of $25,000 on the Ist day of January, 1882, with inter- 
1256 est at 6 per cent. from July Ist, 1881, on the whole amdunt 
of principal then remammng unpaid % 
A. Yes: © qnoenths’ mterest. 
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And the same explanation applies to each of the Items con- 
tained in the exhibit? 
A. Yes. 

Q. Were you familiar with the prices of Government bonds in the 
New York market during the month of July, 18st 7% 

A. Yes. 

Please state what those prices were ¢ 

A. They commenced—the prices——-on July 2nd: 43s was 115 
asked and 1147s bid; for 4s 117 asked, 1164s bid. ‘Phrough the 
mouth the prices were very near that; sometimes It was Ll4is; it 
irs t vary more than an § ora 4 per cent. during the month, 

Do vou know what return an investment in Government bonds, 
aut » a prices at which they ruled during the month of July, ISS 1, 
would have brought to the investor ? 

A. At its highest asking prices they would have paid about 5,1°)s 
per cent. 

And at the lowest prices a little more than that * 

A. Yes. 

Q. Do you know what the prices of Government bonds were dur- 
ing the month of December, 1881, in the New York market ? 

A. The 4s were 117 to 118; they were higher than in July; 43s 
were about the same—not mach changed. 

Q. What were the prices of Government bonds from the middle 
of May to the middle of June, 1882 7 

A. They were 174-}; 18} for the 4s and for the 43s about 14} 
145. 

What were the prices of Government bonds on the Ist of Oc- 
tober, 1882? 

1257 A. The 4s at 119—18?-19}; trom 23 pe reent. — than 

| they Were In July, ISS1: : 43 Were a tritle lower- , p per eent, 

Q. You are familiar with the purchase and sale ot Government 
bonds in the New York market, are you not | 

A. Yes. 

(). Would the pure ‘hase of 8.000 OOO of Government bonds have 
produced any etiect during the month of July, issl, pron the market 
pric es ? 

A. No, sir. 

_ @. What quantities of Government bonds are ordinarily dealt in 
in the New York market ? 


A. Well, I suppose two or three millions was not ayer Vv large sum 
to buy during the month. 


(. Sueha ination would not be extraordin: ary 


A. No, sir, 
Adjourned until Nov, 10th, 1882, at 10 o’clock. at same place. 


CILTAS. EDGAR MILLS. 
Notary Publie. 
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NEw YorRK, Nori parbe ys 10th. 1SS82. 
110 Broadway, roon, 7, 10 o’cloelk a. m. 


Present, same parties, 
Cross-exumination of Mr. Beaeh by Mr. Sirenps: 


Q. What amount of money would be required to have been paid 
on the 20th day of Jane, S81, to remain idle until the first day of 
August, [881, then to be invested in United States bonds at such 

rates as to produce 3 per cent. per annum, pavable quarterly, in 
1255) order to pay the sums at the dates mentioned in the question of 

Mr. Root in the examination-in-chief, and at the rate of inter- 
est therein mentioned, on the theory that the sinking fund of the 
State produced annually S250.000 to be applied to the pavinent of 
the bonds mentioned in said question, which amounts are to be de- 
ducted from the sui of $2,999,000, and interest as it aecrues, as men- 
tioned in Mr. Root’s question ? 


Adjourned to Nov, Ith, 1882, at 10 o’clock a. m., at same place. 


New York, November 11, 1882, 
10 oeloclk a. m., LILO broadway, room. 17. 


Appearances, sime parties, 
Cross-examination of Mr. beach continued by Air, SHIELDS: 


(). Vir. Beach. in the calculations made by you In answer to the 
question of Mr. Root in the examination-in-chief, which you have 
tiled and marked Exhibit A A, will you please take the paper and 
explain the manner of vour proceeding to arrive at the result which 
vou have viven. to wit, $3,151,403.46 7? 
~ A. T first found the amount which would be required to be paid at 
the several dates, that Is the principal of the bonds, and added 6 per 
cent. interest up to the time whenever due; that is, for the first one 
$872,000 there would be 31 days’ interest at 6 per cent. besides the 
| principal; that made 876445.61; there was no discount upon 
1250 that January 1, ls82; there was six months’ interest to be 
paid on $2,127,000 and $225,000 of principal; that made 
S$298.810. The method of arriving at that is to get the discount, as 
vou have the amount which one dollar would amount to from August 
7. 1881. to January 1, 1882. and use that as a derisor to divide one 
Or Unity: thriut vives vou the discount at 5 per cent. on one dollar ; 
then $2,888.10 multiplied by that fraction produces $285,225.64 ; 
that is the method pursued all the way through, a | 
Q. Please explain on the second entry in your Exhibit A A. I 


e 


) 


find, pay six months interest, SG2B.810. What is that the interest on ? 
A. That is mterest on S212. 700, 
(). At What rate ? | 
A. At the rate of 6 per cent. per annum; 3 per cent. for the six 
mouths, 
Oy) At the rate of six per cent. per annum ¢ 
& ‘ i 
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A. Yes. 

And that is the interest for the six months ? 

A. Yes. 

Q. On what theory or basis do you calculate 6 per cent. interest 
on $2,127,000 ? 

A. Well, for the six months I simply multiply by three. 

(). No; why do you do it; upon what theory or basis ? 

A. Upon the theory that of the $2,999,000, 8872,000 being pad, 
leaves $2,127,000, on which 6 per cent. has got to be paid; t the debt 
1s oe six per cent. Interest, 

Then the 6 per cent, interest is enleulated on the residue of 


the” money left after deducting the first payment of $872,000 with 


interest 7 ” 
A. Yes. 
(). And to this sum you add $225,000 of bonds due on the first of 
January, 1882, making an aggregate of $288,810; 1s tha 
1260 correct ? 
A. Yes. 


Q. And then find the present money value of that amount on a 


basis of 3 per cent. interest ? 
A - Ves. 


Is that the manner you have adopted in regard to all the other 

entries in this account ? 
A. It is. 

Then where the second line of figures on this Exhibit makes 
use of the words “pay six months’ interest ” In the different entries, 
it refers to the interest at 6 per cent. on the balance due after de- 
ducting the payments of bonds at the given dates 7 


A, Te. 
(). In every instance ? 
A. Yes. 


(). Please look at the entry January 1, 1884—8791,000, pay six 
months’ interest $25,750, the present value of which, at 3 per eent, 
Is $2,207,442, and explain that entry 7 

That is, on the first day of — IS84, there would be six 
saealeliat interest; that is 3 per cent. on $791,000, whiek would be 
$25,750. that has xot to lye paid on that d: LV, and to provide for it, 
anticipating it, August 1, S81, would require a deposit of money of 
$22,074.42; that is arrived at by get sea the interest on one dollar 
from August, 1881, to January 1, 1884, using that as a devisor to di- 
vide one or unity, that gives a fraction, the value on one dollar; 
that fraction is used as a multiplier to multiply $23,730. The inter- 
est Is compound interest, compounded every three months, four 
tlmes a year, 

(). Which interest do vou mean 7 

The 3 per cent. from August, 1881, to January, 1884, is com- 
pounded on the supposition that itis in United States bonds and paid 
quarterly, 

(). Do T understand you to mean that the entry $23,730 is in- 


~ 
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terest calenlated on a basis of being compounded every three 
months 7 | 

126] A. No, sir; that is just six months’ interest, but the other 
one has, supposing it in August, 1881, got to provide for a 

payment due in January, Lss4. 

(). What figures are you then speaking about when you say the 
Interest 1s compounded every three months ? 

A. $22,047.42. 

(). [In other words, that $22,047.42 invested in United States 
bonds on the first of August, 1881, and compounding the interest 
thereon at three per cent. every three months, will produce on the 
first of January, L884, $23,730 7 

A. Yes. 

(). That is so with all of those entries of $25,730 in the ealeula- 
tion, under the head of amount of bonds at 6 per cent, interest ¢ 

A. Yes. 

(). Vlease look at the entry at the bottom of the exhibit, 75 days’ 
Interest, 89,752.06, | 

A. ¥ es. 

Q). What is that? 

A. That is the interest on 3791,000 from the Ist of January, 1886, 
to March 17, 1586, at 6 per cent. 

Q. Now, the footing of the column under the head of amount of 
bonds, with 6 per cent, interest, is $3,310,289.37; what do [ under- 
stand those figures to represent ¢ 

A. They represent the sum of $2,999,000, and the interest on 
these Various dates that head to he paid, provided tor, Lo be the total 
sum of bonds at 6 per cent. interest, if there had been no mvestment 
of money, simply deposited, drawing no interest at all; that is what 
would have been deposited, | 

Q. And the tooting in the next column, 83,151,403.46, is a sum of 
monev invested in United States bonds at 5 per cent. with compound 
interest every three mouths, which would produce the sum of 83,310,- 

289.57, is 1t 7 
1262 A. Yes. 
Q. This Exhibit BB, which is attached to your deposition, 
and ealled statement of payments made and interest received on 
S3,151.403.46, is a reversed calculation of the same figures, 1s it 


not ¢ 
A. Yes. 
Q. Please look at the entry October 1, two months’ interest, at 5 


per cent., S11.574.80; where did you get that sun | 

A. That is the interest on the S82.274,059.85 ; the first of Oc- 
tober is the day on which the Government pays interest; on that 
dav they would receive the interest from August to October. 

(). [ find a considerable number of entries at 3 per cent interest 
at different dates, 

A. Those vou will see are the regular quarters, January, April, 
October, the date that the Government pays the interest. 
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Q. Now, under the date of June Io, you have an entry, less in- 
terest 2 months 15 davs. $5,321.78; what does that mean ¢ 
A. That 851.000. vou know, would draw interest from the Ist of 
April; interest would be due Ist of July, and a purchaser of United 
Stutes bonds sold to meet that debt of course would pay the accrued 
interest. | 
(). But if this money was invested in United States bonds on the 
Ist of August, 1881, why would you deduct the interest of two 
months 1] 5 days from the payment to be made on the 1o of June? 
A. Why the interest on the bonds, you know, is payable quarterly ; 
if you draw it vou don’t get anything for it; the purchaser who 
bought it on the 15 of June would buy it and pay the interest then 
: acerned; the seller could not draw it, beeause he would part 
1263 with it before the interest day; he would sell two months and 
15 days’ accrued interest; the holder of these bonds would 
receive that interest, that 85,561.78; the holder would get that; it 
is immaterial whether I took it from that or whether [ added on to 


> 


the 88,877.14. 
By Mr. Roor: 
Q. Whether you took it from the amount the State would have to 


pay or added it to the amount which the State would receive 7 
A. Yes. 
by Mr. Surenps: 
Q). ‘Then in the entry Jaly ist, added 3 months’ interest 8,877.14, 


from what day is that interest calculated and on what sum ? 
A. That is on the balance of $1,185,618.76 from April Ist. 


By Mr. Root, 


Q. If you had taken the other course there would have been in- 
eluded in that three months’ interest which you now have, 8,877.14, 
also the two months and 15 days’ interest which you have above de- 
ducted on the other side of the account 7 


A. Yes. 
by Mr. Sureps: 


(). What amount is the 88,877.14 the interest on ? 

A. It is interest on 81,183,618.76. 

Q. Then the interest $5,321.78 is calculated on the payment of 
$851,485.21, is it ? | 

A. Yes. 

(). At what rates ? 

A. At 5 per cent. per annum. 

QQ. And you do that in order to show what the bonds that were to 
be sold in order to pay that $851,000 were actually worth at that 
time ? j 


A : Yes. 
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(), Now.in each of these items, “add 3 months’ interest,” 
1264 you are compounding the interest on the amount on the bal- 
ances every three months, are you not ¢ 
A. Yes, 
(). At the rate of 3 per cent ¢ 
A. Yes. 
(). At the end of the exhibit [ find an entry, Mareh 17, add inter- 
est (9 days.” $4,906.01, what does that mean? 
A. That is interest on the 8795,864.01 at 3 per cent. for 75 days. 


- 


in 


is the sum to be paid on that day; that closed the transaction. 

(). In other words, Exhibit B B is simply calculations made to 
prove the correctness of the calculations as made in Exhibit A A ? 

A. Yes. 

Q. Yesterday T asked a question as to what amount of money 
would be required to have been paid on the 20th of June, 1881, to 
remain idle until the Ist day ot August, ISS1, then to be invested in 
United States bonds at such rate-as to produce : percent, perannum, 
pavable quarterly, in order to pay the sums at the dates mentioned in 
the question of Myr. Root, in the examination-in-chief, and at the rate 
of interest therein mentioned.,on the theory that the sinking fund of 
the State produced annually $250,000 to be applied to the payment 
of the bonds mentioned in said question, Which amounts are to be 
deducted trom the sum of 2.099 000, and interest as it acerues, as 
mentioned in Mr. Root’s question. TLave you made. such caleula- 
tion 7% | 

A. I have. 

(). Viease produce the exhibit thereof, if you have it. 

A. [ have it. (Witness produces paper. ) 
Q. Is this caleulation represented on the paper banded me 
1265 by you made on the same basis as the caleulations of Hxhibit 
AA & Bb, deducting annually the sam of $250,000 from 
the amount to be paid on the bonded indebtedness, as mentioned in 
Mr. Root’s question hg 

A. Yes. 

(). The only difference, then, in the calculations represented by 
this paper from those represented by Exhibit AA. & BB, and attach- 
ed to vour examination-in-elief, is that vou have deducted annually 
$250,000 trom the amount to be paid on the bonds of the State ¢ 

A. Yes. 

(). Did you allow any interest on that sum of $250,000 7? 

A. Yes, well, interest in this way. ‘The debt is drawing interest 
all the time—interest so much greater, The debt is greater at every 
six months; the sum is so much greater; you notice that the interest 
is much Jarger every six months. 

(). In other words, you calculate the interest on the balance of 
the debt and deduct $250,000 less each vear 7 


wi 
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A. Yes. 

Q. From the figures as they appear in Exhibit ALA & bb? 

A. Yes. | 

Q. Please state what is the result of that calculation (showing 
statement to witness )¢ 

A. The amount required to pay these sums is the present value 
as of the Ist of August 1881, at 3 per cent. Is 83,247,550.08, 

(). Please produce to be attached to your examination the papers 
showiag the calculations asked for by me 7 

A. (Witness produces paper.) Paper marked Ex. CC, Novy. 11, 
ISS2. 

1266 Re-direct examination by Mr. hoot: 

Q). When you say that you compounded the interest at 3 
per cent. quarterly, T understand you to mean that vou have allowed 
interest at three per cent. upon the interest to be received upon the 
supposed investment in government bonds from the quarterly inter- 
est days upon which the government pays the coupons on such 
bonds up to the dates of the next supposed payment 7 

A. Yes. 

Q. What difference would it make in your calealation, if vou 
were to assuine that when any interest was received trom the gover- 
ment it lav idle, bearing no interest until its appheation to the next 
partial payments or payment of interest'upon the debt 7 

A. [ean calculate it. 

(). Please to do so, considering that the interest received from 
the government is not to pass into the principal at the time of its 
receipt unless a payment is made upon the debt at the same time, 
but is to be deemed to Jay idle until the payment is made aud then 
to pass into the principal ? 

A. (Witness says he will calculate.) 

Q. Mr. Beach, what ditference would it make in the result whieh 
you have reached, as shown in answer to the questions of Mr, Shields 
In the cross-examination, and shown in the Exhibit CC, if vou had 
not deducted $250,000 from the sum which is supposed to be paid 
in the year 1881, making, however, the deduction of $250,000 for 
all sneceeding years,so that the stm: supposed to be paid in the vear 
1881 remanis $872,000 as in the qnestion, put to you by me on di- 

rect examination, while the other sums supposed to be payable 
1267 in the years following 1881, remain the same as they are 

supposed to be in the calculation which you made in ac- 
cordance with Mr. Shield’s question, as shown in ‘Exhibit CC ? 

A. About when would the last payment be reached—what date— 
it is September, is it not 7 

(). The last payment, according to Mr. Shield’s question, as caleu- 
lated by youin Exhibit CC, would be $369,000 on the 10th of Novem- 
ber, 1586; the last payment in accordance with the question which I 
now put to vou wouid be on the same day. by $250,000 less; that is 
to say, 3119,000 on the 10th of November, 1886, instead of SSOY,000, 
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or $250,000, whichis to be added to the first payment of August, 
ISS1, upon Exhibit CC, being deducted from the last payment, 
November 10, 1886. 

A. (Witness caleulates it. ) 

(. Are you now prepared to answer the questions put to you and 
Which remain unanswered ? 

A. Yes, Lam prepared to answer the last one: It would require, 
not deducting the $250,000 from the payments of 1881, leaving those 
pavmnents S872,000, instead of S8622,000, as in Exhibit CC—the 
difference in amount required would be 343,521.41. 

Q). So that to pay S872.000 on the Ist of Augnst, and foilowing 
that the sums specified in Exhibit CC, with interest as therein speci- 
fed, wo. J require to be invested at 3 per cent., August 1, 1881. 

A. 35,204,015.17. 

() Are you now prepared to answer the question about the modi- 
fication in your calculations which would result from not charging 
Interest upon interest 7 

(). Yes, the difference of 8440.45, 
1268 (). That is, in the result 7 
A. In the result, ves, sir. 


(). Which is shown in Exhibit AA ? 

A. Yes. 

(). What would that result be making the modification ? 
A. $3,151,843,89. | 


O. M. BEACH. 


Testimony closed. 


Subscribed in my presence, and sworn to before me this 11th day 
of November, A. D. 1882, at the place and between the hours in 
the caption mentioned. 7 

In witness whereof I have hereunto set my hand and affixed ny 
official seal, this 11th day of November, A, D. 1882. 

[NOTARIAL SEAL ] CHARLES EDGAR MILLS, 

~ Notary Public tor New York, State of © 
New York, 117 Broadway, N. Y. city. 


STATE OF New York, Bi 
~, © * + - > eed 
City ciel ( "Out of Ni iD J ork, 4 


I, Chas. Edgar Mills, a notary public within and for the county of 


New York, State of New York, residing in said city and county, do 
hereby certify that in pursuance of the annexed stipulation came 
betore me, at the oflice of Ehhu Root esq., No. LLO Broadway, room 
17, in the city, county, and State last aforesaid, on the 9th day of 
November, 1882, at the hour of 3 o’clock p. m., the witness, Oren M. 
Beach, who, being by me first duly cautioned and sworn that the 
evidence he should give in the above cause should be the truth, the 

whole truth, and nothing but the truth, touching the matters 
1269 in controversy aforesaid; that he was examined and his 

examination reduced to writing in my presence, aud subscribed 


ow 
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by him in my presence on the days between the hours of 8 o'clock a.m, 
and 6 o’clock, p. m., and at the place In that behalf tirst aforesaid as 
herein before appears , that the same Was adjourned from day to day 
until its completion by consent ol counsel, and that the same Was 
completed and subseribec and sworn to in my presence on the Lith 
dav of November, 1882. and that his said testimony Is now herewith 


returned, Given under my band and notarial seal, this 11th day of 
November, A. D. 1882. ) 
[ NOTARIAL SEAL. ] CHARLES EDGAR MILLS, 


Notary Public for New York county, in N.Y. 


Notarial fees for executing deposition of Oren W. Beach and post- 


age, $20.50, paid by Hannibal & St. Jo. Co. 


C. EK. MILLS, 
Notary Publie, N. Y. Co. 


Stipulation as to Dep. 


In the United States Cireuit Court eastern division of the western 
district of Mussourt. 


RosEweELL G. Rouston et al,. complainants, 
Tos. T. CrirreNDeN, Gov. of Mo., et al., ( 
respondents. 


Before Jno. Ik. Cravens, Master. 


It is hereby stipulated and agreed that the suid complainants may 

without further notice to the respondents take depositions to be read 
in evidence before the said master, Jno. IX. Cravens, upon the 
1270 reference aforesaid, at the office of Ehhu Root, esq., No. 110 
Broadway, N. Y., in the city of New York, State of N.Y. 

Such depositions however shall only embrace mathematical calcu- 
lations on the facts of the case in the application of the act ot Mareh 
26th, 1881; also upon the question of what would have been a rea- 
sonable time within which the officers of the State should have com- 
phed with said act of March 26th, 1881. 

The taking of the said depositions shall be commenced on the Sth 
day of November, 1882, and completed without unnecessary delay. 

Respondents shall be permitted to call witnesses at the same place 
upon the close of the taking of depositions by complainants on the 
sume question without other or further notice. 

Depositions to be mailed by the notary directly to the said master 
at Kansas City, Mo. ; 

GKO. W. EASLEY, 
Soheitor for Complainants. 
D. i. McINTYRE, 


Solicitor tor Respondents. 
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Stipulations, 


Cireuit Court for the United States western district of Missouri, 
(eastern division. ) 


Roseweti G. Rows ton et al., trustees, 
complainants, 
US. 
Thomas T. Crirrenpen, Gov., et al.,! 
respondents. 


Without prejudice to respondents’ rights, or conceding the correct- 
of the interlocutory decree therein, it is agreed by and be- 
1271 tween the complainants and respondents’ counsel, for the pur- 
pose of the accounting herein, that thirty days shail be taken 
and considered as a reasonable time within which to call in and pay 
the bonds of the State of Missouri, known as option bonds, after the 
same become subject to eall, and that the money paid to the State 
could have been invested in United States bonds during the month 
of July, 1881. | 
Dated N. Y., November 11th, 1882. 
GEO, IL. SHIELDS, 
For respondents other than IL. & St. Jo. RK. Rk. Co. 
ELIUU ROOT, 
For Complainants. 
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1273. Exmtert B b.—Nov. 9, 1882. Chas. Edgar Mills, Notary 
Publie N. Y. Co. 


Statement of payments made and int. ree’d on $5,151,4038.46 deposit, 
at 3 per cent. 
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Nov. 9 1882. Chas. Edear Mills. Notary Poblie 


Statement of payments made and int. reed on 35,101,403.46 deposit, 


at 3 per cent.— Continued. 
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1279 Deposrrtons ror ResponpDENTS AND EXUIBITS REFERRED TO, 
1280 [Blank page.] 
1281 In the Circuit Court of the United States for the western dis- 
trict of Missouri. 

RoseweLL G. Rotston, HeMen Down, OREN , 

toot, Jr., trustees, coniplainants, — 

PS, 

YT. T. Crirrenpen, Governor; Put. EK. Ciuap- 
PELL, treasurer; JoHN WALKER, auditor, 
and Thomas ‘T. Crirrenpen, JoHuN WAL- 
ker, and D. Ll. Mectnryre, tuud comimis- 
tissioners of the State of Missouri, and 
the Il]annipan & Sr. Joserpm NatLRoap 
Conpany, respondents. 


STATE OF MISSOURI, ) 
County of St Lois. 4 

Depostions of witnesses produced, sworn, and examined on this 
12th day of June, A. D. 1882, between the hours of & o’clock in the 
forenoon and 6 o’clock in the afternoon of that day, at room 511, 
Granite Building, corner of Fourth and Market streets, being the 
law office of tlon, Jolin B. Henderson, in the city of St. Louis and 
State of Missouri, before me, L. L. Walbridge, a notary public in 
and for the city of St. Louis, State of Missouri, in a certain cause 
now pending inthe Cireuit Court of the United States for the western 
district of the State of Missouri, western division, between Rosewell] 
G. Rolston and others, complainants and plaintiffs, and Thomas T. 
Crittenden and others, respondents and defendants, 

Said depositions being taken under a stipulation made between the 
parties thereto in reference to the taking of said depositions, and in 

pursuance of notice given by counsel tor defendants other 
L285) than the Tlanmibal and St. Joseph Railroad Company. and 

the counsel tor the complainants in the State of New York, 
on the 26th day of May, 1882, and accepted by them as a full, formal, 
and complete notice of the taking of said depositions, 

It is stipulated that the depositions may be taken by a stenographer 
at the usual compensation, and the same to be paid tor by the State 
and charged as costs in the case, to be finally paid tor by the losing 
parties, and complainants to be furnished with a copy, at 10 cents \ a 
per 100 words; the usual charge for taking the original to be $2.00 
an hour and 20 cents per 100 words, and the depositions when tran- 
scribed to be read and signed by the witness, and to be forwarded to 
the clerk of the United States Circuit Court for the western district 
oi Missouri, wester division, and to be opened without an order of 
court therefor. 

Present: John FL EK. Dillon and Eliha Root, counsel for the eom- 
plainants, and Attorney-General D. UL. Melntvre, John B. tlender- 
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son, George II. Shields, and 8S. 'T. Glover, of counsel for the de- 
tendants other than the HLanmibal and St. Josph Railroad Company, 

John Walker, of lawful age, being produced, sworn, and examined 
as a witness on the part of the detendants, testified as follows: 


Direct examination by D. IL. McIntyre: 


1Q. You may state vou name and age. 
—_ A. My name is John Walker; Tam of lawful age. 
2 (). State, if vou please, what office you hold, if any. 
A. Tami State auditor, 
3. State when vou beeame such. 
A. On the 10th of January, 1881. 
4Q. Will vou state generally what vour duties as State auditor 
are ? 
A. ‘To andit the accounts against the State, draw warrants for the 
same in such form as to be presented to the treasurer to receive 
the money on them, and also ex-officio fund commissioner 
1283 by virtue of being State auditor. 
5 Q. State what duties, if any, you have to perform as fund 
commissioner ? 
A. As tund commissioner the board have the care of the State 
debt, and the payment of the same and coupons, and anything mn re- 
lation to the State debt, the sinking fund, interest fund, &c.; that is 


the main portion, 


oa 6 (). State whether thev have the general superintendence aud 
control over the financial affairs of the State 7 

A. Thev have of the State debt, but not of the current expenses, 

7 (Q. Will vou please state Who composes the board of fund com- 
missioners at this time 7% 

A. Governor ‘tT. T. Crittenden, auditor Walker, and attorney- 
general McIntyre. 

8. (). State whether thev all entered at the same time upon the 
duties of their officers, and whether as such officers they are ex-officio 
fund commissioners ? 

A. As such officers thev are ex-otlicio fund commissioners, and 
thev entered on the duties of their offices on the 21st of January, 
ISS 1. 

(At this point the further taken of depositions in the cause was ad- 

° jJourned until 2 o’clock vp. M.) 
ee — 
» | oe a2. 
Parties met pursuant to adjournment.  VPresent as betore. 
By Mr. SULELDs : 

9(). Are you acquainted with Mer. George W. Easley ? 

A. Lam. 

10 (. Tlow long have you known him ? 

A. Five or six Vears, 

11 Q. bo you remember when Mr. Kasley first approached the 

— 
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fund commissioners in reference to the paymentof the debt due from 
the Hannibal & St. Joseph Railroad Company to the State, growing 


y 


out of the} ISSUGNCe of sae WIC 1} hive bee 1 terme Te St: LTe suid bonds 
in this ease 7? 

A. I can state very clearly when he approached me as an individ. 

dual only; that is on the evening of the loth of January. 
1284 12 Q. Who did he purport to represent in that interview! 
A. I took it the Hannibal & St. I ai Lkailroad Co. 

Ps (). Do you Know What position he occupied in reference to the 
company at that time ¢ 

A. I think he was attorney for the road in this State; the local at- 
tormney, 

14. Q. Please state what he said in referenee to the matter at this 
first interview, giving as near as you can his language 7 

A. There was but little said on the first interview; the evening 
referred to he offered me the session acts, handing them to me in 
which there was a leaf turned down to the different aets in relation 
to the road, and said that the fund commissioners would have some- 
thing to do with the tlannibal & St. Joe Railroad matter referred to on 
those pages, and that he would be gladit| [would give that atteution 
and «vd intorm myself in relation toit; Lanswered that IT hadn't 
time just then to do so, but he offered to give me the volume and to 
let me take it with me and said: “At vour earliest leisure [ would 
like to have you look it over, and be ready to take some part in re- 
ward to it.” 

15 (). Which aet was it 6 referred to ¢ 

The act of the 20th of Februa py 1805; after I started to leave 

him he said: «Give me the volume, I would like to call the Govern- 
ors attention to that, also.” and [| eave it back to him; that is about 
all that took place at that date that I remember. 

lb Q. Was there anything said in that interview by Mr. Easley in 
reference to what payment the road intended to make how: T that 


act £ 
A. I think not, ar L think the purport of his statement Wiis that 
Tmight look it over and see what was in it. and be rin) to get ace 
quainted with it. Ile mentioned at one time, that d: iWoor the next 
day, that they had conceived or thought of doing this before the ex- 
pir ition of the term of Gov. Phelps and the other State officers, but 
thet they had had hardly 1 time to complete it end lsvclnn’t mentioned it Cto 
them. About the next time Tsaw him. in a day or two. he 
1285 asked me if I had looked over that matter. and said that I 
hadn’t vet: that the Legislature was in session and that there 
Was a ereat demand On my thine, but thisut | would sit tin early diy. 
Ile said they were quite anxious to have that thing paid; that tt Woe 
a ynatter of a good deal of interest to them, and “i they would like 
very much to relieve the road of the State Hen by paving whatever 
was due the State, and cited the reason for doing that, whieh were, 
that the rond owed a debt bearing a rate of interest at from, six. 
eight, to ten per cent. and that they could borrow the money and 
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fund the debt at a much Jower rate of interest, and that they were 
anxious to do it. [thought that was a good sugeestion on their 
part and it was right that he do so, and still promised him to look 
after that matter within a few davs. Tlowever, the matter was not 
tormally bronght up at the meeting of the fund commissioners, but 
Was talked of as between ourselves as we would meet In the hitll. 
probably, While the Legislature Was In} Session : bout thisut time we 
hsv ra great deal to do, and we made very slow progress in this 
matter, 

17 Q. Did von have any interview with Mr. Easley upon this sub- 
ject personally before the first meeting of the fund COMM ISsiOnNers e 

A. We tneet frequently ; [can’t say just how often, or just when, 
but [think he was at the capital most of the time and made inquiry 
of the progress we had made in looking it oyer, and said that he was 
anxious Lo do this, andl that it was no definite proposition before us 
In any shape, but it was to avail themselves of the session act, and 
cited it again another time; he said we were making a slow progress 
and be would be glad to have the fund commissioners to name a day 
that they wonld hear us some tine in the latter part of January, I 

beleve, | tools the oath ot othice Ot} the 21st of Jangary ana 
1286 we commenced business as a board about the last day of Jan- 

uary, and he insisted that we should come together and name 
a dav at which we would hear the presentation of his case and claim 
before us; that was done, and we named, L think, the 8th of Feb- 
rnary for a hearing. 

Is (). Just there, Mr. Walker, up to the time as of the date stated, 
to wit, the Sth day of February, at which the tund commissioners 
would hear Mr. Hasty, had vou from Mr, Ieasley any definite propo- 
sition of What the rond intended to do ? 

A. [dot know whether it could say definite, but a general one ; 
that was that they would pay us three inilion dollars and acerued 
interest to the date of payment; [domt know whether vou would 
en] it definite or not. but T understood him when I tirst learned what 
he would do and what he wanted; [was of the impression that was 


What he wanted to pay; he stated three milhons of dollars and se. 


erued interest to the date of pauvinent, Whatever that nuelhit be. and 
In this wav reNeve that road from the first mortgage 

[{) (). Lf you expressed to Me. Hasley any opinion In regard to 
that proposition being in complance with the act of 1865, before the 
meeting of the ftund corimissioners of the Sth of February, state 
What that expression of opinion was 7 

A. LT ean’t state Just now what took place; we had not met asa 
board up to that time, up to the 21st of January, but my lnpression 
Was When this talk took place, before the 21st of January, that [ had 
nothing to do with it; that the law provided the treasurer and Gov- 
erpor transact that business, and that [, as auditor and ex-officio 
fund commissioner, had nothing to do with it, and LT maintained that 
position for mivselt towards hitn. [le then read the heuw ot the 20th 
of February, 1865, that he proposed to proceed on, and also reterred 
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me to the sessions’ acts creating the board of fund commissioners, 

where | would See thiat miy duty Was lead down clearly ; [ 
1287) hadn't looked it up vel, but soon atter [ took the law and 

went to General McIntyre. He said: * We are clearly fund 
commissioners and that matter will come before us whenever thev 
do take it up, as they have had that class of business In charge he- 
fore. and we will have something to do with this.” and we com- 
menced to look up that matter and we named the Sth dav of Feb- ia 
ruary, and Mr. Easley came and made a statement of what he 
wanted and what he expected to do. 

20 ©. Who was present at that meeting on the 8th of February ? | 

A. The governor, the auditor, the attorney-general, and Mr. Eas- 
lev; it was a full board. 

2] (). Please state as near as you can reeolleet What was done and 
said at that meeting. 

A. Mr. Easley came with a prepared statement and an argument, 
which he read from a paper very deliberately 50 or 40° 1iinutes ; 
how he thought that the Fund Commissioners might receive that sum 
of money instead of the whole, and he maintained then and all along 
that the amount of three nullions and accrued interest-—not S40O,000, ! 
but the amount of three millicns and accrued interest-—was what he | 
would offer; made that staternent as a general one. 

22 Q. In this preparea statement of Mr. Easley was there any- 


ne te Si 


thing said abont what he wished the State officers to do in reterence ae 
to this proposed payment ? 
A. Well, my best recoilection is he wanted us to receive the 


mouey, that we would agree to instruct the treasurer to receive it, 
and the form in which the fund commissioners should receive. it 
and that they would control and instruct the treasurer to receive it. 
23 Q. What was the result of that argument as far as the fund 
commissioners were concerned ? | 
A. In some conferences with the fund conmissioners after a pre- 
sentation by Mr. Easley. 
Judge Ditton: Did you make any entry on the subject; did you 
keep a record of your doings ? 
A. We have a minute book in which we copy the doings of the 
fund commissioners, e 
1288 24 Q. Was there any entry in that minute book as to this 
interview or conference with Mr. Kasley { 


e ryt ee e 9 
A. The date of it is named. 

25 (). Have you the book here ? 

we) VU. ave Vou 1@ DOOK here £ 7 
A. I have not. | 


26 Q. I wish vou to send tor it. 

A. I can do that. 

épry ‘ ‘ " ee rin : - e . , 
27 Q. (Mr. SHIELDS :) Vhe question Tasked was what econelusion, it 
any, or What effect, if any, had the argument of Mr. Easley with the 
fund commissioners. 


.- 


an 


<n ae 
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Judge Dinnoen: 


ae 


*. to the result of Vir. Fasley's 


~* 
oo 


28S). Did thev make an entry 


20° Q. No entry was made as to the resnit of it ? 


bv Mr Sapenps 


50 (). Answer my question, 
" a | ) »1” os wal ~ . a \ ee P * . - ‘ 
A. We understood him clearly what he wanted and the form of 
 , as ] ] . ‘ 


‘ s ¢ ‘ t 3 PY ‘ ' ‘ ~~ & l a - al 
. cll hcl We dine tothe CONCLUSION thirst Wiiat he asiced Was DOT eCnougeh 


7 


¢ | sa? t ,* 4 " , | os j on ! + + 41 ’ . , . ‘ 
that it Was not only the bonded debt, but the coupons were a part ol 


4 a - : Z : 1] — ? eal f. } . . , 
the Obligation as well, and that ther were nat provided ror Lik ovee Ms 


*?> \ ’ : i , = an 2 , a SS . © > =~ ; , 
of (Q. State What expression of your econelusion, if any, was ipade 


’. } ' . 
FO \ir. mastev at that tline. 


i a 7 . . 
th, i= ¢), Cowes , a wi e uf , sain : wey Se : . 
A. i think the Governot suid to him. “ You! proposition covers 
A 
} } 8)? +)? Pyeng’ liayd 4 | yf . rit : » +] ¢ ] ] . 
thie DOndS at par, OUE IW don t provide for the Coupons attached: sunel 
' ’ } ’ “4 . e 
yu ‘ saty of ¢ . ‘ on | ~~ ; owe 4 ‘ . . | r i 
What about that-—-what about the eo pons 7 repeating that, and Mr. 
a)  @ ° S| . ’ - ‘ . . 
4 + re Ann ‘1s “4an° | , ave’ yprerr?) Ltr. . | tj ' }. és | tt’ , {* t* a ] 
Mmasiev Ss ahuswer dh the naam NV 25 LEPTIN. if We pret VOU tiiree nile 
. . = } 3? v + > : , ‘ a? . . ‘ , ] ; 4 ‘ |- 
WoOnNs OF dollars, The earnings interest of that monev ought to make 
j * ; 


yWhat you would make on the cor 


‘" » ; 4 


(). Was anything else said at that time by any of the fund eom- 
missioners as to the amount of money that would be required to pay 
‘ i iL . 


oti the clatn of the State avainst the rond *% 
$ ] ~ Bias ° . , 9 2 , } ] { a | +1} 
A. T don’t think anv sum was mentioned lL enm’t eall to mind 
now a sum suthcient to do that other than the eonupens them- 
- , ‘ Perce ‘ } ‘ : ep i 
¢ that even was mentioned at that meet- 
. i . * “a i tea - ‘ ot 4 o% . 1? oe » +. — > 4 vg 
Ing, Phe ina inguiry Was what about providing for that fund. 
cps i sd , ee = 
95° (). Vas the deeision or the determinntion otf the fund eom- 


‘ n 3. . a+ { t ’ 5 | 1] \ ‘Od %6 . . sa doe > ‘ =} | 
PiIssbOMNersS OM The subjyec tot how much mouey was required, reaches 


, . 7 ° ’ sie “See 
A. No. sit: it Was not at that meeting; Mr. Easlev named how it 

: ’ , . } ; ‘, } 
Was in the course of the argument; he thoneht the State debt was 


; Tr ee | REP 1] ~~ = 4. at giv 
nenr sixteen millions of dollars, and all the bonds of the State at six 


' chek: £6 unas nle? think vou eould take eure of this three 
ner Cet. . CHrett OULD Prearbyye LHI VOU COU tawe CAaPe OF TALIS Tires 
i 4 & ‘ 

} - - ‘ . ; ' . 4 1 a a - a rd 3 : z} 
nilllion without ditnage to the State oO taking "p> other bonds of the 

y . | = ) 9 | ' } , 4 4 
‘ ’ 4 i *j ‘ . LO mY ‘y¥ w6 , *? ' ‘ ; . Pa P 
Stite. TOP Tastatice, tire d-Lues. DeATINS fhe Shwe Pate OF Wmterest ane 


, ae x oe 
HMOt CrEOLPVassine Vou at abl. 


, 


he State of 


~~ 


ryy) rity ‘ . 4 + } ’ ° . . ’ 
ISS]. addressed to Thomas TT. Crittenden, Governor ot 


Missouri. signed by William Dowd, president % 
A. Ctilt ix that letter was before us it t hist date, 


_ 
2@ o “ 7 


22 0) What action. if anv. Was taken by the board at that meeting 
in reference to that proposition and the letter ol Nir. Dowd’s. if anv ? 
A i ‘ 


vT* .- 
i | } x ) 73) ,* } 3 
\ Mmess CNAs Prebpel 


\ per. | = ) 
A. This letter of Mr. Dowd’s and the proposition of Mr. Kasley 


w ¢ 
ait 
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was very nearly the same thing, the payment of the par value of the 
Honds anid fie acurued Inter = the sabe question Cahhe Uy) when 
we had that letter befere us; we had it on the Sthowhen Mr. Hastey 
was before us-—that is, the amount they had offered was not suificient, 
and at that meeting on the Sth of February, and the next dav, in} 
speaking of this subject, it Was suggested by the Governor, and i 
think that came from Mr. Easley, that some one of the fand com- 
missioners go to New York and make a representation of the finan- 
cinl condition of the State.and after some informal consultation 
with the fund commissioners here it was agreed that [ should go, 
and Mr. Kasley and I went to New York. 
1290 BO (). Betore your visit to New York, state whether or not 
the fund commissioners conveved to Mr. Easley your views 
of the law of T8605, whereim they chumed that the pavinent offered 
was not sufficient to discharge the claim of the State against the 
road, and if so, by whom was it conveved and in what way, as near 
as Vou can? ) 
A. I think the Governor and General Melutyre had a talk on that 
occasion, and the general purport Was 


% 
4 


Judge DILLON: 


$f Q. On what oceasion 7? 

Witness: After the 8th of February meetine. 
38 Q. The next day? 
A. No, that day; that it wasn’t enongh; that that sam was not 
enough ; threat the receipt oft it wonld embarrass ls. because Wwe 
couldn't use it and it Was not enough in not providing tor the cou- 
Pons as well as the bonds. 

39 Q. What was the object of your visit to New York ? 

A. The object was to explain to them the financial condition of 
the State, more particularly the bonds due and falling due soon, or 
at any other time, by which we might show ther that we couldn't 
receive the money without embarrassing us very much; in other 
words, that we couldn't use it; that we could not buy bonds above 
par, and the State bonds were above par; and at New York EF made 
that statement to them, and that was the object of my visit. to ex- 
plain to them that matter and to have a general talk with them on 
that or any other subject they might choose to bring up, and to show 
them that we couldu’t receive it without damage and loss. 

40 Q. At whose request did you go to New York? 

A. From the fund commissioners, and Mr. Easley sueevested that 
some one or more @o there and have a tall with «our people,” aus he 
termed them, and that they might get full information and get ac- 

qualnted., 
1291 41 (). State whether or not you were empowered by the 
fund commissioners to close any proposition or to make any 
proposition of settlement with the officers of the Tlannibal aud Nt. 
Joseph Railroad Company ? 


— 


oe 
io 
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A. T had no authority to do that at all; that was not contemplated 
the meeting. 
42 (. Who went to New York with you ? 
A. Mr, Easley. | 

45 QQ. Daring your journey from St. Louis, what conversation, if 
any, did you have with Mr. Easlev in reference to this matter ? 

A. Mr. Easley and [had frequent. talks, as we jo: 


ogeved along on 
the way, for one or two days or amore, and during th: 


t time [ snug- 
gested to Mr. apg the number of bonds, by the auditer’s rey 
issued by the State to the company, night be delivered in instail- 
ments, perhaps as many as seven; and, with the auditors’ report be- 
fore me, IT read them to him,and I said to him, « It occurs to 
me vour company can pay us the sum by ee: And he 
suid, after looking it over and leashes it atime or two, he said: 
*That occurs to me that it might be done, ed I now begin to see 
some davlight through this thing; and we spoke about that from 
tine to time without much particular conclusion on the subject; but 
the subject of installments was gee! of more than once between 
Mir. Easley and invselfias we went to New York. 

44 Q. What was your ndornete ha of what Mr. Easley meant 
by stating he now * began to see dav lic] it through this matter” ? 

A. ‘That this installment plan would work to the satisfaction of 
both parties, 

45 Q. During that Journey, was there any conversation between 
vou in reference to the difference of opinion as to what would be a 
complance with the acts of T8605, witch existed between the oflicers 
of the railroad Co. and Mr. Easley, and if so, aid 7f so. please state 
What that conversation was % 

A. Lean’t call to mind anything further than what I have 
1292 stated before as to what he wanted us to do, and our objection 
to that onthe ground that if was not satiicient; [ dot think 
of any new matter than this one mentioned between us, 

46 Q. Was his expression that he began to see daylight through 
this matter made m connection with the installment plan, or mn con- 
nectlon saith the mention of the diiference of opinion that existed 
between you ¢ 

Feould h: div say what prompted him to say 1f, but it occurs to me 
thie taking it all toge ‘ther, that he knew there was difference of opin 
ion of himself in offering it, and the fund COMMUSSL oners to receive 
and audit the reception, and that, together with this installment plan, 
might meet ail the diiliculties between us, and in that way he could 
see ras hope of settlement. | beheve the expression Was, he eould See 
davlight through this thing. 

47 Q. Please state what occurred at vour interview in New York 
as to giving a statement; who was present representing the railroad 
COMPANY ¢ 

A. We met in New York in the railroad Co.’s office; and the 
parties present were Mr, Dowd and Mr. Root and Mr. Hasley and 
mivscli; if any gentleman else was present | don't remember; there 


MOT, 
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might have been some one—clerk at work at a desk on t he other 
side of the house. 

48 ©. About what date was this, do vou recollect ? 

A. | don’t believe [ Cah) Habe the date. the 14th or Loth of the 
month. 

49 0). What month ? 

A. February; IT ean’t name the date exactly ; there is nothing now 
to eall mv attention to it. but it was somewhere alone about that 
time, 

50 Q. Please give, as near as you can, the conversation that took 
place between vou at that time. 

A. Weill, the subject of the conversation was their wish to pay the 


A 


debt as it came Up); [ stated to them the object of my. visit Was to 
. e ° . ° ‘ : ; ’ ’ ° ? } 
show them the finanelal condition of the State. the bonded indebted- 


‘ 7 ‘ ° ES see e oJ ut tig 
ness of the State, more particularly, seove particularly that 


1293 Mr. Easley had made a statement of what they wanted, and 

that we could not, without enibarrasstnent to ourselves, re- 
ceive the money on account of the condition of the bonded imdebt- 
edness, and the proposition he made alfogvether didn’t meet our views 
and we thought it would embarrass us, and at the suggestion of Mr. 
Kasley I had come to have a friendly conversation or talk with thei 


} 


that we might come to some understanding and see how it was; that 
we would Jose in the matter. or be embarrassed. and that they wouldn't 


insist on our taking it. [then made a statement as well as [ could 
the bonded debt and what amount of money imicht be called then 


Pil 


; 


(>| 
or at another date, and still another, and there was sere mention 
made that the number of 5-208 wis larecer thi that. to whieh f san- 
swered that there were a very large number of those known as 6-Z0s, 
but that they were In the schoo! fund and not subteet to eall, [n 
about T879 the school board changed the Investment from United 
States bonds at premium to Missouri State 5-208 about 


taut par, thereby 
Increasing the school fund largely, and it was well known at the time 


ii 
the eondition ot those bonds WilS such thicat thiery could Let aye eall “d 
on or used,and it was in that condition in 1870. and that thev se 
not to understand fully, 


O14). Did you at that meeting explain to the: 


} 7 a 6. 4? " ‘1 : 
Chiat a darae nui 
4 

q 

' 


ber of the 5-20 bonds were held by 
fund % 

A. i did. 

92 Q. What. if anvthing, was said on t] 
as fully as you ean. 

A. I think that is about the substanee of it. that 


ne Selwool dumb as ab perinaineist 


, arnt See 4 ; : ate ae ele 
beh Stpbyeed 1>\ VOL: FIVE It 


|. 


call, and not under control of the fund commissioners. | dou’! think 


[ explained to Mr. Dowd ali the particulars of how that was held or 


of those Were held by thasvi bore. the schoo] bourd hal subject 1a 


4 } a . } . 
What the order of the date was, or how thev were cancelled. buat that 


; saalatinal : ! ‘ , 

thes Were hb tite hands of the treasurer sued wot outstiandine 
Dede a ff } . | 6>7 } a > =urzae? 4 4 : \ ; } " . ' 
Let al ull » tidal the Were hk thie Haaids aie Dbelonwed to thie school 


board. that is officers of the SS} 


i t 
, op} ; ‘ . : a" . ' 
tabi, GEE Lat LEV Wels MOL 


a olarge number 
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under the control of the fund COMMMUSSIONCLS and could not be ealled 
by them, 

oo (). State whether in that interview vou made any statement of 
the views of the fund commissioners as to the offer that the railroad 
company had made of the three millions and accrued interest being 
a compliance with the act of 1865 ? 

A. Tina general way; my expression was they don’t view the 
thing like Col. Kasley, and if they did that we didn’t think that was 
enough to hold the State harmless; the words «hold the State harm- 
less” is the phrase that is found in the statute in relation to that 
matter; they were oftentitnes repeated; it is found in the act of 


IS.) 


in relation to the ELannibal & St. Joe matter. 
+t CY. What was said, if anvthing Dy thern when you intormed 


them of this view held by the fund comunissioners ? 

A. When we raised the question of the number of bonds due and 
falling due soon or more remotely, [T saggested to them this plan of 
L Mr. Dowd said that thev 
would think that over and call the board together and submit that 


lustallinents, of paving in that way, an 


LO thredin. 


yo 4). What was suid. if anvthine, in regard to the S 


+ 


a i 41 pene: aon Pe ee 4 | p oa Ee , 1 poe 
Sautisiea Ti thes would pret 1h addition fo tire three mluiions of dollars 
rand accrued interest the sum of SESOQ.OO0 % 


A. Well, [ dowt thinis the S180,000 came in that way; L made 


“a. P 4 Pee 7 - 1 ey rs r , . $s « ae ? i , ? ‘ Ra P 
this statement to NL r. Dowad,. that vb vou Persist lth Chis aud We have 
tO recelVve three riillions ine acerued terest, that We cannot use it 


In anv form for more than a vear, which would result in the loss of 
SPSO.000, the SESO.G00 being the interest on all the bonds tor one vear; 

Pornentioned that as among the first item of damage or loss to 
1205 the State; that it would be SiSOQ,000 alone which would be 


lost - tinat nitiel interest belore we coulcl Use it all cil woout the 

56. Please explain in what connection you referred to the sum 
ot STSOL008. 

A. Lreterred to it as an item of loss to the S 
the State; that if we received the money that we could not use it for 
miore that a Vear om abb average, 
od (). State Whether at that imterview you made a proposition or 
‘gestion that if the railroad company would pay the State, In ad- 
dition to the three millions and acerued interest, the sum of SLSO,- 
Q00, the State officers would be satisfied and accept the same as a 


‘ } ° 7 » ‘ 
full compliance with tne act of Ts6.5 


| afany time in that interview state to Mr. Dowd or 
Vir. Root that if the road would pav in addition to the three millions 
and necrued interest, the sum of SLSO,000, that Vou, as one ot the 
fund coninissioners. Would be sintistied. and would recommend to the 
other fund commissioners to aceept itas full compliance with the 


ehcel Of ISO. ¢ 


Poclidh not 
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59 Q. Please state what, if anything, was said now in reference to 
the installment plan of payment. 

A. Well, [ can but repeat the auditor's report. 

Mr. Grover: That thev said they woukl think of it. 

60 Q. T want to know what the instaliment plan of payment was ; 
vou havent given it fully 7 
~ A. The form was suggested to me by the fact that the railroad 
company received these bonds froin the State in installments, per- 
haps seven installments, ranging from 500 to as low a number as té 
bonds; that they could pay it back in the same manner; that Is to 
say, bv installments; and I said to them if vou shall make a propo- 
sition to us that you will pay in installinents and in such thoes and 
amounts as the fund commissioners may direct In such manner as 

to hold the State harmless, [ will recommend the taund come 
i296 missioners that they do that. 
61 Q. What answer was made, if any, to that proposition ? 

A. I think that Mr. Dowd’s statement was that was new to them, 
and that he would think of it; that he would call the board or * our 
people” together—* our people” is the phrase he used, which I 
learned on that trip—that he would get the board together and sub- 
mut the matter to them, and make the report to us of their doings, 
and that they were to meet in the eity of Hannibal, perhaps very 
soon, and by that time possibly they would be able to answer that ; 
any Way they would call the board together and submit the install- 
ment plan to them, and make an answer to us of their conelusion, 

62 Q. What, if anything, did they sav in regard to the S180,000 
matter ? 

A. I dowt know that they said much about it; most of that 
$180,000 tall was my talk. Dsaid that item will be a loss to us if we 
take this money; it will be more than a vear’s interest, at least one 
vear before we can use it, and we will lose SLS0.Q00, one vear’s In- 
terest, because the amount of money duc we can use now, being 
half a million or less. It is a certain amount, and we ean go on and 
absorb it, but in the other way we would lose more than a vear’s in- 
terest, SLSO.000, 

63 (. Was not the 8180.000 a snin mentioned as the amount of 
interest that would be lost before the State could eall in any of those 
outstanding bonds 7 | 

A. betore the State could use it, 

64 Q. For what purpose ? 

A. In any use whatever we night have. Tle thought all the time 
that we could call other bounds. The inpression seemed to be that 


the State owed $16,000,000, and that there was a large amount of 


0-20s out, and that we could call enough of those to absorb this 


$5,000,000, and [ undertook to show them that we could not do it, 


Which Is true; we could not and cannot now do it. 

65 Q. State whether at that time you informed Mr, Dowd 
1297 and Mr. Root and Mr. Easley what the ontstandine 5-20 
bonds subject to call was 7 


e*4 
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A. [think T did in general terms. 

66 O). What was the amount % 

A. The 5-208 due at the time I think was about 5-16. 

OG (). o-f6 bonds 7 

A. Funding bonds. 

6S Q. What amount each ? 

A. A thousand dollars, 

Te bv Judge Dinton:) Those subject to eall ? 

A. Yes; and 156 of the State debt proper then subject to eall, 
making, P believe, 672 bonds, or 8672,000, that might be ealled and 
used, T also explained to them at that time the laws of our State re- 
quired us to use asinking fund to the amount of $250,000 per annum ; 
that we were required to lessen the State debt by that much money— 
not that number of bonds, but that much money—and that we were 
theretore to tile eare of thiset also as We Went long each Vear, and 
that the assessed value of the State had increased very largely, and 
it Was our opinion, or rather my opinion as auditor, when we could 
see how that was we could take up a half a million a year, or double 
What we were required to take up. We are permitted to take that 
at Jeast, and as much more as we can, and we did take up a half a 
million every year; we took up 506 bonds, L believe. 

70 0). When vou say swe took up,” you mean out of the regular 
resources of the State ? 

A. No, sir 

714). What then ? 

A. TLimean the State debt-—ealled bonds, 5-20 and other bonds; we 
ciull that taking Up) the bones, lessening the debt. 

é2 2, Where did the mroneV COME from with Which you would 
take up this $250,000 of bonds 7 

A. Oh. those were the general requirements of the revenue. Under 

the old Jaw the amount went to the interest account; after the inter- 
est account Was fully meet, Whatever surplus was left in the 

1208 interest fund it went by statute to the sinking fund, whatever 

sin that was, not less than $250,000, required to be used as a 

Ing fund calling the bonds, ) 

73° Q. Phis came, then, from the regular revenue of the State? 

A. Yes, sir; it went through these various processes to vel Into 

the sinking fund, but still from the ordinary revenues of the State. 

740). What was the result, if any, as to having a settlement of 
the differences between the road and the State, of your Interview 1n 
New York 7 

A. It didi’t result in anv settlement Mr. Dowd answered that 
the installment plan would not be accepted by them. 

fo Q). Atterwards 7 

A. Yes; atterwards by subsequent letter. 

76 Q. Now, please state what, as a fund commissioner, you did in 
reference to this matter after vou returned from New York, and give 


it as nearas vou can in chronological order, and as near as you can 


What was done and said by the parties, 
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A. After my returnand Mr. Dowd’s letter of April 19th addressed 
to G. W. Easley. the one in which he declines the installment plan, 
Mr. Easley still insisted that we should vive him a hearing and de- 
termine somewhat this proposition of lis. 

77. Had you any interview individually with Mr. Easley, or had 
the fund connnissioners any interview between your return from New 
York and April 19th in reference to this matter ? 

A. [think we had frequent interviews as to what it would be and 
how to get along with it, very much after the same order that they 
had been before. There was no definite conclusion, but buf it was a 
kind of repetition of what we had said and what he insisted on. I 
nnderstood Mr. Easley at that time, and all the way, that he made but 
the one proposition, that was to give the money and accrued interest ; 
he insisted that that was what they ought to pay and what we 

ought to receive, while we Were ot the SiLrie clearness, ius | 
1299 think, in stating that it was not enough. About the 24th of 

May Mr. Easley stated to me, “The treasurer seems not in- 
clined to receive the money, and says the fund commissioners must 
determine this matter, and if vou doit intend to receive the money 
and make no arrangements for its reeeption, Why not sav so 77? Phat 
was the telegram from him to me about that date, if L remeniber, 
from Chillicothe. 

78 (). Have you that telegram ? 

A. Not with me; to which we replied, * TPliere is no well detined 

detinite written proposition before ls. and consequently no atiswer To 
make.” [na very few days he then made a proposition in writing 
tous. The written proposition is dated on the 26th of Mav, and is 
addressed to the fund commissioners and the treasurer of the State, 
and Mr, Easley asked us to naime a date in presenting that—an early 
day for an answer or a disposition of the whole matter. After that 
written statement was handed to us we named the 13th of June as 
the day hie mugeht eal! and hear Whit We hieacl to Say, 
79 Q. Referring to your visit to New York, state whether or not 
you niade ony report of that visit to the Governor or the Lee} 
lature 7% 

A. I did; [ made a short report to the Governor. 

SOC. Please examine exhibit C. the one attached to the original 
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bill and reported on page 114 of the printed copy of complainants’ 
pleadings and proofs, and state whether that is a copy of the report 
vou made that time 7 

, A. I beheve that is correct. 

Si Q. [find in that report these words, After stating that you 
had a conference with William Dowd and Mr. Root, the chief attor- 
ney of the TTannibal and St. Joe Railroad, you said: « T submitted 
to those gentlemen a statement of the bonded debt of Missouri, in 
Which it was shown that the proposed payment of the Hannibal and 

St. Joseph Railroad Company could not now be used tor the 
1300 retirement of State bonds, and in consequence thereof the 
State would suffer a great loss by accepting the proposition 
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from them looking to the payment of the principal of the Hannibal 
and St. Joseph bonds, and not the interest which would acerue 
thereon from the date when such payment was made to the date 
When the bonds matured.” Did vou make a staternent to that effect 
to Mr. Dowd and Mr. Root at the interview in New York on the 
14th of February ? 

A. Tdid. The main point [had before me was to satisfy them 
that we could not receive the money without subjecting the State to 
a loss, because of the facet that we eould not use it, as [ stated to 
them. 

S2 Q. Did vou not, in that interview, claim that it was necessary 
for them to exonerate the State treasurer from all advances for the 
purpose of paying these coupons, before they would fully comply 
with the act of 1865 ? 

A. I dowt know that I went at it in that shape, but it was this: 
that the State could not, without great loss to it, take the money, 
unless provision was made for the large amount of interest to be- 
come due on what we call the coupons, 

85 Q. Did vou not, in that interview, assign the fact that the State 
would lose the money on the unmatured coupons as a reason why 
vou were not willing to accept the proposition contained in Mr. 
Dowd’s letter of January 19th, or words to that ctfect 7 

A. I dot think [ soneht to make the impression the State would 
lose the amount of interest that would fall dae with that amount of 
money in its hands, but that the most they could do would be to 
ealculate what that amount of money was worth at interest, and the 
umount we would have to pay on those bonds. 

S40). On whieh bonds ? 

A. On the Hannibal and St. Joe. There was a difference in the 
value of money at this time and the other, and there would be a loss 
In that also. 

85. Q. Do vou know what becaine of this report that you 
1301 made to the fand commissioners , 
A. IT made a report to the fund commissioners. 

S6 Q). It is addressed to the fand commissioners ¢ 

A. It was handed to the Governor. 

87 (). Do you know what he did with it, if anything 7 

A. 1 think he communicated it to the Legislature. 

Ss (). What, if anything, was done in the Legislature in reference 
to this matter ? 

A. The Legislature passed a bill entitled «An act to provide for 
the transfer to the State sinking fund of any surplus of money that 
may be in the State treasury ;” being exhibit 5, printed on page 116 
of complainants’ proofs and pleadings. 

89 Q. Please state what connection, if any, had Mr. Easley with 
the passage of that bill ? 

A. Mr. Easley desired such a bill passed and, I suppose, he used 
some influence to have it done—personal influence. 
st) 
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G6) Q. Please state what the object of the passage of such a bill 
was, if vou know. 

A. L think it was, in case the fund commissioners directed the treas- 
urer to receive this money, that they would be enabled thereby to use 
it by paying other bonds of the State except the Hannibal and St. 
Joe, 

91 Q. Now, after the passage of that act, and before the interview 
vou have spoken of, of May 26th, state whether Mr. Easley had any 
interview with the fund commissioner in reference to this matter, 
and, if so, what took place 7 

A. After this act passed Mr. Easley seemed gratified with that and 
thought much of the ditheulty that lay In the Way of the fund com- 
missioners accepting the $3,000,000 and the accrued interest might 
be in this: that the fund commissioners would now be authorized to 
buy bonds which were above par. The statute betore the enactment 
of this one forbade the buying of any bonds of the State above par ; 
that was one reason that we could not use it, and he thought now 

much of the difficulty in investing the money would be re- 
1302. moved by this act, and that we could now purchase the bonds 

and in that way invest the money; and then he was more 
persistent in Ids disposition to have us take some action asserting, ac- 
asionally, from time to time, the idea they had inview, thatis to fund 
their debt at a dower rate of interest, stating What it Was, and, by re- 
moving the first eu, the company would be able to borrow money 
at aamuch lower rate of interest to relieve them: of its obligation and 
settle with the State; that was in general terms the statement of Mr. 
Kasley before us. : 

92 @. Did you have a meeting of the fund commissioners between 
the date of the passage of that act, on the 26th of March, 188i, and 
the 26th of May, 1881 7% 

A. Yes, sir. , 

93 Q. Was Mr. Easley present ? 

A. Mr. Easley was present and asked us, or remarked to me, that 
he had made an inquiry of the State treasurer in regard to the re- 
ception of this money aud he was answered that he lad nothing to 
do with it; that it was the fund commissioners’ matter, and he said * it 
you intend to take the money [ wish you to make some provision for 
its reception, and why not say so to us?” And I answered that 
‘+ there is no definite, well detined proposition before us and, conse- 
quently, we are unable to say anything.” Ina few days after that 
the paper dated the 26th of May was offered to the fund commis- 
sioners. 

94 (. My question was whether there was any meeting of the fund 
comliissioners between the date of the passage of that act and the 
26th of May? : 

A. Yes; and that meeting was the one at which Col. Easley asked 
for a hearing. ‘The fund commissioners had no meeting in relation 
to this matter with Col. Easley, that I remember the date, but soon 
after that, the 26th of May, we had a meeting on that subject and 


ROLSTON ET AL. V. CRITTENDEN ET AL. 


considered the paper and asked to have time to further consider it, 
and named the 13th of June. 

vo @). State what took place on the 15th of June, 

A. On the morning of the 15th of June Mr. Easley was at 
1505 the capitol, and [suppose called on the other State officers. 
| [le came to my office at least, and asked, ** What have vou to 
sav about the Hannibal and St. Joe proposition ; have you concluded 
to take the money?” And [ answered, * We have matured a plan 
by whieh we think we will be safe in doing so, and we will make that 
known to you when we meet to-day; that is, make our plan known 
to vou When we meet to-day.” That seemed to be gratifying to Col, 
feastev, and he said, «J will tell vou, Walker, how this whole matter 
stands.” And with that he took an envelope from lis pocket and 
placed itn his hand so, (indicating: by placing an envelope across 
the palin of lis hand,) he savs sort of like this; ** We offer you $3,000,- 
O00; now, will vou take that, and hold it wiile we strip and tight 
for the difference between us, or shall we take the money (indicating 
by transferring the envelope to the other band) and hold it while we 
pursve this through the court for that difference.” And I said, * By 
golly. Pthink that we will hold it.” 

95 Q). At that time did he male use of the words 83,000,000, or 
S85 O90 000 ? 

A. PT think he suid 83,000,000. ITe reterred to the same money 
that they had been offering all the time. [ think he said $3,000,000, 

97 Q. Now, was there anything else said between vou and Mr. 
easely at that time, betore the meeting of the board 7 

A. [I do not now call to mind that there was. 

YS (). Go on and relate what tools place wt the board meeting, 

A. When the board met in the forenoon of that day—the full 
board, the Governor, the attorney-general, and the auditor—the 
question was raised what we would do. and what conclasion we had 
eame to. General Melnutvre then read from a memorandum what 
We proposed, Without any reference to the proposition of the Poth ot 
May, which was then pending before us. 

99 Q. To whom did Gen, Melutyre read that paper ? 

A. Yo Col. Easley and the board; it was read betore us for Col. 

Maslews benefit In these words: “Tf vou shall make usa 
1504 tender ot $5,000,000, we will wcceypt it, and direct the State 

freasurer to recelve the sine and receipt for it on account oft 
the statutory mortgage which the State holds against the Hannibal 
and St. Joseph Railroad Company; for your convenience we will 
direct the treasurer to receive for the amount otfered cl certified cheek 
on the National Bank of Commerce of the city of New York.” 

100. What was the object of reading this paper? 

A. To inform Col. Easley of what conclusion we had come to. 

101 Q. It was the answer, then, of the board of fund comunissioners 
as to what vou were willing to do in reference to this Tlannibal and 
St. Joe matter ? 

A. That is the Wity We understood it. 
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102 QO. What, if anything, else was said? Just go on and relate 
everything that took place. en 

A. After reading that paper there was some little hesitation on 
the part of Col. Easley, but he said, * Well. we couldn't expect any 
more, and I wouldn’t have done any more than that myself if Th ad 


been in your p aee.’ me: ining the fund COM MUsSIONers. 


105 Q). W hi: at else Was done or sald: i 

A. The conversation then came up as to the form of this paper ; 
what we would say to the treasurer; when would receive it, whether 
in Ne ww Y ork or he re, or whe ther we woul | Lo there or not, and the 
terms of the certificate followed next as to the form. 


104 Q. Who were present at the time this paper was read to Mr. 


Mr. 


Kasley ? 

A. The Governor, the attorney-general, the auditor, and 
Kasley. 

105 @. How long did you continue in session as a board after that ? 
just what hour we met; this was toward 


A. Tam unable to Say 
time is that Governor 


noon, and the only way that [can fix the 
wanted to go away, and he left the matter with Gen, McIntyre to 
conclude with Col Easley as to the form. 

106 Q. At what time was the letter of the fund commissioners, or 
the instructions of the fund commissioners, to the treasurer made out, 

it you recollect ? 
1305 A. Before 12. o’clock. or about that time; [ think betore 
12a little while, but T can’t fx the hour, not having paid any 
particular attention to it, but it was in the forenoon. 

107 Q. Please look at Exhibit C 4, —— to ihe original bill, 
and to be found on page 14s of the comp lainants’ pleadings and 
proofs, which is the letter of Instructions from the fund comussioners 
to the treasurer, and state whether you signed that letter; and, if so, 
when ? | 

A. I signed a paper like that. 

108 (). Do you remember when that paper was signed ? 

A. I think in the afternoon of that day 7 

109 Q. Do you remember whether Governor Crittenden was pres- 
ent or not % 

A. I think not. 

110 (. Did you hear any conversation between Mr. Kasley and 

Gen. Nie [ntvre on the 15th of June about getting up an agre ed. case 
to test the question of Whether or not this pavine nt Of 5.000.000 was 
In comphance with the act of 1865; and, if so, state When and where 
it was, and what was said ? | | 

A. There was some conversation between the gentlemen. [don’t 
know whether [ can state just now how it took p ace that day.to this 
effect ; Gren, Me ‘Thtyre sud, [ SU}) pose, } this way: * You wil] pro- 
ceed by mandamus, if possible ; > and he said «I iad so, against 
the Governor, and we inust get it Upas carly as we can,” (still re- 
ferring to the fact of the disposition to come to an early settle- 
nent of account of their interest, to reduce the debt by fonnding i It, ) 
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and [ think Gen. MeTntyre’s reply was “Then you write it out and 
send it to me, or come down, at your leisure, and let us agree on it, 
Whenever you will.” 

111 (). State whether or not Mr. Easle ‘vy had not stated to the 
lao: ural, wl to Vou as an Indiv idual membe or, that the obje ct he hi ud | In 
making this payment, or making this offer to pay, and the reason 

that he Wished Vou TO accept the Money Was so as to give 
1306 0 him an OP portunity to go into the courts to test the ¢ question 

of whether or not the payment was enough under the act 
of 1865 ? 

A. | don’t remember that he said that. 

112 Q). Was there anything said on that subject by Mr. Easley 
prior to the payment; and, if so, what % 

A. [le siuicl earlier — that time that if we did not accept i the 
hioney When ottered that they would allow the interest COUPONS Lo 
vo to detault in July, and then the Governor would undertake to 
compel, Dy suit or othe rwise, the paviire nt of the detaulted interest, 
und we could go into court and contess judgment for $3,090,000, 
and ss vou would only be then where we propose to put you now,” 
But f do not remember that he tried to make a basis or the terms or 
form by which we might begin; if he did, it has escaped my mind 
just now. 

115 (). What was the agreed case to which you referred, and the 
amount Which Mer. Easley and Gen. Mcintyre were talking about ; 
What was the object, and what was said about it 7 

A. To try the question as to whether more money was due the 
Stife or hot, and to mandamus the Governor under an agreed Cis 
to determine the question whether the amount was sufficient or 
not. Phat was Mr. Eauslew’s views, and our theory was that it was 
nol enough anid thicat We would try tliat question. [ think. also, there 
Was a discussion at sametime. [cannot name the time of the juris- 
diction as to a mandamus suit against the Governor, and Col. Eas- 
ley snidl there Was a similar case in the administration of Governor 
Price: but these are matters more especially within the knowledge 
of Gen. Melntvre. <Atter the 13th of the month, when it went into 
the COUTT Ob the agreed Case, the matter didnt COU before Hie as 
mueh as it did before that time, as [had confidence in their treat- 
Wien oft the Case, 

114 Q. After vour return to New York, some time tn thie latter 

February, did the board of fund commissioners have any 
interview or meeting, at which Col. Kastey Was present, prior 
1IBO7 tothe mee ting y you have spoken of held on the 26th of May 7? 

A. LT ean't Say if we had a formal meeting, 

115 (). Did vou have any conversation individually with Mr. Eas- 
ley about the matter, mn whi ch YOU ON rressed an opinion and con- 
veyed to lim your views in regard to the act of Isbo 7 

‘A. T would answer that in general terms [never mi yeh any other 
Ohne else other thi: in the 


part of 


Stialement al any tle to hint or to any 
sunount offered was not enough and woulk | not take care of the best 
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interests of the State or hold the State tiarmless; those were the 
words most often used—** hold the State harmless.” 

116 Q. On the H4th of April, 1881, Mr. Kasiev writes a letter to 
Mr. Root in which he makes use of this expression: ** Between vou 
and I, I may say new that the question of drawing a proper bill @ 
coinpel the treasurer to receive the money and the Governor to ex- 
ecute the release, had as well be begun to be considered ; we will 
need ice) take this step, | think.” Now. do Vou know of any meeting 
of the board of tund commissioners at or about that time, in which 
the question of the payment offered by Mr. Easley was discussed and 
which lef him to the conclusion that he would have to resort to the 
law. us he there states 7? 

A. I cannot refer to the tormal mecting of the board to make that 
impression other than that of the general one; Whenever we did 
speak, whether as individuals, or whether the matter came up intor- 
mally in the board, or otherwise, all the time, without deviation, at all 
times we said it was not enough, and I would conclude, for myself at 
least. that that would induce lim to look for other means and reme- 
dies; but just Whiat prompted iim to Say that L ean’t Say, 

117 (). Isn't it a fact that the fund commissioners, individually 
and as a board, steadfastly and without deviation, declined to accep- 
or consider the acceptance of the 835.000,000 and accrued interest, or 

$3,090,000, as a compliance with the act of 1865 and so ex- 

1308 pressed themselves repeatedly to Col. Masley betore the piv- 
Inent ¢ 

(Counsel tor the plaintiffs objected to the question, first, as lead- 

r; second, as asking the witness to express the action of the fund 


Ing ; 
comlnissioners as a board, when it ought to be shown by a record or 
ininute of their proceedings; and third, instead of stating what was 


said to Col. Easley, it requests him to state a conclusion arising as 


4 
to What lie said. ) 

A. The board and the members of the board, as such, and as in- 
dividuals, maintained at all times that the amount offered was not 
enough to hold the State harmless, and that it was not suflicient to 
tale Care ot the COUPON interest represented by the bonds, ancl that 
the payment would embarrass the State, for they were not able to 
take care of it and that amount would resalt in a loss and damage to 
the State, and for these reasons they could not accept his proposition 
TO pay. 

118 Q. Did they express that fact to Mr. Easley ? 

A. They did. 

119 Q. Were vou present at any time ata meeting of the board 
of fund commissioners at which the Governor made any stutement 
to Mr. Easley what he would doin reference to the assiguinent of 
the State’s lien, and, if so, state What was said by the Governor at that 
interview 7 

A. | know the views of the Governor all the time and [ will try 
to call up what he said. On one oceasion the Governor said to Col. 
Kusiev: * Lam in the board of fund comiuiissioners, and im deter- 
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inining this matter and directing the reeeipt of the money T have to 
act ina double capacity, as fund Commissioner and as Governor, and 
It is mV purpose as fund cominssioner to make the best arrangement 
that we can for the State, and it is my firm purpose as Governor not 
to release the hen until the coupons are provided for or such a sum 
of money offered as to hold the State harmiess, and L be d—d if I 
will do it.” 
1500 120 Q. Please state when this was, as near as vou can do if. 
A. [think it was about the 15th of June, but [ can’t state 
positively whether that or the next time that we met to discuss this 
Matter. | 

121 (3. There was no meeting of the fund commissioners after the 
13th of June in reference to this matter, was there; [ mean with 
Col. Easley ? 

A. No, sir; Lthink net; I dom’t remember now if there was; I 
think most of the business was transacted after that with Gen. Meln- 
tvre and the Governor. 

122 Q. What is your Impression now as to whether or not this 
statement was made by the Governor to Mr. Easley on or about the 
3th of June * 

A. | think that is the time; if it was not the time [ will put it at 
the June mecting when we agreed on the 15th as the tine. 

125 Q. Do you remember whether or not this statement was made 
before the pavinent of the monev to the State treasurer ? 

A. [t was. 

124 Q. Do you remember whether it was made betore the action 
of the fund commissioners in reference to the acceplance af the 
money was communicated to Mr. Easley or not 7 

A. Tcan’t detinitely fix whether it was made at the meeting at 
which we named the 13th as the date to hear it, or the 15th; [ can’t 
sav which of those meetings 1t was at. 

125 Q. You have stated that Gen. McIntyre, on the 15th of June, 
Without reference to the proposition of May Poth. read to Mr. Masley 
the answer of the fund commissioners which vou have detailed ; 
What do vou mean when ver say, * Without reference to the propo- 
sition of May 26th? 

A. Limean to say, when the memorandum was read that no refer- 
ence Was Inade then as to the conununication of the 26th; that he 
siti. " We have come to this conclusion ; We have to say if vou 
shall make us a tender,” ete. , 

126 Q. What was the language used, as near as vou can recollect, 
by Mr. Easley when the action of the fund commissioners Was com 
munmicated to hing by Gen. MeIntyre 7 

A. After some little intermission, at the conclusion of the reading 

of the paper, he says: * Phat is about what I might have ex- 
1510 pected ; [ could not have dlone better it [ had been Nn your 
aee, 

127 (). What did you understand him to mean by the use of that 


language 7 
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(Counsel for the plaintiff objected to the understanding, as the wit- 
ness had given the language. ) 

The Wrrness: Nearly so, [ think; I don’t know that IT ean im- 
prove it much, only just what he sad ; it seemed to me his view, at 
least he thought he would do it that way; he wanted us to under- 
stand that if he had been in the place of the fund commissioners 
that he would not have done more than that, and onee afterwards he 
expressed himself as being satisfied with the course of the fund com- 
missioners in the matter. 

128 (. To whom did he so express himself? 

A. I believe it is in the letter to Gen. MeIntyre, some time in Oc- 
tober after that, that he said he thought we had done well, and that 
when the people got to fully understand the matter that they too 
would fully approve of what we had done, and he made some allu- 
sion to the press representatives of the matter also, and gave us to 
understand he thought they would understand it, too, there having 
been some eriticisms of the action of the fund commissioners at that 
time by the press, which were somewhat annoying to us. 

129 Q. Please look at the letter dated October 10th, 1881, and 
signed George W. Easley, and state whether vou are aequainted 
with his handwriting, and whether that is the letter to whieh you 
refer. | 

Mr. Eastey: That is my letter. 

(Counsel produced a paper bearing date October 10th, 1881, pur- 
porting to be signed by George W. Easley, which is admitted by the 
plaintiffs to have been written by said Easley and addressed to Hon- 
orable D. H. MeIntyre, attorney-general of the State, which is hereto 
attached and marked Exlibit A 1.) 

1580 Q. Is that the letter to which you refer? 

A. Yes, sir. 

131 (. I will call your attention to the testimony of Mr. Easley, 

on page 600 of the printed record of complainants’ plead- 
1311) ings and proofs, in which he refers to a conversation, and 

in which the following language is used: “I then said, that is 
all right; that is as mueh as [I could expect; I could not have done 
more if IT had been in your place; ” now, [ state this specially be- 
cause these gentlemen attribute that remark as being made to the 
fund commissioners, When it was directed to the attorney-general. 

“(). Meaning thereby what ? 

“A. Meaning thereby that [ had never up to that instant had an 
expression from the attorney-general as to his construetion of this 
act; and [ was meaning thereby to express my gratification that the 
law officer of the State for the first time was concurring in my con- 
struction of the act; IT meant that I, under the eonstruetion that I 
gave to if, couldn’t have done any more than he was doing in giving 
me that certificate.” 

(). State whether or not you at any time individually, or the 
board of fund commissioners, did concur in the construction of the 
act as claimed by Mr. Easley ? 
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A. | think we differed all the time as to the amount meant to be 
paid by that act. 

152 Q. Did you understand by the language which vou stated 
Mr. Hasley made use of that the fund commissioners had done all 
right, that he could not have done better if be was a tund commis- 
sioner limself; that he meant then to convey the impression to the 
fund commissioners that they were concuring in lis coastruction of 
the act 7 

A. IT can’t say what he though or how he telt; [can ouly say 
how his words impressed me. , 

153 Q. Well, that is what I want. 

A. Well, pnt it in that shape and Twill say [ thonght he did ap- 
prove of it; that we had done well, and had come to about the only 
conclusion that he could have came to if he was.a tund commis- 
stoner, 

154 Q. State whether or not at any time there was a concurrence 
of opinion between Mr. Easley and the board of fuud commissioners 
as to the meaning of the act of 1865, me 

A. J think not; [ think there was a steady ditference from the 

first all along the line until the conelusion: that there was 
1312 a difference in the conelusion. Tle claimed the amount 

they offered was his construction of it and that they were 
willing to pay it and that we ought to accept it, and we thought the 
amount proposed by them was not enough to meet the habilities 
the State had incurred by virtue of having loaned its credit to that 
company, 

1385 Q. Did you understand in accepting the $5,090,000 the fund 
commissioners Were accepting it as a full compliance with the act of 
[S65 ¢ 

A. Never thought that at any time. 

36 QQ. Qid vou ever convey to Mr. Hasly by word or action any 
such Hn pression i 

A. Certainly did not, 

137 QQ). Is it not a tact that vou alwavs conveyed to him the idea 
that you did not consider the payment of $5,000,000 a full compli- 
ance with the act ? 

(Counsel for the plaintiffs objected to the question, as Instead of 
stating What was said to Mr. Easley the witness is asked to sum up 
and state his conclusion, ) 

A. | certainly did, 

13S Q. Is it not a facet that Mr. Easley at all times understood 
that the board of fund cominissioners did not consider the payiment 
of $5,090,000 a compliance with the act of LSb5 % 

A. [think he did; I think Mr. Easley understood all the time 
that that was the subject of difference; that there was a difference, 
and IT think he understood our position and our difference, taking 
his proposition as a basis. 

39 0). When did vou first hear that Mr. Easley or the officers of 
the Ilannibal and St. Joseph dtvulroad had come to the conélusion 


‘1 
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act of 1865, and that the fund commissioners hac accepted It as 
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such 7? 
A. I don’t think [I heard him say that vet, 
140 (). Did you at any time previous to the filing of the amended 
bill in this proceeding ever hear from either Mr. Easley or 
13153 any officer of the Hannibal and St. Joseph Railroad that the 
fund cominissioners aecepted the payment of 35,000,000 
in fall comphance with the act of Ls65 7 

A. They did not; in the matter of the suit against the treasurer 
the subject of the receipt, the form of the receipt. came up, and | 
think I called the attornev-general’s attention to the question of 
having him say and append to it sand not in full satisfaction,” and 
when that was done General McIntyre said Mr. Easley promptly 
added it to it in explanation of the receipt ‘and not in full satis- 
faction, that there might be no doubt about that; that the form of 
the receipt might relieve it from all doubt that he very promptly 
added that fo it. 

141 Q. When you say receipt, do von mean the receipt given by 
the treasurer or the certificate given by the treasurer to tie Governor ¢ 

A. The one in which he says received it on account, and the 
receipt from the treasurer reeeived on account; the fund = coriniis- 
sioners made the form ot that receipt for the Governor in which it 
says “fon account; in further explanation of that, that there might 
be no ditferenee between us In the case before the treasurer, we 
asked Mr. Easley to make that addition to fully represent our views 
and he did it. 

142 (). Were you present at the time this aerecd ease on the 
mandamus proceedings had against the treasnrer in the Supreme 
Court of the State of Missouri was made by Mr, ashy and Gen. 
Melntyre ¢ 

A. I dont think Twas present when they agreed on the forms of 
the agreed case; [think not; T think the two gentlemen undertook 
to do that, and [ can’t call to mind that [was present when they 
made the agreed case, but Twas present when they presented to the 
court the argument; but as to being present when they made the 
agreed case, | cannot say that DT was. 

143. (). What do vou mean, then, when vou state that Mr. Easley 

wdded the words * notin full satisfaction ? in the agreed case 
1314 as you have stated in answer to my former questions 7 
A. I mean to say that Gen. McIntyre told ine that it was 
added promptly as [had suggested. 

1444. You have stated that in the conversation with Mr. Dowd and 
Mr. Root in New York, you explained to them that a large propor- 
tion of the 5-20 bonds were the school fund; will you please give 
succinct history of those 5-20 bonds as connected with the school 
fund ? 

A. The bonds referred to were held and coutrollecd hy the school 
board amounting to about 2,080 bonds, or S2.080,000—ol the 5-20 
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and a few other bonds not of that series were added from time to 
time, making 2.000; they were placed in the vault of the treasurer 
of the State, and by an act of the Legislature of 1879, entitled « An 
act to prohibit the officers or agents of this State and other persons 
from negotiating, transferring, or hypothecating the bonds of the 
State schools and seminary funds,” found on pages 203 and 204 of 
the session laws of IS79. it was provided as tollows: 

Whereas, there are in the custody of the State treasurer two thou- 
sand and nine bonds betonging to the school fand, and one hundred 
and twenty-two bonds belonging to the seminary fund, of the agere- 
gate value of 82,151,000, exclusive of attached coupons; and 

Whereas, a prudent regard to the interests of the State demands 
that, without destroving their identity, or otherwise iiapairing their 
validity, or the negotiation, transfer, hypothecation, or other misuse of 
bonds aforesaid, be prevented effectually; therefore, be it) enacted 
by the General Assembly of the State of Missouri, us follows ; 

Section 1. That two thousand one hundred and thirty-one bonds, 
and each of the attached coupons, inentioned in the preamble to 

this act as belonging to the seminary fund, and to the State 
1315 school fund, respectively, shall not be assigned, negotiated, 

transferred, or hypothecated by an officer or agent of this 
State, nor by any other person or persons whatever; and the State 
board of education, by its president, in the presence of the auditor 
and treasurer, each of whom shall take notice of what is done and 
enter the same in Tis books immediately after this act takes effect, 
shall cause to be written or stamped upon the face of each of said 
bonds and coupons the words and figures, as follows: This bond 
isa part of the public school fund of the State of Missouri, and ecan- 
not be assigned, negotiated, transterred, or hypothecated by any 
oflicer or agent of this State, nor by any ether person or persons 
Whatever, 

Done by virtue of an act of the General Assembly approved 1879, 
(nanung the date of the approval of this aet.) 

And if the bonds belongs to the seminary fund tbe same words and 
figures as above recited shall be written or stamped thereon, except 
the words * public school fand,” in len of whieh the words *semi- 
nary fund” shall be so written or stamped, and make report thereof 
to the General Assembly. | 

See. 3. Aud all bonds hereafter acquired by the State board of 
education for the use of either of said funds shall imamediately apon 
their acquisitions have written or stamped upon them by said board 
the same inscription and in the same manner as directed in section 
one of this act. | : 

Sec. 3. The anditor shall publish in the appendix to his biennial 
report a schedule of all the bonds so inscribed.  TLe shall also miake 
a descriptive list of all bonds now or hereafter affected by this act 
and promptly notify the fiscal agent of the State of the condition of 
all such bonds, 
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See. 4. All acts and parts of acts inconsistent with this act are 
hereby repealed, 
See. 5. This act shall take effeet Immediately after Its pas- 
1316 sage, the emergence being that a due regard to the interests 
and safety of the pubhe school tund and the interests ot the 
State requires greater safeguards for the protection of said bonds 
and the State in the preservation thereof. 


Approved April 24th, 1879. 


145 Q. State what was done with those bonds under that act. 

A. I found the bonds marked aeross the face in red ink in ac- 
cordance with the aet referred to, the words as described in the 
statute. I can’t say who did it, or when, but it was done; the bonds 
are in my office. 

146 Q. Who held those bonds, and under whose control were they ? 

A. They were held by the State treasurer and controlled by the 
school board. 

147 (). Who constituted the schoo} board ? 

A. The superintendent of public schools, the Governor, the secre- 
tury of state, and the attorney-general.  [ have named the superin- 
tendent of public sehoo}s first because he is chairman of the board. 

148 Q. Under this acts these bonds were not subject to call nor 
negotiable, were they ? 

A. They were not; 

149 (). Please state how it happened that those bonads were in the 
school fund, and give a history of how they got in the school ftand., 

A. The best [ know about that is the school board invested the 
school money of the State in those bonds, and they placed them for 
safe-keeping in the vaults of the State, under the control of the State 
treasurer; and the particulars of how we got the bonds, and all that, 


not so nutter this aet to which [I have reterred., 


[can state if it is material, | 
150 QM. Now, what relation, if any, bas the act of March 25d, 1881, 
set out on page 204 of the, Session Acts of Missouri, ISS1, and en- 
titled “An act to consolidate the permanent school fund and semi- 
nary fund in certificates of indebtedness of the State, bearing 6 per 
cent, interest, and to provide for eancelling said bonds and 
1517s certificates of indebtedness now held in trust for said funds.” 
With those 5-20 option bends held in the school fund, and 
Which bore on their face in red ink the words preseribed by the act 
of April 24th, 1879, if any ? | 
A. The act of 1881 directed the certificates of indebtedness to be 
used in their stead, bearing the rate of 6 per cent., pavable annually, 
and the difference between that and the other is the bonds were pay- 
able semi-annually and that the bonds shall, on the first of July, be 
canceled by punching; and that is the rule in the office of the nudi- 
tor—to punch and paste ina serap book, which was done. And the 
auditor did that in the presence of the fund commissioners, and they 
are now in a serap book in the auditor’s office with the marks as 
prescribed in the statute in the act of 1879. They also directed that 
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the seminary or university bonds, also held by that board—that we 
should issne certificates of State indebtedness for that, which amounts 
to ST22.900, and that the y should be eanceled and pe isted in the scrap 
book with the others, which was done. 

151 Q. What change, if any, was made under this act of I8S81 in 
reference to these option bonds which were held by the school tund ? 

A. Converted them trom the bonds into a certificate of indebted- 
ness, the same rate of interest, payable annually, while the bonds 
were pavable semi-annually. [ft was the custom of the school board 
on the first of January and the first of July to cut trom these bonds 
the coupons, and they were paid at home. Most of our indebtedness 
Is paid abroad in New York, but these were paid at home. 

152 (). What was the object of the passage of the act of 1881 ? 

The bonds were cumbersome and the cutting of the coupons 
more or less difficult in the shape of labor, and it was regarded as a 
fund exclusively for the schools, and no other object in it; and the 
State was the custodian; and then for the handling of them, as I 
recollect it, that they would be kept more safely and correetly 

1318 in the form of a certiticate for the whole amount, and direet- 
ing the auditor to draw his warrant for interest on that an- 


i 


nnally rather than to undertake to clip coupons and count and-pay 
the Coupons, . 

153 Q. Is it not a faet that in vour interview in New York with 
Mr. Dowd and Mr. Root that vou told those gentlemen that these 
2080 bonds were held in the school fund and seminary tand, and 
were not subject to call ? 

A. Yes, in words like that, in this: It was thought or-understood 
by Mr. Dowd and Mr. Easley that much of the 5-20s might be called; 
but they were in the school fund and eould not be called by the fund 
conmnissioners, held by the school board. [did not describe to them 
this condition of atfairs—as to how they were cancelled or just how 
they were held, but that 1s the particular statute; lu fact, that of 1881 
Was passed after that visit. 

154 Q. Is it not a faet that Mr. Easley was cognizant of the con- 
dition of those bonds in the school tund betore the passage of the act 
otf Mareh 23d, L881 ? 

A. I think ‘he was. | think Mr. Easley knew they were in the 
sc nag fund. but that he knew the detailed manner of handling and 

“keeping them I don’t know. 

"155 (). Lave you a copy of the auditor’s reportoft the year 1879-80 
with you? 

A. I have; ves, sir. 

156 Q. Can you, by examining that book, detail what information 
vou conveyed to Mr. Root and Mr. Dowd at the interview in New 
York in Febru: wy, 1881, as to when the State debt matured, and 
What it was 7 

A. [think I could repeat from that pretty nearly the condition of 
the State debt. The difficulty of that is in following up the 5—20s., 
They went into so many forms and dates that it is dificult to follow 
them up exactly. 
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Cross-examination by Judge Dinton, counsel tor the plaintiffs : 


1 x-q. You have stated that von held a meeting of the 

1319 board on the Sth of February, ISS1. to consider the proposi- 

tion of Mr. Dowd as contained in iis letter af Jannary 19th, 
and that the board of fund commissioners had a meeting on the P5th 
day of June, 1881, to consider the same proposition, or a lke one, as 
contained in the letter of Mr. Easley of May 26th, ISS1. Were 
there any other formal meetings of the board of tund comutaission- 
ers called or held to act on this proposition than the two [T have men- 
tioned; and if so, when were they held 7? 

A. We held a meeting on the last of January at Mr. Easlev’s in- 
stance to name a dav when we would hear him. At that meeting 
we named for his benefit the &th day of February. 

2 x-q. Now, what other meeting was held to consider this proposi- 
tion except the one on the &th of February, T8S81, and the one on 
the TSth of June. ISS81. at which they were considered, if any ¢ 

A. We held a meeting February Sth, then a trip to New York, 
then when we came back the found commissioners beld an informal 
meeting to hear my report, which [ presented through them to the 
Governor, 

3 x-q. Mr. Easley was not present ? 

A. No, sir, not present; [don’t think he was; T dom’t remember 
of his being present or of seeing him; [can’t remember just the 
date, but L think about the 23d or 24th of February; Tam not able 
to fix the date definitely, but [think about the 24th, soon after my 
return, however, from New York, whieh I stated to lim and to the 
fund commissioners—imnade a written report, 

4 x-q. Winich you have reterred to here ? 

A. Yes, my written report of February 24th, and other matters in 
relation to it; they were discussed more or Jess between the fund 
commissioners at that time, and this proposition made by Mr. Easley 
and the probable results of the visit to New York, and the general 
disposition of these gentlemen and what [thought of the thing gen- 
erally, 

5 x-q. And embodied in your report 7 

A. Not all of it; we had other subjects considered in) various 
forms, 

6 x-q. Now, will you please answer the rest of the ques- 
1320 tion? 

A. We had occasional mectings from time to time, the dates 
of which T cannot name, but as any incident would come ap or any 
interests develop, oftentimes this: subject came up and some remark 
would be made in some form or other as to what was going on, com- 
mencing after the date of February, but we didm’t do muen in that 
matter until that time. Mr. Easley complained that we were not 
viving it the attention that he desired we should, and he wanted to 
conelude the thing early, at an early dav: then Mr. Easley tele- 
graphed to me on one occasion that he had telegraphed to the treasu- 
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rer and received his answer that he had nothing to do with it, that it 
Was a tnatter for the fund commissioners to determine ; “ now, if you 
mean to take the money and arrange for its reception or receipt,” 
something hke that, * why not sav so 7 

¢ x-q. Were there any other meetings except those to which vou 
have reterred, including the meeting of June 13, on this subject ? 

A. We had frequent meetings; [don’t know whether [ could state 
for that PUPpose as a leading PUPpose as a meeting, but we had fre- 
quent mectings on that and other subjeets, at which this was often- 
tines discussed in SOHC shape Or other. 

Sx-q. Was Mr. Easley present betore the board at anv time in tie 
history of this transaction, except at the meeting on the 8th of Feb- 
roary, PASi, and the meeting on the 15th of June, 1881 7 

A. Yes.sir; be asked us to name a dav when we would bear him, 
and we named the date of the Sth of February. 

Oxaq. You did hear tim ? 

A. We did. 

10 x-q. And he was present, as you have stated, on the 15th of 
June ? 

A. Ile was. 

l1 x-q. Now, was he present before the board at any other oeca- 
sion or meeting than the one held on the Sth of February and on 
the 15th of June ? 

A. [think he was; [ cannot tix a dav for it, but he spent 
152k a good part of the winter with us, and called in oftentimes to 
speak with us when we were Ih session, or caine ln sometinics 

when Wwe were not in session, 

12 x-q. If he was present at any other meeting than the one of 
the Sth of February and the 13th of June, was any mention had at 
those meetings of [is proposition { 

A. No, sir; they were considered, oftentimes discussed in some 
shape, Without conclusion, leaving it in the shape that we had when 
“ull these other Mectiigs oceurred, 

13 x-q. Now, is it your understanding of your action that not- 
Withstanding these many meetings that vou ever reached any con- 
clusion on tis proposition until the meeting held on the 15th of 
June ? 

A. [doit think we ever stated what our conclusion was until the 
3th of June further than that we differed with bis position ; we 
didi’t conclude upon any terms with him: as to what we would do 
until the 13th of June, bat we had uniformly claimed at all meet- 
ings with him in the discussion that the amount he offered was not 
suflicient; in other words, that lis proposition Was not satisfactory, 

i+ X-(. Bat no conclusion was reached at the meeting of the Sth 
of February, was there ¢ 

A. No. 

15 x-q. His proposition on the 8th of February was the proposi- 
tion in the Dowd letter of Jangary Gth, ISSL,to wit, to priv S35 000.- 


1 
i 
OOO and acerued mmterest. Wasnt it ? 
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A. That is about the language ; the general purport was about 
the same. we | 

16 x-q. Did Mr. Easley ever submit any proposition for your 
action except the onc contained in the Dowd letter of January 19th 
and his letter of May 26th 7 

A. Lthink he did not; [think he steadily maintained the same 
proposition in the main, as indicated In the Dowd letter, to which he 
refers, and lis proposition of the 26th Ol May ; I think on all ocea- 
sions he insisted on that; the only difference he made at any time 

from the beginning to the end Was saving SVO,000 instead of 
1322 accrued interest ; ‘but he stated clearly, and we understood 

what he meant; that is, 1 think we did; I felt satistied I 
understood bens wn his proposition ena | hoped that he understood 
me also and believe that he did. 

1/7 X-(. T call yout attention to the letter of William Dowd, presi- 
dent, dated January 19th, lsS1,in complainants’ pleadings and 
proots, page 157, addressed to the Honorable Thomas T. Crittenden. 
Governor of the State of Missouri. in winch, among other things, he 
stated as follows: The interest upon the $3,000,000 of State aid 
bonds has been regularly paid by us including the conpous due Jan- 
uarv Ist, 1881. We now wish tu pay into the treasury of the State 
the entire sum of principal and the accrued interest since that date, 
in fulfillment of the obligation which rests upon the company to pro- 
vide tor the payment of bonds. This course appears to have been 
contemplated in the act of February, 1865,° ete. ‘The letter of 
of George W. Easley, dated May 26th, T8812, printed in complain- 
ants’ proofs, page 146, Exhibit 8, among other things, states that the 
company has executed a mortgage under the act of February 20th, 
1865, tor $5,000,0000, as provided in said act, and that * the trus- 
tees In that Inortgage, 1M purstance of that act, now desire to pray tO 
the treasurer of the State $3,000,000, together with all interest that 
has accrued thereon and remains unpaid up to the time of making 
suid payment. ‘The interest, as you are aware, lias been paid up to 
the first day of January last, and the next payviment of interest being 
due and payable on the tirst day of July next. 

If VOU are willing to accept sald sumoand direct the treasurer to 
give the receipt and the Governor the release provided tor said act, 
1 would be pleased to know at once when and in whit shape you 
would like the funds. 

* * * Ifthe money is to be accepted we propose to pay the 
interest up to July first, IS81; if not to be accepted, Wwe only want 

to tender the $3,000,000 and interest up to the day of thie 
1523 tender.” What answer did the board of fund comnnyssioners 

5 make to this proposition on the part of the trustees, who are 
plaintifts in this case ? / 

. A. Without reference to either the letter of Mr. Dowd or Mr. 
Easley of the 26th of May, Gen. Melntyre read trom the memo- 
randum that proposition, | 

18 x q. How much was the interest on the State debt or the State 
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aid bonds from January first to Julv first, 1881; how many dollars? 

A. S90.000. ; 

Id x-q. What do vou mean when vou say that they made the 
answer Which was read by Gen. McIntyre to Mr. Easley without 
reference to either Mr. Dowd’s letter or the letter of Mr. Easley of 
May 26, 1881 ? 

A. Tt was not the proposition they submitted to us ; it was different 
terms that we asked. Mr. Easly and Mr. Dowd proposed to pay 
S3.00G 000 as asettiement of the debt as a whole, as all that was due 
the State, all they offered, and said it was all they intended or were 
required tO pay, but we thought ditferently ; we took a ditterent view; 
that it was not enough; that the amount was insuilicient, but that if 
they would pay the amount thev said they would and put it to the 
credit of this account or pay it on account on those terms we would 
receive it and leave the ditference for future settlement ; that 1s what 
T meant by it, 

20 x-q. When was this paper which vou say Gen, McIntyre read 
to Mr, Easley written 7 

A. I think it was on the morning of that day; I think the first 
draft was made the day before, but LT am not sure, bat [ think that 
was on the 13th. 

21 x-q. Have you the original paper which you say Mr. Meclntyre 
on that occasion read to Mr. Easley before you ? 

A. Yes, sir; I have. 

22 x-q. Will vou produce to the commissioner taking your testi- 
mouy and have him mark it so that it will be identified and annex 
Itaus a part of you answer % 

A. Yes, SIP, 

(Paper referred to is herewith annexed and marked Exhibit 

* - 


} 


— 


sioners on the 13th of June ? 
A. We did. 
24 x-q. Was Mr. Easley present at vour deliberations ? 
A. Mr. Easley was present when the board of fand commissioners 


1524 23 x-q. You held a meeting of the board of fund ecommis- 


inet on that day. 

25 X-q., Was lie present and did he hear all the discussion that 
took place daring that meeting ? | 

A. Lam hardly able to answer it, but [think not; I can’t say that 
just now, 

26).x-q. When you did reach a conelusion did you then invite 
hin: to come in and hear what that conclusion was 7 

A. When we came to the capitol on the morning of the 15th, 
when the time eame I dowt know whether we notified lim to come 
or how, but he was with us when we met; [ can’t tell how he got 
there; there was very little form about it, but he was in the office 
when he pleased. 

27 x-q. Now, do vou state all that occurred when Mr. McIntyre 
read the paper which is above set out as a part of your answer ? 

we) 
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‘ 
A. When the subject of the [Tannmibal ro St. foe matter Was 
called up Mr. Metntyre read the paper referred to annexed to my 
~~ sos answer, marked Extibit 4 
Who were present ¢ | 

IN The fund commissioners and Col. Easley. . 

99 x-q. When the paper was read what was next sid, and by 
whom ? 

A. After some little hesitation Col. Easley said: «That is about 
what I expected ; F could not have done better if Chad been in your 
place,” or words about like that. . | a 

30 x-q, Did he therenpon leave the room; is that all that Was said ? 

A. No, sir; [ think they went to work to AZree ON the torn) ot 
the receipt that the fund commissioners would direct the treasurer to 
giv e, and to get that up during the day. 

51 x-q. Did you hear what took place When that was done 7 

A. “He sir’. 

39 x-q. Now. have you sta ey subst: antilly all that vou he onl tuke 
place at “the meeting on the [5th ot June when Col, Lasley was 
before the fund commissioners : 

A. T can’t say it was all. 
1325 33 x-q. Do vou recollect anvthing else now ? 
A. — wis talk about the Governor's vieWs on this sub- 
ject; [think it was at that meeting; it may possibly have been at 
tlle meeting at whieh we named the T5thoin whieh the Governor 
said to hini—repeated to him what his capacity as fund commissioner 
and as Governor was. 

4 X-(. You are not able to state whether the words which vou 
say the Governor used oceurred at a me eting aT it previous tiie When 
vou named the 13th as the time you would vive Vour decision, or the 
Lith, or some subsequent oceasion 7 

A. [think on one or the other date, when we named the 15th, 
or on the 13th. 


39 x-q. You stated, as J understood you, that the rain talk about 
the $180, 000 at the New York interview in) Febraary, came trom 
you ¢ 


A. Yes, sit. 

36 x-q. Now please state what was the basis of the suggestion as 
to the $180,000 7 | 
_ A. They persisted in offering and insisted that we should receive 
53,090,000, We explained to them how we could not use the 
money on account of the bonds of the State not being due; that. if 
we did, it would inflict alosson the State of as much, or perhaps 
more, than a vear’ s Interest on those bonds, which is SIS. O00. 

O¢ X-q. How did you get at the amount of the loss which such 
payment, as you have said, would inflict on the State 7 

A. Thad dese ribed to them how it was we a L not ti ake it. and 
[ thought it was about on an average. The vear - fore [T could 
have used it all, and knowing the fact that the 3 interest amounted to 
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$180,000, T said that the State would lose the amount of $180,000, 
at Jeast one year’s interest, as one item of damage in that shape. 

58 x-q. Do you recollect of making a statement of the time when 
the various bonds of the debt of the State would fall due, and of 
then making a calculation of the loss of interest whieh the State 
would sustain if it received the money in advance of the time 

When it could use it to pay these matured debts of the State 7 
1526 A. | don’t think I made a calculation of that; that we 

took it as a round lamp that the State would lose, as the first 
Item of damage, a year’s interest, and possibly more, which you 
know 1s SISO.000. 

39 x-q. It would lose that in what way ? 

A. Not belig able to use it. 

40 x-q. Not being able to use it how ? 

A. To invest it or take up other State bonds in any manner; 
conldi’t use the money at all, or loan it, or buy bonds, or use it in 
our ordinary State finances. It would lay in our hands without in- 
terest, | | 
41 x-q. Now you say you mentioned that as the item, or an item, 
or loss ” : 

A. It would be an item in the loss to the State fo the State to that 
amount, 

42 x-q. Did you mention any other item of loss to the State if 
vou took the money at that time 7 

A. Yes; it we took the money at that time, money was not worth 
as much as 6 per cent.; there was a difference; and then the question 
of how much, [ think, came up; [ am not qnite sure that it was 
mentioned to them, but [ remember it was in my own mind at the 
time Twas there. As to the value of the money, the difference 
between three and. a half and four per cent. and the amount of 
interest We Were paving, six per cent., and the average time the 
[lannibal and St. Joe bonds had to ran, about 10 vears, and that the 
difference in this proposition was about S600,000, that luterest on 
$3,000,000 for 10 vears, at two per cent., and the difference would 
Inake SGOO,000, 

43 x-q. The S180,000 was based on an item that if you had to 
keep the money if it was paid then, and you had to keep it on hand 
until you could utilize it in paying the debt of the State which 
were subject to call and payment, the loss would be SL80,000 ? 

A. Yes, sir; the loss in that item; that facet alone would result 
in the loss of ST8O0,000 to the State, being about a year’s interest on 
those bonds betore we could utilize thera. 

44. x-q. Lunderstood you to state that nothing was said at 

1827) that interview in regard to the amount of interest: which 
would accrue on the ummatured COUPONS up to the date when 

the State bonds would fall due ? | 

A. Tsay mv mind was at the time in this shape; Tdo not know 
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that it entered into the enleulation before, than as to what the difier- 


O52 ROLSTON ET AL. V. CRITTENDEN ET AL. 


ence would be. They were not offering to pay more, but to pay on 
the instalment plan seemed to be the favorite one. 

45 x-q. Who suggested the instalment plan ¢ 

A. I did. 

46 X-q. You stated that Mr. Easley, as you understood it. desired 
the act of March 26th, 1881, passed ? 

A. L did. 

47 x-q. Did you lend him any assistance in passing that act ? 

A. I did. 

48 x-q. Do you recollect whether it passed in that form in which 
it was originally introduced 7 | 

A. I think not; I cannot describe the difference, only one point ; 
L don’t remember reading the bills, but several propositions were 
made, but all led to one result. 

49 x-q. Do you recollect whether any bill, as originally introduced, 
any sum was named—and I mention it to refresh your mind—as a 
sum that might be paid possibly by the Hannibal and St. Jo? 

A. I think not; I don’t know of any. 

50 x-q. There were several conversations, were there not, at dif- 
ferent times in regard to making up an agreed case for the decision 
of the Supreme Court of Missouri 7 | 

A. Yes, sir; atter the 13th of June most of this matter went to 
General MeIntyre’s office which is in the building of the Supreme 
Court, and oftentimes the interviews between Mr. Easley and Mr, 
McIntyre took place at his office. 

51 x-q. Now as the money was not accepted on the 18th of June, 
are you at all clear that there was any conversation on that day in 
regard to making up an agreed case in anticipation of payment and 
before any payment had been made, or might it have been at a later 
time ? 

A. It may possibly have been at a later time. but I think it was 

on that day; I would not be certain about it. 
1528 o2 x-q. As T understood your examination-in-chief, when 

later on in the listory of this transaction thev came to make up 
an agreed case known as the mandamus case, vou state that vou sug- 
gested to Gen. McIntyre that there ought to be added in addition to 
the words on account” which appear in the receipt the words ** not 
in full satisfaction”; why did vou make this suggestion to Gen. Me- 
Intyre, and at whose instance ? 

A. ‘That there be no doubt further as to what the receipt meant ; 
that m would be clearer if he would add to that “not in full satistae- 
aap nna m that Way represent just What we all meant. 

93 X-q. Where is the $3,090,000 that was paid into the State 
treasury on the 15th of June, 18s] + | 
. A. In the Bank of Commerce of St. Louis less SG0O.000 paid tor 
Interest and less one thousand paid on a Tlannibal and St. Jo. bonds 
matured, one bond. 


_ oF x-q. Low long has this money been in the Bank of Commerce 
In St. Louis 7 
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A. Since the 20th of June, 

59 x-q. Under what contract or arrangement is the money so on 
dle posit | ¢ | | 

A. In pursuance of the State statute requiring the committee hav- 
ing that in charge to advertise for the safe keeping, ete., of the State’s 
money, opening bids, and awarding to that bank. 

50 x-q. Tlow much interest does the State receive as their compen- 
sution tor the use of that money from the Bank of Commerce ? 

(Counsel for rs detendant t objected to the question as irrelevant 
and Incompetent, 

A. They pay, [ think it is—I[ can approximate—I think it two 
eeuts on the thousand daily balances, 

Oe X-(. Two per cent, 7 
A. Two cents. 
58 x-q. TLow much would that be per annum—about how much ? 
A. [ will make the calenlation hereafter, 
oo x-q. You have given an opinion, a legal opinion that the 5 20 
and «ad other bonds of .the State in the school and seminary 
220 funds of the State, were, under the act of April 24th, 1879, 
hot subject t oO be called or paid by the S state ; will Vou stute 
on What that opinion is based 7 

A, They had not been called; they were so treated by the fund 
commissioners and so understood by the board of education holding 
and controlling them, and by all the State officers and in the legisla- 
tion subse “quent to ft that, that it Was money be longing to the school 
board and could not be used for any other purpose as in that act ny- 
pothecated or transferred or used in any form, and fron: all these 
expressions and from the use and customs of the State officers and 
the sacredness with which we treated the sehool fund, and the subse- 
quent legishation, [ eoneluded they were not subject to eall, 

60 x q. Your opinion that they are not subject to eall is based on 
the legislation of the State applicable to that subjeet, is it? 

A. And the enstom of the officers and the disposition of our peo- 
ple and the legislation had is why it has been treated in that way ; 
it Was put there not called and not treated as such, and we conclude 
thev are not subject to call, and from the further fact that they were 
marked in red ink across the faee as the law directs. 

61 xq. Has the board of fund commissioners taken any action, 
and if so what, in respect to the disposition of this $3,000,000) paid 
to the Stute on the 20th of June, 1881 7 

(Objeeted to by defendants’ counsel as irrelevant and = incompe- 


oral 


tent.) 
A. Thev have not, only to the extent of 31,000. 


At this point the further taking of depositions in this cause was 


adjourned until to- norrow, June 13t th, at 10 A. M. 


J 


Pood) Parties met pursuant to adjourument, and the farther 


Ni Llornu, 1882. 


fakin ob dep sitions in this Was esx resumed, as follows: 
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Re-direct examination by Mr, Suteips, counsel for plain- 
tiffs. 

1Q. Mr. Walker, last night you were requested to loois at the 
Auditor’s Report of 1879 and 1880, and state In detail the maturity 
and the eharacter of the State debt; have you made such examina- 
tion, and are you ready to answer ¢ 

A. Lam ready to answer. 

2. Vlease state vour own way. 

A. In the Auditor’s Report for the year IS79 and 1880, page 
X NIN, is atable called the State debts; page NAN is a table which 
shows when the debt matures; page NLV isa table entitled bonded 
debt of Missouri, which shows the outstanding bonds and dates of 
maturity and amount matured each year; on page AV, atter page 
168, entitled renewal funding bonds, is a table showing the disposi- 
tion of the renewal funding bonds—the 5-20s—when thev were 
issued and when they matured. The term ‘renewal funding bonds,” 
aus used in this table, means 5—2Us. : 

38 Q. [find in the supplemental bill of complaint the following 
averinent: * Your orators further show that the aforesaid act of 
March 26th, 1881, went into effect under the provisions of the con- 
stitution of the State of Missouri on the 26th day of June, IS81, and 
that option bonds of the State of Missouri, known as five-twenty 
bonds, which were outstanding upon the said 26th day of March, 
1881, to the amount of $2,587,000, were, were, upon the 20th day of 
June, IS81. and also upon the 26th dav of June, 1881, and there- 
after remained, subject to call and payment. State whether or not 
that averment is true ? 

A. Not entirely. 

4+ (). State in what respect it is incorrect ? 

A. ‘The number of option bonds, or renewal funding bonds—the 
d—-20—was 516 bonds ot $1,000 each. 

5 Q. Was that all the 5-20s which were subject to eall 7 
155] A. Yes,sir; not of the State debt subjccc to call, however, 

6Q What amount of bonds in addition to the 5-20 were 
subject to call at that time ? 

A. 156 State debt proper. 

¢ (J. Amounting to $155,000 ? 

A. Yes, sir. 

8 @. Have you made out from the auditor's report a statement 
covering the time of the majority, and the time that the bonds were 
subject to call % 

A. That is found in the auditor’s report in one of those tables 
cited, 

9 (). Will you please state whether you have made out a sched- 
ule showing the history of the renewal funding bond of the State 7 

A. I have. 7 

10 Q. Will vou please annex that statement to vour deposition as 
an exhibit 7 
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A. Iwill do so. 

(Paper referred to is marked Exhibit A 3, and hereto attached.) 

if Q. Was there at any time previous tothe interview of June 13th, 
In vour presence, anything said by any member of the board of fund 
COMM ISSIONeLS, or by the board to Nir. Kasley, in reference to the is- 
signment of the lien of the State, and if so, what 3 

A. That is a duty performed by the Governor, and we oftentimes 
talked how it should be done. 

12 (). (Last question repeated.) 

A. ‘That was up on almost ‘every interview we had in which the 
subject came upas to on what terms they should pay the sum = of 
money Mr, KHasley was to pay shall be a sufficient sum of money to 
hold the State harmless by virtue of this transaction; that is, for the 
loaning of the State credit. 

J2(). State whether or not at any time, anv member of the board 
of fund commissioners or the board ever signed or agreed to accept 
S5,09¢ 000 as the sum suflicient to exonerate the State—sState treas- 
urer froin the pavment of the interest ? 

A. They did not, sir. 
1532 13 (). Did they ever make use of any other language 
| of any other kind that would convey that impression to Mr. 
Easley ? 

A. They did not. 

l4(). [find in the bill thisaverment: “That the only claim made 
upon your orators by the defendants, or any of them, or by any one 
upon the partof the State of Missouri, to any further or other pay- 
ment than the sum of $5,090,000, paid as aforesaid, was a claim that 
vour orators, or the Tlannibal and St. Joseph Railroad Company, 
shonld indemuity the State for the loss of interest which would arise 
between the time of the payment of the said $5,090,000 into the 
State treasury, and the time or times at which the ontstanding 6 per 
eent. bonds of the State could be called in and paid.” State whether 
or not any such claim as that was ever made by any officers of the. 
State, and if so, by whom 7 

A. [Lhave vo knowledge of any such claim being made. 

15 (). [tind in the bill this averment: That before the said 20th 
day ot June, 1881, an estimate was made by the fund commissioners 
of the amount of interest which the State would lose between the 
time of receiving payment as proposed by the said railroad company, 
and the times when the State could apply the money as aforesaid to 
the redemption of her bonds as aforesaid, and the said amount of loss 
Was estimated by the said fund commissioners to be about SL8U,0°0, 
and the otkered to accept the sum of SLS8O,000 as a fall equivalent there- 
fore. State whether or not any such estimate was ever made by the 
fund commissioners, if they offered to accept the sum of $180,000 as 
a full equivalent for the loss of the State 7 

A. They positively did uot. 

16 (). [tind this further averment in the bill: «© That your orators 
paid the sum of $3,090,000 to the defendant Chappell, on the 20th 
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dav ot June, TSS 1. pon the distinet representation, understanding 
and belief, that the only further clam made against them or the 
Hannibal & St. Joseph Railroad Company in be half of the State of 

Missouri was the claim measured by the seid sain of STP80,000, 
1333 and that the only question remaining was the qnestion to be 
determined was the question whether or not such further sum 
of $180,000 or thereabouts should or should not be paid.” State 
whether or not you, or any meinber of the board of fund commails- 
sioners, made any such representation to any officer of the rail- 
road Co.? 

A. I make the same answer, they did not. 

17 Q. Was the sum of $3,090,000 paid to the defendant, Chappell, 
upon any understanding and belief derived from any statements or 
acts of the fund commissioners that the only matter in difference be- 
tween the parties was the payment of this sum of S180,000 % 

A. I make the same answer. 

18 Q. Do you know whether Mr. Easlev, before the payment of 
the money on the 20th of June, knew that the option bonds which 
were then held in the school fund and the semin: uy fund had been 
converted into the éonsolidated certificate of indebtedness under the 
act of March 23, 1881 7 

A. I dowt know. 

19 Q. Did you ever have any conversation with him in reference 
to that subject previous to the payment of this money ? 

A. The subject of how many bonds were subject to call was the 
subject of discussion while we went to New York, and at New York, 
and, perhaps, that came up afterwards, also; whether ie knew how 
we done that [ don’t know. [ think likely he didi’t know or hadn't 
read the transactions of the Legislature direc ting by what authority 
the fund cominissioners placed ‘that number of 5-20 bonds in the 
school fund. ; 

20 Q. Was that before the payment of the money ? 

A. No, sir; it was afterwards. 

21 Q. Then you dowt remember any conversation with him in the 
subject previous to the payment of the mone es 

A. Other than we had at New York on the 18th of Febru: ry; in 
conversation J then told lim we eouldn’t do this because there were 
not bonds enough subject to call to absorb this money and there was 

another diftic ‘ulty in the way. 
1554 22 Q. Did you tell him and Mr. Dowd and Mr. Root. the 
reason why these bonds were not subject to call in New York? 

A. No, sir; I made a statement of them. that they were in the 
school fund and not subject to call, and I thought the gentlemen ac- 
cepted the statement. 

23 Q. You said to them they were in the school fund ? 

A. Yes, sir; and not subject to call. I don’t think I went on to 
show them how it was like I have here, when you asked me about it. 

24 QQ. I tind the amended sup plement: Ul bill this averment: 

“Your orators further aver and show. that they paid the said 
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$3,0000,000 to the State as aforesaid, under and in pursuance of the 
act of February 20th, 1865, as a present payment actually made and 
immediately to be applied to the payment and discharge of $3,000,- 
O00 of the principal due from the railroad company to the State ; 
that said sum of $3,000,000 was received by the State and its officers, 
defendants herein, as a then actual payment of $3,000,000 of the 
principal due froin the railroad company to the State, and to be at 
once and immediately applied to the payment of the said principal 
sum of 85,000,000.” 

State whether before the payment anything was said by the offi- 
eers of the railroad that they were paying this money as a payment 
actually made and iminediately to be applied to the payment and 
discharge of the $3,000,000 of principal due from the railroad com- 
pany to the State? 

A. If that means by its being paid by handling mm New York, I 
should say, [ don’t know. 

25 Q. The question is at any time. 7 

Judge Dinton: You mean after the transaction ? 

Mr. hoor: You mean anything said to him, de you? 

Witness: There was nothing said by then: to indicate that that 
was In full payment or meant to discharge the whole debt. 

26 (). Was there anything said by any State officer previous to the 
pauvimeut, or at the time that vou agreed to receive the money, that it 

should be an actual payment of $3,000,000, principal due 
1535) from the railroad company to the State, and to at once and 

Immediately applied to the payment of said principal sam of 
$3,000,000 was there anything said about that ? 

A. I dow’t think anvone ever said that should be the terms on 
which we would receive it. Mr. Kasley stated to us, he began with 
thesum he offered and he wanted it understood tor that purpose and he 
kept on; so with Mr. Dowd, on the 26th of May; the proposition 
Was always to that point, that they wanted to pay and discharge that 
debt at that; the same time we always insisted that we would not re- 
ceive it for that. 

27 (). Was there any understanding or agreement other than that 
which was embraced in the paper which General McIntyre read to 
Mir. Easlev and which was embodied in the letter of instructions by 
the fund fund commissioners to the treasurer ? 

A. That eovered the case as [I understand it; I have not heard 
Mr. Easley complain or claim that that was not the understanding 
from that time to this. 

28 (. Now again, [ wish to ask after the payment of the money 
and when the question of the Governors making lis assiguinent 
was under discussion you didn’t frequently have conversations with 
Mr. Easley and hear him have conversations with other State officers 
on the subject of getting the matter into court ? 

A. The term “frequently” might go bevond the number of times 
IT could give. After the receipt of the money on the 15th of June, 
the matter did not come before me other than occasionally the sub- 

S35 
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29 4), Now, in those conversations did) Col, Kaslev at any time 
ever state or intimate that he had been surprised and misled by the 
action of the fund eommissioners in the manner in which they ae- 
cepted this money ? 

A. Why, he surely did not. 

30 Q. State whether or not you were a member of the Legisla- 
ture at the time the renewal act of 1874, entitled “An act to anthor- 

ize the issnanece of new State bonds, &c., issued to the [Lannui- 

336 bal & St. Joseph Railroad to maintain and perpetuate the 

first lien of the State and to secure the pavinent thereot,” 

Was passed ; and if so, will you please state, ib vou know, at whose 
Instance that was passed, 

A. I think the Hannibal & St. Joe Railroad Company desired 
that act, and they had quite a number of friends to use more or less 
intinence to have it passed, who were entirely engaved 1} the prose- 
cution of that bill as lobbying members. 

31 Q. Do you know whether or not any officers of the road were 
there lobbving the bill throngh 7 

A. I don’t know that IT know who were the oificers then; [ ean’t 
eall to mind now, 

32 Q. Do you remember whether A. W. Lamb, of Tlannibal, was 
there 

A. Ile was. 

53 Q. Do you remember whether or not he was at that time pres- 
ident of the railroad ? 

A. Ido not. 

$3 (. Do you remember Mr. B. F. Carver, of New York, was 
there ? 

A. I don’t know that; I am not acquainted with the gentleman, 
hot personally, 

oo (). None of the present oftticers of the railroad were there to 
your knowledge ? 

A. Well, Willard P. Tall was there, but I don’t know whether 
he was attorney then or not, but he spoke of the imterest the bill 
would be to the people, and Mr. William A. Tall, called Judge 
Hall, and Mr. John B. Henderson, they were there. | 

36 Q. Was it your understanding at the time that these gentle- 
men were representing the railroad and urging the passage of this 
bill ? cos 

A. I can’t say whether they were authorized to represent the 
road, but they were active in the interest of the bill and for its piiss- 
age wnmong the members, but what interest they had in the road or 
connection with it Tam not able to say. | 

57 Q. Was it not the understanding between the State oflicers 
and Mr, Easley that this $3,090,000 was to be accepted by the State 
in order that the question of whether the payment was a suflicient 
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payment under the aet of 1865 might not be taken by Mr. 
Kasley into the courts for final settlement ? 

A. Well, Ll dom’t know that I could say so; I don’t think 
he said so, but [ think we agreed they owed that sum, and we could 
take that on account, not in full satisfaction, then, after that, de- 
ermine this undetermined amount: but just how they would do it 
that I don’t think [ remember that he had that object in view. 


3¢ Q. Tle stated nothing of the kind in your hearing that you re- 
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member ? | 

A. Not at that time; ap to the time, to the day we agreed on it ; 
bat there is something that was asserted that le would proceed by 
mandamus on the Governor after coming to a conclusion as to the 
pavinent. But before this [ dow t think he said anything like that to 
me or to any one of the fand commissioners in my presence; if he 
did so T can’t remember. 

38 Q. Did you hear any such conversation as that between Mr, 
Mr. Easley and the Governor, or Mr. Easley and the attorney- 
general ? | 

A. before that time ? 

sY (), Yes. 

A. No, sir; I think not. 

40 Q. [mean before the peterview of the 15th of June. 

A. I think not. as to how he would do, or that he wanted to do it 
that wav, but that they would determine that question afterwards. 

41 (). Mr. Walker, did the State otfcers ever urge upon Mr, Eas- 
ley the payment of this amount of money, or was the anxiety and 
argeney upon the other side: 

A. Tt was upon the part of Mr. Easley, that he wanted to pay it. 

42 (Q. It was the dispesition of the fund commissioners not to re- 
celve it 7 . 

A. It was their disposition up to the time we did it that it was not 
to the best interest of the State to do it; we never made any prop- 
ositions to receive it for that reason. 

430), Is it not a fact that Mir. Eastev was repeatediv informed 
that owing to the condition of the State finances and the times when 
the bonds were subject to call and. the enmibarrassment that would 

ensue upon the payment of the money, that the fund com- 
1858 missioners preferred not to receive the monev ? 

A. He must have been impressed with that view of the 
fund comunissioners that we didn’t want to receive it, that if would 
be embarrassing to us to reeeive it, and that if was a part of the ob- 
ject In Sole’ to New York to show the people there that if would 
embarrass the State, and that thev were Inistaken in the character of 
the bonded debt due and talling due soon. 

44 Q. [L tind in the answer of the Tlanmibal & St.Joseph Railroad, 
one ot the defendants in this case, this statement: 

‘This defendant admits and avers that before the 20th day of 
June, ISS#, to wit: in the month of February, 1881, an estimate was 
made by the defendants, the fund commissioners, of the amount of 
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interest which the State of Missouri would lose between the time of 
receiving the payment of the said three millions of dollars under the 
act of 1865, as proposed by the defendant, and the times when the 
State could apply the money as aforesaid to the redemption of ler 
bonds; and the said loss Was so estimated at about S1TS0,000, and 
that said fund commissioners offered to accept the sum of S180,000 
as a full equivalent of the afores: id loss, acting therein acting therem 
by and through the defendant, John Walker, the auditor of the State 
of Missouri, “and their duly authorized representatives.” — State 
whether or not you at any time, ac ting for the tund cominissioners 
ottered to accept the sum of $180,000 as a full e quivalent for the loss 
of the State 7 

A. I did not. 

45 (). Or did you ever individually offer to accept 7 

A. I did not. 

46 @. T find in the letter of Mr. Kasleyv to the fund commissioners, 
dated M: iv 26th, 1881, this language: “If vou are willing to accept 
sald sum, (referring to the three million dollars, together with all 

interest which has accrued thereon and which remains unpaid 
1559 up to the time of making said payment, ) and direct the treas- 

urer to give a receipt and the Governor the release provided 
for in said act, [ will be pleased to know at once when and in what 
shape you would hke the funds.” State whether the Governor was 
ever directed by the fund commissioners to give the release provided 
forin the act of February 20, 1865, or any other release. 

A. He was not. 

47 (). [find in the testimony of Mr. William Dowd, taken in New 
York, this question : “Q. Mr. Dowd, you stated that What vou 
wanted decided in your dispatch of Mav 17th, to Mr. Easley, was 
whether the State officers would receive the money Without an ad- 
ditional sum of $180,000; did any State officer ever make a propo- 
sition fo you orto any of your directors of vour road that if vou 
would pay three million one bundred and eighty thousand dollars 
they would accept the money and give vou the transter of the lien 
on the road ? A. [ understood positively from Mr. Walker that 
the payment of — sum would be the State’s claim on the road.” 

State whether or not vou ever stated anvthing of that sort to Mr. 
Dowd or onshiaae trom whieh he could understand that vou agreed 
that $180,000 would pay, in addition to the three millions, the State 
claim 7 

A. I state in most positive terms that [ did not. 

48 Q. I find in the testimony of Mr. Root this statement : 

‘«T understood him” (rete tring to yvourse If) ** to state that if Wwe 
would pay S1SO.000 in addition to the three millions ot dollars and 
interest accrued to the date of the pavment, that would be satistie- 
tory to the officers of the State.” Did you ever state anvthing of 
that sort to Mr. Root ? a 

A. [did not; I certainly did not. 
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49 (), [ find Wn the testimony of Mr. Root this question and 
answer: 

“Pid von understand Mr. Waller as asking the road to make a 

present of S180,000 to the State? A. That is just about it, 
1540 that is the precise ground on which we declined to do it.” 

Did you ever make any such statement or request to Mr, 
Root ? ; 

A. [made no such request of anybody, 

90 Q. [tind in Mr, Root’s testimony this question and answer : 

“(). When the question of the installment plan came under dis- 
cussion, Was any definite sum fixed which should be put in the in- 
stallment ? A. There was.” 

“(). What was thatsam? A. Three millions of «ollars.” 

State whether or uot in your interview in New York, anything 
Was said in the discussion of the installment plan, about the amount 
that the road was to pay, and if'so, what the amount was? 

A. Tam hardly able to sav that that sum was fixed but that we 
agreed—my proposition for the installment plan was that they pay 
such an amountatsuch times as the fund commissioners might ask, that 
would enable them to dispose of the moneys then received, in a 
manner that would not be damaging to the State. 

51 Q. The question [ asked was whether that suin was fixed at 
three millions ¢% 

A. [don’t think it was, but IT wouldn't insist positively it was not ; 
[have not thought of that particalar point since and [would not in- 
sist that it was not, but I am not prepared to say that it was; if 
there is any cirumstance connected with it calculated to refresh my 
memory Twill be glad to have it. but farther than that I dowt re- 
member whether that was done or not; but I remember my thought 
Was that they pay in such payments and such amounts as the fund 
commissioners night direct. 

52. Q. T find in Mr. Easlev’s testimony, referring to the interview 
that he had with yourself, Gov. Crittenden and Mr. Chappell, on the 
10th of Jimnarv, ISS1, this question and answer, 

-Q. Was any sum mentioned in that interview of what you in- 
tended to pay ? A. Yes, sir.” 

-(). What was the sum? A. Three millions: of dollars 
1341 and the accrued interest to date that should pay it.” 

Reeurring now to that interview, state whether or not aunyv- 
thing was said about the amount they expected to pay. 

A. I dont remember of there being any such interview on the 
10th of January between the gentlemen named; that was Inaugu- 
ration day, nid inost of the time was tilken Uy) from: noon until even- 
ing in the inanguration ceremonies, and T don’t think there was any 
mecting or coming together of the party ; it was late betore the 
Governor was in the office, and then he was engaged in approving 
the bonds oft the ViLrlous othieers eunid] subseribing the COMMISSIONS, OF 
something of that sort, and [don't think there was any conference 
hetween the parties connected with it. 
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53 Q. I find in Mr. Easley’s testimony this stutement: “After the 
receipt oft that letter,” (referring to the letter of May 2th.) ‘were 
you not notified by Gov. Crittenden, or by any members of the board 
of fand commissioners, that they were of the opinion that the mea- 
sure of the road’s liability was the payment of the entire unmatured 
coupons on the State aid bonds, and that they were not willing to 
accept a proportion, as made by Mr. Dowd, of three millions and 
interest up to the time of payment, as a full comphance with the act 
of 1865?” 

A. No, sir; I was not informed by Gov. Crittenden or any other 
member of the board at any time prior to June 20th, LSS. 

54 Q. State now whether you or any other member of the board 
of fund commissioners, to your knowledge, informed Mr. Hasley 
prior to the 20th of June, 18s], thist vou were not willing to accept 
the proposition, as made by Mr. Dowd, of three miilions and interest 
up to the time of the payment as a compliance with the act of TSbo, 

A. We were not at any time willing to accept that sum of money 
in tull payment. 

55. The question was whether you so informed Mr. Masley. 

A. We did not; we did-not inform him that we would 
1842 accept that, and he was told at all thmes when it came up it 
wouldm’t be enough, and that we would mot accept it on those 

terms. 
he-cross-examination by Judge Ditton, counsel for plaintitts : 


1 x-q. Mr. Walker, what is the book to which you have referred 
as containing the statement of the condition of the State’s indebted- 
ness In vour examination this morning? Please give the title page 
of the book. 

A. State Auditor’s Report. 

2 x-q. Read the title page. 

A. State Anditor’s Report to the Twenty-first General Assembly 
of the State of Missouri for the fiseal vears, January Ist, 1879. to 
Deeember 51, 1880. | | : | 

3 x-q. Published at Jefferson City, Tribune Printing Co., State 
Printers & binders, 1881, isn’t it ? : | 

A. Yes, sir. 

4 x-q. Please look at the table on page ALVin that book. Does 
that correctly show the outstanding bonds, and the dates of maturity 
and the amount matured each vear ¢ : 

A. I think it cloes. 

6 x-q. Please turn to schedule, forming a part of the statistieal in- 
formation in that report, hnmediately following pave iOS; does the 
Statement Upon page VI of that schedule 1 contain a correct state- 
ment of the outstanding Missouri Pacific Railroud bonds of the State 7 

A. [ think it does. 

6 x-q. Does page VIL of that schedule eontain a correct statement 
of the outstanding North Missouri Railroad bonds * 

A. ET think it does; [ dowt know of any error 
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7 x-q. Does page XV of that statement contain a correct state- 
ment of the renewal funding bonds, otherwise called option bonds, of 
the State ? 

A. LI think it does. 

8 x-q. Do pages NVIT and NVITI contain a correct statement of 
the outstanding Tanmibal & St. Joe State aid bonds 7 

A. There is an error in that as to the maturity of one of those 
batches, but what it is [ haven’t the means before me to desig- 

hate. 
1343 9 x-q. Which page is it ? 
A. I can’t tell now, but that is marked and I could in time 
ascertain the error. 

10 x-q. Either those maturing November 10th, IS86, or those ma- 
turing February 20th, 1887, is incorrect ? 

A. Yes, ene of those is incorrect. 

11 x-q. but you don’t know which and what the correction should 
be % 

A. No, I can’t make the correction, but there is an error in that 
table. | 

i2 x-q. Otherwise the table is correct ? 

A. I believe it to be correct. 

[3 X-q. Please look at schedule 10, forming a part of the State 
statistical information ; does that contain a correct statement of the 
bonds of the State to which vou have referred as being included in 
the school and seminary funds ? 

A. I think it does. 

i4 x-q. Please look at page VI, of schedule 1; does that contain 
a correct statement of the State bonds proper, or State debt proper ? 

A. In a marginal note it savs: * And the 157,000 of the above 
series, April Ist, may be called.” One of the number, No. 28, is 
in the school fund, and that much is not correct. 

1. X-(. Is that table otherwise correct 7 

A. I beheve it is, the other corrects it; I believe that is correct as 
far as [I can see, 

16 x-q. TLow many 5-20 option bonds were there outstanding and 
subject to call on the Ist of July, T8st, including and assuming for 
the purposes of this question that the option bonds which were in the 
schoo] and seminary funds were outstanding and subject to eall ¢ 

A. [ can’t answer without taking «a great deal of time. 

17 x-q. low many 5-20 option bonds were called and paid by the 
State between the months of February, 18381, and the first of July, 
Iss : 

A. I dont think we paid any. 

Ls X-q. According to vour estimate there were S8516.000 five- 
twenty option bonds of the State outstanding not in either the school 
or seminary funds and subject to call and payinent on the 20th of 
June and Ist of July, i881, were there not? 


A. ol. 
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19 x-q. Then if there were 716.000 of those bonds ont- 
1544 Sti anding ana subject to ¢ “ull. anid hol an thie school oT scMminary 
funds on the Ist of i anuary, INal. SZ00.000 must have been 
ealled between the Ist of January and the 20th of June, must there 
not ¢ 
A. I think not; ITanswer it from the fact that we didimt call in 
any bonds between those dates. 
20) x- q. You reeolleet that 7 
A Yes, didw’t call in any bonds between the Ist of January, 1881, 
and the Ist of June of that vear. 
21 x-q. Or pay any bonds of the State whatever 
A. The Ist of June we paid $250,000 revenne not iIneluded in the 
auditors report in any of these calculations made, none of those pay- 
able to which vou have referred, but for another matter, for a specitic 
purpose, $250,000, payable on the Ist of June, 1881, not of the re- 


v7 


newal or option. 

22 x-q. On railroad State aid? 

A. Yes, not included in any of these tables. 

3 x-q. Then I understand that there were none of the bonds which 
were mentioned in this anditor’s report for IS79 to TSS] called 
paid between the Ist of January, 1881, to the Ist of July, ISS7 7 

A. Oh, ves. all those bonds [ mentioned in this report as revenue 
bonds, | ut not included in these tables at all, 

94 X-(. W i] you point out where they ure mentioned ¢ 

A. Page 29, toot note. 

25 x-q. The amount of the bonds which were pad between the 
Ist of January, 1881, and the Ist of July, i881, then, were $250,000 
of revenue bonds, issued June Ist. IS79. and mentioned on page 
bo. 4B. ot this auditor's report, Is that correct In the note ¢ 

A. I beheve that is so, unless there Was four bonds in the treasury; 
there was some dispute as to the date; I don’t remember whether 
they were all between those dates or afterwards, those we took up 
during the year; We took up two other bonds, not of the funding 
debt, however: neither of these six were of that class of debt, hut 
I can’t tix the date we paid those six bonds. 

26 x-q.  Llow many bonds of the State debt proper were 
1545 outstanding and subject to call on the 20th d: avot June, S81, 
and the Ist of Julv, S81 ? 

A. 156 bonds. 

27 x-q. Of $1,000 each ? 

A. Yes, sir. 

28 x-q. How many five- twenty bonds not in the school fund or 
semln: uy fund beeame subject to eall and paviment on the Ist of De- 
cember, 1881 ? 

A. On the 1st of Decembe rr, I believe it was 225. 

20 x-q. That is, in addition to the bonds which were alre dy sub- 
ject to call and payment on the Ist of Jaly ? 

A. 'f cs, sir. , 
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senunary funds became subiect to calland payment on the 15th: 
May, 1882 ¢ | ie 

A. 829. 

Si x-q. [low many State aid bonds proper other than those al- 
ready mentioned became subject to call and pavment on the Ist ot 
Julv, 1852 ? 

A. 7, due Julv Ist, 1882. 

d2 x-q. How many other State aid bonds proper will become due 
and subject to payment on the Ist of October, 1882 ? 


A. Ven. 


+) 
ae 


»>x-q. Tlow many State aid bonds will become due April Ist, 
Tax: 

A. One bond. 

34 x-q. Tow many in May Ist, 1883 ? 

A. lad. 

59 x-q. Tlow many in Aneust 7, E885 7 

A. 100. 

26 x-q. Lhow many Pacitie Railroad aid bonds were on the 20th 
of June. PSST, and still are outstanding which will become payable 
on the léth of May, 1886 7 

A. 1,229, $1,000 each, 

(Defendants? connsel objects to all the testimony showing when 
the bonds matured subject to payment in this matter as irrelevant 
and mecompetent; that the State has a perfect right to use the money 
after itis paid into the treasury as it pleases without reference to the 
claim of the plaimtiifs in this case. ) 

37.x-q. Mr. Waller, the renewal funding bouds to which you 
have referred and the 156 of State bounds proper to which you have re- 

ferred as being subject to call on the Ist of July, 1881, were 
13460 bonds which had not actually matured, but under special pro- 

Vision contained in the bonds were subject to call aud pay- 
ment by the State prior to maturity, were they not? 

A. Thev were. | 

38 x-q. The other bonds which have been mentioned by vou in 
vour testimony in answer to my questions were bonds which became 
actually due on the dates mentioned 7 

A. IT will sav matured; ves. 

50 xq. Mr. Shields inquired whether the fund commissioners had 
ever instructed the Governor in respect to making the certificate re- 
quired by the 2ud section ot the act of February 2). LS65: is It 
vour uuderstanding of vour duties as tund commissioners that you 
hive anv control or supervision over the (FO\ ernor in threat respect ¢ 

A. None: that is a matter that the Governor has control of. 

40 x-q. State where the $5,000,000 Which were paid on the 20th 
of June, ISS81, now are ? 

(Counsel for defendant objects, as the plepdings admit they are in 
the State treasury. ) 

A. In the Bank ot Commerce of St. Louis, less 890,000 for inter- 
est and §-,000 paid on a matured Hannibal & St. Joe bond. 
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41 x-q. Do vou know what the Bank of Commeree has done with 
this fund or any part of it 7 

(Connsel for defendant objects to the question as irrelevant and 
Incompetent. ) 

A. I do not. 

42 x-q. To whose credit does the three million stand in the Bank 
of Commerce *% 

(Counsel for the defendant objects, as the books of the Bank ot 
Commerce will show.) 

45 x-q. “Vo what fund of the State does that stand to the eredit of ? 

(Counsel for the defendant objects as irrelevant and incompetent, 
as the books will show.) 

A. Tothe State revenue tund on our State books, not on the bank 

hoolss. 
1347 45 x-q. Has the said three millions of dollars paid on the 
20th of June, EXS81, ever been transferred to the credit of the 
State sinking fund ? 

A. Not all of it. 

46 x-q. How mueh of it has been transferred to that fand ? 

A. 81,000, 

47 x-q. No more ? 

A. No more. 

Dv Mr. SHIELDS: 

48 x-q. Jndge Dillon has asked you abont the money being in the 
bank in the city of St. Louis; do you mean to Intiinate that that 
money is not now in the State treasury and a part of the State 
funds ¢ 

A. Part of the State funds, but by arrangement in the bank ae- 
cording to the statutes of the State. 

49 X-(]. The bank being the depository of the State’s money ¢ 

A. Yes, SID. 

a0 X-(]. And it is there with the other moneys of the State? 

A.. Yes, sir; with the other moneys of the State except what we 
pay out on daily account, or nearly so, in the discretion of the treas- 
ree > the Sabne rule FOVEPHS that iis “ull other MONeYVs, 

51 xq. [tis not there as a special deposit 7 

A. Not at all, 

JOUN WALKER. 


George W. Kasley, being recalled tor further cross-exwmination by 
defendants, deposeth and saith : 
Direct examination by Mr. GLover: 
Kasley, a witness recalled for further cross-examination, he having 
already testified im this case, a paper entitled Rosewell G. Rolston 
and others, complainants, vs. Thomas T. Crittenden, Governor of the 
State of Missouri, respondents, in the Cireuit Court of the United 


10). Defendants’? attorney produces and shows to George W, 
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States for the eastern division of the western district of Missouri, in 
equity, purporting to bein torm an iallidavit of the witness. Greorge 
W. Easley, hereto annexed and marked Exhibit A 4, and 
1548 0 hands said paper to the witness and asks lim to read it, 
The Witness. I have read it, 

1). Please state what vou know about that paper? 

A. My impression is that this is the paper handed by me to Gen, 
McIntyre at the Planters’ House in this city on the evening before 
the hearing of the motion for injunction im this case in February 
hist, 

2). Ilave vou any donbt abont it; von sav “itis my impres- 
sion,” vou cant say with certainty that this is a copy 7 

A. Well, a paper of this character, which [ recognize and believe 
to be the same paper, 

3 4). Is the paper vou now hold in vour hand, the Exhibit last re- 
ferred to, a copy of any other paper 7 

A. It was a duplicate. 

4). Intended to be given him as a copy of the affidavit vou had 
made in the cuse ? 

ci. Yes, sir. 

29). [lad you sworn to the copy which was intended to be tiled ? 

A. Not at the time of handing him this paper. 

WH (). At any tine was it sworn to % 

A. L think [Tdid. [think on the sueceeding morning. 

7. And then what did vou do with it 7 

A. Tlanded it to Mir. Root. 

SQ. Who did vou swear to it before ? 

A. Some officer in the United States court building; I dowt re- 
member whether the clerk or some one of his deputies, 

9. Whether Mr. Selby or not ? 

A. It was Mr. Selby or one of his deputies, 

10 Q. You dom’t kuow whether it was filed ? 

A. My memory of the thing is Mr. Root determined not to file it. 

11 Q. Bat you intended to file it at the time vou served that on 
Geo. Melntyre as a copy, vou intended at that tine to do it? 

A. It was in contemplation. 

12 Q. And afterwards it was not filed ? 

A. I think it was not filed. 

13 Q. Having read this paper, Exhibit A 4, [beg leave to direet 

your attention to this part of it: 
1540 + Afhant further states that his attention has been called tothe 

afidavit of Governor Crittenden, filed herein, as to the conversa- 
tion alleged to have oecurrec Ol or bout the bth dav of June, ISS], 
and that said conversation, so faras it goes, Is substantially correct 
with this modification: that said Crittenden then and there said the 
tnatter Was of too much importance, and involved too laree a suin of 
money, and too difficult questions of the law, and iiposed too great 
a responsibility upon him for him to execute any assignment or con- 
vevanance to ihe trustees, untess le should: first be directed to do so 
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by some court construing the payment to be the amount of money 
contemp iF a by said act of February 20th, 1865. 

+ Affiant further states that in pursuance and because of the Gover- 
nors peo purpose not to execute said release until the act of 
Febroary 20th, 1865, had received the construction that afhant 
always contended was the true and proper one; that is, that the sum 


of money required to be paid was the $3,000,000, the principal of 


the loan, and such interest as has accrued and remained unpaid at 
the time of making said pavinents, and for the purpose of procuring 
the construction of said act, afhant and said Governor and attorney- 
general did agree upon an agreed statement of facts, and did submit 
the same to the Supreme Court of the State of Missouri, and that 
said court decided that they had no jurisdiction thereof, and retused 
to entertain the same,” ete. 

Now, Col. Easley, baving read that, | wish to ask von whether or 
not vou may not have been mistaken when, in vour examination 1 
New Yori, you stated, if vou did state, that at no time prior to the 
20th of June, 1881, did the Governor ever say to you that he wonid 
not execute an assigument of the mortgage? The question is 
whether you could be mistaken 7 

A. I was not mistaken in the statement [ made on the examina- 

tion in New York, The mistake is inthis paper. If you will 
1350 permit me, IT will explain how it arose, 
14 QQ. Of course; that is the object, to have you explain 
how the conflict arises. 

There were two conversations in preparing this affidavit; one 
on the 15th of June, and one on the Uth ai and one consul- 
tation with Mr. hoot ; the one on the 15th of June, Mr. Root and 
myself both determined to be vesboaacl This affidavit was written 
out on scraps of soft paper, and we determined to take that out, that 
conversation of June 13th, as not beine material Atter we had 
done that, J took these SCPAPS and went to Mer. Holland and Allen 
and Mr. ELlolland or Adlen, [T dowt reeollect which of the two, I 
dictated this athdavit to. I intended to drop out the conversation 
of the 13th of June. I got that date confused, and this conversation 
should have been attributed to the 9th of July. 

lo (). You mean the date of Jane 13th in the affidavit should 
have been July 9th? 

A. Yes; that’s what IT mean. 

i6 QM. When did you discover that error ? 

A. LT discovered it in New York, though at the time of making 
this affidavit it did not occur to me. 

17 (). low? 

A. IT say at the making of this affidavit it didn’t oeenr to me at 
all. At the time this aflidavit was made [ was verv much over- 
worked and in very bad health. | 

Is (). Now, Is there any other explanation you Want to make 
about it? 

A. No, sir; that is all the explanation there is to be made to it. 
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Tt is Just simply the wrong date; that is all there is to that. The 
substance of the conversation given as occurring on the 13th of June 
occurred on the 9th of Jul Vv, and the coversation that did oecur on 
the 13th of June I determined that it was material and not neeces- 
sary to putin the affidavit, 
19 ¢). Was that on the same subject—the conversation on June 
15th—on the same subject as the one that occurred on July Oth? 
A. Novsir; the conversation-—let me have the record, and 
1351) Twill show vou what the conversation was, The conversa- 
tion there on the T3th of June was on going to lis office in 
the morning. Ile said that he expected at the meeting of the fund 
commissioners Which was then presently to be held that they would 
determine to accept our money, and that there had been considerable 
eriticisin grown up about Mr. Walker’s visit to New York, and there 
hight other and farther eriticism grow up 4) about the matter, and 
that us | Wiis the only ventlempun connected with the rallroud whom 
he knew. aad as he and [had always been personal friends, he would 
expect me to stand by him in the matter, and [ said in a general way 
hat [ would. 
20). As von said in the New York examination 7 
A. y es; that was jotat in this athidavit originally as of the date of 
June P3thoin the memorandas that we prepared for it, and then tol- 
lowed this conversation of June 15th—no, of July Sth, and then 
following on the heels of that the agreements and the agreed cause, 
and in takine that out I ot the WPrOLLE date substituted tor that con- 
Versation, 
214). And vou delivered it to Gen. Meintyre, and you made the 
aflidavit to it without discovering the error ? 
A, Yes, sir, 
ee Ae. (by , Frid ve DILLON Rs) [low do vou fix the date of July Oth 7 
A. \V liv, by refreshing mv memory by all the papers and havin o 
thonght over the entire discussion. At the time of m: king this alti- 
davit I had given the matter no thought; IT had no papers by me 
and nothing to refresh my memory at all, 


4 


23 (). | will call vour attention to a dispatch already in evidence 
IN COTM) tainants 1) lendings ancl }) roots, puge L75, under —— of July 
Qth, ISST. Will vou read that to the examiner and state whether 


that is the conversation referred to a the avenann®. 

A. Yes, SIV, if Is dated Jetherson ty, Musson rh, July Oth, IS], 
and is addressed to William Dowd, pres dent, 78) Broadway, New 
York: * Governor refuses to tr uuister State lien, but agrees to submit 
cul) agreed euse to Supreme Court as ear “a ius possible, to determine 

~ whether we have paid money enough. Lam drawing agree- 

1352 ment. and DT will send if to vou before T submit it to Gover- 

nor’ Signed by me. The language attributed to the Gov- 

ernor there as of June 13th in this exhibit A 4, actually occurred 
July Gti, on the date of the reading of this dispateh, 

24. And vou thought When vou made the affidavit to that July 
“thi Wits dn that pauper Whereas by error June L5th was there 7 
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A. Yes, sir, that is what it was intended to be. 
GEO. W. EASLEY. 
Subscribed & sworn to before me this 22nd June, 1882. 
L. L. WALBRIDGE, 
Notary Public, 
JUNE l4tru, 1882. p Hy 
Parties met pursuant to adjournment, and the further taking of 
depositions progressed as follows : 
Thomas T. Crittenden, of lawful age, being produced, sworn, and 
examined, testified as follows: 
Direct examination bv Mr. SHIELDS : 
1 Q. State vour name, age, residence, and what official position 
vou hold, if any 7 
A. Mv name is Thomas T. Crittenden; [san 50 vears old; [ re- 
side at Jefferson City, Mo., and at present am Governor of the State 
of Missouri, 
2). When were vou inangurated Governor ? 
A. On the 10th of January, 18st. 
3. As Governor of the State, what relation do vou hold to the 
board of fund commissioners 7 
A. Tama member of the board of fund conmissions by virtue of _— 
the office of Governer. 
4 U). Are Vou acquainted with (seorge W. Hausley ¢ 
A. Lam. 
5. What relation, if anv, did he sustain towards the Tannibal 
and St. Joseph Railroad Company in the vear TSS] % 
A. I think he was attorney of the road. 
13535 6. Did vou have any conversation with Mr, Easley on the 
subject of the Tfannibal and St. Joseph Railroad’s paving to 
the State the indebtedness which it owed the State by virtue of the 
Issuance of what are commonly known as the Hannibal and St. Joe 
State aid bonds, under the acts of 1851 and 1855: and if so, state 
when did you first converse with him on that subject ? 
A. I have had conversations, various convers:tions, with dim in 
regard to the bonds issued under the acts of T85L and 1855-—State 
aid bonds of the Hannibal and St. Joe Railroad, and Tam unable to 
say definitely when the first time was that anything transpired be- ii 
~ 


tween us in regard to them. 

7. Q. In that first interview what relation did he represent himself 
to hold to the Hanmibal and St. Joseph Railroad % 

A. The attorney of the road, was mv understanding at the tune 

84). Now, will you please begin at the first interview that vou had 
with Mr. Easley and give a detailed statement, as near as you can, 
of what took place, who were present, and what was said by both 
partics in referenee to this matter 4 | speak now of the first inter- 
view. 


~~ 
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A. [don’t remember, as T stated before, definitely when the first 
Interview Was had with Mr Kaslev in regard to this matter. It is 
possible that he may have spoken to me on the 10th of January, the 
dav that [ was inaugurated as Governor. If he did T have no reeol- 
lection of it at the present time, for Lam frank in saving that I did 
not know on that day that I was one of the tund commissioners of 
the State, and it he did say anything to ime it was merely to men- 
tion the fact that he was there for the purpose ot trying to secure a 
settleinent with the State in some way. 

OQ). State whether or not the fund commissioners had a meeting 
on the 10th of Jiumuary, to your knowledge, | 

A. They did not. 

LO «). State whether or net the treasurer, Mr. Chappell, was a 
member of the board of fand comunissioners at that time. 

A. [le was not. 

11 (). Then whatever conversation, if anv, was held on that 
[554 day was not an ofhcial interview between the board on the 
one hand and Mr. Easley, representing the railroad company, 

on the other ? 

A. Not atall. The board was not organized, as I have stated be- 
fore, on that day. 

[2 &). Do vou remember when the board was organized ? 

A. On the 2ist of January. | 

i334). Previous to the 21st of January had vou anv interview with 


Mir. asley on this subject personally, or at which interview other 
members of the board of fund commissioners were present ? 

A. No, sir; not to my recollection. Now, Mr. Easley may have 
sud to ine, and [think it is qmite probable that he did, * You will 
recelve rat letter from Our people 1n regard tO the settlement ot this 
S3.000.000 loan of the State to the road; and [I think it quite possi- 
ble that he may have said that Mr Dowd would commimanicate with 
us a proposition for the settlement of that matter under the law of 
865. [think DLsaid to Mr. Easley,in response to that statement of 
his. that whenever the letter came there it would be sufficient for us 
to consider it; or a proposition came from Mer. Dowd that we could 
not consider anything until it was officially brought before us. 

lf. On the iOth of January, Pad, 0 find, on page 155 of the 
printed record, a letter from Mr. George W. Easley to Elihu Root, 
New York, 110 Broadway, in which he savs: ** D have jast had an 
interview with Gov. Crittenden, State Auditor Walker, and 'Treas- 
urer Chappell, with reference to the mortgage and payment of State 
debt under the act of February 20th, 1865. Governor Critierden 
suggests that some legislation will be necessary to enable the State 
to handle the funds profitably when paid in. Ile suggests that 
President Dowd formally notify lim of our purpose to pay, naming 
the time within which we expect to accomplish it, so that he can 
have something on which to base a inessage to the Legislature, rec- 

>. 


ommending such manner of disposing of the funds as to him 
1355 shall see fit.’ Will you state whether or not vou made any 
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' ° ? ug 2 ’ } , —, ° i Bhd Ene ees 
such suggestion as that to Mr. Easley, or whether Mr. fuastey mid 
} , = a . Te a 1 } ! 7 4 a 
suci i suevestion as that to you on January pth, Iss ! 


A. N Me si: Nir. Hasley Way have sid something to me On tlisut 


dav but Io am very clear and definite that To said nothing to him im 
response to it. forT. as Thave stated before, was not aware on that 
day that Twas one of the fund commissioners, and another thing, I 
Was inangurated on that dav and if minst have been after 2 o'clock 
when | went from the Representatives’ Tall down into the office oc- 
cupied by the Governor, called the Governors office; fo had then 
bonds to approve and certain commissions to sign of the railroad 
COolMMissioners nnd others. and then there was a delegation to see me 
1D reoard to the appolntment of an adjutant veneral nnd one or two 
other appointments to be made, and atter [got throagh with this I 
went to the mansion for dinner, and therefore [eould not have bad, 


[do not think, any such conference with Mr. Kasley. and contd not 


have made any such statement, because | knuew nothing about the 


law of 1865; [ had not examined it, as l knew not that any legisla-- 


tion would be required or anything at all about it; [ think [could 
not have made any such statement, and Twill state Lo am very clear 
IomvV mind that no such statement was made by me. 

15 Q. Did vou at any time ever suggest to him President Dowd 
should formally notify vou of his purpose to pay so that von could 
have something on which to base a message to the Legislature 4 

A. Ile first said that Mr. Dowd or “ our people” would notify us ; 
[ think TP said *snificient unto the day isthe evil thereof, and when- 
ever we are officially notified then we will actupon it? And niv 
recollection is that he said in his usual wav, ** well, well, all rieht.” 

16 (). Was there anything said by vou in that interview on the 

10th of January about the number of bonds subject to call, 
1556 which the State could call and pay for in the money which 

they proposed to pay, and did vou have any information at 
that time in reference to that matter 7 


A. Nothing of the kind was said by me and [ hadn’t a particle of 


Information before me at that time as to the number of bonds that 
could be calied, never having made an examination of the bonded 
system or bonded indebtedness of this State up to that tie. 

17 @. Do vou remember whether vou ever had apy interview with 
Mr. Easley between the 10th of January and the 21st of January, 
on this subject i 

A. Mr. Easlev was very frequently in my office; he may, passing 
by, have said something to me about it, but not being a fund com- 
Miissioner at that time [ certainly had no official interview in regard 
to it, 

Is Q). On the 15th of January, 1S81, Mr. Maslev wrote a letter to 
Mr. Elihn Root, in New York, found on page 154 of the printed 
record, in Which he says: * The fund commissioners, (Governor, 
auditor and treasurer.) ander the present laws are able only to handle 
less than 82,000,000 in retiring outstanding bonds of the State, and 
to prevent funds Iving idle in the treasury, nee: an act to enable 
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them to loan it to the State school fund or make some other dispo- 
sition of it. This in nowise interfers with our rights ander the aet 
of 18605, but the Governor wantsto bring the matter to the attention 
of the Legislature by Iessawe, so as to get proper authority for the 
fand commnissioners to liandle the money when they get it. To that 
end he wants Mr. Dowd to write him officially of our purpose to 
pay. Tlad you any official information at that time of the number 
of bonds outs tanding and subject to call and which the State could 
handle, as maintamed in that letter ? 
A. | had not. 

17 Q. Did vou at any time oe to or on the 15th of January, 
ISS1, intimate or state to Mr. Iasley that vou wanted to bring 
the matter to the attention of the Legislature by message so as 

I5o7 to get authority to handle this money ? 

A. I did not, nov had not. 

2a (). | fin ral letter Cth Page ion of the printed record, dated 
anuiary 2st, ISS1, signed by Elihu Root, directed to George W. 
ase PPeannibal. \iissourt, inh which ho rakes Wsc of this CX- 
pressions: °° You will see thiat \Ir. Dowd litts Sought TO Open the 
door for legislation, and at the same titne carefully retrained from 
taukine such a Position that it would cpprear tor our benefit.” NOW, 
Pewould like to know, (this letter is dated January 21st.) whether 
previous to that time vou at any tine asked that Mr. Dowd should 
communicate with vou on this subject in order that you might have 
levislation from the Legislature on this subje 
A. No farther than [DT have stated; that Mr. Easlev stated that 
~~" Clee people” it is possible this he av have Stud { aia \Lr. Dowd will 
communicate with vou ”—and L said, « Ve ry well; this will bring it 
up then in an offic ai Way, and thea we will ( isles it,’ or *sutheient 


t ¥ 


utito the day isthe evil the ‘reot?? is the answer I made Pe 
(). Then all the statements in the letters of he | OF 
have been called to vour attention m which he said that vou wished 
legislation, and in which he stated the anount of bonds that were 
subject to call, were made without any suggestion by vou to him, 


isley which 


Were they not ¢ 

A. [ think they were wholly voluntary upon his part. 

22 Q. Governor, will vou please look at a letter dated New York, 
January Eth, ISSt, addressed to Thomas 'T. Crittenden, Governor 
of the State of Missouri, and signed William, Dowd, president, found 
on page 157 of the printed record, and state whether vou ever re- 
eeived such a letter; and if so, When and from whom and at whose 
hands 7 

A. LT received in due course of mail—TI think by mail—a letter of 
which T think possibly this is a copy, trom a gentleman who signed 
his name Willian Dowd, president. : 

o> (). [lave you that letter ? 
1355 A. lL have not; L have looked tor it and been unable to 
find it. Soon after it came the reporters—the Legislature 
bel Ine it) Session—the re porters were clamorous to get it, and TL think 
S.) 
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if thev ever returned it te met have not 


thev vot hold of iF ad ] 
] 
i 


been able to find it, as [have looked tor it. 

24 (). You think that it is a copy of the letter which you received ? 

A. I think so, sir; to the best of my recollection; of course the 
general features are the same. 

25 Q, Now, state whether or not on the 2ist of January, at the 
time the board of fund commissioners organized, you had any inter- 
view with Mr. Kasley on tins subject. 

A. The board was organized on that dav; [ have no recollection 
now of having any interview with Mr. Easley, that is, the board 
having an interview with Mr. Easley on that day; if so, it was an 
Informal one. 

26 Q. Did you have any interview with him on the subject at 
Which this letter was presented and the subjeet of consideration ? 

A. Oh, yes; but not on the 21st. 

27 @). When was that, and who were present ? 
Judge Dinten: When tins letter was before them ? 

A. [think itawas on the Sth of February, the first official tter- 
view that we had with Mir. Easley. 

28 (). By due course of mail this letter of January 19th must have 
reached vou about the 22d or 23d of January; now between the 
dates of the reception and the dates of the Jetter of January 19th 
and the Sth of February bad you personally an interview with Mr, 
Easley at which this matter was discussed or considered 7 

A. No, sir; not in an othelal way. The thing may have been 
barely alluded to, but no interview in regard to it. Tle may have 
barely alluded to it himself, but there was nothing that took place at 
all in regard to it of any Hnportance. 

29 (). Then the Sth of February, at the time the board of com- 
missioners met, Was the first time the proposition of Mr. Dowd was 
officially considered ? 

A. Yes, sir. 
1559 50 (. Now will you state who were present at that inter- 
View ¢ 

A. Mr. Walker, Gen. McIntyre, and myself. 

$1 Q. Any one else besides Mr. Easley 7 

A. Mr, Easley was present. 

52 (). Any one else besides him and you gentlemen ? 

A. Jdowt remember; there may have been, bat T do not re- 
member. Possibly Mr. Williams may have been: present, but I 
don’t remember. 

33 Q. Please narrate as near as yon can what took place at that 
meeting. 

A. Well, at that meeting Mr. Easley made an argument before 
us as fund commissioners on the construction of these laws, the pur- 
pose and intent of the law, especially the law of February 20th, 
[s865, and with his usual ability undertook to impress us with the 
idea that, under the act of February 20, 1865, that on the payment 
of the $5,000,000 and the accrued interest up to the time that the 
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proposition of payment was made, or tender made, that it was the 
duty then of the Governor to release the Hen of the State held under 
the statutory mortgage of 1850 and 1851.) That was the drt of 
his arwoiment in short 

34). In this letter of Mr. Dowd’s to vou of January 19th I see 
this sentence: We now wish to pay into the treasury of 1 he State the 
entire sam ef principal and accrued interest since that date mn tul- 
fllinent of the obligation which rests upon the COMPANY to provide 
for the payment of bonds, This course appears to have been con- 
templated in the act of the Legislature of the State of Missourt, enti- 
thed “An act te provide for reducing the indebtedness of the State, 
approved February 20th, 1865. State whether or not Mr. Kasley’s 
urgument at that time was not a reinforcement of the proposition 
contamed in Mr. Dowd’s letter. 

A. It was. 

$5 (). Did the board of fund commissioners sif as a body and listen 

Mir. Easley’s argument until it was through, or was it a collo- 
quial arguinent, you interrapting hink with questions and sugges- 
tions 7 

A. Well, we heard him, and, of course, very patiently, and I 

think « questions were asked during the argument. It was 

1360 earmed on ina conversational tones 4 


ny recolleetion is We 
Side to lim very it atientlyv, and if t 


here were any Psa 


rup tions. there were but tew inte ereipsrons It is possible Lm: LV have 
asked him one or more questions ; l think it very ehoeageee that | 
did, because [had examined between the 21st of Jannary, the organ- 


ization of the board, and the Sth of February—tT had pts the 
acts of 1855 and 1865, and was fully impressed with the idea, and [ 
thought that hus argument was not according to my construction of 
the law; at feast [ did net coincide with lis ideas of the law. 

5) (). Now, ext thriat meeting and nutter thrat urevuiment, Was this 
view of the law on the part of vourself and other members of the 
fund commissioners communicated to Me. Easley ? 

A. Tt was as faras [ was concerned. I told Mr. Easley what my 
eonstraction of the law was. 

37 Q. Well, what did vou tell him on that day? 

Mr. Drnion: On that day, Governor 7 

A. Yes, sir; L told him, I think, as we were passing ont—he had 
passed out of the little office, as itis called, into the big office—that 
I didw’t place the same construction upon the law that he did, and I 
cn under the mpression that Tsaid to him: «Twill be damned if 
[ will assign the lien of the State to the road upon the payment of 


$3,000,000 and accrued interest ap to that time; that [ believe it 


Was the intent and purport of thiut law that the State should be saved 
entirely harmless from all indebteduess accruing by reason of that 
debt, not only upon the bonds, but upon every coupon that was at- 
tached to the bonds, 

38 is, W 3s there any com muniention of eanstruetion fo Mr is- 
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ley by alliys other me miber « yf the board chi that time In your hearing ; 
[ still refer to the interview of February 8th, 188i ? 


A. [ft there was I have no recollection of it now. 
1561 39 Q. What, if anything, was said about members of the 


nani going to New York tor the purpose of consultation by 
Mr. Easley 

A. My siaailiaalias of that matter is this: that after Gen. Mcin- 
tyre and Mr. Auditor Walker had lett the big office for thei 
respective offices Mr. Masley remained behind and sald tO me, 
- Why cunt some of Vour fellows Fo on and see our people about 
this? there is a wide difference between us.” [ remarked, [ can’t 
go, the Legislature is in session; but [will see the other two mem- 
bers of wie board,” and I went to see Gen. MeIntvre and stated to 
him what Mr. Easley had said, and he remarked, «DT ean’t go either,” 
and | thin Kk my eenetien is that both of us said, or [ said to him, 
«{ will see Walke Vr, and it is possible he can go.” and Gen. \iedn- 
tvre vente to it, and “ae Mir. Walker, and IT think I stated to 
him “itis Mr. Easley’s proposition, and T think it will be very well 
to goon and hold a consultation with these gentlemen,” and Mr. 
Walker said well, he would SO, f will LO back a moment ; [ sud 
in the first place to Mr. Easley, * what about the expenses ; we have 
got no money. Ile said, “ well, we will arrange that; Twill attend 
to that. After Mr. Walker gets to St. Louis I will see that he, or 
who ever Boes, will FO On Wit! iOoul any CAXPeHse g tale him on cunndd 
bring him back.” That is my recollection of what he said, and 
Mr. Walker, after having seen Mr. McIntyre, consented to go. 

40 Q. Then Mr. Walker went to New York for the purpose of 
seeing the Ifannibal and St. Joe officers at the suggestion and 
solicitation of Mr. Kasley ¢ | 

A. He are 

). At lis instance 7 
A. Yes, sir; at his instance. 
4 State whether or not there was any authorization by the 
anne’ of fund commissioners through Mr. Walker to make any 
prop Osition of settlement on the part of the State ? 

A. No, —— none Whatever. 

45 Q. State whether or not at any time previous to Mr. Walixer’s 
ing to New York anything was said by him to vou or any 

her member of the board of fund commissioners In your 
presence about SISO.G00, in addition to the 83.000.000, being 
a sufficient compliance with the act of 1865; and if so, state What 
Was said on that subject. 

A. Nothing that [ have ever heard of. 

44 Q. Was anything said by Mr. Walker to you, or General Me- 
Tnty re iW your presence, or to Mr. Kasley, about the pavinent of the 
money proposed to be paid by the railroad company to the State 2 
Installinents 7 

A. Nothing whatever, that [ ever heard of. 
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45 4). When did you first hear of the installment plan of pay- 
ment? 

A. U pon the return of Mr. Walker from New York. 

46 Q. That matter had not been considered or discussed by the 
board or with Mr. Easley by the members of the board before Mr. 
Walker went to New York ? 

A. No, SIP, 

47 Q. Nor the $180,000 matter ? 

A. No, sit; in no manner or at no time, at no time prior to his 
going to New York, of course. 

+s (). Whi did You understand Mr. Masley to wish some member 
of the board of fund COMMMISsloOners to £0 to New York : 

A. Because he saw that there was a difference between us in our 
construction of the law; that he and “eur people,” as he called 
them, a common expression, placed upon the law, and his object 
Was to seek a reconciliation of views if possible; that is my under- 
standing, I think, to use his exact language, it was “to see if we 
couldn't fix it up In some way.” 

49 Q. Did von have any conference subsequent to this conference 
on the 8th of February until after the return of Mr. Walker from 
New York with Mr. Easley ? 

A. No, sir. 

50 (). What was the result of Mr. Walker’s visit to New York as 
faras von know 7 

A. Nothing was the result, as far as I know; he came back and 
made a report to us, I think, about the 24th of February of his 
Inission; but nothing was accomplished ; he said, however, he was 

treated remarkably weil. 
1565 dL A. Will you please look on page 114 of the printed ree- 
ord, Exhibit C, No. 4, Anditor Walker’s report, signed by 
John Walker, dated on the 24th of February, and addressed « To 
the board of fund commissioners of the State of Missouri; ” ion 
exninine that paper, and state whether or not it is a copy of the re- 
por of Anditor Walker ? 

A. I think it is a correct copy of the report made by Mr. Auditor 
Walker to the board of fund commissioners upon his return from 
New York. 

92. (). What did vou do with the report, 1f anything ? 

A. I filed it or sent it witha Sprec ial Mess: Le, L think, to the L CLY- 
islature of Missouri, and it is on file now, L think, in the ofhce of 
the secretary of State. ' 

5 (i. Please turn to page 113 of the printed reeord, Exhibit No. 

executive otlice, citv of Jefferson, February 25th, T&S, ad- 
dressed to the honorable T. P. Bashaw, speaker of the [louse of 
Re pre sents tives, anid signed Thomins iv Critte nden : }) lease examine 
that paper, and see whether it is a correct copy of the messago to the 
Legislature enclosing the report of John Walker to the board of 


3. dated, 


fund COMMISSIONeLs. 
A. Ll think it is a correct copy. 
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54 Q. Do you know whether or not Mr. Easley, at or about the 
time of the dates of these papers, was In Jefferson City ¢ 

A. I think he was, 

a9 Q. Did vou, previous to the sending of this message, have Any 
further consultation with Mr. Easley in reference to this matter, after 
his return from New York; and if so. when. and what was wail 2 

A. Lhave no recollection of any interview with Mr, Easley in re- 
gard to this matter before sending in this message and atter Febru- 
ary Sth. 

Ov (). You state in this Message, “*T do not mean to say that the 


State will aceept the sum of 83,000,000 in complete satisfaction of 


the ability incurred by the State in aid of said company; Lf think 
the liabilitv extends to the maturity of the bonds, and as the com- 
pany has heretofore met its obligations to the State promptly, and 
his thereby secured the confidence oft the people of the State, who 
were for many years in doubt as to the final result of our cormplica- 

tions with that road, [ trust that it will be equally as honor- 
1364. able in the future, and so act as to retain the contidence which 

its past conduct has inspired; ” will vou please state whether 
or not the views as expressed in that message, and which [ have 
read to vou, had, previous to that tiie, been communicated to Mr, 
Easley, representing the railroad company ? 

A. They had so far as regards the bonds—the lability of the road 
to the State under the bonds; I have no recolleetion of stating to 
him defimtely that IT hoped the road would be as honorable in the 
future as it had been in the past, ete.; [may have done so, but [ 
have no definite recollection of it now. 

o7 4). [Tread the whole sentence, but what [ refer to is the part, 
*T do not mean to say that the State will accept the sum of 83,000,- 
000 in complete satistaction of the Hability incurred by the State in 


ail of said company; I think the habilitv extends to the maturity of 


the bonds ;” were those views comtmunicated by vou to Mr. Easley 


previous to the sending of this message on the 25th of February ? 

A. They were. 7 

68 Q. [ find in the amended and supplemental bill this averment : 
“And your orators show that the said act of March 26th, 1881, was 
passed in anticipation of the very payment which vour orators sub- 
sequently made on Jane 20th, 1881, under and pursuant to the act 
of February 20th, 1865, and for the express purpose of providing 
for its prompt and profitable disposal in the manner therein pre- 
scribed, viz., by Immediately calling in’ for payment a like amount 
of the option bonds of the State, known as ftive-twenty bonds ;” I 
find in the latter part of your message of February 25th these words, 
“Tn case the whole or any part of the money due from the company 
is accepted, its receipt ought not to tind us unprepared for its prompt 
and profitable disposal; please state whether or not, at the time 
you sent this message to the Legislature, vou bad auvy knowledge 
of what sum of money the railroad intended to pay the State? | 

A. IT had not; that is, no detinite sum. | 


ae 
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o9 (). [s it not a faet that at that time there had been before the 

board of directors of the Tlanmibal and St. Joseph Railroad 

1365 Company a suggestion made by Mr. Walker when he was in 
New York to pay the debt in installments 7 

A. So Mr. Walker reported to us on his return from New York, 

60 0). Tad there been, at that time, any agreement between the 
State officers that the railroad company was to pay $5,090,000) In 
full payment of their indebtedness to the State 7 

A. There never had been, 

61 Q. Then the act of March 26th, 1881, was not passed, as averred 
in the bill, in anticipation of the very payment which the trustees 
subsequently made on the 20th of June, 18s? 

A. It was not, for I did not know whether they intended to pay 
$3,090 ,000.0r whether we would convince them that our side of the 
issue Was correct and that they would pay us 34,775,490 due up to 
the maturity of the last coupon attached to those bonds. 

62 Q. Then that suggestion of legislation was simply to enable 
the State to take care of whatever money might be paid by the rail- 
road company on its indebtedness 7 | 

A. Yes.sir. | 

63 Q. Without apy specific sam being ascertained,or any definite 
idea of what that amount would finally be ? 

A. Yes, sir. 

64 Q. After the sending of your message enclosing the letter anda 
report of Mr. Walker, did you have any conversation with Mr, Kas- 
ley relative to that message and that report previous to the Uth day 
of June, Iss ? 

A. No, sir. 

65 Q. Do you know whether Mr. Easley knew of this message and 
report of Auditor Walker ? 

A. Yes, sit. 

66 () At or about the time it was sent In ‘ 

A. Yes, sit. 

O¢ (). flow cid you know it ? 

A. Tle and L talked about it, 

OS Q. What was said 7 

A. My recolicetion is now that he said: “ Tam glad you have sent 
in that message, and an act will be passed, and if we have a settlement 
of the matter between the State and the road that it will be a fair 
settlement, and the money disposed of to the interest of the State,” 

or something of the kind, 
1366 69. Do you remember whether the act passed in pur- 
suance of that message ? 

A. There was an act passed, yes; I wish to state wlile [think of 
it, in one of the conversations when Mr. Easley and L met in the 
passageway between the auditor’s office and my oilice, we had a little 
talk about the act, and [for the purpose of quizzing him a little bit 
said; Lam going up stairs to defeat that act,” and he remarked then 
«Well, if that is your view, it will kill the act at once, if there 
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is any opposition from you,” and he saw me smile and he says: “1 
dow’t believe it,” and [ says: “no” and this conversation grew out 
of that little incident, 

70 (). Please look at page 116 of the record, Exlibit 5, and state 
Whether or not that was the act passed in pursuance of the message ? 

A. J think it is. 

71 Q. At the time of the approval of this act, to wit, on the 26th 
of March, LSS1, state whether or not the fund commissioners had any 
information or knowledge as to what amount of money would be 
otiered or paid by the company to the State ¢ 

A. They had not, to my knowledge. 

72 Q. On the 19th of April, 1881, Mr. Dowd wrote a letter to 
George W. Easley, general attorney, which will be found on page 
167 of the reeord, Wherein he announces that they are forced to the 
conclusion that it will be impossible to arrange the payment of the 
moneys Which the State of Missouri is under the act of February 
20th, E865, by installments; when was that Information if you recol- 
lect, first communicated to the fand commissioners 7 

A. I doa’t remember; [can’t say. 

73° Q. Ilad there been any refusal to act upon the suggestion of 
Mr. Walker in regard to the installment plan made by the board of 
directors of the Hannibal and St. Joe Railroad Company in’ Febra- 
ary prior to the 19th day of April, 1881 to your knowledge 

A. Not to my knowledge. 

74 Q. Then at the time of the approval of the act of March 26th, 
the board of directors of the HLannibal and St. Joe Railroad had 

made no answer to the suggestion of Mr. Walker in regard 
1567 to the installment plan 7 

A. Not that [ have ever heard ? 

7) (). Now, resuming the narrative, please state when vou 
next had an interview with Mr. Hasley after the sending in of this 
message and the report of Mr. Walker on the 25th of February in 
reference to the matter In controversy ¢ 

A. I think it was June 13th. 

76 () [ did not refer particularly to an official meeting of the 
fund commissioners, but to an interview between yourself and Mr. 
Easley, if any such took place 4 

A. Mr. Easley was very frequently, as [ stated before, in) my 
office, but I cawt speak definitely, as [ stated awhile back, of any 
special Interview, or marked interview, between February 8th and 
June 13th, had between Mr, Easlev and myself, but my recollection 
is, at some time in Mareh, I don’t remember what time, [ again re- 
iterated to Mir. Easley my disinclination to make an assignment of 
the Stute’s lieu, and it 1s iIny recollection now that [ even Went so ftiur 
In that conversation with Mr. Easley as to state that I cared not what 
the fand commissioners agreed to do—the other two; that with my 
constraction of the law I would not make any assignment of the 
State’s lien until the last cent dne the State was paid by the road. 


77 Q. (By Judge DILton:) What time was that ? 
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A. I said some time in Mareh; J can’t locate it nearer than that; 
it was after—my recollection is, after the interview of February 8th, 
after the message, and then before the interview of June 13th. 

7S (). On the 14th of April Mr. Kasley addressed a letter from 
Hannibal, Missouri, to Mr. Root, found on page 162 ef the record, 
in Which [ tind this expression: “ Between vou and I, T may sav now 
that the question of drawing a proper bill to compel the treasurer to 
receive the money, and the Governor to execute the release, had as 
well be begun to be considered; we will need to take that step, L 
think.” State whether or not vou remember anything occuring 
about that date which toreed Mr. Easley to come to the conclusion 
that he would have to resort to the law to compel you to execute the 

release ? 
1568 A. Not unless that grew out of that statement of mine 

Which oecarred, T think, long in Mareh some time, or pPos- 
sibly the first of April; [ cannot state, but along about that time, 
that T would not execute the release until the State was saved harin- 
loss. , 
79°). In that conversation, in which you told Mr. Kasley that von 
would not,no matter what the fund commissioners might determine 
to do, execute the release until the State was saved harmless, what, 
it anything, was said by vou as to what vou considered it was neces- 
sury for the railroad company to do to save the State harmless ? 

A. L don’t think of anything in that conversation; [ said to him 
afterwards that there were only two ways in which that assignment 
‘ould be secured from me, one by the payment of the fall amount 
due the State, and the other was by the compulsory processes of the 
court. 

80 Q. When you say full amount due the State, did vou state to 
Mr. Easley what your construction of the law was on that subject; I 
mean What would be the full amount 4 | 

A. Yes, sir; undoubtedly the amount that was necessary to sat- 
isfy the whole indebtedness growing out of the bonds and coupons. 

81 Q. [find on page 169 of the printed record a dispatch trom 
Mr. Dowd to Mr. Easley asking if he had heard trom the State 
officers yesterday, and the reply: «Was there. They postponed 
ansiver until the 10th;° do you remember having any conversation 
with Mr. Easley on the 5th of May? 

A. I do not, sir. 

82 Q. Do vou remember having a conversation with him on the 
LOth of May? 

A. I do not, sir. 

83 (). Do you remember whether he was there in Jefferson City ? 

A. I do not, sir. 

84). On the 26th of May I see Mr. Easley telegraphs: “ Can’t 
get commissioners together before next Tuesday.” Do you remem- 
ber whether he was in Jefferson City about the 26th of May, and if 
so, did vou have any interview with him in reference to this matter ? 

St) 
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A. IT don’t remember if he was there; I don’t remember 
1369 of having any interview with bin; he may have been there 
and we may have conversed, as we frequently did, about vari- 

ous things, but [ have no recolleetion of it now, 

Se (). Please turn to page 146 of the printed reeord Exhibit If. I 
find there a letter dated May ~Ooth. ESSL. addressed to the fund coni- 
missioners and the treasurer of the State of Missouri, signed by 
George W. Easley, attorney for the Hannibal and St. Joseph Rail- 
road, and said trustees. Please examine the same and state when 
vou first saw that letter, if at all, 

A. I think that is a copy of the letter that was presented to the 
fund conmissioners, and [ suppose I saw it Iminediatelv aft lis 
delivery. It seems to have been written in Jefferson City. it is 
dated at Jefferson City, and IT presume it was delivered in person to 
us—to the tand commissioners. 

SO (). Do you remember Whether any conversation Im reference to 
the matter i controversy und that letter took place between the 
Easley, or between vourself and Nir. 


er 
j 


luvd= cComunissroners and’ Mr, 
Hasiev, on or about the 26th of May, Sst? 

A. 1 do not now, Phave not the record betore me. [ don’t re- 
member whether there was anv meeting at that time.,and L have not 
a recollection of any special interview between Mr. asley and my- 
self in regard to this matter on that occasion, 

S7 @. [see in the letter this statement: Phe trustees. in that 
mortgage in pursuance of that act, now desire to pay to the treasnrer 
of the State $3,000,000, together with all interest that has accrned 
thereon and remains unpaid upto the time of making said payment. 
[If you are willing to accept said sam, and direct the treasurer to give 
the receipt and the Governor the release provided for i said act, | 
would be pleased to know at once when and in what shape von would 
like the funds.” State whetber or not, at any time after the receipt 
of that letter before the sth of June, yon had any conversation with 
Mr. Kaslev in regard to the matter in controversy in which the ques- 

tion of your making the release provided for in the act of 
1370) February 20th, 1865, was referred to, and if so, state what 
Was sald, 

A. No, sit; [bad no interview with him, and have no recollec- 
tion of any interview with him between Mav 26th and the [3th 
of June in regard to this controversy between the State and the 
road, 

SS (. [see further this statement: “ If you determine not to ae- 
cept a would ae pleased. to have you designate some mode of 
ofiering the payment which will be acceptable to yvouas a tender. I 
can hardly think that you would require us to bripg that amount of 
currency here simply for the purpose of declining it.” Was anv- 
thing said previous to that time about this matter of tender between 
yourself and Mr. Easley 7 

A. No, sit. : 

So. [find in that letter this language: © If the money is to be 
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accepted we propose to pay the inferest up to July Ist. 1881; if not 
to be accepted We only want to tender the 83,000,000 and interest 
up to the day of the tender. [If vou ean either accept the money we 
offer, nor make any arrangwement as to the tender, a frank and early 
answer will oblige ns.” State whether or not vou or any ot the fand 
colmmissioners to vour knowledge understood that letter as giving a 
proposition that they wonld pay vou $3,090,000, which, if vou ae- 
cepted, vould be in full discharge of the liability of the railroad to 
the State. 

A. T remember now, since the letter has been brought to my mind, 
better than T did at the start. Mwy reeollection is, it may not be 
entirely definite, that we had—upon the reception of that letter or 
inimediately betore that letter, possibly upon the reception of that 
letter, T think it was—that we had the attorneyv-general to make an 
examination of what would be the eifect of a tender in securing the 
release of the mortgage, provided the amount tendered would be 
the amount that the court should determine was in fall discharge of 
the indebtedness of the road to the State, and that the attorney-gen- 
eral did take an examination of that, and made a report to the fund 
comnissioners of his views on the subject, and that we never had, 
up to that time, considered that any tender had been made. I think 
this, in regard to that very identical letter, that we all agreed that 

that was no tender and could not be a tender, but Just a prop- 
13710) osition—a statement of what could be done under certain con- 
tingencles, 

90 (). Did von understand the letter to contain an alterna- 
tive proposition that if you accepted $5,000,000 with interest ap to 
July ist, ISS1, that if was to be so accepted as a full discharge of the 
ability of the rout to the State, or that if 1t was not to be accepted 
that the company Was to tender S5,.000,000 and interest up to the 
date of the tender, for the purpose of going into court and com- 
pelling an assignment of the lien ? 

A. To the first partof the question, [ answer no. 

(The balance of the question having been read to the witness, he 
suavs:) [ answer no to the whole question. 

G1. Now, will vou please state what took place on the 13th day 
ot June. in reference to this matter 7 : 

A. The tund commissioners had a meeting on that day, and de- 
termined in what manner the amount of money, if any, proposed to 
he parc, should he reeeived ; and We agreed Upon such cl receipt its 
should be given to the road for the payment of the money, and that 
receipt Was shown to Mr. Masleyv, and he accepted it. 

G2 QO. What conversation, if any, had you with, Mr. Easley be- 
fore the meeting of the fund commissioners on the 15th day of June 
—on that day ? 

A. [thint [had a conversation with Mr. Easley; I think it was 
after we had determined what kind of a receipt should be given, and 
[ stated to Mr. Easley that we would receive the money on such 
terms us would be presented to bim. and none other. and that I 
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would not exeente the release of the lien of the State until the full 
amount Was paid that the road owed the State under the acts of 1851 
and 1855. .- 

83 (. Was that on the 13th day of June? 

A. Th at was on the 13th day of June. 

G4 . And betore the meeting, the formal meeting of the board of 
fund commissioners 7 

A. No; L am inclined to think that it was after the meeting; it 
may have been before, but Tam rather inclined to think it was after 
the meeting, and before, or just as [ was leaving the office; I re- 

member that on that day I was starting to Baltimore, and I 

242 met him in the big room, and made that statement to him ; 

that is my recollection of it; or it may have been immedi- 

ately before going into the meeting. I don’t remember now, deti- 

nitely, whether before going into the fund commissioners’ meeting, 

or not; and that [ moreover stated to Mr. Easley on that occasion 

that it was a matter of such importance that if he was not satistied 

with my determination that he should go the courts and let them 

determine whether the amount was sufficient or not that Was pro- 
posed, 

95 Q. You have stated vou told Mr. Easley, in this conversation, 
In that the money would be accepted on the terins which the fund 
commissioners would communicate to him, and none other 7 

A. Yes,su 

96 @. Was it in that same conversation that you told him you 
would not assign 7 

A. ‘That was a continuation of the same conversation. 

“97 Q. Then, it must have been before the formal meeting of the 
fund commissioners 7 

A. It was before he had accepted the receipt that was given. 

98 (. Will vou please to restate distinctly, and as near as you ean 
recollect, thie language that you nsed to Mr. Masley In reference to 
the assignment of the lien of the State on that occasion, — th ? 

A. That Twould not sign that release until the last cent. or last dol- 
lar, it may have been, was paid to the State that was dee: waher the 
acts of 1851 and 1855, growing out of the Issuance of the bonds 
and coupons to the roads under those acts; that is the idea; [ don’t 
remember the exact words, but that is the idea; and that if that was 
not satisfactory in a matter of such tiportance to both sides, (f that 
was not satisfactory to both sides, that they could resort to the courts to 
determine the amount that was due. 

99 Q. Now indicate what was done at the formal meeting of the 
board of tund commissioners, held on that day. 

A. That receipt, the form of the receipt was agreed upon ; Gen- 
eral McIntyre was instructed to draw it, and IT think he sat at mv 

desk and drew that receipt, i am right; [think it was drawn 

1373 at my desk there that day. ; 
(Witness is here shown a paper marked Exhibit A 2, and 
identified by Mr. Walker, and asked if that is the paper to which he 
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refers When he makes use of the word * receipt” in this last answer.) 

A. [ think this is the paper that [ denominated a receipt. 

100 (). What was done after the board of fund commissioners had 
determined on that course 7 

A. It was presented to Mr. Easley and he agreed to pay the 
money upon that paper or receipt being executed by the treasurer, 

101 (). At the time that Mr. Easley agreed to pay the amount on 
the terms proposed by the fund commissioners in that paper, had 
vou informed him of vour determination not to assign the hen of 
the State unless the courts compelled vou to do so 7 

A. Yes, sit. 

102 ¢). Did he accept the action of the board of fund commnission- 
ers With that full and distinct understanding ? 

A. Ile accepted it, and [T presume he accepted with the fall and 
distinct understanding ; [presume so, : 


103 QQ). Tow long did vou remain at the meeting ? 
A. [ left immediately upon lis determination to accept that, and 


Went over to the mansion, and lett that day for Baltimore. 

104 (). Was there any discussion between the fund commissioners 
and Mr. Easley as to the meaning of the words “ on account” as 
embraced in that paper and receipt ¢ | 

A. No, sir, not to my knowledge. 

105 @). State whether or not the letter of the fund cotmmnussioners, 
Which vou will find on page 148 of the printed record, directed 
to the treasurer, dated June 15th, was signed by you; if not, why 
not ¢ 

A. It was not signed by me at the tiie it was written; I had lett 
betore it was drawn, for Baltimore; after L returned, possibly a 
month or two months afterwards, Mr. Chappell presented it to me, 
or sent to me, and [ then signed, and it was some time atter it was 
first drawn before I signed it. 

105 Q. Did you know anything of the form of the certificate 
therein contained to be sent by the treasurer to you as Governor of 

; Viissourt 7 
1574 A. Not nntil after [ returned trom the east. 
107 Q. When did you return ? 

A. [ returned—this was on the 15th—lI was gone, [ think, be- 
tween 7 and 10 days. 

108 (). Was anything said about the form of the certificate by 
Mr. Easley before you left the meeting of the fund commnissioners 
on June 13th 7 

A. Not to my recollection; [think not, sir. 

109 @. Did Mr. Easlev ask vou if upon the pavinent of the 
$3,090,000 on the receipt which the fand commissioners lad con- 
sented to give to him that vou would assigu the lien of the State 
to the trustees under the act of 1865 7 

A. Mr. Easley never asked me to assign up to that time. 

110 Q. Is it not a fact the reason he never did ask vou to do that 
is, that vou had positively and distinetly informed him you would 
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not make such an assignment unless ordered by the court to do so 
on the payment of the sum he proposed to pay ? 

Judge Ditton: At what time 7 

Witness: Twill state at no time to my recollection; certainly 
not before the 13th of June. . [cannot answer the question why he 
“did not ask me. 

1i1 Q. [lad vou ever informed him that you would not make 
such an assignment of the State’s hen on the receipt of 85,000,000 
from the road ¢ 

A. [think I did on three separate occasions; Febraary Sth, some 
tiine In March or the first of April, and this on June 15th. 

112 (). What was done in regard to the matter after the interview 
of June 13th, if you know ? 

A. [know nothing that took place after [ left there, of my own 
knowledge 

113 Q. Well, when you returned ? 

A. The certificate was presented to me, 

114. By whom ? 

‘The first time that that demand was made for me to sign the 
release of the State on the mortgage of the State, or rather the hen 
of the State, that certificate was presented to me by Mr. Easley, | 
think. 

114). What took place at that interview ? 

A. r re fused to execute the ; SSI NIne nt or release the hen, 

115 Q. What did you say ? 
13795 A. [told him that DT would not until the full amount was 
paid to save the State, to use the lan leuage of the aet of 1865, 
‘‘harmiess of all indebtedness and all obligations growing out of the 
acts of 1SOT and i855.” 

117 (). What did Mr, Easley say when vou told him that ? 

A. This reply was * Well, well,” that is all [ remember, * we will 
see about that hereatter.”’ 

118 (). Did he — any surprise at your refusal 7 

A. He did not to me, 

119 Q. What did he say, if anything, to lis having understood, 
When the money was accepted by the State oilivers, that the assign- 
ment would tollow as a matter of course 7 

A. Not a word did he Sav tO mie, 

120 Q. Did he sav anything at that time about being surprised or 
misled by the action of the State cilicers in receiv ing this money ? 

A. No, sir; not at all. 

121 Q. Did he expre-s anything, and if so, what, in reference to 
his having been deceived by tiie action of the State officers in re- 
celving the monevV, Or his believing that when they SO received it 
that the Governor wouid make the assignment ? 

A. Ile expressed ho surprise, for he had not been deceived. 

122 (). Was anything said, then, about taking the matter to the 
courts, and if so, What ? 

A. Do you mean on the presentation of that receipt 7 


ROLSTON ET AL. V. CRITTENDEN ET AL. OS7 


122). Yes. On the presentation of that receipt—L mean the cer- 
tificate, not the receipt, 

A. T dowt remember of anything having been said that at all 
In regard to the taking of the matter into the courts. 

P24 (). Please turn to page 175 of the printed reeord, and you 
Will find a dispatch from George W. Kaslev to William Dowd, presi- 
dent, dated July Oth. Tssd.in which he says, * Governor refnsed to 
transfer State lien, but agrees to subinit an agreed case to Supreme 
Court as early as possible to determine whether we have paid money 
enough, A. Lam drawing agreement, and will send it to you be- 
tore | submit it to the Governor.” 

125 Q. Do von know anything about such an interview as Is men- 
tioned in that dispatch, and if so, what took place 7 

A. I dowt remember the dispatch at all, or any such interview 

having taken place. I know that when Mr. Easlew’s depo- 
[376 sition was being taken im New York ane it came to that dis- 

patch of July Oth, that L took down his words as [ understood 
tobe lis exact lingnage that he used in that deposition, and [ think, 
bevond Cun doubt, that it was the exact languacve, tor L had the sten- 
ographer to repeat it twice to ine, and once after the question lad been 
asked in which he says s never knew until daly 9th, Psi, that Gov- 
ernor would wot transter State Hen; was much surprised at his posi- 
tion,’ Laimust sav, gentlemen, that [Twas as much surprised at that 
statement as le seems to have expressed surprise? at the dispatch 
of July 9th, althongh Lo dowt find, any such language in that 
book, but it was used on that occasion. IL took it down word tor 
word and made a memorandum at the time—-the day it Was taken. 
at the time, on this sheet of paper, 

126 Q. The question [L asked was if you remember the interview 
aut all. 

A. No, Sir, 

127 ¢). What was done, if anything, in reference to the taking of 
this matter before the Sapreme Court 7 | 

A. it was taken up and they undertook to mandamus me, and 
that wyis an agreed caseas [Tunderstood it. The court declined to 
take jurisdiction of anything of the kind, or decided that they didn’t 
have jurisdiction, and then afterwards there was a mandamus against 
Plil. EK. Chappell, the treasurer of the State, to compel him to issue 
such certificate as they desired, LT presume the records will show all 
that, though, That was not an agreed case, though. 

128 (). In these legal proceedings who was desirous to have the 
question brought betore the courts for adjadication ? 

A. Well, in the first, both sides wanted if. My mind was made 
Up as to the law, but then while firmly fixed that [ was hiaht in Inv 
opinion, if the court had decided otherwise of course T would have 
wbided by the decision of the court; and Mr. Easley represented the 
trustees were equally anxious to have the matter brought up and de- 
cided by the court; that is, in the first case against ine. In the sec- 
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ond case it was their own case. Thad said to Mr. Walker and Gen, 

Melntvre that IT wouldu’t have anv more agreed cases With them as 

‘faras Lwas concerned, and Mr. Easley had stated to me that 

977 if the case went against the road there in the State court, 

that that would be the end of the matter as far as his com- 

pany was concerned; and T said if it went against the State that that 

Was the end of the matter with me, and T would s1¢1) the release, 

[ft that understanding was not observed then of course I was not 
willing to have any more agreed cases us far as [ was concerned, 

129. T tind an averment in the sapplemental billin these words: 
“That the only cliinmy mude upon vour orators by the detendants, or 
any of them, or by any one upon the part of the State of Missouri, 
to any further or any other payments than the sum = of 33,000,000, 
paid as aforesaid, was a claim that your orators or the Hainibal and 
St. Joseph Railroad Company should indemnity the State for the 
loss of interest which would arise between the time of the payment 
of said $3,090,000 into the State treasury and the time or times at 
Which the outstanding 6 per cent. bonds of the State could be called 
in and paid.” Did you or any one to your knowledge representing 
the State make any such claim ? 

A. No, sir. 

130 (). As the only additional sum due from the road to the State ? 

A. No, sir. 

131 (. I tind this averment: “That before the said 20th day of 
June, I8S81, an estimate was made by the fund commissioners of the 
amount of interest which the State would lose between the time of 
recelving payment as proposed by the said railroad company and the 
time when the State could apply the money as aforesaid to the re- 
demption of her bonds as aforesaid, and the said amount of loss was 
estimated by the said fund commissioners to be about SL8O,000, and 
they offered to accept the sam of S180,000 as a full equivalent there- 
for.” State whether or not any such estimate of loss, amounting to 
SLS0,000, was ever made by you or any one representing the State 
to vour knowledge ? 

A. No, SIP. ‘ 

132 Q. Was any offer to accept the sum of $180,000 as a full 
equivalent for the amount of loss to the State made by you or any 
one else to your kuowledge representing the State ? | 

A. No, SIP, | 

13738 1353 Q. find thisfurtheraverment: ‘That your orators paid 

the sam of $3,090,000. to the defendant Chappell on the 20th 
day of June, 1881, upon the distinct representation, understanding, 
and belief that the only further claim made against them or the ILan- 
nibal and St. Joseph Railroad Company in behalf of the State of 
Missouri was the claim measured by the said sum of $180,000. and 
that the only question remaining to be determined was the question 
Whether or not such further sam of $180,000, or thereabouts, should 
or should not be paid.’ Did you ever make to the railroad com- 
pany such representation % 
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A. [never did, nor never authorized anybody to make it. 


34). Do vou know whether any one else representing the State 
ever made any such representation | 

A. I do not think so; I never have heard - If. 

30 _ Was the MrOoney paid, the s§ - 5» OOO 0% , paid to the defend- 


appell upon any such mired eg tek toe Seng: beliet ? 
, SI. 
0. [ find in the amended bill this averment: “ Your orators 
urther aver and show that they paid t the sid $3,000,000 to the State 
as aforesaid under and in pursuance of the act of February 20th, 
1865, as a present payment actually made and immediately to be ap- 
plied to the payment and discharge of $5,000,000 of the principal 
due from the railroad company to the State; that said sim of $3,090,- 
O00 was received by the State and its officers, defendants herein, as 
wthen actual payment of $3,000,000 of the principal due from tl 
railroad company to the State, and to be at once and immediately 
applied to the pavinent of the said principal sum of 83,000,000." 
State whether or not that money was paid and accepted under any 
such understanding or agreement ? 

A. No, SI 

167 Q [ tind this further averment: “ Your orators further ayer 
Wand show that ay are entitled on further and distinct @rownd of 
aecident, mistake, and surprise to be reheved in this honorable court, 
according to the rules and usages of the same, and to have a decree 
for the repayment of the said $5,000,000 with the valne of the use 

of the same, which your orators aver to be at and after the 
1379 rate of 6 per cent. per annum from the date of such pay- 

ment.” State whether or not any concealment or any decep- 
tion of any kind was practiced by vou, or any other of the State 
officers, on Mr. Easley in reference to this matter ? 

A. There was not; on the contrary Mr. Easley stated empliatic- 
ally, in his argument before the Supreme Court of the State of 
Missouri, that there had been no deception or fraud prPcee tieed Wpow 
the part of the State officers upon the road; T heard hint make the 
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statement, 

138 (). Do you know of any ground of accident, mistake, or sur- 
prise, in reference to this matter, by which the r ailroad company or 
its offigers were misled 7 

A. None whatever. 

139 Q). T find, in the answer of the Hannibal and St. Joseph 
Railroad Company to the amended supplemental bill, a statement 
that in the month of February, 1881, an estimate was made by the 
detendents, the fund commissioners, of the amount of interest which 
the State of Missouri would lose between the time of receiving 
pavnient of the S4,000,.000 under the act of 1X65, as proposed by 
this defendant, and the time when the State could apply the money, 
wus aforesaid, to the redemption of the bonds, and the loss was so 
estimated to be about SL80,000 ; and that said fund comunissioners 
offered to accept the sum of $180,000 as tull equivalent for the said 

or 
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loss, acting therein by and throngh the defendant, John Walker, 
auditor of the State of Missouri, as their duly anthorized representa- 
tive.” State whether or not John Walker, auditor of the State of 
Missourl, Was ever authorized by the fund cCommnisstoners to accept 
said sum of S180,000 as a tull equivalent for said) loss, to vour 
knowledge ? 

A. He was not. 

140 ©. Was there ever any estimate, as therein stated, that the 
loss was about $180,000 7% 

A. There was not, 

141 Q. Please state. now, at what date it was that yon received 
the letter of Mr. Dowd, of the 19th of January ? 

A. L ean’t state now, definitely, the date that it was received. 1} 

have a letter betore me, in the copy-book of the executive 
13880 office, dated January 27th, T88t,in which fT answered Mr. 

Dowd’s Jetter. The letter was written by my private secre- 
tary under my direction, read to me after 1f was written, and en- 
dorsed by me. The letter reads as follows; 

JANUARY 27th, L881. 

Wititram Down, 

President Hanmibal & St. Joseph Railroad Company : 

Your letter of January 19th was duly received and submitted to 
the fund commissioners of the State, composed of the Crovernor, 
uttorney-general, and auditor, and during its consideration a letter 
was received from Hon. George W. Easley, attorney for your road, 
requesting the hberty of being heard upon the proposition submitted 
in your letter. We have designated Febraary 8th, when he will be 
heard. Our business of such character that we cannot give him an 
earlier hearing. a 

I remain, with great respect, 
Your obedient servant, 
THOMAS T. CRITTENDEN, Governor. 


| 


by KF. S. FARR, Private Secretary, 


And also, on the same day, a letter was written under my 
direction, dated Jannary 27th, 1881, to the Hon. George W. Easley, 
as tollows: | 
“DEAR SIR: 

Your favor of the 26th instant reached me to-day. The fend 
commissioners have designated February 8th as being a convenient 
time to hear your views upon the question referred to. 

Very respectfully, 
Tt. T. CRITTENDEN, 
Per F.C. FARR, Private Secretary.” 

That 1s all, sir. 

(). I tind in the bill this averment: “And vour orators turther 
show that the expectation and understanding upon their part, and 
as they then believed and still believe, upon the part of the detend- 
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ants, before and at the time of the payment of the said $5,000,000 
to the defendant, Chappell, was that the same should and 
1581) would be forthwith transterred to the credit of the State 
sinking fand, and applied in calling in and redeeming the 
option bonds of the State known as the five-twenty bonds, as they 
became trom time to tine subject to call, or such other bonds of 
the State as might sooner become subject to be called and be paid.” 
Was there anything said at the time of the payment, or before the 
pavinent, by the officers of the State, as to what they would do 
With the money afterit came into the State treasury 7 
A. There was not. 

(). Was there anything said by any officer of the State leading to 
the expectation and understanding upon the: part of the railroad 
officials that such would be the disposition of the money when paid 7 

A. ‘There was not. 

(). Was there any expectation or understanding of that sort on 
the pra of the State officers 7 

A. There was not, 

(). Are vou acquainted with the times of maturity of the State 
bonds now outstanding ? 

A. Jam not; it isa matter that [ give no special attention to, 

Q). Do you know what State bonds were subject to call on the first 
of July, 188i % 

A. [J paid no special attention to that; [lett that to Mr. Walker, 
the auditor; it comes under lis immediate knowledge and control. 

Q. Was anything said at any time previous to or at the time of 
the agreement to accept that money offered by the road as to what 
would be done with it by the State after it was paid into the State 
treasury ? 

A. Vhere was not; you mean to Mr, Easley ? 

(). Yes, SI. 

A. No, sir; there was not to mv knowledge. 

Q. Who was asking forthe payment of the money by the road to 
the State on the part of the State, if vou know 7 

A. No one that [know of; onthe other hand, we were protest- 
ing AGAINST its pavinrent, 


_ 
4 


Q. What relation to the payvinent did Mr. Easley bear, [mean in 

reference ce) its being accepted ¢ 
A. Ile was urging all the time that we should accept it. 
1582 Q. Were any steps taken by any State officers to compel or 
to induce or to persuade the radroad company to pay over 

this money or any part of it to the State 7 

A. Not that Dam aware of or ever heard of, 

Q. Who first made the proposition to pay off the claim of the State 
against the railroad ¢ | 

A. Mr. Easley was the first gentleman who spoke of it to me. 

Q). [lad any steps, and if so what, been taken previous to that 
time by any State officer to bring abont the pavinent and assioninent 
of the lien froin the State to the road % 


-~ 
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A. Not that [ ever heard of, 

() State whether or not the determination of the fund com mis- 
sioners to receive this money, this $5,000,000, on account, was not 
arrived at by the fund comm —— rs on the repeated: solicitations 
and urgent persuasion of Mr. Easley that they should so do ? 

A. It was. 

©, [tind in the testimony of Mr, Easley taken in) New York in 
answer to this question, * What was vour expectation and under- 
stunding as to the trustees eetting an oussignment of the State lien 
(page 610) upon the payment then made pon the 2Oth of June and 
on the certitieate Which was then issued by the treasurer and deliv- 

ered to Mr. Roiston?” the following words, * I expected on pre- 
sentation of the certificate to the Governor and such other evidence 
as he night require with reference to the execution of the $3,000 
mortgave and bonds under the act of 1865, that he would execute a 
peoper assignment of the State’s lien to the trustees under the act of 
February 20, 1865. My understanding was that that would be done 
because my understanding was that the letter of instructions of June 
13th to the treasurer was a fall and complete acceptance of the offers 
mide to pay in the letter ot Nir. Dowd of January Mth and reit- 
erated in my letter of May 26th. That letter of instruction [ under- 
stood to Dea coniplete wcceptanee of the Proposition To pay, which I 
included in it, the direction of the execution of the certificate and anu 
assiguinent; ” will you state whether or not there was anything done 

or said by you or by the fund cominissioners in your presence 
1585 or by the fand commissioners as a board that Mr. Easley had 

any ground to expect that on the presentation of the certifi- 
cate to the Governor and sach other evidence as the Governor might 
require with reference to the execution of the 5,000,000 Tnortgage 
thiat you would execute as Governor ali rsslvninenl of the State's 
lien to me trustees under the act of February 20th, 1865 7 

A. He had no such reason to entertain an vy such hope of release ; 
on the contrary, he had been positively told by Hie as tnany as three 
separate and distinct times that I would not assign the len of the 
State on the payinent of $3,090,000, and that there was but one Way 
In the world that [ could be foreed to do it, and that was by the pro- 
cess of the court. 7 

rn You Say that he lied] been told thrsut three distinet tines 7 

Three times, and once that the process of the court Po mien 

aa he ‘er tol three tines tli: il [ pesca hoot SUSSIDH the lien, and 

Vite—OliCe Or twice thieut it could only be sox at | Ly the Process of 
the court. 

(). W ere those statements made ) previous to the payment of the 
money ¢ 

A. Previous to the 13th day of June, including the statement 
mdae to him on the 13th of June, previous to the pavinent of the 
money, ee 

(). [find on page 612 of the printed record of Mr. jor’ te testl- 
HOW, speaking Of the interview with vou oun the both of hune, be- 


niis- 
bot 
lOnsS 
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fore the meeting of the board of fand commissioners, the following : 
“While [was waiting in his office (meaning your office) for the attor- 
neyv-general and the anditor to come tothe meeting, the Governor and 
[had some couversation ; the substance of it was this, that he said : «1 
think we will eletermine to-day to take your money, and you know 
there has been a good deal of criticisms about Mr. Walker going to 
New York and about our taking vour money, and [expect that there 
will some grow up hereafter about it. Now, you and T have been 
friends and von are about the only one of your railroad people that 
[ know, and if we do accept this money [shall expect vou to stand 
by me in the matter of eriticism: that may come up;’” state 
138- whether or not in that interview any such conversation o¢- 
curred % 

A. No,sir; [have no recollection of ever having heard anv such 
thing at all until T heard Mr. Easley state it in New York; [ may 
have stated this after Mr. Chappell had been to New York, and [ 
wont state that I didivt state it—that [ said to Mr. Kasley : « Well, 
Mr. Chappell has been sent to New York to oblige your people in 
order to save a heavy expressage of $5,000,000 to Missouri, and its 
return if it was not accepted—the $3,090,000—if it was not accepted 
according to vour terms we would be eriticised heavily in regard to 
that possibly, as we were in regard to sending Mr. Walker to New 
York to oblige your people and I think it is your duty to defend 
Us.) 
Q). Then von said nothing about there being any eriticism in re- 
gard to your accepting his money, and asking Mr. Iasley to stand 
by you ¢ 

A. Whi, not at all, sir; never. 

Q). IT tind in Mr. Easlew’s testimony the following : 
noon of Juiy 9th, L881, at the Governor’s office, in Jefferson City, 
T had an interview with him in which [asked him if the State treas- 
urer had delivered to him the certificate of the payment of the 
money paid on the 20th of June. Tle answered that he had. I then 
said to him that it was a matter of importance for us to have a trans- 
fer of the lien at as early a day as possible, because Mer. Dowd 
listed, on the 


‘¢ [In the tore- 


wanted to have the consolidated bonds registered, Or 
Stock Exchange, and Lasked him when he could make it, and he 
replied to me that the question was of too much lMportance, iInvolv- 
Ing too much money, and too many intricate law questions for him 
to nudertake to execute the assignment unless he could be directed 
to do so hy some court, construing the act of 1865 that the $5,090,- 


000 wonld be enough.” State whether or not at that time any such 


eonversation took: place in reference to that miuatter 7 
A. No, sir; no such conversation ever took place. 
has mistaken thut: that tools place, or something simular took place 
I 1») athe. en ee las stated by Mr. Easlev. 1 
Oh elunbe P3th. as | now state, and as state »\ NLP. Pas ey 1 
his attidavit. nbout which he has been examined. As I stated 
this morning, [do not remember of meeting Mr. Easley on 
July Oth at all: it mav have been the case, but I don't know. 


Mr Easley 


15838) 
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(). Was there anv such conversation as that recited at any time 
subsequent to the payinent of the money on the 2oth of June be- 
tween you and Mr. Easley ¢ 

A. No, sir; TD think it is probable, I can’t designate the day that I 
refused to make the assignment of the State’s hen, bat.whether it was 
July 9th—say I have no recollection of its being that date—but Ll never 
made any such statements as Mr. Easley has stated here on that day. 

Q. Did he ever after the payment of the money on the 20th of 
June ask you that you would make an assigninent of the State’s 
lien ¢ 

A. [say that he may have done it; [don’t remember when it 
was done; [think it is probable that he caine to me with a certifi- 
cate, but when he did Tam unable to sav; [stated to him emphatic- 
ally that T could not do it, that L would not make an assignment of 
the State hen on the pavinent of the 83,090,000, 

Q). Reading further from that conversation Mr. Easley says: *¢] 
expressed ry SUPprise cut this, and stated threat if would cCanhuse our peo= 
ple great incouvenience and great loss, and that the delay of the 
matter would prevent them trom making the sale of these bonds 
Which they wanted toseil, Ife rephed to that about it, that he would 
do anything to get the case Into court in any shape that would pro- 
Cure a speedy decision of the question oft whether we had pad 
money enough or not. We talked cousiderably about it and finally 
agreed to submit an agreed case to the Supreme Court of Missouri, 


=, 
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Which was to beso drawn as to present the single question of whether 
we had paid money enough or not. That was July Oth? Now 
please state Whether or not any such conversation as T have recited 
trom the testimony of Mr. Hasley took place on the 9th of July or 
at any other time after the payment of the money 7 
1386 A. Tean’t say that there was on Joly 9th, T think it is proba- 
ble, as I have stated before, that some time after the money 
was pald, that Mr. Easley may bave asked me to make an assign- 
ment ov asked asked me if Lwas going to make an assignment of the 
lien upon the certificate of Mr. Chappell; now, upon recollection, I 


think Mer. Chappell presented me a duplicate copy of the receipt, if 


Tam not mistaken. 

Mr. Eastey: You mean certificate ? ) 

Wrrness: Certificate, [mean; [think he did; at any rate, [ told 
Mr Masley when he spoke tome abont that that [ wouldm’t make 
an assignment until the State was saved harmless. 

Q. Did he express any surprise at this refusal ? 

A. Hedidnot. My recollection is that he did not; that le seemed 
to be satisfied that [ would pursve that course. 

Q. LT tind on page 637 of the record, Mr. Easley testifies as fol- 
lows: 

*?). Who onginally wanted this matter carried ? A. The Gov- 
ernor @. Did vou have any desire in that subject? A. No, sir. 


(). You were satisfied with this refusal to give you the receipt to 


> 
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tale no steps to compel him? A. [had a desire to keep out of the 


court it [T could get my assigniment.” 

Please state whether or not you at any the wanted or desired this 
mutter to be earried to the court 7 

A. L did not, only to oblige him and to facilitate the matter I 
agreed; we both Jofh concurred in the opinion that there shonld be an 
agreed case, and it Was then that Mir. Maslev made the statement, what- 
ever the date was [ camt remember—made the statement that as the 
eourt decided that would be the end of the matter, our people vould 
pay the money due if the court should decide against us, and [ said 
if it should be decided against the State [should enter satisfaction, 

Q. Sir. fasley was asked this question: * Q. Did Governor Crit- 
tenden not say to vou in an interview in his office before the meet- 
ing of the fund comunissioners in the citv of Jefferson, on the 


“ 


1587 1USth of June, 1581, We will receive the money which you 

oifer on the terms that will be announced to vou by the fund 
commissioners, and on no other terms whatever, or words to that 
effect 2 A. ite did not, he did say to me. that he thonght they would 
determine or agree [T dowt know which, at the meeting which they 
were presently to hold to accept the money, and then all other con- 
versations, that [have given in my direct evidence, and that is all 
that was said at that time.” 

State whether or not you did not at that time and place state to 
Mir. Easley these words: ** We will receive the money which you offer 
on the terms that will be announced to you by the fund comuils- 
sioners and on no other terms whatever,” or words to that effect 7 

A. Yes, sir; [used those words and more, too, about which I tes- 
tified this morning, 

(). After the board of fund commissioners had declared through 
General MeIntyre what they would do on the 15th of June in reter- 
ence to the offer made by Mr. Kusley, were you present at the tine 
of the conversation between General Melntvre and Mer. Easley in 
reference to a certificate which he would give to you; and if so, 
state What Was said in that conversation ? 

A. IT was not present, 

Q. Did you hear anything said by either of these gentlemen of 
that action in re@ard to the matters 7 

A. [was not present, and could not and did) not hear anything 
sald, | 

(Q). Mr. Easley was asked on cross-exatmination the following ques- 
tion: *() Didiu’t Governor Crittenden ou several occasions daring 
these negotiations and after the letter of May 26th, betore the pay- 
nent of the money on the 20th of June, say to you that he would 
never execute an assignment of the State’s Hen on the railroad until 
the last coupon on the State aid bonds were paid or provision made 
to hold the State harnmiless therefrom? or words to that effeet. A. 
Ile did not.” | 

“){) 


State whether between those dates, May 26th and June 20th, vou 
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ever made any sach statement as that to Mr. Kasleyv in refer- 
1388 ence to this matter. 
A. [t did. 

Q. Mr. Easley was asked the further question: “ Didn't he on and 
after the writing of the letter of May 26th, and betore the payment 
of the monev on June 20th, tell vou in his office in Jefferson City 
that he would never make such assignment,” using these words: 
“Hasley, | be damned if IT ever make an assignment of the State’s 
lien to the road until the last conpon on the State aid bonds are 
paid, or until the road make provision to hold the State harmless 
therefrom? <A. He did not at any time or place between those 
dates. (. Did he at any time before those dates? A. No, sir” 

State whether or not you ever made use of any such words that 
refers to the matter; and if se, when and were 7 

A. | did. 1 the ofhice ‘ut Jetterson City June 13th. OL words SO 
sinilar to those that [can almost Say they were the precise words 
used. 

Q). Mr. Easley was asked the following question: “ Did he never 
at any time during the progress of those inatters tell vou that he 
never would make an assignment of the State’s hen, no matter what 
the fund coiminissioners did, unless the last COUPOH OU the State aid 
bonds was paid or provision made to hold the State harmless there- 
from? A. What do vou mean by the progress of these matters 7 
Q. [mean between the 19th of January, ISS1, and the payment of 
the money on the 20th of June, 1881. A. No, sir.” 

State whether or not you ever made use of such language to Mr, 
Easley between those dates, the 19th of January and the 20th of 
June, 1881. 

A. I did, or words to that effect. 

. Governor, [ find on page 657 of the printed record of Mr. 
KMaslev’s testimony the following: “(. After the receipt of that letter” 
(referring to Mr. Easlew’s letter of May 26th) “were you not notified 
by Governor Crittenden or bv any members of the board of fund com- 
missioners that they were of the opinion that the measure of the 

road’s liability was the payment of the entire unmatured cou- 
1589 pons on the State aid bonds, and that-they were not willing 
to accept a proposition as made by Mr. Dowd of three millions 
and interest up to the time of the payment as complance with the 
act of 1865? A. Twas not informed by Governor Crittenden or 
any other member of the board at any time prior to June 20, 1881.” 

By Judge DILLON: Or at any time ? rs 

WitNess: No, sir. 

Please state whether or not previous to the 20th day of June, 
1881, you had not repeatedly said to Mr, Easley that in) your opin- 
lou the measure of the road’s abilities was the payment of the en- 
tire uumatured coupons of the State aid bonds, and that you were 
willing to accept the proposition, as made by Mr. Dowd, of three 
Milillons, and interest Up TO the time of the payinent, as a compli- 
ance With thie act of 1865 ? 


cS 
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A. I did, as [ stated before, on three separate occasions, state 
to Mr. Hasley, 

(). Mr. Kaslev was asked, on cross-examination, in reference to 
the statement that he made that the Missouri Repubhean had great 
influence with the State admunistration, and that it had changed its 
tone, materially changed its view in reference to the payment of the 
State debt by the railroad company on or about the 28th of May, 
at [T now desire to call vour attention 


this question: ~The pom 
epublican . clicl nol alWiEVS contend thirst 


to is this—is whether the ¢ 

when the three milhons and ninety thousand dollars were offered 
that the State would accept it as part payment, on account of thy 
statutory mortgage, and would not accept if as fall pavinent and ox- 
tinevuishment of the State hen, and did not they so contend before the 


th 
‘R 


pavinent Was made on June 20th, TSSL? 
— (). Tf they did, sir, [ never saw at. 

A. Are vou in the habit of reading the papers ? 

A. IT was in the habit of watching what it said upon that sublect 
daily.” 

State whether or not vou know, of Your OW? personal 

1390) knowledge, that the Republican did not, on all occasions 

When the question of the payment of this money was referred 

to, state that it would) only be accepted as a part of amount of the 
State’s mortgage, and not as a full payment of the State’s lien 7 

(Counsel lor plaintith objects cls secondary evidenee of the con- 
tents of the prLprer, ) 

A. If the Republican ever held any other idea, or advanced any 
other information or sentiment that the three millions and ninety 
thousana dollars Was to be It pra paVvinernt of the debt, and not in 
full discharge of it, [ never saw it in its columns, and [ am in the 
habit of reading it daily; [take the paper; it always contended, I 
think, that three milhons and ninety thousand dollars was only in 
part payment of the debt. : 

(). State, Governor, whether, at anv time, you concealed from 
Mr. Easley vour views in reference to this matter, or iiade state- 
ments calculated to mislead or give him a false impression as to 
what vou intended to do, and if so, What those staternents were ? 

A. Twas open and frank with Mr. Basley at ail times ino re@ard 
to this matter, and was accessible to him at all times, and there never 
Wits a@ moment, from the time after the fund commissioners deter- 
mined what to do in the case, say from February 8th, atter having 
heard him, there never was a moment that [ couldiwt have told him, 
bad he come to me, that L would not assign the len until the last 
coupon of the State had been paid, or the State held harmless in 
sone Way, by reason of the issuance of the bonds and coupons un- 
der the acts of T8oL and 1865, and at no time—between January 
L9theand January 10th £ was inaugurated, and February 8th—at no 
time did [T ever say to him that the three millions and mnety thou- 
sand dollars would be accepted in fall payment of the State’s lien; 
IVs a fact; T have never said it from January LOth up to the present 

RX 
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> , i} ? on —" 2 
anvbodv, that Was cb TUH and complete discharge of the 


time to 


~~ 


i ss teil 


qlel Ue 
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road’s obligation te 
[Sol (). [dict you Over Say wnvth ine that would fh ad Mr, Hasley 
tO the eonuclusion threat you accepted thie three milihonus and 
ninety thousand dollars as full comphance with the act of P865.a pay- 
_ ‘nt oft the State’s claim against the Tlannibal & St. foe Railroad 

Company ¢ 

A. No. sir: mevepr. 

(). State what was vour understanding and that of the other fund 
commissioners, if vou know, of how the 83,090,000 was actually re- 
eeived 7 

A. The fund commissioners never had but one opinion as to the 
amount required to be paid by the road, and that amount was the 
amount that was necessary Co save the State harnmtess under the acts 
of 1851 and 1855; there never was any difference of salion about 
it in regard to that, and there never was a time when [ ever heard 
one of the fund commissioners, ana [ siuw them daly, OV { will Say 
aly or collective Ty, 


nearly daly, that ever held any Othel Opinion Sin 

(). The question [Tasked was how did the fund comunssioners un- 
derstand iis the pavinent of the 85,098,000 was mace ? 

A. Done on account, a partial pavinent of the indebtedness of the 
road to the State. 

Q). Did they understand that the payment was made in any other 
way 

A. No, sir. 

(). Did they ever sav anything, in vour hearing, or vou say any- 
thing to Mr. Easley.to give him to understand that the words on 
lv descriptive 


account” in the receipt which vou gave lim, were simp 


of the Mortgage On Which the money Was puid and not that the 
wnountot the payment was made as a partial pavinent 7 
A. Tnever heard anything m regard to the expression “on ae- 
count ” being a designation or description of the nature until [heard 
Mr. Easley stated, in the city of New York, in his deposition, that it 
Was always that was considered as being in partial payment of the 
amount, and it was so understood, and Mr. Kasley, [don’t think, ever 
heard anything from us to the contrary. 
Q). Did Mr. 7 ever ipseneen: after the payment of the 


1592 money until the tiling of the Sup p| emenptal bill. that the words 


“on account” were slinply dese TIptive of what the paVvinent 
was made on and pot indicating that the payvinent was made as a par- 
tial payment ¢ 

A. Ile did not. 

Judge Ditton: Mr. MeIntvre, have you the minutes of the board 
of fund commissioners referred to by Mer. Walker in his testimony, 
and if so, will you produce to us for my examination and and in- 
Specuo0n ¢ 

Mr. MeInryre: I have the minutes and now produce them, 
(Books produced. ) 
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Cross-examination by Judee Drtnonx, counsel for plaintits. 

] X- ‘|. 
A. 'f CS, Si 

=m X-G, | lid not distin ctiv understand whether vou meant to Say 


¥ ou were Inaneurated January LOth ? 


threat Vou chic Or did hat have cut mterview With \Ir. asley On this 
inatter on the 10th day of January, ISS] 

A. TL did not as a fund commissioner. J] have no recollection 
of Sinton univ interview with him af all. 


>) x4 lf vou have no recollection of anv such interview may one 
not have occurred and escaped vour memory % 
st suid to ime he desired to have 
lL comnussioners and Lb said te him, 

t then. Twas very busy and could not do so and didn’t know that 
WilS it pe sisal hatinete which I didn’t at the time; [ don’t think 
though, that [had any conversation with him with any reference to 
it at all. 


A. Lf One Was brsvcd hie merely 


?* 
a | 


. 
| 
this mutter wit before the fane 


1} 
7 
i 


Do vou recollect seeing him that da 
S, SIP, 
» x-q. Do you recoileect seeing him in the executive office 7 
A. I did. 
G x-qg. Can vou recollect what was the subject of the conversa- 
tion ¢ | 
1393 A. Nov sir, LT dom’t recolleet having 
him that day. 
7 x-q. What date did you receive Mr, Dowd’s letter of January 
TUth, as near as you can tell 7 


any conversation with * 


A. I think if must have been im or about the 22nd or, 25d of 
January ; [stated this morning, [ think, about noon of the 21st, bat I 
don't think IT really received it that day; IT will now say about the 
22nd, 

9 x-q. What was the time appointed by the board of tund eom- 
ong tig for the PUPpose ot considering the proposition contained 

1 Mir. Dowd’s letter oi January 19th ? 

A. Febrnary Sth. J think, sir. 

10 x-q. The fund commissioners constitute the board, do they not, 
composed of three officers 7 

A. Yes, sit 

Il x-q. To wit, the Governor, anditor, and the attorney-general? 

A. Yes, the Governor, auditor, and attorney-general, 

I? x X-(. You have no board of appeal, bave you, de levating to any 
one member all power of the board ¢ 

A. No, sir. 

I3 x-q. In case of a difference of opinion in the board among the 
three members, what governs 7 
A. A majority. 
l4 x-qg. Did you have that meeting of the board on the 8th of 
rnaey to) eousider thrsut proposition ¢ 
A. Yes. Sin 
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15 x-q. Who were present at that meeting 7 

A. The auditor, the attorney-general and the governor. 

16 X-(]. Were you ull present on that occasion 7 

A. Yes, sir, 

17 x-q. Mr. Easley was heard ? 

A. Mr. Easley was heard. 

IS x-q. What was the result of that hearing, a determination 

A. Mr, Easley was heard on his construction of the law; and the 
determination we arrived at, to mv recollection, was to receive the 
full amount of money that was due the State under the acts of TS] 
and TS56. 

19 x-q. Did you reject the proposition and end the matter 7 

A. Of three nulhons and ninety thousand dollars % 

20 x-q. Yes, to put an end to the matter. 

At We determined we would not accept three millions of dollars 
cis being the full settlement of the debt; we concurred in 
1394 that. 
21 x-q. Was that the end of the proposition of Mr, Dowd % 

A. As far as we were concerned, that was the end of thie proposl- 
tion, 

22 x-q. Ifthat was the end of the proposition will vou tell ime why 
it was vou directed Mr. Walker to go on to New York 7 

A. because Mr. Kasley Heal requested if : he sad =" Ut people and 
you may come to some terms.” 

235 x-q. Now, then, do you recollect any conversation with Myr. 
Masiey on that day ¢ 

A. Yes, sir. 

24 x-q. Will you state what it was / 

A. Mr. Easley said, as well as T remember, of course [ cannot give 
the exaet words, that this was a matter of rreat Importance to the 
State and our people,’ and “we want all vou fellows to go to the 
city of New York and meet our people; and Ttold him that the Leg- 
islature Was In session aud that [couldn't eo, but that LT would see the 
attorney-general and Mr. Walker; [ saw the attornev-general ; be 
said he couldn't go, and I think we both agreed that Mr. Walker 
could mach more conveniently go than either of us; and [saw Mr. 
Walker, and Mr. Walker agreed to go provided the expenses could 
be met in some way; and [said to lnm that Mr. Easley said that he 
would see that the expenses were all paid until Mr. Walker re- 
turned, from the time he left St. Louis. I think, Uy} to the time of his 
return, 

25 x-q. Mr. Walker, in his official report to the board of fund ecom- 
missioners, dated February 24th, page 114 printed record, says: ‘On 
the 8th of this month ¢ informal meeting of the fund commissioners 
was called to consider the proposition of Willian Dowd, president 
&e., contained in his letter dated New York, January 14th. ISS. as 
follows: ” then setting it out, * At this meeting it was slso deemed ex- 
pedient and proper that I should proceed to New York and confer 
with the oflicer of said company regarding the proposition made by 


tee 
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their president; ? is that a trne and correct statement of the 

1395 transaction in that respect, Governor ? 
A. Well, my recollection is that this took place outside of 

that meeting, in regard to going to*#New York. 

26 x-q. My question is whether the statement of Mr. Walker, that 
it was determined ‘that he should proceed to New York and confer 
with the officers of said company regarding the proposition made by 
their president,” Whether that 1s a correct representation of what 
actually occurred ? 

A. . tae to my recollection, it is not. 

27 xq. This report was made to the fund commissioners, was it ? 

A. Y es, SID, 

28 x-q. And it was made the basis of the special message by you 
to the Legislature ? 

A. Yes, sir. 

20 x-q. And vet you think that is not a correct statement : ? 

A. Yes, sir, in regard to that, that is an immaterial point there 
as to the mannerin which he was designated to go,and in thet, (that 
is, | don’t know, [Tsay for myself, if [ noticed it at all, and [ don’t know 
that I did.) that I considered it inimaterial enough to raise any point 
about it. Now, Mr. Walker may be right in that, but I think that 
the manner heretofore detaled by me was the manner in which he 
Was detatled to £0 to New York, 

50 x-q. You stated in your examination-in-chief this morning in 
substance, alter referring to the meeting of February Sth, that as 
you were passing out of the room in which the meeting was held, or 
had just passed out, vou had some conversation with Mr. Easley with 
respect to the amount of the assignment; do you recollect what you 
stated in that respect % 

A. [think [ do, the material portions of if 

$1 x-q. You said to hit on that oecasion, in substance, that ~* I 
will be dammed if [will assign the Hen on payment of three millions, 
necrued interest,” KC. ¢ 

A. Yes.si 

$2 x-q. Do vou recollect making use of that language on that 
OCCUSION ¢ 

A. Yes, sir, or words to that effect. 

33 x-q. The meeting of the Sth of I ebrni irv was the first meeting 
of the board to consider that matter, wasn’t * 

A. After its organization on the 21st of January, ves, sir. 
GG +t X-q. couldn’t be before the organization, could it 7 

A. No. sl 
35 x-q. Then it was the first meeting of the board to wonder this 


me 
° « 


miutter as a board ? 
A. Yes. SII 
36 x-q. Now, will vou state when this matter was next considered 
by the board and any action taken in regard to it? 
A. On the next day of its meeting. 
Oe N-({. NO, when why action Wiis taken on thas proposition y 
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A. I do not remember the date of the meeting dav; first the board 


a | {then February Sth, and i don’t re- 


Was organized on the 21s*, an 
member when the next meeting was held. 

38 x-q. As [understood this morning the meeting of February 
Sth was the first one, and then the next meeting at which any action 
was taken on this proposition to pay the State debt to acquire the 
State Hen was on June 15th; is that mght 7 

A. We were organized January 21st; the matter had been dis- 
cussed, of course; been talked of and discussed, and it liad been 
mentioned by Mr. Kasley, [ sappose, to each of us in regard to this 
settlement before the 21st, and my recollection is, after we were or- 
ganized, on the 2ist, we then commenced looking at the law of 1865, 
or abont that time, immediately before or Just at that time, we com- 
meneed examining the law of 1865, ander which Mr. Kasley wanted 
to make a settlement, and [think (1 may be mistaken, but [ don’t 
think Tam) that we had the attorney-general to examine it, and to 
give us his opinion in regard to what was the effect of the act of 
1865; and each of us had examined it, and we talked the matter 
over there at the meeting on the 21st of January, but we had no 
regular meeting at which Mr. Kaslev was heard until February sth, 
and then again June 15th, T think, was the next meeting in which 
Mr. Easley was present. 

59 x-q. Any consideration which this matter received between the 
meeting of February 8th, 18381, and the meeting of the 13th of June, 
1881, was a consideration of the matter between yourscl!, was it, as 
to What was the proper and best thing to do 7 

A. Yes, sir. 

4) x-q. Mr. Easley was not present at this intermediate meeting ? 

A. No, sir. 
1397 41 x-g. And had no knowledge of what took place, had 
he? 

A. No, sir; we considered that what we had said on February 
Sth we considered was sufficient until we could hear what would be 
the effect of Mr. Walkers trip east; we didw’t know what they 
would agree upon there in that trip. : 

42 X-t]. Mr. Walker proceeded, ais he Sfates, To New Vork SOO 
after the meeting on the &th of February, and on his return, on the 
24th of February, he made this report which accompanies your 
Message to the Legislature ; } 

A. Yes, SIV. 

45 X q. What was the object of Mr. Walker’s visit to New 
York ? 

A. Just as Mr. Inasley stated, * Confer with our people and see if 
they couldn't agree upon something, and then make a statement to 
their board, the Ilannibal & St. Joe Road, or Mr. Dowd and others 
of the condition of the State in regard to the bonds, &e.? Mr. 
Husley sald he desired Very mueh for us to have a personal eonter- 
ence; that Mr. Dowd couldmt come west, and he desired. as he ex- 
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pressed if, one of vou fellows to @o east and have a conference 
with Mr Dowd and Mr. Root.” 

44ox-q. Mer. Kaslews claim in his argument before the board of 
fund commissioners on the Sth of Febraary was that the payment 
of the three millions of dollars nd the accrued luterest to the date 
of the puvinrerit satished the act of T8605 * 

A. Yes, sir 

45 x-q. Did he at any time modity that view to the board of fund 
COMMAUSSIONerPS 7 

A. No, sits not as far as LT knew. 

415 x-q. Tle has stood by that from the first to the last, basn’t 
he 7 

A. As far as [ know; and we stood with equal firmness by the 
oblnion that it was not snilicient,. 

47 X-(]. Well, now, then the board on the Sth of Kebruary, ISsl, 
told Mr. Haslevy what they esteemed to be sufficient, what sum they 
did regard as suilicient ? 

A. Yes, sir. 

48 x-q. Whiat is it? 

A. The amount that would be necessary to save the State harm- 
less; Lb believe on the Sth of February [ used that language more 

einphatic if possible than delicate and wise—*l will be 
1398 damned if Twill assign the State Hien until they have paid 
the last dollar of the Unmatured coupons.” 

49 x-q. What fixes that in vour mind, Governor; is it the fact 
that von used this emphatic English, this Intense expression that vou 
would be damned if you would do it; does that fix it Im your 
main ? | 

A. No, sir; this was the first opportanity [ had after [had made 
an official consideration of the matter to let Mr, Kasley know it in 
plain words, and that that was our determination, 

OU X-q., Was that the only thine You ever swore on the subject — 
that vou used that language to him? do you fix it in that way 7 

A.-I thinks it was the only tine I ever used it to Mr. Easley, 
Ile is generally so polite himself, and [Do am generally equally as 
polite. 

51 x-q) Now, then, vou say that on the Sth of February you were 
not anv more specific to Mr. Kasley than that the sam which he 
offered was not enough to save the State harmless 7 

A. Judge, [think [have stated we would not—I would not-—assign 
the State lien until they had paid the fall amount of the bonds and 
the unmatured COUPONS ruttauched to those bonds. whatever the sum 
night be, enough to save the State hartaless from any settlement by 
Veadsol) of the ISSUANCE of those bonds ol Pot ae 

52x q. Now, there may be a difference between the two expres- 
sions, Governor, to save the State harmless, and that no assignment 
would be made until the last cent of the last coupon had been met; 
how, What [ wish to know is, Governor, what vou said to Mr. Kas- 
lev, what the board authorized to be said to Mr. Easley, on the Sth 
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of February in respeet to the amount which if claimed was due and 
right to be paid ? | | 

A. IT think by baving told him that [would not assign the State 
lien on lis proposition, nor would T until the last cent was paid upon 
the unmatured coupons issued under the act of LTSoL and 1855, that 
he would understand that we expected the road to pay every cent 
that grew out of those bonds or the Issuance of those bonds to the 

| road, 
1899 53 x-q. Do you wantit tobe understood on this record that 
the fund commissioners said to Mr. Easley on the Sth of Feb- 
rouary that no assignment of that lien would be made until the last 
cent of the last conpon was paid 7 

A. T want it to be understood on this record that I, as one of the 
fund commissioners and the man by whom the assignment was to be, 
made a statement that [would not make an assignment of that len 
until the State was saved harmless, and [was to determine when 
that debt was paid; the last coapon had to be paid, ora sum equiva- 
lent paid that would save the State harmless by reason of having 
issued those bonds and coupons under the act of LSobl and [s55. 

d4.x-q. Then the State, according to vour view, might be saved 
harmless in one of two ways, either by paving not only the principal, 
but the amount, the face amount, of all unmatured coupons, or by 
paying as sums Which would be equivalent to saving the State harui- 
less if less than the first amount [ named ¢% 

A. The State might have been saved harmless by paving those 
bonds and the coupons; the first matared, [ think, in Ts85, and the 
second 1896 and TS07 is my recollection—a iniihon and aw half sav ; 
then the second proposition in which the State could have been saved 
harmless was for the road to have gone into the market and bought 
up bonds bearing the same amount of interest, and maturing at the 
same time the Hannibal & St. Joe and State aid bonds, and deliver- 
ng these bonds to the State. 

59 x-q. Did you ever, im any conversation with Mr. Easley, state 
that you would not consent to the assignment of this Hien unless they 
either paid the face amount of all the coupons or unless they be en- 
abled to go into the market to buy up all the outstanding Tiannibal 
& St. Joe bonds ? 

A. Only in stating that [would not assign the lien until the last 
coupon Was paid or tie amount that would save the State harmless. 

a6 x-q. And you were not in any other way more specific than 

that ? 
1400 A. No, sir; [think that is sufficient. 

57 x-q. You never made a suggestion to him that it should 
be some specific sum sufficient to enable vou to go into the market 
and buy up the outstanding Hannibal & St. Joe bonds ? 

A. I never made any calculation for him in regard to that matter. 

58 x-q. You never made a suggestion to him that should be the 
amount ? . 
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A. I did not mention any specifie amount. [said the amount 1 
Save the State herrmiless by beasohl of the Issuance of these bonds, 

oy X-(, You stated this Morning the act of March 26th, 1881. was 
passed In pursuance of a special message which vou sent to the Lee- 
islature based on the report of Mr. Walker, and that in vour opimion 
\Ir. Masley knew of the veneral nature or contents of the Message 
before vou transmitted it to the house ? 

A. I think [heard Mr. Easley sav so. I believe I stated that I 
didia’t know whether I stated that he knew detinitely of it, but I 
think [ heard him state that he knew of it. 

60 x-q. You kuow this act was passed, don’t you 7 

A. Yes, SIT. 

)] X- You approved it ¢ 

A. I did. 

62 x-q. [t was passed in conseqnence of that message, wasn’t it ? 

A. It was passed subsequent to the message, whether under the 
direction of the message [ am not abie to state. 

(935 X-{]. [t relates to the same subjeet, does it not? 

A. It does. 

64 x-q. Do you recollect-—let me refresh vour mind—of Mr. Easley 
contending to vou that this sentence in your message made, as he 
conceived, an unjust reflection on their road: “As the company has 
heretotore met its obligation promptly, lists thereby secured the COlh- 
fhdenee of the people of the State. Lyiit for iat y Vears we are in doutet 


1 
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of the final resuit of our settlement.” Didmt he rather object to 
that % 

A. No,sit; he never objected , hever complained of that language 
to me at all, 

jo x-q. What was vour object, Governor Crittenden, in transmit- 

ting this message to the Legislature 7 
140] A. [ didu’t know but what the road would comply without 

terms; the road had been exceedingly honorable in the past in 
observing itssettlements with the State. No controversy having arisen 
between the State and the road as to the payment of any money here- 
tofore, T didw’t know but the road could comply with our terms; 
and, if it did, my idea was, [wanted to be prepared to dispose of 
the money—for the Legislature to dispose of it In some Way-—Just as 
I stated in that message. [have no other reason to give—a prompt 
and profitable disposition of the money. 

G6 xq. You stated this morning at the time that message was 
transmitted, and that appears undoubtedly to be the case, that the 
question of terms was still under discussion ? 

A. Yes, Sir, 

67 x-q. And that the money was lett in New York to await the 
action of the board of directors on the installment plan so that at the 
time when this message was transmitted it was Lnpossible to state 
What would be the amount which might finally be received; was it 
not ? 

A. What is the date of that message ¢ 

sa 
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OS x-q. February 25th. and Mr, Walker reported on the 2-4th— 
just the day betore 7 | 

A. I didi’t know what would be the result of the propositi yn Inde 
in New York by Mr. Walker; we had authorized no proposition to 
be made, but we were waiting to see what the board would’ do and 
What amount of money would be paid, 

O0 x-q. You stated . your examination this morning, Governor, 
that the aet of Mareh 26th, S81. was passed In ante ipation of this 
payment, but that you idwe t know at the time the message Was sent 
to the Legislature whether the cotipapny would pay three millions 
and acerued interest, as it proposed, or the sum of 84,773,490; what 
did vou mean by that answer ? 

A. Timeant this: In that message you will see [use this language : 
i” [ do net mean to Say that the State will AUCCOP IM the sum ol three 
millions of I doll: ars In coniple ei satisfaction of the ability meurred 

by the State in aid of the said company; [ think the lability 
1402 extends fo the mat unity of the bonds.” I meant this: * I 

thought the road or the board wonld colnply with our terms, 
and agree with us, and pav S4.775.490, the amount that would be 
required 1 O-suve the State harmile AS by reason OL the issuance of the 
bonds and coupons under the act of 1851-1855, and the renewal act 
rt LS74 

70 x-q. The sum of 84,735,490 is three millions of the face sum on 
all the coupons down to the maturity of the bonds, isn’t it ? 

A. Yes, sir. 

71 x-q. Now, do you wish to have it to be seriously to be under- 
stood that vou ever expected that in TS8L this company would pay in 
wivance ona debt which vou sav didn’t matn re, _ ut of ait, until TSS6 
and the rest in 1897, the full amount of $4.773.490, the principal of 
which was only $3,000,000 7 

A. I believe I stated this morning [ didm’t know what the road 
would do, whether it would pay—stand by its proposition, or pay the 
interest on our proposition, and JT wanted to be prepared for any 
proposition that might be made, and that was one of the reasons why 


me message Was sent in. 

X-q. You have just said vou didnt know whether the company 
or te trustees would pay the fall amount or accept your proposition, 
What do you mean by your proposition 4 

A. Our proposition * We had no proposition, as far as that is 
concerned, before the board, but for the amount we were contending 
for, that to save the State harmless, whatever it was, for that ammount 
Whatever it should be to be determined by the fand comuniissioners. 

73 x-q. [want vou to state whether at any time either the board 
of fund commissioners, to your knowledge, or yourself as a member 
of that board, ever entertained the slightest idea or opinion that the 
company would pay or might pay the sum of $4,773,400 to acquire 
an assigninent of the lien 7 

A. [did not know what the company would do, sir. 
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é4x-q. And that is all the answer vou cai give to that question, 
thist vou desire to mike 7 

1405 A. T didn’t know what the company would do, of course. I 

had nowmeht determine what the company would ultimately do, 

(Last question repeated.) : 

A. T still repeat [ didw’t know what the company would do. 

f) x-q. Phe question asks whether vou entertained any sach idea 
What the company would do % 

A. Tanswer it just the same. T didi’t know what the company 
would do, and L still state the same thing. 

0 X-q. Tlad vou an iden -éhat the company might do that ? 

A. L could not tell vou what the company would do, 

¢ x-q. TL think, since vou don’t answer the question, | think }os- 
sibly vou dou’t understand it ? 

A. I do. 

ms x-q. LT want von to state, not what the company might do, but 
What Vor beleve or thouelhit they would do *% 

A. Well, Judge, Dhave answered vou as faithfally as [ can use 
the Knelsh language. You asked what [ thought the company 
would do, and T tell vou PT didiwt know what the company would do. 

7 x-q. Then vou tionght it was jast the renewal of a possible 
Lotion in the board of the company that they might pay in T8st the 
sun of four imilltons of dolhaurs to Cure the hen of the State ? 

\. Tt was an open question, and [tiink under the law of 1851-55 


i. 


thev had agreed to do that thing, and [ believed that the lauw—the 
act of 1S851—55—was not altered by the aet of iS6.. [ didi’t know 
but what they would comply with those acts and pay the full amount 
or attend to the prevdnend of the maturing COUPONS, 
SO x-qg. You had read the act of 1865 long betore the meeting of 
February sth? 
A. [Thad read it before the meeting of February Sth—yves, sir. 
SL x-q. You are a lawyer ? 
A. Yes, sir. 
S3 x-q. And [will add you have the reputation of being a good 
lawyer ? 
A. Not as good as L onght to be, 
83 x-q. Tfow soon did the Legislature adjourn after the passage of 
the act of Mareh 26th, 18s] 
A. [think it adjourned onthe 27th, 28th, or 29th of March. 
1404 S-} X-(. A day or two atter the passuge of the act ? 
. A. Yes, sir; [think so. 


85 x-q. You mention particularly three conversations with Mr. 
Kasley, the first of which L have already referred to as having oec- 
curred on the Sth of Febraary, when you stated * I will be damned 
if LE will assien that Hen,’ &e. The next conversation you think was 

March—at all events between February 26th, when your message 
Was sent in, and Jane [3th, on this subject. Can you tell what that 
Wis 7 | 

A. think we had that conversation, as I liave stated, alone in 
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Mareh or about the first of April, in which, as well as T can remem- 

| Can only vive the substance of it | told Mr. Masley thyeut [ 
would not assign the Jien of the State to the road until it Had paid 
the full amount of money due the State, or enough to save it harni- 
less under the act of 1865. where it does use that language, and that 
that was the construction [put on it, and that DT wouldim’t assign un- 
I SS i Wits compelled tO do it by Sone process ot the court. That. [ 
think, isabout the language, 

S86 x-q. Youstated this morning vou said in that conversation that 
vou didmt care what the other fund commissioners might do, you 
wonldu't do it at all 7 

A. Yes, I am coming to that; that [T wouldm’t assign it unless 
there Was a process. of the court to compel me, and [ didi’t care 
Vhat the other fund commissioners’ opinions were in regard to that ; 
that miyvomind was made upon that point; and [will state here I 
don’t know whether [said that to Mr. Easley on that occasion, but 
[ so expressed it to the fand commissioners tine and again. 


Si xq. Why did you make use of the expression that vou didn't 


care What the others might do, that vour mind was made up 7 

A, Oh, I don’t know that [can give vou any special reason why 
[ would do it, only T wanted to impress it on his mind fally that I 
Was the one of those three to determine What amonut was to be paid 
to the State to save it barmless under my construction of the acts of 

1851, 1855, and LS65. 
[40.5 ss x-q. [understand vou to state that after the second con- 
versation with Mr. Easley, which von designate as the second 
conversation, vou had no other conversation with him on this sab- 
ject until the conversation on the 13th of June. 

A. LT remember, as [ said, no marked conversation at all in re- 
gard to it; he was very frequently in the office. but [T dom’t think 
there Was any special conversation that 1 had ap to the 15th of June. 

SU x-q. You recollect lis letter was then referred to of May 26th? 

A. Yes; that [have spoken of this morning. 

90 x-q. The letter was addressed to the fund = conmmunissioners, 
Wish t it? 

A. T domwt think so; Lam not cer 
[Paper shown to the witness.) Yes, that is the da 


| 


tain; it will show for itself 
| ce. 

Yl x-g. Will vou state What the fund cominissioners did when thes 
received a specific communication of that kind, 

A. LT think the first meeting that was held atter that was the meet- 
Ing of June 13th. 

92 x-q. Now, let me ask vou generally whether the character of 
your mind and memory may not be very much like my own, a lit- 
tle uncertain as to dates after the event has happened, unless there 
is something special to impress it on vour mind 7 

A. Tthink it is, Judge, Dam a poor hand to remember dates, I 
| Sav. 

W5 x-g. Now, vou stated this morning that on the reception of Mr, 
asley's letter ot Mii Both that We had the attor bey reneral, Nr 
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MeTntyre, make a report-as to the effect of the tender.’ Will vou 
how state the circumstances In regard to that, and whether that 
hnught not suggest to vour mind that vou may have a meeting that 
would not occur to vou but for those dates ? 

A. [will state there may have been some intervening meeting, 
What we might call simply an unimportant meeting between our- 
selves, after the 26th, at which Mr, Easley was not present, nor in 
the board representing the road. 

94 x-q. A meeting to see what vou would do ? 

L406 A. ‘To see what we do, and wanted to see, as [ stated this 

morning, What woukl be the effect of a tender of the money, 
if Mr. Hasley should come in and tender 83,090,000, the three mil- 
lions and interest up to the time of the tender, what effect that would 
have on the State’s lien, and I think the attorney-general was di- 
rected by the board to make an examination of the law, and he did 
it and reported to us his opinion in regard to it. 


95 x-q. Was that report in writing 7 

A. It was not. My recollection L think not; [think it was only 
a verbal report. 

96 x-q. Now, if T understand it, vou.as a lawver, had in your mind 
on thiat occasion, I SUp pose, this doctrine of the leu: tliat if “ Inorte- 
gagor tenders to the mortgagee the full amount of the debt, or an 
amount Which the court should afterwards determine to be all that 
Was owing, and that tender is refused, the mortgagee loses his hen. 


4 4 


Wasn't that the matter that vou referred to the attormey-general ¢ 

A. ‘That was the point that we wanted him to investigate; we 
didivt want to go into this matter without proper legal hght all the 
way through, 

97 x-q. Mr. Easley in that letter wuivises vou, among other things, 
that if vou didn't wccept the sum lie proposed to vive that he in- 
tended to make a tender of the same to the State authorities, 
didn’t he 7 

A. Yes, sir; [ think that shows for itself, and that is the language, 

OS x-q. And the board was aware, as well as the attorney-general, 
that if Mr. Easley made—understood that Mer, Easley was right in 
his construction of this law and should offer von 83,090,000, and 
vou should refuse to take it and it should afterwards be determined 
that that was all vou were entitled to, that the effeet of that retusal 
would be that you aight entirely lose your lien. Wasn't that dis- 
cussed ? 

A. Yes, sir. 

(jt) X-q. W hicct dic the attorney-general report to be his legal 
opinion on this subject, Governor Crittenden 7 

A. Ilis report, according to my recollection, was that if a 

1407 tender was made and it should turn out to be the amount 

that the court should determine was the full amount that was 

due the Stute under the acts of TS5T and 1855 and 1865, then the 

State would Jose its hen. [le said that was one of the elementary 
principles of the law and the decisions of the court. 
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100) X.Q. Dacduact he refer Vou to a decision of the Si preme Court 
of Missouri on that very point ? 

A. [think he did, sir; [think he spoke of it; if he didn’t give 
reference T know he spoke of if; such is my recollection, and then, 
furthermore, this point was discussed, if the money was tendered 
how shall we receive ft: whether we shall reeeive M at all or reject 
it, and at the next mecting it was determined that we would receive 
it on account of the partial pavinent of the debt, not mn fall sittistuc- 
tion and discharge of the aimount,. 

10] X-(j. Among a Serles ot 
this morning, In which he 


) 8 ’ . 

, Vou to go over the Various aver 
4 } : “pe a 40 ‘ 

ments of the bill and decide their vaniation to be such 


as hot ba Cli- 
tit! the cor ti}? teat haubis to any relief, Was one TO this effect, WI hie I | 
think vou can hardly have understood, and I Wish to know whether 
vou did or not, namely. he asked vou whether the fund commission- 
ers. or Vou as il member of the beara, understood the let tel of \l ey 
Masley of Mav Poth. Is va. Which rends cis follows: aioe The Lrtistees in 
that mortgage, namely, the lnortgage made under the act of keb- 
ruary 20th, 1865, in pursuance of that act, now desire to pay to the 
treasurer of the State three millions of dollars, together with cul 
Interest thiat leas neerued thereon, and Which remalus Unpaid yp) LO 
the tine of making such pavinent, It — ure Willing to ae 
suid sum and will direct the treasurer to give the recept and th 
ernor the release provided for it) the si lel act, | woul: { Ly pleased Lo 
know at once where and in what shape vou would like the funds.’ 
Mr. Shields asked whether von didu’t understand, vou and 
140s thie asiinel | didn’t understand, thicet thisat Wiis only il proposition 
fora purdial paviment; how did von understand ? 
(Defendants objected On two grounds ; Ky gies, that Mr. Shields 
asked mo such question; second, Mr. Shields didmt ask Governor 
Crittenden to decide whether the averments in the billoif true, would 
entitle the parties to thelr release, but he did ask whether the facts 
us thev are in the bill were true, whether the facts referred to in the 
question were true, ) 
= Now, In order to settle that question vou must, it seems to me, 


recar to Mr. Shields’ question to me and see what my answer was 
ae 

102 x-q. Twill ask vou independently of that whether vou under- 
stood that language to which Dhave referred as proposing — whether 


ae adipiamean this laneouacee 1th thie etter of Mr. Maslov ot Mav 
oth, which [have quoted in the last preceding question to be a prop- 

osition for partial payment ora proposition on his part fora fall pay- 
ment, and all that in his view was under any circumstances due ? 

-., My construction Wpon that was that it was but a Preparatory 
stutement of a tender that would be madelilo Lb remember the lan- 
guage right. (Witness reads the paragraph in the letter now re- 
terred to.) 

103 x-q. [now ask whether von now understand, or whether you 


+ 
+ 
i 
ne 
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understood at the time, that that was a proposition for a partial pay- 
Inent only bv the trustees 7 
A : | Wbndersto «| threat Whole der to be il Preparatory proposition 
TO an tenet tO lye rile. tile it cull together, hat the Separate “nd dis- 
tinet paragraphs Nn it: thev were preparing fo lake w tender of the 
amount, SS.090 000, or whatever the amount might be. and wanted to 
know if we would accept, or how we would take the tender. 
104 x-q. Then, as you now understand that letter, it contains but 
asingle proposition, namely, one looking to a tender, and) that all 
that is in itis preparatory and looking toward that 7 
P4009 A. The ideais when vou take into consideration all that; 
If Vou determine not to aecept it. | will be pleased to liave 
vou designate sole meeting or offering the payment which will be ac- 
ceptaole to vou as a tender, and LP can hardly think vou will require 
us to bring that amount of curreney here simply for-the purpose of 
dechning it—IL must state this. though, that Mr. Easlev. as [ have 
already stated, chuamead the S5.0°00 000 under his eonstruction of the 
law, on them side of the construction, that the S3.090,000 was in 
complete satistaction of the State lien > thrat Was his side of the Case 3 


i 
he never held to anv other view so faras fF know. but it was not our 


View, 
LQ.) (). [Isn't that letter pisuin to this etfect. Governor—*< The trus- 
tees propose to pay (page 146) three million with all accrued interest ; 


if ven are willing to accept that sum, direct the Governor to give 
the release.’ Isn’t that an independent Proposition ¢ 

A. Vhat was hits proposition to us. : 

106%). flow did vou understand that that was a proposition ; did 
you nuderstand that he made that as a proposition for a partial pay- 
A. As I stated before, judge, he always contended that was the 
full amount due. 

107 Q). Then vou understood when he offered that, that he offered 
it asa fall paymentif vou would accept it and make the release ? 

A. Undoubtedly, and undoubtedly [ told him that that was not 
the full amount that was due, and that the State would not accept it 
as the tull amonne, 

108 x-q. Then you did not mean, if you did answer Mr. Shields 
this morning In answer to his leading question on that subject, that 
Vou understood Mir. Masley CO propose that asa partial PauVEIenet | Vou 
did not mean so to answer, did you 7 

A. [his question must be propounded to mie, because | 
thing and vou state another. ; 

paa xq. [ sav if vou did so answer, vou did not mean to so answer. 

A. Well judge, T can’t answer that way. 


1410 [10 X-{]. The board fixed the 15th day of June to consider 


t 


estates one 


formally an official proposition ; the propositions contained, 
Whatever there were, in Mr. Hasley’s letter of Mav Poth 7 


A , Yes. SI. 


[11 x-q. Mr. Easley was in Jetferson City on that day ? 
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A. I presume he was, sir. | 

112 x-q. Do you recollect when and where, Gov, Crittenden, on 
that dav vou first met Mr. Easlev on the 15th of June ¢ 

A. TL don’t remember when I first met him on that day, 

113 x.q. See if Lam right; at Jefferson City the capitol is au «lis- 
tinet building from the one oecupied by the Supreme Court, is it 
not ¢ 
A. Yes, sir. ! 

114 x-q. Your office is in the executive chambers or in the capi- 
tol building ? 

A. Yes.sir. 

115 x-q. And the attornev-general’s office isin a separate building 
called the Supreme Court building, 1s it not ? 

A. Yes, sir; several hundred vards apart, or hundreds of yards, 

116 x-q. Now, vou have in the executive chamber a large room 
and also a sinaller and connecting room known as the private room 
of the Governor 7 

A. Yes, sir, or the secretary’s; it is considered the secretary's 
office; well, I have three offices attached to mine, but my special 
office is considered a private POOTM. 

117 x-qg. Now Twill ask whether on June 12th you did not first 
meet Mr. Easley on the forenoon on that day, in the large room 
known as the executive chamber ? 

A. IT dowt remember where [ first met him on that dav; [have 
nothing by which to guide my memory in reference to that. 

11s X-(. Had You more than what Vou would call one meeting 
with Mr. Easley on that day; [ believe vou went away 7 

A. ] went away; well, [ might have met him several times. 

119 x-q. But in relation to this business 7 

A. ‘That is all; only one meeting. 

120 X-(]. W hat. according to Your best Impression, is the place 
Where the meeting was held, if von — anv impression of it 7 

A. Well, Dam unable to say whether it was in my office or in the 
big room, 

121 x-q. You think if was in the capitol building 4 
1411 Mr. Root: You mean the private oflice when you say ‘my 
office” *% , 

A. No, sir, my private office is still another room. 

by Judge DILLON: 122 X-(}. The big room menus the secretary’s 
room ¢ 

A. Yes, sir; whether it was in my office where my desk is and 
Where [ transaet my business, or the State’s business, or in the secre- 
tury’s othice, I enunt tel] Which one of those POOTLIS [ met hin first. 

125 x-q. Who were present at the time von first met him ? 

A. Tam unable to state, and therefore I can’t designate the place 
in my mind where I first met bim. . 

124 x-q. And you don’t know whether anybody was present or 
not when Vou first met him that day ? 

A. No, sir, [ ean’t say. 
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125 x-q. What is vour impression, whether when vou first) met 
him and hievcl Conversation, Which vou have referred to, as to whether 
it Was amoug Vvourselves, or whether sotne one else was present and 
overheard it 7 

A. IL don’t know, sir, whether there was or not; I know L was in 
the hurry of movement and anxious to get off, and whether anybody 
else was present or not IT don’t know. 

126 x-q. You say you were in a hurry to get off To get off 
where 7 

A. ‘To Baltimore, 

127 x-q. by what route ? 

A. The Missouri Pacitie to St. Leuis. 

128 x-q. Do you recollect the time of the departure of the train ? 

A. It leaves there, I think, at abont one o’clock, and [ wanted to 
go home and get ready and make provision at home and get my 
dinner. | 

129 x-q. What, according to the best of vour recollection, is the 
time vou feft the capitol building to go homme and prepare to go on 
your journey ? 

A, Well, at this time I don’t remember; I think it was between 
I] and 12 o’clock, or well on to 12 o’cloek. 

[50 x-q. Quite a distance from the capitol to the executive man- 
sion, ism’tit; if takes a little time 7 

A. Yes, sir; [suppose two or three hundred vards, 

Psi x-q. Did von get a lunch before vou lett 7 


A. Yes. SIP, 


1412 132 x-q. So you had to leave the eamtol building in time 
it 


to vo to the executive mansion and make preparation, and get 
a lunch, and then go to the depot by about one clock ? 

A. Yes, SIV. 

33 x-q. Your best recollection is that it was between 11 and 12 
When vou lett the building ? 

A. [think it was. [Tam not certain of it, but that is about my 
opinion, 

[34 x-q. You have stated in answer to Gen. Sinelds’ interrogatory 
on that point that you used to Mr. Easley on that occasion this lan- 
guage: * We will receive the money turned over on terms that will 
be announced to you by the fund commissioners, and on no other 
terms Whatever.” [ will ask vou how distinct and clear vour mem- 
Ory is on. thet subject, using those words, or words to the same 
purport f 

A. I think it is very clear and distinet, because it was an impor- 
tant statement made in an important transaction, and [ knew there 
Was a difference of opinion between Mr. Easley on the one side and 
the tund commissioners on the other; he holding that the three 
million and ninety thousand dollars was a full and complete dis- 
charge of the indebtedness, and we holding the contrary opinion. 

135 x-q. Had you held any meeting among yourselves as the board 
of fund commissioners previous to the 15th day of June in which 

()() % | 
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vou had arrived at the conelusion which was announeed to Mr. Eas- 
lev later on in the day on the 5th of June ? 

A. I think not, sir. 

156 x-q. Your very language that vou usea imphes, whether vou 
held a formal meeting or not, that you had reached a conclusion 
which would be announced to hint ? 

A. I think my Janguage imphes this: [have told vou heretotore 
my construction of that law, and the receipt that will be given vou 
will be in compliance with the views that [have heretofore expressed 
to vou, and that it will be reeeived on no other terms: that those 
Which have been heretotore expressed LO Vou by We, > thrraut Is, hot In 

full cui coniplete sitistaction of the debt and discharge of the 
1413) State’s lien, because Mr. Easley was pertinacious in that view, 


and we were 

1387 x-q. Do [ understand you, by this last answer, to say that 
you did not state to Mr. Easley, on the morning of the 15th of 
June, * We will receive the money which you offer on terms that 
will be announeed to vou by the fund comumussioners, and on no 
other terms whatever ” 7 

A. I used that language to Mr. Easley. 

155 X-q. And vou stand by it % 

A. I stan by it. 

[39 x-q. tlow long was this conversation between vou and Mer. 
Kasley prior to the time when vou went into the meeting of the fund 
COMM MSSIONCrsS 4 i 

\. Dam unable to state now at this time, 

140 x-q. Whether a long or whether a brief conversation ? 

A. | would think it was a bref conversation, not extending over 
i few minutes, : 

141 x-q. Was he seated ¢ 

A. Tthink not. Rather in a state of expectancy—standing, 

142 x-q. You held a mecting shortly after this conversation, didn’t 
you? ‘The fund commissioners held their mecting shortly after hold- 
Ing this conversation with Mr, Easley 7 

A. They held a meeting that day; ves, sir, [ think it was. 

145 x-q. In which room was the meeting held 7 

A. It was held in the small room, where my desk ts, 

i44 x-q. Who were present ? 

A. Mr. Walker, Gen. Mefntyvre and myself, 

145 x-q. Was Mr. Easley present when the meeting began 7? 

A. [think not; not in that room. 

146 x-q. Was he present during the deliberations of the board 
until you reached a conclusion 7 

A. Tam not able tosay now. [don’t remember whether be was 
present or not; [ rather think not. 

147 x-q. Your best impression Is, he was not present daring your 
deliberations 7 

A. Hle was not present during our deliberations, sir, 

148 x-q. He came into the room, did he? 


2 


Ta 
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A. Whether he came into that room. or whether [ rot up and 

Walked out into the other room, I dom’t remember now, judge ; Tam 
unabie to state, 

1414 49 x-g. Do vou know where the announcement of your 
conclusion to Mi. Easley was made? fn which room ? ) 

A. Lam unable to Say how, which POOUL | Whether the small one 
or the large one, 

150 x-q. Were you present when the announeement was made to 
Mr. Easley as the resalt of vour deliberations 7 

A. Well. I made a statement to him, but whether—TI think we 
agreed that Gen, Melntvre should tell limi in) regard to it; but 
Whether he was presented or not, L don’t remember now. 

Lo] X-(]. You held Your deliberations aud reached a conclusion ¢ 

A. Yes, sir. 

[52 x-q. Was that conclusion reduced to writing ? 

A. TL think Gen, McIntyre reduced the instrament to writing there 
on my desk daring the deliberations of that meeting. That was the 
one that was present to Mr. Easley. 

153 x-q. [t was reduced to writing, wasnm’tit, In view of the impor- 
tanee and ningnitude of this transaction, in order that there might 
be no dispute as to what vour conclusion was ? 

A. li Was the fortnal sentiment of the boara and of the terms 
upon Which the money would be received. 

54x g. Why was it put in writing, Governor Crittenden?) Why 
didn’t vou announce it verbally 7 

A. Because we wanted to give tt to lim in a definite shape, in 
which there could) be no Issue or controversy about it at all. 

Pao X-(. And that definite shape Was the result of the delibera- 
tions of your board 7 | 

A. Our agreement—yves, sir. 

156 x-q. And of the attorneyv-general’s investigation of the law of 


— 


| 


tender wasn’t it ¢ 

A. Growing out of that, ves, sir: the whole proceeding, 

157 x-q. Now, as | understand, you reduce this to writing in 
order that there might be no dispute or doubt as to what you had 
concluded, and you also deputed Gen. MetIntyre, to wit, the attorney- 


general of the State, to announced that conclusion to Mr. Masley i 


. . 4 . ’ , | a 
A. Yes. oli gi {hisut Is This recollection. 


[58 x-q. Were vou presen When the attorneyv-general discharged 
his part of the duty which you delegated to hin, and made the an- 
nouncement to Mr Easley ? 
1415 I dom’t remember whether | was in the room or whether 
| bisvd Passed from) one room. to the other, don't remember, 
because, being ina hurry to get through as much of this as possible, 
and my other legitimate duties, TP did) not dipress my mind with 
every trinsnction COTTE! tec with it. 
159 x-q. You considered it tnore appropriate, did vou not, 


1 


ae 
~ 


. 
, 


p , ‘ i a. e ; eS) 4] . ‘ - ae . 
the haw officer Ol the State shoud dor Willi this tradher in vts rr or 
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aspects than that it should be done by either the executive or the 
A 
auditor 7 | | 
A. Yes. sir: in one sense of the word; and still at the same time 


[ held a distinet position mvself in reference to the matter, and I 


wanted it to be known what my own views were Independant of the 
fund commissioners. 

160 X-(. As you Say you don’t \ know whet her Vou Were present Or 
not when that announcement of the result was made by the attornev- 
general to Mr. Easley, then you don’t know of your own knowledge 
these words in which that a es Was made, do you 7 

A. IJe was authorized to make it In writing; he had the writing ; 
we would agree on no other; I think it was agreed there between 
us that no statement would be made by him other than that present- 
ed in writing. 

Lol x-q. Now, whether in presenting it he made any other state- 
ment, or what he said, you don’t know, do you 7 

A. I do not; no, sir; I don’t remember it now at a 
any other. 

162 x-q. Of course you don’t know what response Mr. Hasley may 
have made to the attorney-general, do you 7 

A. No, sir. 

Q. On page 148 of the printed record— 

Witness : Judge, permit me to correct that a little now ; since you 
put the question, it comes to my mind that I saw that instrument pre- 
sented to Mr. Easley. 

[163 x-q. By whom ? 

A. By the attorney-general; and my recollection of the trans- 
action 1s now that it was presented to him near to the door between 
the two ofhees, and they gave it to him: to read, pee Mir. Easley 

looked at it. The attorney-general said “Here are the 
1416 terms,” is my recollection of the language, and Mr. Easley 
looked at it and said, “ very well, Tw ll acee ept that; °°? [think 

It was about his language. 

164 x-q. Were you in the act-—-about in the aet of going at that 
thme, Governor ? 

A. I was getting ready to go, yes, sir; as rapidly as [possibly 
could, 

l65 x-q. And you were not paying much attention as to how the 
attorney-general] would disech: arge the functions that vou peer dele- 
gated to him, were you, speci lly ? You didn’t stay to see how it was 
done ? 

A. Well, J remember, sine e you have brought the matter up, that 
that was w hat passed, 

1606 x- (|. Did Vou hei aura word sid Qn) the sil Ke eft oof certificate 
there between the mf 

A. No, SIP, 

Log X-q. Was the subject of the certificate mentioned by Mr. 
Kasley to you? | 

A. No, sit; he said nothing to me about a certificate at that time. 


ll. if he made 


> 


wo 
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168 x-q. Were you not at that moment actually getting your coat 
and hat with the view to go to the mansion, as vou have stated, to 
tuke the train ? 

A. No, siv; [think not; Thave no recollection of just starting, 
bat what [mean by being in the hurry of preparation was to get 
through with this business and the other legitimate business of the 
office that I wished to transact before I lett the office to be absent 
eight or ten days. This was business that [ wanted to get through. 

169 x-q. Do you recollect transacting any other business atter 
this before von actually left the office that day 7 

A. I think [ did give some directions to Mr. Farr about some cor- 
respondence., 

170 x-q. Your name is not attached to this letter of instructions ? 

A. No, sir. 

I71 x-q. Why not? 

A. Twas absent at the time that was drawn. I was informed that 
Was drawn and presented that afternoon ; I lett about one o’clock. 

172 x-q. Did vou see Mr. Easley and have any conversation with 

hin on that dav after the announcement of the results which 
1417) you now say you think you heard the attorney-general make ? 
A. [I have no recollection of having seen him; I may have 
exchanged a word with him in passing out, but [ have no recollection 


of any conversations between us. 


175 x-q. On this subject 7 

A. On this subject; yes, sir. 

174 x-q. You went to Baltimore, as you have stated ? 

“A. Yes, sir, 

175 x-q. Hlow long were you absent from Jefferson City ? 

A. [ think between seven and ten days is my recollection now, 

176 x-q. You were not present in New York at the time of the 
payment on the 20th of June of the three million and ninety thou- 
sund dollars, were you ? 

A. No, sir. 

177 x-q. When did you first learn of that payment 7 

A. Not until L Fot back, 

178 x-q. When did you first see the certificate of the treasurer, 
dated the 20th of June, respecting the payment of this three- 
millions and ninety thousand dollars? Where did vou see it 7 

A. [think it was first presented to me or showed to me in my 
office by Mr. Chappell, 

179 x-q. Did he deliver it to vou? 

A. I think he did. 

ISO x-q. Is it now in the executive office ¢ 

A. Tdowt know whether it is or not; [think possibly it is; I 
have made no search for it. 

ISt x-q. Do vou recollect about what time he delivered that cer- 
tifleate to vou ¢ 

A. I do not, sir. 

[S82 x-q. Was it soon atter your return ¢ 
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A. I think it was shortly; a few days; L don’t remember, 
[85 x-q. [lave you fixed the date of vour return * 


Was, 

i84 x-q. Well, I dowt care about the processes, but if vou can 
fix in vour mind about when you got back to Jefferson City [will be 
glad to have you, 
~ A. T think [left on the 13th, and returned on or about the 20th 
or 22d, or 23d possibly. Tai not certain as to the date; if DT contd 
see an almanac of TSsl f could tell. 

(An almanae for ISST is shown to the witness. ) 

Witness: - think | Fol back on the following Monday ran 
1418 h@aon, 
185 x-q. That would be the 20th 7? 

A. Yes; possibly T got back on the 20th or 2Ist. [ think Mr. 
Chappell got back a few days after [ did. 

186 x-q. You have several times stated this morning, which I 
understood you afterwards to correet, that Mr. Haslev that after 
this payment had been made, and after vou retarned—that Mr. Has- 
ley presented a certificate. What is your refreshed statement and 
present recollection on that poimt ? 

A. [think now as T corrected iivself this morning; [ think that 
Mr. Chappell was the first one who showed that to me and presented 
me With that certificate. 

1S7@EG. Lie delivered it to you 7 

A. sy sir; I think so. 

Iss x-q. Mr. Hasley didn’t do it, did he ? 

A. No; [think it was Mr. Chappell who did it, and T will stand 
by that correction. 

189 x-qg. Did Mr. Chappell request you to make an assigniment 
when he handed you that certificate ? | 

A. No, sir. 

190 x-q. What did you do when he handed you that certifi- 
e:te ¢ 

A. My reeollection is Mr. Chappel handed it to me and walked 
out; he may have remained a minute or so; [L don’t remember 
distinetly. 

191 x-q. But vou did not do, ke the Roman Augers, smile and 


laugh in each other’s faces, and part, did vou ? 


A, No, sir; he handed it to me and walked out. That is my 
present recollection, 

192 x-q. Ile didn’t ask that vou should make an assignment on the 
strength of that certificate, did he 7 

A. [tinnk not, sir. Tle had heard me say time and again that I 
would not make an assignment on the payment of the three mil- 
lions and ninety thousand dollars. I think he had heard me; I 
think we had talked it over time and again, 

195 x-q. You sav Mr. Chappell didm’t ask you to assign the 
State’s hen on the strength of that certificate, Pid anvbody ever 


A. Soon after my return; you see he was gone longer than | 


ee 
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x. ; s 7 ° : ‘ . 
asix VOU to make thie assigniment as represcnunge the trustees in this 


cuse ¢ 
A. I think Mr. faslev did. 
let x-q. Avre vou sure that he made——? 


A. Tthink he did; that is my recollection; that Mr. Eas- 
1419 Jevoimadea demand that [ should make the assignment of 
the hen, but £ domwt remember what date or when it was if 

he did do it. 


195 x-q. On page 175 of plaintiff record, ts this dispatch : 

* JEFFERSON Crty, Mo., Ju/g Oth, 1881. 
William: Dowd, president, 17 Broadway, New York: 

The Governor refuses to transfer State Hen, but agrees to submit 
agreed case to the Supreme Court as early as possible to determine 
Whether we have paid money enough. Tam drawing an agreement 
and will send it to vou betore [submit it to the Governor. 


GEORGE W. EASLEY.” 


Were vou in Jetherson City July 9th, Governer Crittenden ? 

A. I think so. [ know nothing to the contrary now, 

196 x-q. Did vou refuse to transfer the State’s lien as Mr. Easley 
there represents ¢ 

A. On that dav? 

1G X-(. Yes, sir? 

A. Not that T know of that dav. [can’t designate the day. I re- 
fused to make the assignment of the len whenever the demand was 
mide. 

19S x-q. What makes vou think vou refused to doit that day—ad- 
nit the demand was made on the Oth 7 

A. [LT don’t sav that date. 

10 x-q. You don't say your refusal was not on the 9th do vou? 

A. IT donot. [do not know the day, but I know [ refused to do 
it some dav. 

200 x-q. Now in making that refusal to Mr. Easlev on the 9th of 
July, if it was on that dav, what did vou say to him 7 

A. Well. [don’t remember what [said to him, but I SUpPOse LT would 
sav, | don’t intend to make the assigninent as vou are well aware, for 
[ have previously told you time and again that L would not. [won't 
sav that T made that statement to him, but [suppose [ did, knowing 
that I had previously told him time and again that P would not make 
such an assigninent on the payment of three million and ninety 

thousand dollars. 
1420 20] x-q. As funderstand vour answer, while vou do recollect 
that Mr. Easley apphed for the assignment and that vou re- 
fused to make it vou don't recollect what you said) in connection 
With such refusal ? 
A. Not the precise language; no, SIP, 
202 x-q. If not the precise language, then as near as vou can state 
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it from recollection. Not from what vou supposed vou might have 
said, but as vou recollect saving it. 

A. Well, the nearest to be consistent with the views [ had at the 
time. 

2O3 X-q. No. no; it vou don’t recolleet ¢ 

A. Well, I refused to assign that hen. 

204 x-q. Did Mr. Easley say on that oecasion, after vou refused to 
transfer the lien what he proposed to do; you had his’ three muil- 
lions of money and he had nothing to show for it. Now did be say 
What he proposed to do in the matter. 

A. [have no recollection of hearing him state what he proposed 
to do. Ile spoke of an agreed statement some time, but whether 
that day or not [am not able to say. 

205 x-q Concurrently with that refasal—eontemporaneously with 
that refusal, he-sits down and telegraphs,—as it is proved, to his prin- 
cipal, where we can see no motive he would have to deceive anybody. 
«The Governor refuses to transfer State len, but agrees to submit 
agreed case to Supreme Court as early as possible to determine 
whether we haye paid money enough.”  Yousay he did speak some- 
time of submitting an agreed case and that vou agreed that vou 
would submit an agreed case as he desired ? 

A. No, sit; not that [TD would, bat that he would start lis case and 
Pwould agree to make my appearance there and assent to the Jjuris- 
diction. It was his case, and not mine. 

206 x-q. Well, now you say vou don’t know exactly when the 
subject of an agreed case was first mentioned to vou 7 

A. Yes, sir. 

207 x-q. That is so, is it ? 

A. Yes, sir. 

208 x-q. Can you then say it was not mentioned on this 9th day 
of July? 

A. Isav I eannot state the date; no, sir; T ecannot, but I 
1421 am definite and certain that [ agreed to submit no case. It 
Was his own proposition, ‘That was a case against me; not 

the case against Mr. Chappell. 

209 x-q. Although your name is not signed to the letter of instrue- 
tions of June [8th you concurred in that conclusion, did vou not 7 

A. I signed the Jetter afterwards ; possibly a month or so after- 
wards. Yes, sit; I coneurred in the views. 

210 x-q. In what language? [low and where did you sign it ? 

A. I put my name right under the others, in the treasurer’s office. 

211 x-q. Who asked you to do it ? 

A. Mar. Chappell. 

212 x-q. That was after his return ? 

A. Yes, sir; some time after lis return. 

215 x-q. Where is this three millions of money at this time, Gov- 
ernor Crittenden ? 

A. Well, sir, that matter, [ presume, being in the hands of the 

treasurer of the State, T would preter he should answer in regard. to 


C=. 
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that, judge.» [have a notion about it, but he is the proper olfieral 
to answer that. | 

214 x-q. Do vou not know, or is it not vour understanding, that 
this three millions of mouey isin the hands of the Bank of Com- 
tneree drawing interest af the rate of only so of one per cent. per 
cUtUaL 

A. That is my understanding. 

215 x-q. And that the contract under which it is so held is deter- 
miinable on thirty days’ notice ? 

A. Yes, sir; I think that is the contract. 

216 x-q. You are familiar with theact of Mareh 26th, 1881, which 
Vou say was passed in pursuance of the message based on the audit- 
ors report, are vou not? and if this money was received on the 13th 
dav of June, and if this money was received in accordance with the 
decision of the board of fund commissioners arrived at on that day, 
vou expected to use the money so received in accordance with the act 
of March 2oth, 18st 7 

A. [suppose we would have complied with the law, of course. 

217 x-q) What do von understand to be the object, Governor 

Crittenden, of the trustees In being so persistent, as Mr, 
1422 Shields expressed if, in urging this payment onto the State ‘7 
A. [can only give what from rumor, from hearsay, Judge, 
What T heard Mir. Haslev state. 

JIS x-q. Well, what did you understand Mr. Easley to state ? 

A. ‘That they wanted to reduce the interest that Was bere prud 
by the road. ‘Phat they had bonds out at six and some at eight and 
some at ten, and their object was to make a consolidated mortgage 
as LT anderstood hint to say-—he may correct me if Lam wrong—and 
reduce the interest, 

219 x-q. What in respect to the acquisition of the lieu of the State 
by the trustees. What was the object in making this payment on 
his part as faras respects the requiring of the hen by the trustees as 
the means of raising Inoney 2 

A. That on their part their desire was to acquire the lien of -the 
State. 

220 x-q. You understand that to be the Hamlet of the whole 
business as far as they were concerned, idl Vou hot? 

A. They Wanted to acquire the lien of the State; that is what he 
said to us, 

227 x-q. Now, vou have stated, Governor Crittenden, that you 
have examined the act of February 20th, 1865, and that it} was all 
the time your understanding, and that of the board, that this pay- 
Piet ot the trustees Was a partial pavinent, bo Vou understand the 
set of [TSb6o to nuthorize the trustees to mike, or the State oficers to 
receive, a partial pavinent, or do vou understand that the only pay- 
ment therein contemplated Was one Which, when made in accordance 
with the terms of the act, would entitle the parties making it to the 
acquisition of the hen 7 

A. My understanding of the act of 1865 1s that when the trustees 


v1 
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reac] peeulcl an amount whit ir Wils equiviailelt 1) t hye fry]! mndehtedness 
orowing out of the bonds ana COMPOS, OF Thiet chbrrouiaat that Was suf 
clent 
ernor to make a transter of the lien to the trustees, or unVone else 
who might make a payme ory my nouderstanding of the act is that 
the ¢ rOVeErPNOFP Was hot to do t thicat : thrat sulficient STE bisa eon pad 
to the fund commissioners of ssh llnhctecP alana” S cies Sy ot thrat 


ty save the State lmurmidess. them it Was the duty ol the Gov- 


act the Senet could not be beasecde ({ | ive not the SECU 
1423 tion)—that the hen could not be discharged ‘il the tull amonnet 

had been paid, [ think it is section 5, quoting from: memory 
only. 

(Witness procures the statute, and reads as follows: ~The 
provisions of this aet shall not be construed to miocuiy, relouse, eX- 
fonerate, discharge, or reheve said railroad COPD RUAN frome any duty, 
hability, obligation, or aunegrcie to which. under the former laws of 
the State, the COMPANY miay | vc huable to the people ot the State of 
Missouri, or on any account Whatever, except from the payment ot 
the several sums of money as In this act provided.” ) 

222 x-q. You referred ino your examination-inechiet to the un- 
friendly criticisms made by the public press on the action of the 
State officers in respect ot this Transaction Or some puri nw: [ will 
ask frankly to state whether conceiving, as vou do undoubteddy, that 
Vou had done Vour duty ; Whether VOUrP personal 
nies have not sought to arraign vour adininistration and criticise it 
for the action of the State officers in respect of the receipt of this 
money ¢ | 

Not after the courts had decid ed it. 

= X-q \W ak tate fore that 7 

A. Well, there was some that did and some upheld it; of conrse 
there Was a ditference ot Opinion, SOME contended thicut it Was; 
now, Lam viving their sentiments and not my views at all, for Dhave 
no criticism on the road at all: that it was the old gimme of the road ; 
that it Was plaving to bay Uy) the Stute ofheers eLnyel fo eheat tiie 
State; at least that was the criticism of seme of the papers, &e. 

224 x-q. but, ina word, had not persons sought to mule capital 
out of this transaction against vour a 


4 d ‘ > e. ‘ - | 7 bd S 
A. % es, SIF; some have, but not sinee the Courts Have decided am 


chy Whistration ¢ 


favor of the State in the controversy: the sentiment dias been, as 
furas L have heard, unanimous in tavor of the position occupted Wy 
the fund conmiunissioners and by mivself, 
eo) ™ : } 
adaneD X-(. That Vou h; ave Got the money anid the lien both. and the 
peop ile rene threat they . ought to be satistied. is that it. 
{-) 7 
1424 AA. No, sir; we have SOU a put of the monev and the lien, 
with the ‘all understanding that L will not aake the ussign- 
ment of the len til] the road shill hive rid the balance of the 
money, 
22H x : , ; . 
26 x-q. You are pretty familiar with the Hannibal and St. Joseph 
Raitonel. cane Vou hot ¢ 


. , ° ° + - 7 
A. No, sir; not very familiar with it. 


J) uc 


where vou first met Mr KEaslev on the 1Bth of June. and vou have 


*} . - ' . 
.* 5 ] . i d " oy : _ . . t _ 4 + ‘ . P ‘ 
Oe Dillon has asked vou quite a number of questions about 
* i A 


stated to him that von cannot cive the place; im referring to where 
you first met Mr, deaslev vou mean to where vou may have casually 
met dim on that day, do vou not! 

A. Oh, ves, sir. 

QM. You have no doubt in vour mand that von did meet Mr. 
Mastev on the 15th, before the formal meeting of the board of fund 
coimmissioners da your office, at which the interview te which you 
have testified to took nlace, have Vou 

A. Not the least doubt in the werld. 

Q). Judge Dillon has also asked vonr legal opinion about what 
Would be the legal effeet if the railroad had tendered a sufficient 
anount of monev under the provisions of the act of 1865 and the 

nig 


State liad retused to accept the same: Lb believe vou stuted im an- 


. 
a 


swer to that question that vou were of the opinion if they tendered 
enough under that wet, and the State had refused to take it, that the 
State would loose her tien; do vou mean by that to convey the idea 
that the State would not be entitled to the money which was offered ? 

A, ()]). MO se ohh. no; | sinlal sie world loose thre lien; the debt 
would still exist, but the ten vould be wone, 


(Q). Your anderstanding of the matter is, that when the money 1s 


—, 


4 
hy i + } , & * j }] , 
offered and refused that the tender must be Kept good at all times, 


isin t it’ 
4 Yes, SIP, 
Q. You didmt mean to convey any oth 
the question, did vou? 
A. Noy sir; the tender must be observed. 
Q). Judge Dillon asked von what was the reason, in the in- 
1425 terview you had with Mer. Easley, that von made use of the 
languawe, LT domt care what the other fund comunissioners 
do, L won't ussivn the len till the claim of the State Is entirely paid,” 
or words to that efFeet; Isnt it a fact that what vou meant To Cone 
vey by that language was that vou occupy a double position, as a 
member of the board of fund commissioners, and that as Governor 
vou were to make an assigninent of the State’s hen, and that you 
would not make that assignment until the claim of the State, as vou 
understood it, was 
A. I think Thave already stated 
statement to Mr. Eastev was that bowas acting in a two-fold capac- 
itv; that was mvideas and if my language is not plain enough in 
thriet Pespect | wil! rbalee it plain how, Wiis bot i (,oOVernor, anal by 


! 

i 

? 4] ¢ ‘ - “ 2 
i thatas Governor, 


| : it * 
ft, Was Tuts pute oir? 


that the reason why LE made that 


virtue of that position, fund comunissioner, an 
and notoas fund cominissioner, b was required to assign the lien 
’ (55 P 4 + ° . j | 4 aa i; , ’ 
Where a sufficient amount was paid. and that L did not believe, as 
Governor, nor as fand commissioner, that three million and ninety 


} } | 47 a ; 4 2. =e fl Sa 7 ° tha 
thousand dollars was the toll nimount dae te discharge hem ot thy 
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State, and therefore I stated to him that I would not sign the re- 
lense. 
Q. When you say “sign the release ” 7 

A. I mean, or discharge the statutory len. 

Q. Judge Dillon asked you where this three million and ninety 
thousand dollars now is, and you stated you have an opinion it isdn 
the Bank of Commeree, Is it not a fact that the money is in the 
treasury of the State and in the custody of the Bank of Comuerce 
is depository of the State with other State monevVs ¢ 

A. Well, technically speaking, that is right. Tt is with the treas- 
nrer, but under the contract system the Bank of Commerce has the 
management of that money. 

Q. Anda part of the general funds of the State * 

A. Part of the general funds of the State. 

At this point the further taking of depositions in this cause was 

adjourned until to-morrow, June both, P8382. 


L426) THOS. T. CRITTENDEN. 


Subscribed and sworn to before me this 22d of Pune. A. D. 1882. 
L. L. WALBRIDGE, 
Notary Publi. 


PiiL. KE. CHAprent, of lawful age, being produced, sworn, and ex- 
amined on the part of the defendant, deposeth and saith : 


Direet examination by Mr. SHrebtps : 
] (), State VOUrP Name, age, residence, and occupation ¢ 
A. My name is Phil. E. Chappell; [am 44 years old; [ reside in 
Jetterson City. 
Mr. BANKER: 


2 Q. What office do you hold, any? 

A. Lam treasurer of the State re Missouri. 

3 (). How long have von held it ? 

A. Since the 10th of January, 1881. 

4 (). Did Vou Zo into olfiee at the same time that Gov. Critten- 
den, Gen. Walker » and Daniel Tl. Me ‘Tntyre went into their respect- 
ive offices ? 

A. Yes, sir. 

o@. On what date were vou inaugurated, do vou remember 

ee On the 10th of Janu: ary, ISS. 

6 Q. Are you acquainted with Mr. George W. Easley ? 

A. Yes, sir. i | is 

7 (). How long have you known him ? 

A. About three or four years. 

S (). Did you see him at any time in Jefferson City during Janu- 
ary, 1881 7 
A. Yes, sir. 
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9). Tow frequently did vou see him there between that date and 
the 15th of June, ISS ? 

A. Oh, T can’t tell positively; IT saw him a gvreat many times. 

10 Q. Do vou know what relation, if any, he bore to the Hannibal 
& St. Joseph Railroad at that time 7 

A. [understood he was attorney for the Hannibal & St. Joseph 
Railroad Company, : 

11 (). State whether at any time in January, 1881, you had any 
conversation with Mr. Easley in reference to that railroad paving 

to the State certain moneys nnder the act of February 2Oth, 
14270 D865, in discharge or payment of the indebteduess of the 

rallroad to the State of Missourt on aeeount of the issuance 
of What is known as the State aid bonds, and if so, state when and 
where, and what was said ? 

A. Ife talked to me frequently, bat [can’t remember any specitie 
conversation or anything definitely that was said, only he told me 
the road wanted to pray the debt to the State. ; 

12 (). At the time he spoke thns was any amount mentioned as 
the debt which the railroad wanted to pay the State ? 

A. None that [T rememoer. 

[3 Q. State whether or not you are acquainted with the delibera- 
tlons or conferences that were held between the State offeers on the 
one side and Mr. Easley, representing the railroad company, on the 
other, in reference to this payment 7 

A. Not of Inv OWN knowledge. [ was not present at any con- 
versation, I believe, except One, perhaps. 

14). When was that 7 

A. [| believe that was after the 15thof June; after [went to New 
York. 

15 (). Who was present 7 

A. I think the fund commissioners, Mr, Kasley, and myself. 


by Judge DILLON: 


(). It was after vour return ? 
A. Yes, sir; I think so. 


By Mr. SHIELDS : 


16 Q. Do vou mean after your return from the receipt of the 
money on the 20th of Jane ? 

A. Yes, SII’, 

7 (. You were not present at any other interview before that 
time ? 

A. No, sir; I think not. 

I8 Q. Did vou at any time hear Mr. Hasley state during the win- 
ter and spring of ISS1, or say between the tenth of January and the 
13th of June, anything in regard to this payment to the State; if so, 
Whit 7 

A. Teawt remember of liaving heard him state anything particu- 
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R oie i eee aid 
larlv. He talked to me frequently about receiving the money, but 
as it Was nainatter which did not come within my province nel my 


official duties did not require me to pass on anvthing but as to the 

money, L do not remember any specific conversation they had in re- 

“Iation toit. Thev had seme conversation as to the manner 

1428 of the payment of the money and the manner of receiving It. 

19 Q. Were you present on the 15th of June, when the 

fund commissioners determined to receive the Hioney offered by \lr. 
Kausley 7 

A. No, sir. 

20 QM. Were vou present at any interview between the fand com- 
missioners and Mr. Easlev except the one which took place sabse- 
quently to your going to New York % 

A. I think not, sir. 

21 Q. Did any of the fand commissioners or the officers of the 
State communicate to Vou the Position thacut they heal asmuiedt Iti VC- 
gard to this pavinent prior to the Lath of June ’ 

A. Yes, sir; we talked the matter over frequently—all of us. 

22 Q. Daring that time vou also had conversations with Mr, Eas- 
ley about the matter ? 

A. Yes. sur. 

73> ia. Will Vou please state now what the respective positions 
vere ot Mr. Easley and the fund conunissioners im respect to the 
hiatter, 

A. Ido not know what Mr. Easlev’s position was, 

(Conisel for the plaintif® objected to the witness stating what the 
fund commissioners said to him, on the ground that it is hearsay.) 

Witness: [ understood trom the cominissioners their position was 
that the payvinent of the three million collars was not suflcient to 
satisfy the claims of the State ernst the road, 

24Q. Was the Legislature in session during January and Febru- 
ary and March of that vear % 

A. Ic was daring a part of January and all of February and part 
of March. 

25 Q. State whether or not it was a notorious fact, and commonly 
reported and commented on among the State officers and members 
of the Legislature and others in Jefferson City at that time, that the 
pavinent of the three million and ninety thousand dollars, or the 
three iniilion and accrued interest, was net rewarded by the State or 
the State officers as a full compliance With fhe aet of T8605 ¢ 

A. Yes. sir; that was the well-understood position of the fund 
COMMISSIONEPS, 

26 Q. Do vou know whether Mr, Easley, from the conver- 
142Y sation tliat vou had with hina, undertools that to be the pO- 
sition ot the State oftheers lh regard to the PAVIA ¢ 

A. I think he did. 
27 Q. State your connection W 
this three nullion ninety thousans 

A. When it was determined to receive the money as required by 


dollars. 


ith the pavinent and the receipt ot 
] 
! 


— a 
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the law Lasked the fund commissioners for positive Instructions as 
to the kind of ree eipt wud the wording of the certifieate that T should 
vive to the Governor. LT received written instructions of the form 
of the receipt and the form: of the certificate that [ was to execute. 

28). Will vou examine Exhibit 9, page T4s, of complainants’ 
proofs and pleadings, and state whether or not that is a copy of the 
Instructions which vou received from the fund comrnissioners 7 

A. Yes, SIP, [ believe threet LO be a correct COPY ot the Instrue- 
tons that aigyetocn 

2UQ). Now latter having received those instructions from the fund 
COMMTISSIONELrS, Kit did you do 7 

A. [lett Jetferson City : ind went to New York, having arranged 
with Mir. Easley to receive the inoney in New York. 

OO). Did you have a conversation with Mr. Hasley snbsequent to 
the receipt of this letter of tostrauctions ? 

- Sf. 

d. dn the city of Jefferson 7? 
A. Yes, sir. 

52 QQ. What was said in that interview 7? 

A. Edo not remember all that was said. We arranged to be in 
New York [think the 20th dav of June, and [ arranged to receive 
the money at that time. 

55 (). [n the conversation was anything said by Mr. Kastev as to 
the terms on which the Money Was TO be paid ¢ 

A. sothing, only he had seen the receipt and saw the certificate 
[le knew the terms on whieh the money was to be paid as well as 
lid. 

34 0. Was auything said at that time as to what the meaning of 
the words in your receipt * On account of the statutory mortgage 
now hele DY the State ot Missouri ag: uinst the sid railroad ” were 7 

A. Nothing t hat f remember. 

55. Was there anything said in thatconversation in regard 

1430 tothe use of the words * On account of the statutory mort- 

eave the State holds against the Hlanmibal & St. Joseph hail- 

road Company in the certificate oehie h von, as treasurer, Was to give 
to the Governor of the State 7 

A. No vsiv; nothing that [ remember, 

36°) What was vour understanding at the time that this letter of 
the fund Commissioners Was given to vou as to whether the payinent 
wis to be received by you 1) Poll sitistae tion of the } State’ 3 <¢ beutann 
agmiunst the railroad 7 | | 

(Counsel tor the plaintifi objected to the question as Incompetent.) 

A. My understanding was that it was a partial payment, and was 
so considered by all parties. 

34 C). You Say ~~ Sa considered by cul] parties.” Do vou include In 
that Air. Easley % 

A. Y es, Sur 


58 Q. Why do vou so state ? 
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A. Well, trom general conversation about the capitol, amongst 
the State officers, and everybody so understood, 

39 Q. There was no other expression of opinion in regard to the 
matter from anybody at that time, was there 7 | 

A. No, sir. 

40 Q. Did you goto New York with Mr. Easley 7 

A. No. SIP. 

41 (. Did vou travel with him or meet lim there ? 

A. I met him there. 

41. What dav did vou arrive there ¢ 

A. Larrived there on the morning of the 18th. 

42 Q. At whose solicitation did vou go * 

A. At Mr. Easley’s. 

43 Q For what purpose did you go ? 

A. I went there to receive the money, 

44). Why didn’t vou receive the monev in Jefferson City, where 
vou kept vour office as treasurer ¢ 

A, Well, the detiuls of the receipt of the money Were left to nv 
discretion. According to the terms of the contract—the contract 
with the Bank of Comimeree, which is the State depository—the 

money had to be secured by a deposit of United States and 
1431 Missouri State bonds. The amount of bonds necessary to 

secure three millions of dollars could not be had im St. 
Louis, and could only be bad in New York, and [ didu’t care about 
receiving that amount of money, and holding it for ten davs or longer 
until the bonds could be put up tor security, Besides that, if was a 
great accommodation to Mr Hasley, and also an accommodation to the 
Bank of Commerce to complete the transaction in New York, so that 
the bonds could be obtained there, and that Mr. Easley could obtain 
the money there, and there would be no risk that the State would 
take in holding the money without security, and as a matter of ac- 
commodation to all parties, it being safer for the State and for the 
conventence of the railroad, and for the convenience of the banks, I 
eoncluded [ had better receive the money in New York. 

45 Q. When did vou meet Mr. Easley after arriving in New 
York 7 

A. [think on the might of the 19th. 

46 (). Where 

A. At the Fitth Avenue Hotel. 

47 (). Was anybody else present at the tine of this meeting ? 

A. Ido not remember that there was any one else present. 

48 Q. State, please, whether you had any conversation with Mr. 
Easley in reference to the payment; and if so, what that conversa- 
tlon Was 7 

A. I met him, and remarked to him-—asked him if his directors 
were going to pay the money on the receipt of the certificate that I 
proposed to give him, and he said ** Yes, we will pay the money and 
take the chances,” or words to that etrect. 
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49 (). Did he at that time know what the receipt 
you were going to give him were 7 

A. Yes, sir. 

90. Tfow do vou know he knew it ? 

A. I think he saw them both before L left my office in Jetterson 
City. | 

01 Q. What farther conversation did vou have on the subject with 
Mr, Mastev at that time ? 

A. Nothing further, 

02 Q. Why did vou ask the question of him, whether his directors 


* 


Were going to pay the money or not on the receipt of the certificate 


ee 


and certificate 


Which vou were gog to give? 
1452 A. IT didm’t know whether his directors knew the kind of 

certificate and receipt that [was going to execute, and IL felt 
some doubt about their confirming the action as to that question. 

Oe (). Well, What was his reply ¢ 

A. Just as L have stated there. 

of (. What did vou understand him to mean; that he would pay 
the money and take the chances on the papers 7 

A. Well, that they would ran the risk in the determination by law 
sult bv having the matter tested. 

99). Tad there been any conversation: previous to that time be- 
tween vourself and) Mr. Easley, or by Mr. Easley and others in your 
Presence, in Which the question ot having the matter settled by tlie 
courts, as to Whether the payinent Was suffieient, was mentioned 7? 

A. No, sir; none that [remember of. 

56). Now, will vou be kind enough to state what took place at 
the interview at which the money was paid ? 

A. IT went tirst to Mr. Dowd’s office on the morning of the 20th, 
[ think with Mr. Easley, or probably met him there, and we had 
some conversation as to the manner of paying the money. 

57 Q. Who were present 7 

A. Ido not remember anv one present, except Mr. Easley and 
Mr. Dowd and myself. There may have been others, but I do not 
remember now, 

58 Q. Go on and state the conversations. 

A. There was some question as to how the money should be paid, 
Whether paid by check on the trust company or through the National 
Bank of Commeree, and L told them [preterred having the transaction 
take place through the National Bank of Commerce, which was the 
fiscal agent of the State. We agreed then to meet at the National 
Bank of Commerce at a eertain hour—lI do not remember the hour, 
bat probably one or two o’clock in the afternoon—and_ there to re- 
ceive the money. 

59 Q. Was anything said in that interview between Mr. Dowd 
and Mr. Easley and yourself about the character of the receipt and 
certiticate vou were going to give? 

A. Nothing. 

()- 


+4 
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1433 60 0. Was anvthing said about the character of payment, 


Pr how they understood the preauvray Maat ! 

A. No, SH, nothing of the sort that f remember. 
OL). Was there any statement Oq} the part of Mr. Dowd or Mr. 
Easley, that they considered the payment was a paymentin fall satis- 
‘therrobligation to the State 


+) 
» 
i i ° 


faction and discharge Q| 
A. No. Sir. 
2 Q. Was there anvthing to that effeet 


t 
Nothing at all that T remember; nothing of the kind at all; [ 


——— 
a 


) 
A. 
was looking after another part of the business. 

63 Q. Please proceed and tell what took place at the mterview at 
the National Bank of Commerce 7 
\. We met in the directors’ room of the National bank of Com- 


‘fe 
merce; there were present Mr. iting, the cashier of the bank; Mer. 
, . a ) oe ° 
Van Blarecom. the enshier of the Bank of Commerce of St. Lous: 


Mr. Easlev. Mr. Dowd and the three trustees, and [believe Mr. 
Root, Mr. Rolston and Mr. Tleman Dowd; if LT am not mistaken, 


they ale the parties present, 


G4 Q. Do vou mean Ehhu — or Oren Root 
A. ILmenn the trustee: | dont remember whether Ar. Root was 


present or not, 
Mr. WASLEY, Question : 
Q). Neither cmon Dowd nor Oren Down were there 
A. Mr. Wilham Dowd then was present 
1.) iF. W me took place and What Was said 


A. ae had some discussion as to the manner of paving the 
on the trustees or whether [ 


‘ 
di 
‘ 
¢ 


money, \ he ther] t should be by cheek 
would mii it on saa ta bank. [ believe it was; [ insisted on the 
money being paid into the National Bank of Commerce and trans- 
ferred by the cashier of the bank to my credit, elther by a certified 
check or otherwise, and after some delay it was done aud the tran- 
TP thriat wavy—e itlier Mr. King certified the cheek 


eS mince 
or the National Bank ot ¢ TOMNTAeRE e, or, Al least. became responsible 


to me for the money, and [ then handed over the receipt and took 
the check and had the cheek transferred to inv credit on the books ; 
no, | then handed the check to Mr. Van Blarecom. the cashier 
1454 of the State depository, the Bank of Comiunerce here, and he 
delivered me his receipt as cashier of his bank to me as trus- 
tee of the State of Missouri, and the money was. then passed to his 
eredit in the National bank of Commerce. 
Judge Ditton: @. Placed to your credit here ? 
A, Yes. sil 
(). And to your credit there 7 
A. Yes, wed before [ lett St. Louis I had the board « 
~ Commerce, in St. Louls, meet and pass a resolution 


ft directors 
of the Bank o 
authorizing Vs 1 Blarcom to go te New York and receive the money 


there, holding the Hank of Commerce here responsible for his acts 
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: ] 1 ! ‘ ° ” om 2 . 7 ] Fa, ay ! > . . ’ } | " > ; - 
While in New \ k, aus muchas tf the money had been received in 


St. Louis. 
66 Q. The imoney was paid to vouas State treasurer, first ? 
A. Yes.sir. | 

) And then by vou transterred to the credit of the bank in 

the State’s rOneV Was deposited 4 

Yes. sir: and the transaetion was all inade in five minutes. 

) f- Before the cheek was delivered, state whether or not Mr. 

Rolston, Mr. Dowd and the Other ventlemen present saw the eertifi- 

cate and receipt which vou had and which vou afterwards delivered 

to them 7 
A. E can’ Sav ; i exhibited the receipt and the eertificate there 

eunicl thev Were eXumilned Ds SOIC of ihe ventlemen, iyiyt [ don’t 

know which ones; passed it around the table. 
ae ad Vou ever seeh aly of those ventlemen before 


A. NO. SIP: CXCC] loft Mr. Easle 
700. What conversation. ial place in reeard to the nature 


p . as saai ae ae ; ! ; vie wai — ; ") 
pavinent — ners Pit Was ik Tulior oniva praurcral pavinent ¢ 


BR 1] ee — roaden ty ly 
A. Nothing at all satd that [ can remember in relation tothat.s 


ostively the ouly conversation Was as to the transaction being 


- 
~ 
—ss 
—"s 
—7 
- 
a 


9 Res 
‘conipleted there as far as Twas concerned as treasurer; [ was very 
particular to have that part of it to my satis | 

on . Z % - ‘ — } . . 
(1). Was there anv statement made by Mir. Dowd or Mr. Rol- 


’ \I PS H «? '” 1h] } ix srt baea f 41, VY Leroy ‘ ae r i > 5 aa 
Or Nik, Bastev Ol ALUM FOOT that tuev were PauviInoa CIS Money 


tm full discharg@e of their indebtedness to the State 7 
A. No. sir; none. 
1455 1D ). What COVE rsation, it hiv, tools place between you 
ena Nar. Rolston ¢ 
A. We were talking, T believe, a little. Nothing was said In re- 
lation To this business t | ‘af | Cun rem onber at ell. 


) 


} ( 
73° Q. Mr. Chappell, Rosewell G. Rolston testified in this case, on 
L 


ith of Mav. 1882. in thie CIty ot New York. and I tind in his tes- 


thaony the following statement, speaking Of the interview In the 
B enile of C‘onmiperee., New ‘ ork, Om fie itt hy >| June: 


There was nothing said by the State treasurer that this money 
btedness of the Ilannibal and 
| 


Was recerved Oh arccornnt oO yf the ide 
y | SAV there 


St. Joseph Railroad Comp mainV TO the i 
Wilts nothine snd Lv thie State freasurer to any the Ciiboal present “ul 


that time. or to the gentle bah, Or ayve OF Us, this this pavinent was 
ee ’ . ‘y +¢ . . ge } j F } =" ‘ 
Ou aecouht, Clie! picid | bY The trustees on account of the Ptectinabsel 
’ } } "2 > } ‘ 1 . , ° : ‘ ase ’ ’ ’ »” ‘ . A by y +) 
endl mst. Joseph Reearlroad ( COLD PLETY On account, or rec elved ty and 


tor the State ae! Nipssonr ()}} rs lt Wiis understood that it Was 
Ps Te os Pt ars 
I tull PaVviied ‘ {Ol WbiChi ctth assignment WaelS (>) Ue 


tun) gubsolute am 


sent us iS SOOn its It could i received from, the proper State : 
That was mv understanding of if. State whether or not anything 


was sid by vou to lead Mar. Rolston to coine to any such conelu- 


A. Neo, sit. 
74.0). Was it then understood that this was an absolute and 


a) 
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pnavment. for which an assignment was to be sent fo themi as soon 
as it could be received trom the proper State officers ¢ 

\. LT did not so understand it. 

75. Plow did you understand it 7 

A. 4 understood it to bea partial pavment : that the tull amount 
as to What was due the State was a question of dispute between the 
roud and the fund commissioners. 

76 Q. Have you any doubt in your mind, at the time that was 
paid, that such was the understanding of all parties present then 7 

A. Well, L ean’t tell what their understanding was. 

77. Q. From your knowledge of the Instory of the case and your 
eonnection With it 7 

A. Tean’t tell, from the fact that [never had one word of 
1436 conversation with these gentiemen on that subject. 

78 Q. Then, if they had any such understanding, it was 
got from some other person than vou ¢ 

A. Yes, sit; certainly, as not one word was ever sid fo me on 
the subject. 

79 Q. Mr. Rolston also testifies as follows: 

“(). You made no objection to the certificate at the time % 

A. There was nothing to object to; [knew of nothing to object 
to, 

) You found no objection to it ? 

A. [ knew of nothing to object to. 

). You say that this certificate Was an interim paper 4 

A. Yes. 

J. What do you mean by interim paper ? 

A. A temporary paper. It Was to show me that he, as State 
treasnrer, notified the Governor that he had received the money, 
fle did not vive me a receipt, as State treasurer, as having received 
from the trustee so much money, but he made it more formal; he 
directs it directly to the Governor of the State, and makes his cer- 
tificate thiat lie has received these tundls. anid tut the Srube time stites 
that this he gives me in duplicate, the omeimal of which he wonld 
take to the Governor for the pnrpose of vetting an assigninent of 
the lien. 

(). ‘Then the purpose of the delivery of this paper to vou by Mr. 
Chappell, was to pnt you in possession ef an nueknowledgment on 
his part that he had received the amount of money specitied in this 
receipt ¢ 

A, And not only that, but he addresses it to the Governor, anid 
vives me the duplicate. Tle takes the original with him: ino order 
that the original of the Paper could be exposed to the view of the 
(governor, in order that he could got tilt assignient of the lien of 
the State to the trustees of this special Mortgage. i dou’ keep tee 
original; | keep the duplicate; the original he tales. 

(). He didi’t proinise to give you anything in lieu of this interim 
Paper, as Vou call it. did he ¢ 


4 


\. fhe promiused to send me the assie 
AL the promised to send die the assignment 


mise 


«4 


o% 


=e 
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QM. Send vou what assigninent 7 

A. An assigninent of the State of Missouri of the lien of the 
State of Missouri, 

(). Of the Governor ? 
1437 A. Of the Governor. certainly. 
(>. ir. Chappe | bromised to do that ? 

A. Certainly he did. What earthly use was this paper to 1ne— 
a duplicate addressed to the Governor,’ 

Now please state whether, at any time during the interview, vou, 
directly or indirectly, made any promise of that kind, or whether 
ne Was sald on that subject between vou and Mr. Rolston 2 

A. Tinade no promise and liad no conversation with Mr. Rolston 
In relation to that part of the business. Certainly [ did not tell him 
auvthing that the Governor would do or would not do. 

SOO) Again Mr. Rolston states: “Dan here ander oath. and mv 
Mnpression is, and mv firm beheris, and [swear that to the best of my 
knowledgoe PE believe, that Mr. Chappell did —_ that this was atem- 
POrary niatter, that the orginal he would take to the Governor, anc 


t 
send the assigniment ; did you ever hialce gene ad statement as that 


A. Novsit. Well. I said [Twonld deliver wi rtificate to the Gov- 
ernor, but certainty [ did not state that [woul ld send lim any as- 
simutnient, because 1t Was no prarl of miv bigdcon to dlo it 

Pi (). Did vou ever state to him that you considered the duplicate 

the certificate to the Governor which he retained as a temporary 
aioe Which whites be Sup plic “| by your sending him thie assignment 
from the Governor: 

A. Now sir: LT know |T did not. 

82.0). Mr. Chappell, Mr. Rosewell G. Rolston further testified, 
speaking of the paviment, in answer to this question : “Then vou re- 
lied wy your own judginent in that matter 7 A, Not at all. The 
ventlemen were nbout the table. if Wits fully nuderstood that that 


dP] 


Was a paper which was given to me for the S3.090,000 for the pruay- 
brent toa the Sta [t was fully understood. Q. Then von un- 
that they reoarded it as sufficient. did vou ? \. All did 

dey ‘sSfood that thes revard doltias suliecientg, ala Vou ° A “all Gld. 
ene ! reocarded it as sufticie lerst 
reasnarer and all reoarded it as suflicgient, f understood, 
() Did the State treasurer sav anvthing to that effect? A. 
eae ° } . . - , ‘ : i : - : . ' ' e } ‘ 

1438) Phat isamv belief: that is what [thought he said; it was fully 
uiderstood. ©. You believe he said that that was suflicient ? 

4 - e 

A. No: T don’t sav that. I believe that he did not say that 1t was 
sufficient. [ do not sav that DP believe he said it was sufficient 1t was 
understood that it was sufficient.” Now plesse state pepe Or nol 


aps eee 1» 
vou didb or licl hot stite anuvthing Ct} thrut SuUOTeCt lt AE Lol ston ¢ 


A. MY rec sister Is not a Word was said rom the table on that 
subjeet a8 to the suit] 1c LEH 4 Or Insult He lene t the amount of money 
to entitle thet to 2 re Jense ot thie mene 

83°. Did you regard if as Vir. Rolston states vou did—that it was 


sullicrent 4 
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A, I understood very wel! that it was not sufficient. anid Chiat thie 
mortgage would not de released on that certificate. 

84 (). Mr. Easley testified in New York in this case, in answer to 
this question: ** Was any attention called to, or any discussion had, 
orany statements made, by any party, as to the words * on aeeount ” 
occurring in the certificate or in the receipt ? A. Not one word. As 
soon as the papers were distributed in the manner in which T have 
told vou, and it was determined that Mr. Chappell would convey the 
original certifieate to the Governor, Mr. Rolston then said: * Well, 
. dowt know which le used 


{ at sitld Yes, thit Was 


I wili keep,” or * TL should keep ?—] 
this paper until I get the assignment ; and he 


roper, 
| ( Who said yes? IT dowt know now who said so, but there 
was then following that same conversation—but a word or so— 
between himand Mr. Chappell, which T domwt remember what it was, 
and then he put the paper in his pocket.” Did vou at any time in 
that interview state in answer to Mer. Rolston’s statement that sD will 
keep”? or “TD should keep this paper until [T get the assignment” 
+ Yes, sir, that was proper,” or words to that effect ? 

A. Yes, sir, that is about my recollection of what was said. 

85 Q. The question [T ask is this: Did vou say in answer to Mr. 
Rolston when he said, will keep the paper until T get the assign 

ment *—** Yes, that is proper ner | 

1459 A. Yes, sir; Lthink that is about what I said. Exactly 


lis 
What D said. 
66). [sit that all the conversation that took place be- 
tween vou and Rolston in regard to the matter at all 7 
A. Yes. sir; that is all IT remember having sald. 
87 @. You made no promise or intimation of any kind that vou 


" ¢ 


would either get or send to lim the assignment % 

A. No, sir, T could not; it was no part of iy daty to do that. 

8s Q. Did von not say to Mr. Hasley when vou met him in New 
York on the evening of the 19th of June at the Fifth Avenne Hotel, 
“Mr. Kasley, or Hasley, do the officers intend to pay over this three 
milhon ninety thousand dollars on these papers, and will they pay 
over that sum on these papers, or will they not go back on vou,” or 
words to that effect ? 

A. Tasked him the question; IT dont remember the words of the 
conversation, but L did sav whether lis directors were going to carry 
out the proposition that he had made to pay the mouey on the papers 
that [intended to deliver to them. 

OY i. Didivt he say to Vou, i wuswer to that Interrogatory, * Ves. 
we will pay the miOuney and take the chatices on the papers,” or words 
to that effect ? 

A. Yes, sir, that is what L sta‘e fl. 


ry se > . = . ? ‘ ‘ . , , . ° ° see 
Cross-examination by Judge Dirnox, counsel for the plaintiff: 
1 x-q. You are nota member of the board of fund eommiission- 


ers £ 
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A. No. SIV, 

2 x-q. “Are vou a imember of any financial agencies of the State 
hoards 7 

A. IT dowt know whether vou would call it a board or not; the 
Governor and the attorney-general and myself the statute provides 
that certain duties of the treasurer shall be performed by the assent 
or concurrence of the attorney-general and the Governor. 

3 x-q. [Is that stvled any particular body ¢ 

A. No, sir. : 

+ x-q. What statute do vou reter to? 

A. L refer to the statute in relation to the State treasurer loaning 

money or depositing money, which is to be found in article 
1440 2, page 485, of the second vol. of the revised statutes of the 
State of Missouri for the vear LS8¢. 

5-x-q. What papers did vou take with vou, Mr. Chappell, before 
starting to New York in connection with this proposed “payment 7 

A. The receipts for money received in the State treasury. I give 
duplicate receipts for all money coming to the State treasurer, one of 
Which is deposited in the auditor's office and the other is given to the 
party Who jays the money, 

6 x-q. Now, what papers did you take with vou on that occasion 7 

A. | took a duplicate of the receipt Which [ was to vive, 

ri X-(], You took an original and a duplicate : 

A. No,sit; [ think I lett that. 

o X-(. Well, dia vou tulke these with vou? 

A. 1 took one of them with me; one of those receipts 1s deposited 
In the anditor’s oilice that L left home; the duplicate that IT gave to 
the trustees [ took with me. 

10 x-q. You took the duplicate receipt with you 7? 

A. Yes,sir. 

il X-(. Now, What in regard to the certificate 7 

A. Also a duplicate of the certificate ; the original [ left at home. 

I2 x-q. You had the two certificates, did you 7 

A. It was not necessary to give duplicate certificates at all; Lonty 
did that as a miatter of accommodation to those gentlemen, showing 
then what papers | intended to execute to the Governor as a certifi- 
cate. The law of E800 requires that [should certify to the Gover- 
northe pavinent of this money; it says nothing about duplicates at 
all. fo simply exeented this dupheate and took it with me and gave 
it to those gentlemen as a matter of accommodation, and the origi- 
nal T lett with the Governor, that they rarer lit see What kind of a cer- 
tificate | proposed tO ive. | 

I3 x-q. Mr. Rolston deseribes this certificate, page 541 of the 
printed proots, as follows: ** Said certificate which the treasurer then 
gave ine is in the words and figures as follows, the original of which 
L now have.” 

Wuorness: [fe is mistaken. 

l4x-q. Phen setting out that certificate. (. [would lke to have 
vou describe whether it is on a vignette or official paper ? 


cr 
om 
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1441 A. [tis onan official heading which purports to be the 
official heading of the treasury of the State of \Lissouri, dated 

at the city of Jefferson, addressed to Thomas Pb. Crittenden, Gover- 

nor of Missouri, and signed by Plal. BE. Chappell, State treasurer, 

and marked on the margin “dupleate” in red ink. 

(). [s there any seal attached to that or what purports to bea 
seal ? | 

A. There is an imprint of a seal which reads: * The State treas- 
urer’s seal of office, Missouri.” and a seroll, Xe. 

Q. What have vou to say as to that being a correct description ? 

A. ‘That is a correct description, 

15 xq. Was it so written on your letter head 
started trom Jefferson City ? 

A. Yes, sir. 

16 x-q. What part of it remained to be filled up if vou recollect 7 

A. My recollection is the dates and signatures were left blank on 
both papers. 

17 x-q. Where was the date filled in, and when was it signed 4 

A. At the time of the transaction, in the directors’ root of the 
National Bank of Commerce. 

Is X-(. The names of the trustees were also Jeft blank and that 
was filled in at the same time ? 

A. Yes. sir; we didn’t know their initials. 

19 x-q. Did vou lnquire of Mr. icasley for the Christian names of 
those trustees 7% 

A. F don’t remember, but my*impression is Mr. Kaslev was not 
very positive about their names himself. We were not certain about 
their initials when we left Jefferson City. | 

20) x-q. This certificate that vou delivered to Mr. holston on that 
oceasion Was a duplicate of the paper that [ have here?) Did you 
have the original with vou 7? 

A. [ don’t think T did. 

21 x-q. Did vou have another duplicate ? 

A. I don’t think I did. 

22 x-q. Are vou sure about that ? 

A. No; Lam not certain about that; mv impression is— 

25 x-q. This would not be a duplicate, would it, unless vou had 
the other ? 


hefore vou 


1g 


A. The other I lett at home. understand. 
1442 24 x-q. But it was not filled up 7 
A. All filled. except the dates. 
25 x-q. You domw’t know whether you took it with you or left it 
at home; you are not clear about that 7 
A. No; Tam not clear about that. [ know it was written, though. 
Both written at the same time, but whether [ took the original there 
with me or not LT dowt remember. foam certain I did not take the 
original receipt. 
26 x-q. Was there any conversation had between you and Mr. 


oO enn me 
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Rolston in regard to what vou should do with the dupheate which 
vou retained 7 

(). OF the certificate ? 

A. L dot remember positively what was said about that. It was 


1 


thoroughly understood, though, that I was to deliver the original to 
the Governor as soon as [ returned home. 

27 x-q. Mr. Rolston could not lave anderstood that unless vou 
promised to do it, could he % 

A. If he knew the law he must have known it, becanse the law 
specifies that [ was to do that very thing. 

28 x-q. And vou understood you was to do that ? 

A. Yes, SIP, 

20 x-q. As soon as vou returned home ? 

A. Yes.osir. The law requires me to do that; the act of 1865. 

30 x-q. Mr. Rolston states he understood you were to do that as 
soon as vou returned home, and you certainly didm’t give him any 
Hnpression that vou would not do it, did you 7 ‘ 

A. Oh, no. 

31 x-q. Your best impression is, isn’t if, that all vou suid was that 
vou would do it on vour return home ? 

A. Yes. sir: -f recollect, [ think, that is about the Way ot tt. 

$2 x-q. Do you reeognize that paper, Mr. Chappell? (Paper 
shown to witness.) 
A. Yes, sit. 


33 x-q. What is it ? 

A. This seems to be a cheek of Mr. Rolston on the Nation at 
City Bank piavable to the trustees of the Ilannibal and St. Joseph 
i 2s alts 
huiulirowd, 


oO X-(. The trustees, plarmtiff in this suit ? 
A. Yes.sir; it reads as tollows: 
* Farmers’? Loan and Trust Company, No, 66468, New York, June 
?Oth, ’S1. New York City cunt Pav to the order ot Rose- 
1445 well G. Rolston, Heman Dowd, and Oren Root, yr, trustees, 
or a majority of them, three million ninety thousand dollars. 
Rt. G. Rolston, president; KR. J. Barnett, cashier, $3,000,000 ; certi- 
tied: Preston, teller.’ on the face. On the back endorsed «Rh. J. 
Rolston, Heman Dowd, majority of trastees. Received payment, 
Richard Ning, cashier; C. Dv issued for this sum to comply with the 


laws of the State of Missouri.” ‘That is the eheeck which Mr. Rol- 
ston delivered to you on the 20th of June at the Bank of Com- 
meree ¢ 

A. Yes. SIP, 

35 x-q. What did you do with the check when you had received 
it ? 

A. Let me see how threat WalS ; \Lr. Richard hing, the cashier of 
the National Bank of Commerce, was present, and so was Mr. Van 
Blareom, the cashier of the Bank of Commeree of St. Louis, both 
were present; [handed the check to Mr. Van Blareom; that is my 
recollection ; whereupon hie Pave me a receipt tor that. 


*) 
the) 
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3 X-q. Vr. Van Blarcom in behalf of the Bank of Connneree of 


St. Louis ? 

A. Yes. sir. 

37 x-q. For how much 7 

A. Three million ninety thousand dollars to me, as treasurer of the 
State, in behalf of the Bank of Commerce, and then, of course, the 


money passed to his eredit in the National Bank of Commerce of 


New York. 

38 x-q. When this check was delivered to vou ? 

A. I declined to take the ebeck until the Bank of Commeree of 
New York guaranteed the payment of the check, which was done. 

OU X-q. Who wrote this statement, certificate of deposit issued for 
the same to comply with the laws of the State of Missourl; that was 
not on it When it was handed to you, was it ? 

A. No; I don’t remember that, sir. 

40 x-qg. What certificate of deposit does that refer to? 

A. Idowt know; you see my instructions were [ was to reeeive 

the money through the National bank of Commerce of New 
1444 York, which is the fiscal agent of our State there, and [ sup- 

pose that was probably put there for the convenience of the 
bank; Lt dom’t know anything about it. 

41 x-q. When Mr. Rolston banded vou that cheek what paper did 
you deliver to hin ¢ 

A. [lis receipt, and sulso ch duplicate of the certificate thrat I }rO- 
posed to give to the Governor on my return home. 

42 x-q. Was there any discussion there between you and him, or 
between you aud any one present, touching the forn: or meaning of 
either the receipt or the certificate 7 

A. No, sir, 

43 x-q. Was there any discussion as to the meaning of any of the 
phraseology or particular words in either of those instruments ? 

A. No, sir. 

44 x-q. I particularly ask vou whether there was any discussion as 
to the meaning of the words “on account,’ whieh occurs in both 
these instruments 7 

A. No, sir. 

45 x-q. You think this transaction, as far as the business portion 
of it Was concerned, was consummated in five minutes 7 

A. Yes, sit. 

46 x-q. You have stated that from what you knew in the long 
discussion of this business around Jefferson and elsewhere that vou 
supposed it Was a partial payment 7 | 

A. Yes, sir. 

47 x-q. Did you say anything on that oceasion to either of those 
gentlemen as to Whether it was a partial payment ora full payment 
of that indebtedness 7 

A. No, sir; it was no part of my business. : 

48 x-q. Then IT understand you to say that vou did not, because 
you did not consider it to be vour business to do so, to state to those 
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gentlemen anything about vour understanding as to whether it was 
a full or partial payment, and that nothing was said on that subject ? 

A. No, sir; not at all. 

49 x-q. By any of the parties 7 

A. No, sir; I dot think the subjeet was talked about at all; the 
only conversation [had about it was as 1 have stated. 

50 x-q. Mr. Chappell, where is this three million ninety thousand 
ot monev at this present tline Which vou received on the 20th of 

June ¢ 
i445 (Counsel for the defendant objected to the qnestion for the 
saine reasot as before, as it is admitted by the pleadings to 
have been paid into the treasury; if dou’t make any difference where 
IIs how.) 

A. You may sav in one sense it is in the State treasury, but really 
itis in the Bank ot Commeree of St. Lonis, which is the State de- 
pository, 

81 X-(. Llow mueh of it is there ? 

A. S2.999,000, one thousand of which was used tor redeeming a 
{lannibal & St. Joe bond and ninety-nine thousand of it used in pay- 
ing off the interest on the bonds known as the Hannibal & St. Joe 
bonds, due first July, Tsst. 

52 x-q. Under what arrangement is this three million dollars with 
that bank in this eity.? 

A. It is under a contract. 

53 x-q. Lave you that contract here ? 

A. TL have a copy of it here; this is the copy which belongs to the 
Bank of Commerce; the duplicate that they hold. 

54.x.q. This is the original ? 

A. No,sir; that is the dupheate. 

dO X-(. Signed 10) triplicate ¢ 

A. Signed in triplicate ; ves, sir. 

56 x-q. What is this contract whieh you furnish me ? 

A. It is a contract—one of the triplicates of the original contracts 
between the State of Missourt and the Bank of Commerce in rela- 
tion to the safe keeping of the State money, 

87 x-q. The one in iny hand is one of the triplicate originals, is it 
not ? 

A. Yes, SIT. 

58 x-q. Will vou furnish a trae copy of it and aunex it to vour 
answer us a part thereof ¢ 

A. Iwill; yes, sir. 

(Defendant’s counsel objects to the introduction of said) paper as 
irrelevant und Incolnpetent ‘ sic ptper Is annexed to this deposition 
and marked Exhibit A 5.) 

59 x-q. Phe last clause of this contract reads as follows: 

1446 «This contract shall continue until the 3st day of Decem- 
ber, 1884, provided, however, that the said Plil KE. Chappell, 

State treasurer, reserves the maht to terminate the same at-any time 
with concurrence of the Governor and attorney-general ou giving 
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thirty davs’ written notice to the said Bank of Commerce of his i- 
tention to do so.” Las the coutract been terminated in conformity 
with this reserved power to do it ? 

A. No, SIP, 

G0 x-q. Is the contract as it is now written the contract which 1s 
still in force between the State and the Bank of Comunerce of this 
CILYV on this subject ¢ 

A. Yes, SIV, 

61 x-q. [lave you ever given any notice to the Bank of Commerce 
of the termination of this contract ? 

A. No, sir; I have twice notified Mr. Easley, as attorney for the 
Hannibal and St. Joe Railroad, that whenever any bank in the State 
of Missouri would make a better bid for the State deposit than the 
State now had with the Bank of Commerce, I, as treasurer, with the 
eoncurrence of the attorney-general and Governor, speaking for my- 
self alone, would terminate that contract and let another contraet for 
the party giving more money for it; better rate of interest. 

62 x-q. Ilas the Governor or the attorney-general ever concurred 
with vou in terminating this contract ? 

A. [never spoke with him on the subject, from the faet that when 
the State of Missouri let this contract and entered into this agree- 
ment this was the only bid that we could get for the public money 
from anv bank in the State of Missouri that would comply with the 
requirements of the law. 

63 x-q. What were the ordinary amounts on deposit prior to the 
receipt of this three million ? 

A. Well, it run from above a hundred thousand to a million and 
a half, 

G4 x-q. Sometimes down and sometimes up ? 

A. Yes, sit; sometimes as low as a hundred thousand and some- 

times as high as a million and a half. 
1447 65 x-q. You are a banker, Mr. Chappell; what is the 
current rate of per cent. mm discounts of paper ino Mis- 
SOUT £ 

A. You mean in the city or in the eountry 7 

66 x-q. Well, either, or both. 

(Objected to as irrelevant and incompetent.) 

Witness: Well, do you mean the rates now at this time, or 
ordinarily ¢ 

67 x-q. What were the rates in 1881 and ’82 ? 

A. Abont three to five per cent. on call and 6 to 8 per cent. on 
time; 60 and 90 on paper. 

68 xq. What are the present rates in the city of St. Louis ? 

A. About the same, 

Oo) X-{. What is the rate of per cent. that the State gets on this 
money according to the provisious of this contract, if vou recollect, 
Mr. Chappell? 

A. I believe it IS 73-100 of Ole per Cent, [t IS seventy-three Ole 
hundredths parts of one peer eentuin per abhi thltk Ov daily Dalanees, 


— i 
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70 x-q. When was it, Mr. Chappell, that von made the statement 
to Mr. itasley that when any other bank in Missouri would) consply 
With the law that vou would be in favor of terminating the con- 
tract ? 

A. Tdomt remember positively when [ made the first statement, 
but it seems to me it was along about the first of last Mareh. The 
last time that [ made the same suggestion or proposition was about 
a month ago. 7 

71 x-q. Under the law, what would have to be done in order to 
change the depository ? | 


ey 


A. You mean to terminate this ? 

(2 X-(. No: 1O substitute chew one. 

A. Would have to advertise. 

73 x-q. Who would have to advertise ? 

A, | beheve the treasurer alone, 

i+ X-(. lt is provided in the statute ¢ 

A. Yes, sir; it is provided in the statute that he has te advertise 
for bids trom the banks of the State. 

7) x-q, ‘This contract provides that for the security of the State 
certain securities shall be put on deposit in New York ? 

A. Yes, SID. 

76 x-q. Who is entitled to the benefit of the interest on those 

securities, the Bank of Commerce here, or the State ? 
144 A. The Bank ot Commerce, ot COUPSe, 
wi X-q, So that the only benetit that the State directly or 
Indirectly derives from that deposit is the 75-100 of one per-cent. 
and furnishing exchanges as provided in the contract ? 

AL. Yes, Sir. 

18 x4}. Direct or indirect ?) The eontract requires that the depos- 
itory shall deposit, as security for the State, money, United States 
and Missouri State bonds, worth dollar for dollar, for the amount of 
balance held by the State depository ¢ 

A. Yes, sir. 

79 x-q. Mr. Chappell, here is one of the public documents of the 
State of Missouri, being appendix to the House journal 65. [ will 
ask you to look at it and tell me what it is. 

A. It is the report of the anditor of pubhie accounts, dated Jann- 
ary Ist, 1865, signed William 3S. Mosely, auditor of public ac- 
counts. 

SO x-q. What does the statement on page 6 of that report show 
tis tO the wou of past dune iInterest—thiat Is. interest clue ana Uli- 
paid on the various classes of bonds therein specified up to January 
Ist, 1865 ? 

A. I give below a statement of bonds and interest due up to 
January Ist, 1865, by the State, including old debt. revenue bonds, 
and interest dae on railroad bonds issued by the State to the various 


raulroads, to wit: 
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é4+2 
State bonds. old debt duc im Psorz... = STOn.000 
Stufe bonds. old debt due it) ISOS... P30 OOU : 

S402 060 

> *.) ~— av 

Revenue bonds 1804..........-..eeeeee S21 G00 

< é) ‘) 

Revenue DONS LSOG.... ccc cece eee ees T4000 
_——-——— 431.000 


Interest Ol} Pacific Reulroud honds 
from July Ist, TS6L, to January, 
PRES. INCHOSIVE........00000000sce00000, S1LOSO000 
Interest on Pacific Railroad) bonds 
for southwest branch from July, 
861, to January, 1865, inciu- 
inc nn cn gtinin.cs in deeeiese iin 1,120,000 
1449 Interest on Platte County Rauil- 
road bonds from July, 1861, to 
January, 1865, luclusive............ LGS.000 


i 
bonds from July, 161, to Janu- 
Ory, FSGS, MCUBIVE......... 5060s 1,b4£,000 
Interest on St. Louis and fron 
Mountain Railroad bonds from 


hi op a S+4O 240 
Interest on Cairo aud Fulton Rail- 
rond bonds from July. ISol, Lo 


January, 1865, inclusive............ bom. 
. intimin i Sie 
Add tor money borrowed from the 
bank by Governor Gamble......... oO,d00 


So. 901,240 


SI X-(. What does that statement show as to the amount of inter- 
est on the bonds which was then in detiult ? 

(( bjected to on the grounds that the statement shows for itself. } 

A. Five millions and elit thousand IL) dollars. 

$2 x-q. Do you know whether the State of Missouri, after the 
breaking out of the war of the rebellion and during the continuance 
of the war, paid the interest as it matured on her State debt 2 

A. It is ny understanding that she did hat, 

85 x-q. Now I eal! Your attention to this volume—nmiunely. uppen- 
dix Senate journal State of Missouri of the 24th General Assembly. 
January 7th, 1867, containing the State auditor's report. Twill ask 
you when that report is dated and by whom Was sinned ? 

A. December 27th, 1866. signed by A Th ‘8 : 
84 x-q. He was the State auditor then. 
A. Yes, sir. 


SO X-(]. Does that 


lommpson State auditor, 
Wis he ? 


report: contain any staternent of the amount of 
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past dune interest up to January Ist. TS67, and, if so, state 
450 what itis by giving an extract from said report 7 
(Defendants object on the ground that the report speaks 
for itself. and objects to any extracts being read without the whole 
Peport Is read, | 

Witness: (Reads:) The raifroad debt as given in the preceding 
table shows the nmount of capital exclusive of interest.. It need not 
be repeated that we have paid no interest on this debt since Jannary 
Ist, S61. “Phe amount of past due interest up to January Ist, L807, 
Inclusive, is S87.623,940, increasing annually in the sum of $1,507,- 
R50. 

SO xq. You were living in Missouri then, Mr. Chappell ? 

A. Yes, SIP, 

Sv x-q. A banker at that time? , 

A. No, sir; [Twas not a banker until 1869. 

SS x-q. Does that statement of the auditor there correspond with 
Your recollection of the fact as to the non-pavinent of interest ¢ 

A. [have no recollection of the amount at all. All that [ know 
is that the State was in default during the war. 

Six-q. Are the reports of the anditor in 1865 and in 1860, from 
Which vou have read, one of the public documents of the State of 
Missourt 7 

A, Yes, sir. 

HO x-q. Published by the authority of the State 7 

Yes, SIP, 

NOTE. lt is stipulated between the parties thiat either party on 
the hearing Way refer to the said reports of the auditor for the Vvears 
1865 and TsS66 as found in the published doeuments of the State 
subject ce objections as to relevaney eunicl COMPeLEney, pon fiving 
notice to the other party as to whit they refer to ous evidence, cis 
found in the appendix to the Senate Journal regular session, 1364, 
and the appendix to the Tlouse Journal of Tso, : 

(Plaintiff counsel give notice that they will refer on the hearing 
to tabular statement, No, LQ State bonds. being a ostatement of the 
bonds of the State of Missourt outstanding 
on page 21 and extending to the bottom of page 25, inclusive, in the 
suid report of the auditor of public accounts, dated January Ist, 
I =6., nid printed as all appendix to the [louse journal of the 25rd 

General Assembly of the State of Missouri ) 
1+. ] Also to comprehensive stitement of the State indebtedness 
and of 1866, contained on pages 117 to 120, inclusive, in ap- 
pendix to Senate journal of TS67, forming a part of the alditor’s re- 
port dated) December 2rth, Psu, and heretofore reterred to in the 
testimony of Mr. Chappell, signed A. Phompson, State auditor. 


and sold, commencing 


Rte-examination by Mr. SiteLps: 


90°. Mr. Chappell, Tadge Dillon has asked you questions in re- 
eard to the condition of the State debt and pavinent of its Interest, 
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ke. in T8635: what was the condition of the same in i881, during 
the progress of these negotiations 7 

A. What was the amount of the State indebtedness, or what was 
the eredit of the State 7 

91. The credit of the State % 

A. On the first of June, Is81, the longest bonds of the State of 
Missouri. known as funding bonds, due in 794 and “95, were worth 
In the city of New ‘York, 120 and accrued interest. 

92 x-q. What were the next longest worth ? 

A. Thev ranged down then to a price which would make them 
equivalent to a four per cent Investment, 

93 x-q. What were bonds that were due in 793 worth ? 

A. Well, 1 dowt know of any bonds due in 7°93; [ don’t think 
there was. 

940. Well, the lowest date after ’?94 ? 

A. Well, sav bonds due about 1890; [ couldimt give you exactly 
the price oft them . | eoulad if | hid the stoelx values here that | have: 
thev were worth about one thirteen—ten year-bonds; that is. [mean 
bouds with ten vears to inature. 

Mr. Hexnperson: They had to run ten years from that period of 
tline 

A. Yes, sir. 

Mr. Smretps: 95 (. Will vou please state what the prices on the 
first dav of July, IS81, on the different State bonds maturing trom 
1894 down, was, and attach the same as an exhibit to vour deposi- 
lion, taking as a basis, the bonds as they actually fall due between 
those dates ? 

A. Yes, sir; [ean give you an approximate value of them); all 
Missouri bonds were selling at that time on the New York stock 
board on the basis of a four per cent. investment, and they buy them 
and sell them there; vou go there and offer a bond, and they will 

by calculation of books that they have, bonds and stock values, 
1452 they give Just what it is worth ona four per cent. Investment. 
96 Q. From that basis, then, It is easy enough to calculate 

What the value of these bonds were at that thine ? 

A. Yes, sir; in other words, the credit of the State of Missouri 
Was on a four per cent. basis at that time. 

97 (). L would be pleased, however, if you would make out a state- 
ment taking as a basis the bonds as they actually fall due, and attach 
it to vour deposition, and at your leisure 7 

A. Yes, sir; [will do so. (The statement referred to is hereto 
appended and marked Exhibit A 6.) 

98 Q. Judge Dillon asked vou if all the profits received by the 
State of Missouri, directly or indirectly, was the 75-100 of one per 
cent, Interest, Which was paid by the Bank of Commerce under the 
contract Which you have referred to ; state whether or not there was 
not an additional benefit gained by the State in the security and cer- 
tainty of payment of the money when they would eall for it 7 
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A. Ifyou will allow me to explain that matter I will explain it. 
Mr. Stetps: That is just exactly what IT want you to do. 
Witness: It would take some length to do it; on the 10th of Jan- 
uary, ISSt,in coming into the office, there lad previously been a 
good deal of tronole in the treasury department; as required by the 
law, on the first of February Tissued a cireular letter asking the 
banks of the State for bids for the State deposits: [ sent that cir- 
cular letter to everv bank in the State of Missouri—-a copy of 
it; when the bids were opened, which was about the time that con- 
tract was dated, some time in February we found but two bids; the 
Bank of Commerce bid 73-100 per cent. on daily balances for all of 
the money or none; the First National Bank, at Jefferson City, bid 
tor fifty thousand dollars of the deposits, a fraction under that, [think 
one-half of one per cent. per annum; the bids were opened by the 
attornev-general, the Governor and myself, and the contract 
awarded to the Bank of Commerce; The Bank of Com- 
1455 merce, since the trouble in the treasury department and the 
failure of the Martin Bank, had been the depository of the 
State two vears previous to that time, and’ anderstood what the ac- 
count was, understood handling it and undersood what was required, 
and at that time had a large portion of the bonds on hand which 
were required to be deposited tor the security of the State monies, 
and so L entered into this contract with them. That contract re- 
quires that United States and Missouri State bonds be hypothecated 
With tie trustee, which is the National Bank of Commerce of New 
York, as security for the State money, At no time since February, 
ISS], has the amount of bonds on deposit in the Nutional Bank of 
Commerce been below the amount of money in the Bank of Com- 
merece in St. Louis. The account changes very materially, which 
renders it en undesirable account. Sometimes on the payment of 
the January and July interest we draw on it for five hundred thous- 
and dollars in one check. ‘This necessitates the selling of their bonds 
or the carrving of that much idle money. Of course they are taking 
the chances on the valne of the bonds, the depreciation, and getting 
the benefits of an advance. United States bonds at the time this 
contract Was let were worth about 115 and 116—-Unmited States 4s. 
Missouri Gs, as [tell vou, long bonds, were worth 120. At these 
high prices of the security very tew banks were willing to take the 
account at any price, and when vou limit the amount to the namber 
of banks in St. Louis that could handie that account, there are only 
about four banks in the city or in the State which have capital sufh- 
cient to handle the account. No country bank could handle it at all. 
Only the city banks, and only about three or four of thein, are strong 
enough to handle the account. “Phe bank virtually guarantees the 
price of the Government bonds and State bonds, and takes the 
chances of the prices and flactuations of the money market, and that 
Is the reason of tay opinion that a bank can’t afford to pay 
1454 more than that for that account. The State of Missouri looks 
more to perfect seenrity in the matter, P think, than to a profit. 


yf 
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99 Q. Then when you agra Judge Dillon’s question, that all 
Ringonn ye that the State of Missouri re- 


of the benefits, direc thy « 
eelved Was this interest of 7 3-100 of one per cent. on daily balances, 


you mean that that was all the profit that they received % 

A. Yes, sir. 

LOO But you understand that the certainty of ge tting the money 
and the j necessary security was also a benetit to the State ? 

\. Yes. sir; the absolute se curity of the money is What is wanted. 
OL (. [Lam requested to ask if the primary object of the State, 
first. in making this arrangement with the b: ank, is not the absolute 

security of the money ¢ 

A. Yes, sir. 

102 Q. Do you know what the average payments of banks on 
daily balanees for interest is in the State of Missouri, where no 
ere is given for the deposit ? 

‘There are afew banks in St. Louis that will pay three per cent., 
a the largest and the most solid banks in the city have for some 
time ceased to pay any interest on daily balances, and [ dot sup- 
pose there is any bank here would take a new account to-day and 
pay interest on daily balances. 


By Judge DILLoy : 


94 x-qg. One expression [ did not quite understand ; you state thit 
in 1881 vou determined the value of Missouri State bonds in the 
New York market on a four per cent. basis 7 

A, Yes, Sir, 

95 x-q. [understand that to mean that if a person desiring to In- 
vest his money in that form of securities, he could invest it so as to 
vield him a return at that rate ? 

A. Yes, sir. We have a book of tables used by brokers and 
bankers by Which we can tell at a glance the value of a bond bear- 
ing a certain rate of interest, and havi Ing a given number of vears to 
run, that would realize to the investor any rate of interest, and the 
price of the bonds is fixed by this book of tables. 


By Mr. oor: 


(. Mr. Chappell, you are familiar with the Hannibal & St. Joe 
State aid bonds which were outstanding on the 20 of Febru- 
1455) ary, 18657 
A. Yes, sir. 

(). Can’t you calculate for us and inform us what was the amount 
of principal and unmatured interest upon those bonds on the 20th 
of February, 1865; that is to say, what was the face of both bonds 
and coupons at that date ? 

A. Tecan get the dates at which they were issued. 

Q). Will you annex such statement to your deposition ? 

A. Yes, sir. 


ROLSTON ET AL. V. CRITTENDEN ET AL. 444 


Q. Will von caleulate the amount of money which would have 
been required to. be paid on the first dav of July, 1881, to be in- 
vested at interest at the rate of three per cent. per annum in order 
to pay the following amounts apon the following dates with interest 
af O per cent. per annum from the said first day of July, 1851, on 
the said tuil amount to the respective dates of payment; that is to 
say, July first, ISS1, 672,000; December first, 1881, 225,000; Mav 
fifteenth, TSS82, 829.000: Tuly first, 1882, 7,000; October tirst, 1881, 
10,000; January first, 1883, 7.000: April first, 1883, 1,000; Mav 
frst, P8885, 157,000; August 7th, 1883, 100,000; March 17th, 1886, 
O4T.000, and make the same calculation for tine purpose of answer- 
Ing the same yuestion, assuming the sum paid to be invested at in- 
terest at the rate of four per cent. per annum instead of three (5), 
am will vou annex the statements of the results to your deposition ? 

A. Yes, sir. | 

(Defendant objects fo the statement asked for as irrelevant and 
Mninatenial and not tending to prove any issue in this case. ) 


PHIL. EB. CHAPPELL 


Subseribed and sworn to before ine this 22d of June, 1882. 
L. lL. WALBRIDGE, 


Notary Publi. 


At this point the further taking of testimony was adjourned until 
to-morrow, June l4th, at 10 o,elock a.m. 


1456 Exhibit A 6. 
Market value in New York of Mo, State bonds in July, 1881. 
Bonds due in TS886 ..... ation atiabkwawencdadacwae 110 flat. 
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JUNE L5TH, 1882. 
Parties met pursuant to adjournment, and the taking of deposi- 
tions in this cause was resumed, as tollows: 
I. LH. MeIntyre, of lawful age, being produced, sworn, and ex- 
amined, deposeth and saith ; 


Direct examination by Mr, SHIELDS: 


1 Q. State your name, age, and place of re side nce, 

A. My name is Danie! I. McIntyre; my temporary place of resi- 
denee is Jetferson City; Missouri. 

2 (). What official position do you hold, if any ? 

A. Tam attorney-general of the State of Missouri. 

». When were you inaugurated as such 7 


“° 
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A. On the 1Oth.of Jannarv. TSS1. DT beheve. 
1¢() Was that the same time Governor Crittenden, Auditor 


Walker. and Treasurer Chappell were inaugurated ? 
A. Yes, sir; it was on the same day. 
» @), Plieuse state } you Know Mir. George W. iasley i 
A. Yes, sir; IT know Mr. George W. Kaslev. 
5. What relation, if any, did he bear to the [annibal 


1457 0 and St. Joe Railroad Company during the vear [88i 7% 

A. [twas niv understanding during that vear that Mr. Haslev 
was the general attorney, [ believe they call it. of the Pfenaibeal ene 
St. Joseph Railroad Company. [am not certain that that 1s the 
stvle, but av uuderstanding was he was their attorney and had gen- 
| charge ot til] Tris Y jeFal business 1) this state. 

7). State whether or not vou know of any conversations had with 
him by anvof the State officers in January, IS81, in reference to the 
pavinent to the State of the claim which the State held against the 
Hannibal and St. Joseph Railroad Company, growing out of the 
issuance of bonds known as the Tanimibal and St. Joseph State aid 
boris, Inder the aet Of INO] and [S5.5. uni preunt oft Whieh were re- 
newed under the act of TS ¢-. It au stich, Gouversations took place, 
first of these conversations did take place and what 


A. | have ho recojlection (>] any Conversation between Nir. asleyv 
he matter of the pavinent of the debt 
ning the month of January. [can recall none now, 


and T have no kuowledge of any such conversation or interview be- 


yy . + 
ity reference To tf 


Vou reter To ¢ 


tween Mir. Kaslev and any of the State oflicers—I mean personal 
knowledge, 

S40). State whether or not that subject Was brought to your afte 
tion during that month, and if so, when and under what circum- 
stunces 7 

A. Yes, sir, the subject was brought to my attention for the first 
tine, | think, in my office by Mr Walker, the State auditor. Ile 
came into the office anc said something tO me, 

Judge DILLON: Can Vou tix that tline 7 

A. No, sir, [cannot definitely, and [do not know that I have any 
memorandum by which To can fix that date at all,except that my best 
hnpression is that it was in —[ am) pretty confident that it was—in 

January, and T think not a great while after we were inaucu- 
1458S) rated, and that is as nearas [ can come to it; after we were 
sworn into office. ITLe came into my office and said to 
e—— 
Judge Ditton: Mr. Waller did ? 

A. Mr. John Watier did. T camwt remember the exact language ; 
perhaps he said * they” or * we have been informed or notitied that 
the TPlannibel said St. Joseph Riuilroad Company Want to pay off their 
debt.’ And [think I replied : - Well, they can’t do that; the debt 
isnot due yet.” Tle then rephed: “« But thev have an act under 
Which they say they can do it,” and he called my attention to it, and 
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[think he had in dis hands at that time, the session aets of 1865, 
and he potted out an act to me under which, he sad—F understood 
hin to say—that Mr. Easley had pointed ont this statute to him, and 
clamed that under that they had a right to pay the principal, some 
3.000.000 of bonds, and acerued interest, in satistaction of the State’s 
debt. “Phatas about what [Tunderstood from him at that time. I 
hsv never seen the act betore, threat [ have any recollection of: [ 
think [Thad no kiowledge that there was such an act in existence at 
all. T think he stated to me that we ought to have a meeting pretty 
soon, alliding to the fund commissioners, and to have some consul- 
tation about the matter; Dam not sure, but it may be that he indi- 
eated that evening, but [will say shortly after that, at anv rate. "We 
had aieeting of the fund commissioners in which some mention 
was made ot this matter, bat [cannot recall anything: that was said 
or done further then that a desire Wis expressed, perhaps it Was sug - 
gested, that it would be better for me to take that act and other 
session acts, and examine the question and report to the fand com- 
nussioners What my views were in regard to it. Tam not sure that 
that was the first meeting; [Dam rather of the impression, though, 
that this was the first time that we as a body met and. talked about 
the matter in any shape, at which [Twas present. [went back to my 
office,and [ got from the seeretary’s office a little compilation 
1459) of the railroad laws of Missouri, including the general acts, 
up to T8599, also the session acts, Which perhaps Thad in my 
office. Lwent back and [read those and the act of 1865 and most 
of the acts, | think, touching the general legislation in reference to 
the Tlannibal and St. Joe Road, and in a few days went back again, 
and we had another meeting, another meeting of the fund comnits- 
sioners; L cannot locate that or fix the date. | 
9. (2? By Judge Dinton:) Tlave you any objection to stating 
whether Mr. Maslev Wis present ¢ 
A. Tle was not present that [ remember, [ took those session 
acts, perhaps; at any rate [took the litthe compilation and some lit- 
the memorandums, Twas not requested to deliver a written opin- 
ion, and T went upand met with the board, and gave them my views 
of the effect of the act of 1865 verbally. We sat down in the office 
and talked the matter over together, and T gave them the result of 
mv conclusions after the investigation that Thad made, and [ told 
them that Twas unable to see how, under the acts of 1865, the rail- 
road company could eet a release Withont paving the principal sum 
and all the coupons, and Tremember that IT laid some stress upon 
that clause “all abilities incurred by the State.’ and that was my 
eouclusion at that time. [san pot sure whether it was at that meet- 
Ing or at the meeting on the sth of Kebraary at which Mr. Masley 
Was present, but I think at the meeting on the Sth of February (Gov- 
ernor Crittenden expressed some views in regard to it. Ile may 
have done so at this meeting ; he had the acts of 1865 in his office, 
as | remember, and T think we all had the page tarned down—had 
the leaf turned down--and [ sappose they had all been reading it; 
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A. On the 10th of Jannary, T8812, DE believe. 

+4 (). Was that the same tine Governor Crittenden. Auditor 
Walker. and Treasurer Chappell were inangurated ? 

A. Yes, sir; it was on the same day. 

5 Q. Please state if vou know Mr. George W. fasley ? 

A. Yes, sir; I know Mr. George W. Easley. 

6). What relation, if any, did he bear to the ILanmibal 
1457 and St. joe Railroad Company during the vear [S88i 7? 

A. It was my understanding during that vear that Mr. HMasley 
was the general attormey, [ beheve they eall it. of the TTannibal and 
St. Joseph Railroad Company. [aim not certain that that is the 
style, but my understanding was he was their attorney and had gen- 
eral charge of all their legal business in this State. 

7 Q. State whether or not vou know of anv conversations had with 
him by any of the State officers in January, ISS1, in reference to the 
payment to the State of the claim which the State held against the 
Hannibal and St. Joseph Railroad Company, growing out of the 
issuance of bonds known as the Tanmibal and St. Joseph State aid 
bonds, ander the act of [851 and 1855, and part of which were re- 
newed under the act of S74. It any such conversations took place, 
state when the first of these conversations did take place and what 
sald and who was present ? 

A. L have no recollection of any conversation between Mr. Easley 
ad myself in reference to the matter of the payment of the debt 
you refer to during the month of January. Tecan recall none now, 
and I have no knowledge of any such conversation or interview be- 
tween Mr. Easley and any of the State officers—I mean personal 
knowledge. 

S (). State whether or not that subject was brought to vour atten- 
tion during that month, ard if so, when and under what cirenm- 
stances ? 

A. Yes, sir, the subject was brought to my attention for the first 
tune, [ think, in my offce by Mr. Walker, the State auditor. Ile 
came into the offive and said something to me. 

Judge Ditton: Can you fix that time 7 

A. No, sir, [ cannot definitely, and [do not Know that T have any 
memorandum by which [ can fix that date at all,except that my best 
npression is that it was in-—L am pretty confident that it was—in 

January, and [ think not a great while after we were inaucu- 
1458 rated, and that is as near as [ ean come to it: after we were 
sworn into office. Ile came into my office and = said to 


me 

Judge Ditton: Mr. Walker did ? 

A. Mr. John Waller did. TE can’t remember the exact language ; 
perhaps he said * they” or * we have been informed or notitied that 
the Hannibal and St. Joseph Railroad Company want to pay off their 
debt.” And I think [ rephed: * Well, they can’t do that; the debt 
is not due yet.” He then rephed: “ But they have an act under 
Which they say they can do it,” and he called my attention to it, and 
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[think he had in his hands at that time, the session aets of 1865, 
and he pormted out an act to me under which, he sad—T understood 
hin to say—that Mr. Easley had pointed ont this statute to him, and 
claimed that under that they had a right to pay the principal, some 
3.000 000 of bonds, and acerued interest; in satisfaction of the State’s 
debt. “Phatas aboat what [understood from him at that time. I 
had never seen the act before, that DT have any recollection of; I 
think EL had no kiowledge that there was such an act In existence at 
all. I think he stated to me that we ought to have a meeting pretty 
soon, alnding to the fund commissioners, and to have some consnul- 
tation about the matter; Tam not sure, but it may be that he indi- 
eated that evening, but Twill sav shortly after that,at anv rate. "We 
had aaieeting of the fund commissioners in which some mention 
Was made ot this matter, bat [cannot recall anything: that was said 
or done further than that a desire was expressed, perhaps if was sug- 
gested, that it would be better tor me to take that act and other 
session acts, and examine the question und report to the fund come 
nusstoners What mv views were in regard to it. Dam not sure that 
that was the first meeting; Tam rather of the impression, though, 
that this was the first time that we as a body met and. talked about 
the matter in any shape, at which Twas present. [went back to my 

office, and [got from the secretary’s office a little compilation 
1459 of the railroad luws of Missouri, including the general acts, 

up to T850, also the session acts, which perhaps [had in my 
office. Lwent back and [read those and the act of 1865 and most 
of the acts, L think, tonehing the general legislation in reference to 
the Hannibal and St. Joe Road, and in a few days went back again, 
and we had another meeting, another meeting of the fund commnils- 
l cannot locate that or tix the date. 


’? By Judge Dinton:) Tlave you any objection to stating 


SloOners ; 

oo. { 
whether Mr. Hasley was present ? 

A. ile was not present that [ remember, I took those SCSSION 
acts, perhaps; at any vate [took the little compilation and some lit- 
tle memorandums, [was not requested to deliver a written opin- 
ion, and PT went up and met with the board, and gave them my views 
of the effect of the act of 1865 verbally. We sat down in the office 
and talked the matter over together, and [ gave them the result of 
mv conclusions after the investigation that [had made, and I told 
them thisct | Wits unable to see how, oder the acts ot L865, the riul- 
road couipany could get a release without paving the principal sum 
and all the coupons, and T remember that I laid some stress upon 
that clanse “all liabilities incurred by the State’ and that was my 
eonelusion at that time. Tam not sure whether it was at that meet- 
ing or at the meeting on the 8th ot February at which Mr. Easley 
Wis present, but [think at the meeting on the 8th of February Gov- 
ernor Crittenden expressed some views in regard to it. Ile may 
have done so at this meeting; he had the acts of 1865 in his office, 
as | remember, and T think we all had the page tarned down—had 
the leaf turned down--and [ sappose they had all been reading it; 
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at least [know [ had; but I eam’t sav that they had, but [suppose 
so. ‘The next meeting [ recall now—well, [ should state perhaps it 
Was at that meeting, but Dam not positive about that even—T[ think 

it altogether probable, though, it was that meeting that we 
1460 agreed to hear Mr. Easley. It was understood that Mr. Eas- 

ley wanted to come before the board and make an argument 
in support of his views of the case. We consented to hear him, and 
I think the time was set for February 8th. Mr. Easley came, and 
had a manuscript—a sort of a brief—part of which was printed mat- 
ter cut from some of the session acts, and part of which was written. 
[ think perhaps he read some of it, and then talked orally about it ; 
argted that the railroad company under that act had the right to pay 
the principal sum and accrued interest, and thereupon to have a dis- 
charge; that was the general drift of his argument; be made some 
allusion in that argument to the 5th section of the act of 18595 in 
reference to the one and a quarter per cent. at the two and one-half 
per cent. on the 20-year and 50-vear bonds—expressed some few 
views, I think, but didn’t sav much in regard to that. During Mr. 
Easleyw’s remarks to the board but little was said; as [remember | 
interrogated him a little at one time and called his attention to his 
construction of the second section and told him in substance, as 
remember, that [ thought lis argament was rather against bim; that 
according to hisown system of reasoning a different conclusion would 
be reached, and [ dowt know whether L said so directly, but that mv 
Views were contrary to his, and [ couldi’t see it in the same way 
that he saw it. [think Governor Crittenden at that meeting ex- 
pressed some views as dissenting from Mr. Easley’s opinion. I have 
no recollection about Mr. Walker saying anything, or whether he 
did or not. That is about all that Dean reeall, L think, of that meet- 
ing at that time, but abont the time we broke up, if L remember 
rightly, or, perhaps, after we had adjourned, there was some tall 
about somebody going to New York. There seemed to be an im- 
pression at that tine that the State conld take this money and 

could apply it all to the bonds that were subject to call, 
1461 but the board didi’tso understand it; that matter had already 

been investigated somewhat, as T was informed by the audi- 
tor that he had investigated it, and notified us of the fact that there 
were comparatively few bonds that were subject to call; that is, I 
miean but few in comparison sith that amount of money. There 
Was sornething said about the visit to New York, and [ know it was 
understood the Governor said he couldi’t go, and [ said [I couldu’t 
go, and Whether this was said at that time or at that place [ cannot 
recall; it is rather my impression it was either there or in the front 
room; at any rate the result was that Mr. Walker did agree to go to 
New York in a few days; [ think perhaps he got off pretty soon 
after that; he went with Mr. Kaslev. I believe there was some talk 
about the expenses; something was said that we had no means of 
paying the expenses of the trip, and I think Mr. Easley’s reply was 
to the effect that he would take care of that, or he would seg to that, 
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or something to that amount. [have no recollection of any meet- 
ing after that; J think there was none until after Mr. Walker’s re- 
turn from New York. After his return from New York we met and 
he detailed to us his visit, all what he had said substantially, as [DT un- 
derstood it, and What Mr. Dowd and perhaps some others that were 
present had said on that occasion,  [ think that was the first time I 
had ever heard of the investinent plan. Mr. Waller mentioned that 
ws a proposition that he had sngvested, and stated, if [ remember 
correctly, that he had said that when he went home he would report 
to the fund commissioners iis interview, and that he had submitted 
this installment plan, and if they saw fit to accept 1t he would favor 
its adoption by the board. [ think that was about all that was said, 
at least all that Lremember about the installment plan, Some time 
in April, E think it was—it must have been necessarily towards the 

latter part of April—lL was shown a Jetter dated the 19th of 
1462 April, signed by William Dowd, LT believe, and addressed to 

\Ir. George W. Masley, in Which Mr. Dowd said that they 
could not accept the installment plan, and gave some reasons for it. 
My present recollection is that that was the first answer that [ had 
heard of in regard to the installment plan, Lo have no recollection 
of anv mneeting then; it is likely we had a meeting; we may have 
had a meeting that morning; [ ecamt say, neither can | fix that date, 
buat Lam conscious of the tact that we did have a meeting sometime 
about the first of “June. Dhave reterred to the auditor’s minutes and 


[ ——- that that meeting is dated the 4th of June. At that meeting 
the question of Mr. Easley’s letter of May 26th was brought to the 
attention of the board, perhaps by the secretary. I cart remember 


how that was exactly, and the conclusion was it was a very grave 
tnatter. and that we would have to have a little further time to con- 
sider it, and 1 think it was suggested that we call Mr. Easley in, 
Which, as T remember, was done, and Tam not positive who spoke, 
but perhaps Governor Crittenden said that we could not give him an 
answer that morning, that we must have a little more time, and sag- 
gested the 15th of june. think; that we would give him an answer 
that dav. Mr. Easley assented to that; perhaps he might have said 
something; it rather seems to me that he did about Wanting an an- 
swer as early as convenient, but didn’t want to hurry us too much, 
as it Was a very serious matter, or something of the kind, and he 
seemed disposed to give us a litthe more time, and that being the 
understanding that is all that ocenrred at that time that D remember. 
Between that meeting, whieh [ think was on the 4th of June, ov 
about that time, and the meeting of the 15th, it was considered ad- 
visable by the board that L should eome to St. Louis and have some 
consultation with somebody ; it was left with me to make my own 
selection: [did so. Before I came [had mnade some memoranda of 

authorities and had a sort—well, memoranda was what it wes 
1463 of nuthorities; [T eame here and [had a consultation with Mr, 

(alover. 


10 (). Which Mir. Glover ” 
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A. Samuel T. Glover, with reference to that matter, stating to him 
as fully as [L could the whole history of the matter and Its present 
status at that time. We had considerable talk about it, and it was 
then ugreed that we would postpone the farther consideration of 11 
until the next dav, when Mr. Shepley could be present. We had 
another interview, at which Mr. Shepley was present, Mr. Glover 
and myself, Then in the afternoon we went to the library and made 
some investigation there; [ mean examination of authorities I 


then returned to Jetkerson Citv. On the morning of the 13th of 


June—TI think if was Monday morning after my return——Governor 
Crittenden, on his wav to the Capitol, came into my office, and I 
had some conversation with Governor Crittenden in which TD gave 
him a sort of detail of the conclusion that we had arrived at of what 
course We expected to pursue. | 

By Judge DiLnon: 

11 (). Who was present ? 

A. As well as [ remember, there was nobody but the voung man 
In quv office, Who was in the adjoining room; le was in the front 
room, and [ think that we were in my private office. ‘The under- 
standing was that we would have a meeting, [think about 10 o’clock, 
and that if Dam not mistaken [ had not seen or conterred with Mr. 
Walker in regard to the matter, but at that meeting the first thing 
to be done was to lay before the board the result-of my visit to St. 
Louis and the conclusion arrived at by Mr. Glover and coneurred im 
by myself. If think we had a mecting of the board in Governor 
Crittenden’s private office. 

By Mr. DILLON: 

| (). Who were present ¢ 

A. No one but the fund cominissioners ; nobody at all I then 
gave them, somewhat in detail, the result of my visit to St. Louis 
and the conclusion of the proper course to be adopted, which would 
be to notify Mr. Kasley that we would accept the amount of money 

proposed by him to be paid, and we would receipt to bim on 
1464 account, threat the money should he accepted Oh aeecount, ana 

should go to the account of the Hannibal and St. Joe Railroad 
on their mortgage which the State held against them on the railroad, 
I think I then suegested myself, as well as T remember, that LT wanted 
to write out a statement of the precise answer that we proposed Lo 
make, and the Governor suggested that [sit at lis table and occupy 
his chair. [ did so, and wrote out the answer that we proposed 
to make to Mr. Easley that morning. Whilst [ was writing it I 
think the Governor temporarily absented himself from = the room, 
and by the time [ got through he came in and the paper was read 
over to lim. (Exhibit A 2. attached to Mr. Wallker’s deposition, 
shown to the witness.) (Witness, continning:) [In referring to the 
exhibit to Mr. Wallker’s deposition, I allnde to Exhibit A 2a paper 
the body of which, including the two paragraphs, was written by me 
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on the inorning of June 3th, as DT think. Twas in Governor Crif- 
tendem’s office—private office; that is, f reckon itis; Cwill eall it his 
private offiee—-at lis desk—which reads as follows: If vou shall 
make us a tender of $5,000,000 we will accept it and direct the State 
treasurer to receive the same and receipt for if on aceount of the 
statutory mortgage Which the State holds ralst the ILannibal and 
St. Joe Railroad Company. For your convenience we will direct 
the treasurer to receive for the amount offered a certified checl 
the National Bank of Commerce of the City of New York.” Gov- 
ernor Crittenden returned just before L had finished reading that 
preuper, It was read over, agreed to by Us, and it was also agreed 
that T should be the spokesman, Some one said then, ‘<« Well, 
ve better notify Mir. Idasley to come in,” which T think was done. Af 
nv rate, Mr. Haslev came in in a moment, or ina very short tine, and 
Phad the paper i my hand, and glancing at if, my impression ts 
that Lo oread in) part and repeated the entire contents 
M465 oof the paper to him. Tam not sare whether he asked me to let 
him look at itor not; Leam’t remember about that; iis quite 
probable he did, Lyuit | remember that when | rewl it no one Sp) ice 
fora moment, ora little tme:; Mr. Easley apparently studied tor a 
moment, then raising his head in a sort of reflective manner, lie says 
“that’s all right.” In a very short time after that, Mr. Walker 
was present, and [think the Governor was present at the tine. Ef 
anvthing transpired between the answer that [have given and the 
further statement that Dam now going to make, DT don’t recall it. 
NI. Masley ena I Were pretty close tomether, the POO?! is rah very 
sinall one, and three or four parties in the same room are neces- 
sarily, with the desk and furniture that is in the room, brongit very 
close together. Mr. Kasley remarked to me ‘that was about what 
| expected,” nh” threat Wills cul | tliat | expected ” [ Cant Say whieh 
tori of eXpressiol, bat it was language to that effect. se] could hot 
have done more if Thad been in’ your place! b don’t remember 
distinctly, but I think there was something said about the Governor 
going to Baltimore. IT know we then began to talk a little about 
the details of completing the transaction, and something was said 
perhaps about Mr. Chappell desiring to Lave instructions. [lett the 
office very soon; [ think it must have been well on to noon, and 
whether [ went to my office, or not, Tam not quite positive, but itis 
quite likely [ did, as that is inv usual habit. DL went home, £ think, 
and got my dinner, aud mv next interview with Mr. Easley was | 
remember, in the elerk’s offiee. T[ think it was at the large desk 
near the door as you enter the clerk’s office, aud [ think [ was en- 
eaved about something. [cant remember what [was doing, but it 
seems to me [ was writing, or something of the sort; Mr. Easley ap- 


t 
‘ 
. 
4 


proached me and he had a sheet of paper in his hand; it was the or- 
dinary block paper, [ believe they call it, sometimes used tor 

1466 pencil. Ile handed it to mein that manner (indicating), and he 
sivs, “ tlave you any objection to giving that sort of a cer- 

titicate 2” or he might have sud + Will you agree to that sort of a 
5 
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certificate.” holding it np te me. oo Well,” TD said..« PE don't know, i 
cant sav that | can see anv objection to it. burt fowill take it and 
tf.’ Tthink LT took the paper and my Impresston ist 
cil, written, | 


look at 
then went to my desk and drew up some papers in pet 
mean, on this soft puper with pencil, and sent them to the office of 
desig pg w! aus 


papers for the benefit and guidance of the treasurer, as he ha [ 
thank expressed SOTHC desire tO have such Papers At the fine re it 
Mr. Easley handed me this paper and asked me if [would agree to 
IT anderstand whit 


the treasurer to le copled by his clerk. as they Were 


it, or something to that effect, [said * [ suppose 
vou mean, Mr. Easley; [Dsappose vou want this certificate to present 
to the Governor, and if be declines to execute the assignment.” or, 
“when he declines to execute the assigument ’ 
me to recollect, for [ didmt preserve any memorandum: of it, the 
the language—* then you intend to take steps to 
[fis reply was st that is it 
» 


-It 1s Impossible for 


precise form of 
compel bim to execute th i ussignment, 
CXC iy,” or, * that is inst What [want to do.” i then smd, tor 
Was a question of some doubt in mvomind, Do supposed that isan- 
damus would be the proper proceeding, or the manner of proceed- 
lng, and his reply was to the effect that he thought so himself 
remember Very distinetly that Loanade the statement to him as ex- 
pressing the opinion that mandamus would be the proceeding 
against the Governor,and that he seemed to agree in that view, 
That is about all that Lean recall of that interview with Mir. Easley. 
Tam unable to say when [next talked to him about the iatter. If 
received some letters from lhigny dn regard tO ats awrreed Case proposed 
to be made in the Supreme Court—one fetter, [believe [ have the 
letter In my possession—was dated the 51st of August. 
Mr. Eastry: The 13th, ] expect, 

1467 Witness: I say there might have been earher letters than 

that, and might have been carller communications between 
us Which I Cannot now locate, but the only letter thicat | have bear- 
Ing upon that subject—the Ictter of the earhest date, T mean—is, I 
beheve, the dist of August. ~L remember that Mr. Easley was in 
my ofhice. 

15 Q. By Judge Ditton: This was after the payment though, 
you are sure of that 7 

Witness: Oh, yes; Jong after the payment. D remember that 
Mr. Easley was in iy office and we talked about the agreed cause, 
aus we called it, funnliarly, 

Lhad been ander the impression——-and Tremember it from the faet 
that Thad been considering in my own imind what step Pshould take— 
I was of the lmpression that he intended to file a petition for man- 
damus against the Governor directly, and in the interview that hap- 
pen red In TTY office, pe rh Helps about the latter prarl of Aneust, SOMC- 
thine about that, I. cant say exactly, we talked about the matter a 


little, and he expressed his intention of presenting to the Supreme 
| 


Court an agreed statement of facts, and he took down a volume of 


iy statutes and called attention to the statute which he thought 


kd 


id 
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kind. DTsaid to him I- didn't 
think so; LD didiuvt think that the statute was made for such Gases, 
bu for 927.03 Preis. and not for ai court of appellate jurisdiction, 

Well.” he said. F think ditferently,”’ ae something to that effect, 
‘and To wanted to, if DT could, avoid the question of jurisdiction, I 


Would Warrant it Pracee per of thiat 


. } ‘ t* tii | '¥ 3. sa } , ies +} > 2 ' : 4 J 

clbnh abt Paid the court will raise that on Us. .% ! nile no further ot 1 eC- 
i‘ ; : ; 

tion to Li}sS institut Ino, cyt" auttempti Re fo institute the }? Procee ling in 


is Was filed in the “- 
preme Court. Phev intimated that they could not entertain that 


kindof oa proceeding, and then sugvested an application for a mian- 


that manner. Pinat pruper signem by both o 


diunus against the Governor, [ want to make a further state- 
i408  ainent however, which should have been imade in counection 
With the conversation between Mr. Easley and myself at the 


trine that bre presented tome the proposed form, ot the certificate. \Iv 


best Hnpression is that it was at that time that he said to mé, using 
Ins own langoage. * Lb domwt care a damn about the receipt ; what [ 
Want Is the certificate.” Now, going back to the agreed case, a pe- 
titlon was prepared and submitted to the } Supreme Court, tiled in 
the Supreme Court by Nr. Masley, 

140). (By Judge Ditton :) About what time was this 7 

A. Well. it imast have been right early in the October term. The 
October term of the court, as L remember, commenced on the third 
Peesday of October, and it was early in’ the term, bat [ cannot at 
this time fix the date. and [do not know of any memoranda in my 


possession by which Tecan fix it, bat that petition was filed and I 
think perhaps [demurred to it. The court intimated that thev could 
not take jurisdiction; they had no jurisdiction, bat they said ** vou 


° “ - % me! 3 . . : =) anne ° ’.P j re | 
Pyacty file il bret, If Vou see Proper, SHOWIN Vout 1deus On the 


UtHOPItV for 7” “inna re brief Wills prepared, it joint briet. I thinks, if 
P remember rightly ; it was copied "lek young man inoimy office, all 


on the Salle Piece ot Paper, Mr Ie iste v prres¢ ented his V1leWws first, 
and T tollowine with mine. We both at that time were of the opin- 
lon that the Supreme Court bad jurisdiction to mandamus the Gov- 
ernor to perform a ministerial act. The court however, sill they 
had not, and intimated something about delivering an opimion at 
some future time. and that was the end of the matter. The next 
step Wis the pnstitution of a minds w@ainst the Governor, Tam 
of the impression, and [T think Dam correct about it, that [got the 
first intimation, the first idea of “Sieger the treasurer, 
from some oi nial ia officers, but, at any rate, it was soon under- 
stood that the petition would be presented. Lb receiveda letter trom 
Mr. Easley dated due 4th (letter shown to witness); In that letter 
he intormecd, me— 

Min. Roor: Tave you the letter 7 
1469 Witness: Yes, sir. 

Miro Suretps: We will introduce if. 

Vir. Ghover: The-letter referred to is admitted to be signed by 

(ol, George W. Easley and is as follows: 
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[TannipaL & St. Josepn Rarroap Company. 
OFrricE oF GENERAL ATTORNEY, 
[Tannipan, Mo., October 4th, 18s. 
lon. D. HW. McIntyre, Attorney General, 
Jetterson City, No, 

Dear Srr: Enclosed find form of certifieate which T demand of 
the treasurer, Of course [expect him to decline to execute it. | 
shall then draw a petition for mandamins to require him to do so, set- 
ting ont the faets so far. as applicable just as they are in the agreed 
ense, then a stipulation Walving an alternative writ and a special de- 
murrer, just as you proposed to file in the Governor’s case, will raise 
the question. 

] shall rllege, in reference to the eertificate, threat the Treasurer re- 
fuses to execute it, and will only execute a certificate of the payment 
of the amount of money on account of the statutory mortgage this 
State holds against the road, 

IT wil! be over on the 10th so that you will have the afternoon to 
exainine petition and prepare stipulation and demurrer and we can 
file papers on the 11th and argue the case at once. 

Very truly yours, 
GEO. W. EASLEY. 

15 (). State whether or not that letter had enclosed the form of 
eertificate to be made by the treasurer to the Governor as It states 7? 

A. Well, I received a form of eertificate about that time and, | 
suppose, 1t was enclosed with the letter. 

16 Q. Please state if you have that paper ? 

A, Yes, sir; L have that paper in iy possession. 
1470 l¢ (). Please produce if. 
A. ‘Vhis is the paper as [ nnderstand it. 
Mr. MASLEY: There Is ho cOuTrOVersy about thet, 


Mr. Gnuover: Which said certificate reads as follows: 
To Thomas ‘T. CRIrrENDEN, Governor of Missouri: 

I, Phil. Ek. Chappell, State treasnrer of Missouri, do hereby certity 
that Rosewell G. Rolston, Heman Dowd and Oren Root, jr., trustees 
in a certain mortgage executed by the LLannibaland St. Joseph Rail- 
road Company on the 50th day of April, ISS81, in parsnance of an 
act of the General Assembly of the State of Missouri. entitled «An 
act TO provide tor reducing the indebtedness ot the State.” approved 
February 20th, Ts65, have paid into the treasury of the State a sam 


of money equal to all indebtedness due or owing by said COMPANY 
1oO the Stile ancl ull hiabilities menrred by the State, lyy renson of 
having issued its bonds wud loaned the Sane To sild company, as «a 
lonn of the credit of the State, to wit: the sum of 83 000.000) to- 
vether with all interest that had accrued apd remained at the time 


of making said payment, to wit: the sum of S90,000. 
Given under my hand, this ——- day of ———— ISS]. 


State treasurer. 


=e 
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Wirness (continuing:) Dinter, from what is stated in that letter, 
that the time of that interview between Mr. Hasley and myself) in 
respect to the petition filed in the mandamus against the treasurer 
was on the evening of the 10th of October, The petition. as appears 
from the transcript ot the record, Was hled On the bith ot October. 
Mr. Hasley came into my office and brought the petition with him 
to be examined by me. [ think he left it there to be examined by 
me and after that he came back again during the same dav. When 
he came in [told him fo had read the petition and that as [ eontem- 
plated demurring to it [ wanted some little alterations in it, and told 

him that [wanted the Hannibal and St. Joseph Railroad Com- 
1471 pany made a party with the other relators, he, after some little 

consultation, consented to do so, and tooka pen and interlined 
the Hannibal and St. Joe Railroad, making them relators with the 
other relators in the ease. [then called his attention to a paragraph 
of the petition found on pages 196 and 187 of the printed record, “ts 
follows: 

The Hannibal and St. Joseph Railroad Company did, on the 30th 
day of April, TSSd, issue its bonds to the amount of $35,000,000, 
signed by the president and coantersigned by the secretary of the 


sn 


company, In suis of ST,000 cach, with coupons attached, bearing 
Interest, pavable semi-annually at the rate of 6 per cent. per antuum, 
and having 10 vears to ran, and delivered the same to Rosewell G. 
Roiston, ELeman Dowd, and Oren Root. jr., trustees, the relators 
herein; and apon the day last aforesaid the said TLanmibal and St. 
Joseph Railroad Company did, by mortgage or deed of trust, by and 
with appropriate forms of expression, Convey to the siuicl ltosewell 
G. Rolston, Tleman Dowd. and Oren Root, a, trustees, 
herein, the road of said company, with all its franchises, rolling- 
stock, and appurtenances, subject, however, to all the liens and la- 
bilities existing in favor of the State by virtue of any law of the 
State at the time of the issuance and delivery of said bonds to said 
trustees, 

That said trustees, the vrelators herein, sold and newottuted said 
bonds to divers Persons, too numerous to mention herein, sunicl re- 
eeived the funds arising and realized therefrom, That with the funds 
arising from the sale and negotiations of said bonds, together with 
the sum of $00.000, the amount of interest from the tirst day of 
January, ISStoupon the 85,000,000 loan of the credit of the State of 
\iissouri, which was tarnished and provided to said trustees, relators 

herein, by the Hannibal and St. Joseph Railroad Company, 
1472) the said trustees, the relators herein, did, on the 20th dav of 
June, ISS, pay into the treasury of the State the sum = of 
5,090,000, and the relators therenpon tboen and there demanded of 
the said Chappell, treasnrer as afores:ud, that he could certify to the 
Governer of the State of Missourt that the relators therem lad paid 


relators 


into the treasury of the State a sam of money equal i amount to 
all indebtedness due or owing by said railroad company to the State, 
sndoall Habiiities inenrred by the State by reason of having issued 


her bonds sand lonned. t 


he same fo sald company as a loan of the 


eredit of the State. to wit, SOLO 0 70, tomether With all raterest that 


herd neerued ane daa res 
Wherm sueh pavinent Was 


the said C‘hitppell, Ireast 


ever stnee bas so refused 
cute anv eertifteate or re 


S3 O90 000, other than tl 


’ : ‘ : 
pulnedd Vnpniad by the Company at tie tilne 


} 
‘lators, to wit, SHO LOO : eunrcl 


— 
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rerous aforesard., them and there refuse | ern 


deliver to the Governor of Missourh. and 
»¥to do. and would not exe- 


runt Omitted s 


eopt of or tor the PpaVvinent of sila Stn Of 
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4 


Ob neeaoun Of the statutory biorhrawe hela by the State Cpt} the rover 


Of the sild Pdannibal cul 


1 St. Joseph Company, whieh paragraph 


Was nutnbered 7. and sugeested to him TP desired the following 


words to be added or mai: 


to wits coaned mot om tn 


die a partof the sad paragraph namber ¢, 


he When UL stated to 
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Sittisiactiioh Thereol 
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easked me why [wanted them 
ssaryv; that it was already, perhaps, siili- 
Iv [stated to tim, ss Well, mavbe 
would preter at for the reason that it 
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lt interlined the words as £ remember in 
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tween himself und fhe State Offfeers Hesual beech wp fo thicut tithe OF a 
A 
tr - } H ' . 4 ) | i ? ms - 
very pleasant character, and that there had been a frank and free 
CORTE UT eition Probhy one io The other of ther respect ive Views 


t-Eftooor the case. My impression is that he stated that there had 

been, or that the effect of what he stated—or words to that 
amount, Was tliat there hid been a free and Oper correspondence 
between each other, communication, or something of that sort, and 
that the relations had been pleasant, ete. Ino my reply to this an- 
swer, DT simply——f thought it was due and proper—conenurred in whit 
he had said in that matter, and during that time—I do not mean at 
that partion ar moment, but during the , 


closing of tay argiiment—as 
[ now remember, something was said by Mir Easley wiich caused 
me to turn around to him and make a remark like this: ** Mr. Eas- 
ley, you dowt pretend to say that that paviment was accepted by the 
State officers as a payment in fall of their claim?” And his reply 
was, * No, LT don’t.” [ dowt want to be understood as giving the 
precise language of What was said on that occasion ; but L can re- 
member the impression and our iain ut the time better than [ 
cum remember the exact words. My best recollection is that [ said 
to hin, * You dom’t pretend to say that that payment was accepted 
by the State officers as a full compliance with act of T8605, or a full 
pavinent of all that the commany owes,” and he said * No, Edon’t.” I 
dom't beleve thasat | Cilhl recollect how any other 1 Lit terview between 
Mir. Faslev and myself in relation to this matter; and that is about 
all that [T can at present recall without something to refresh ray 
PMeCHOry, 

IS (). Recurring to the first interview between vourself and Mer 
Walker, in which he called vour Seen to the fact that this ques- 
e letter of William 


tio Was being discussed, state whether or not th 
led to vour attention ? 


Dowd, dated the 19th otf laaee Was then ca 

A. No, sir: it Was not, 

Is (). When did Vou first see that letter ? 

A. My best impression is that the first time that To ever saw or 
heard of that letter was some time near the meeting of the Sth of 
February, when Mr. Easley was present and made his argument. It 

mav have been that the letter was read, and [ think that that 
1475 is more likely to be the case, that the letter was first read to 

me orimy attention called to itat a meeting of the board in 
the Governor’s offiee, either at the time that Mer. fas! cy tnade lis 
wronment there or perhaps cl little While before that. 

19). After the argument im which Mr. Easley expressed lis 
Opinion that under that act of 1865 they could detmand an assign- 
ment of the lien upon the payment of the 83,000,000 and the ac- 
crued interest, stute whether or not the views of the fund commis- 
sioners In regard to that matter were expressed to Me. Easley; and 
if so, state What was sald, 

A. There was not much said at that meeting in the way of an ex- 
pression of views, | think. as DL stated before, that Governor Crit- 
tenden at that meeting expressed himsclf as entertaming diferent 
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views from Mr. Easlev, and as not concurring in his views, and per- 
haps there was something sald abont the COUpPOUs beige ral part of 
the obligation. TLeannot recall that Mr. Walker expressed any views, 
and the only views expressed bv myself were contained in some ques- 
tions L asked Mr. Easley relative to the logical effect of his argen- 
ments, indicating that IT entertained a different view. [will state 
this, that T dont think there was any question—there 1s none In my 
mind now—that it was then understood by Mr. Hasley that we did 
not concur in his views; [am quite sure that 1s the case. 

20 (). Is it not a fact that owing to that divergence of opinion Mr. 
Walker was sent to New York at Mr. Kasley’s request ? 

A. Itisa tact that Mr. Walker went to New York after that, and 
it is also a fact that that visit resulted in part at least from onr dis- 
agreement; bat TL don’t want to be understood as saving that Mr. 
Waiker went wholly on account of Mr. Easley’s request, but that 
the request came from Mr. Hasley—the proposition or suggestion 
and that it was acceeded to by the fund commissioners, in view of 
that faet that we wanted a couference in order to arrive at a better 

understanding, because at this time the situation of the case 
1476 was not understood by either party, as we supposed, and if was 

with a view of getting a more thorough acquaintance with the 
question and with the parties to it, with the proposition of Mr, Dowd 
and the parties to it, that we thought perhaps a better understanding 
might be arrived at. 

21. Was Mr. Walker anthorized by the fnid commissioners to 
make any proposition of settlement which would be accepted by the 
fund commissioners 7 

A. No, sit; in no manner. 

22 (. At whose instance did Mr. Walker go to New York, if vou 
know % 

A. [ dowt know, except from hearsay. 

23 Q. Did vou hear Mr. Easley say he would pay his expenses if 
he would ae there 7 

A. Yes. sir; [ think I did. 

24 (). After Mr. Walker went to New York and eame back he 
reported to the fund commissioners by a written communication, 
did he not? 

A. Well, be didu’t at first. At our first meeting he detailed to us 
orally the result ot his nferview, and “ut thrvt tIneeting it Was Sug 
gested that he sabmit this report in write; that the report he had 
made, the substance of it should be embodied in writing. 

25 Q. Well, did he do it 7 

A. Yes; I think he did. , 

26 Q. Please look at page 114 of the printed record, Exhibit +, 
and state whether or not that is the report Which was made to the 
fund commissioners by Mr. Walker ? 

A. I tind on pages 114 and 115 of the printed record whit pure 
ports to he thie report piade by MI. Walker under date of Kebruary 
24th, 1881, npon his return from New York after his interview there 


Se 
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with Mr. Dowd, Mr. Root, and others, and LT understand that to be 
the report that was made. 

27 4). He speaks in this report of a suggestion having been made 
to the officers of the Hannibal and St. Joe Road that the fund com- 
missioners might consider more favorably a proposition from: the 
Ilannibal and St. Joe Road which provided for the payiment of their 
indebtedness by iustallments, such installments to be pavable to the 

State treasurer Whenever the fund commissioners could utilize 
1477 = the payment in the retirement of an equal amount of matured 

bonds of the State; had anything been said previous to that 
time in regard to this installment plan; and if so, what ? 

A. There never was anvthing said to my knowledge or in my 
hearing in regard to the inst: iment plan until Mr. Walker returned 
from New York; it wasa new proposition to me, and that is the first 
time | had heard of it 

JS \. Look on Pueae LIS of the printed record, Mxhibit 3, and state 
if vou know what was done with that report of Mr. Walker's to the 
fund coi@miussioners ? 

A. Well, [can’tstate of my own knowledge; [have my own opinion 
about it, but to'say of my own knowledge what was done with it, I 
cant do it. . 

29. Do vou know anvthing about a message of the Governor 
dated the 25th of February, T881, to T. PL Bashaw, speaker of the 
House of Representatives 7 

A. Well, | know that the Journals of the Tlouse show that such a 
message Was sent in there; | weve examined that. 

30°). Well, is that Exhibit 5, page 115 of the p rinted record, a copy 
of the special message sent to the [Louse of Representatives on this 
subject 7 

A. [T have never seen the original message but I have compared 
Exlibit 3, page 115 of the printed record, with the House Journals of 
the general assembly for the session ot 1881, and find them to be the 
Sahie. 

31. Have vou any doubt of that being a copy of lis message ? 

A. Well, no sir; if you ask me tor that, [ have not. 

2 Q. Well, now in that message occurs the words: “7 do not 
mean fo say that the State will ae cept the sum of 35, NOOO in cCOMm- 
plete satisfaction of the lability incurred by the State in aid of said 

company. [think the lability extends to the maturity of the bonds; ” 
state whether or not in your presence Governor Crittenden at uy 
time previous to the 25th of February, communicated to Mr. Kasley 
that his views were that the liability extended to the maturity 
1478 of the bonds, and that the proposed payment was not suth- 
cient to entitle the trustees to an assignment of the lien, or 
words to that effect 7 | 

A. Lhave no recolleetion of anything of that sort, except, as L 
stated. What Governor Crittenden may have stated at the interview on 
the 8thof February. T think he said something there that it was lis 
View that under the act of 1865 the liability of the company extended to 
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views from Mr. Easley, and as not concurring in his views, and per- 
haps there was something said about the coupons being a part of 
the obligation, Leannot recall that Mr. Walker expressed any views, 
and the only views expressed by myself were contained in some ques- 
tions Lasked Mr. Easley relative to the logical effect of his argu- 
ments, Indicating that [ entertained a different view. Twill state 
this, that I doit think there was any question—there 1s none In my 
mind now—that it was then understood by Mr, Easley that we did 
not concur in his views; [am quite sure that is the case, 

20 (). Is it not a fact that owing to that divergence of opinion Mr. 
Walker was sent to New York at Mr. Easlev’s request ? 

A. Itis an fact that Mr. Walker went to New York atter that, and 
it is also a fact that that visit resulted in part at least from on dis- 
agreement; but T domwt want to be understood as saving that Mr. 
Walker went wholly on account of Mr. Easley’s request. but that 
the reqnest came from) Mr. Easley—the proposition or suggestion 
and that it was accecded to by the fund coimmissioners, In view of 
that fact that we wanted a conference in order to arrive at a better 

understanding, beenuse at this time the situation of the ense 
1476 was not understood by either party, as we supposed, and it was 

with a view of vetting amore thorough eq uain tance with the 
question and with the parties to it, with the proposition of Mir Dowd 
and the parties to it, that we thought perhaps wu better understanding 
might be arrived at. ) 

21 Q. Was Mr. Walker authorized by the fund commissioners to 
make any proposition of settlement which would be accepted by the 
tund commissioners 7 

A. No, sir; in no manner. 

22 (. At whose instance did Mr. Walker go to New York,if you 
know 7 | 

A. [ don’t know, except from hearsay. 

23 Q. Did you hear Mr, Kasley say he would pay his expenses if 
he would go there 7 

A. Yes. sir; [think LT did. 

24 (). After Mr. Walker went to New York and eame back he 
reported to the fund commulssioners by i oWwritten communication, 
did he not? 

A. Well, he didtw’t at first. At our first meeting he detailed to us 
orally the result of his interview, and at that meeting it was sug- 
gested that he submit this report in writing; that the report he lad 
made, the substance of it should be embodied in writing. 

25 Q. Well, did he do it 7 | 

A. Yes; I think he did. : 

() (). Please lool at Parore 114 of the printed reeora, Exhibit 4, 
and state whether or not that is the report Which was made to the 
fund commissioners by Mr. Walker ? 

A. [find on pages 114 and 115 of the printed record what pur- 
ports to be the report made by Mr. Walker under date of February 
24th, 1881, pon his return from New York after his interview there 
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with Mr. Dowd, Mer. Root, and others, and L understand that to be 
the report that was made. 

27 4). He speaks in this report of a suggestion having been made 
to the officers of the Tlannibal and St. Joe Road that the fund com- 
mussioners might consider more favorably a proposition from: the 
Hannibal and St. Joe Road which provided for the paviment of their 
indebtedness by installments, such installments to be pavable to the 

State treasurer whenever the fund commnussioners could utilize 
1477 = the payment in the retirement of an equal amount of matured 

bonds of the State; had anything been said previous to that 
time in regard to this installment plan; and if so, what ? 

A. There never was anything said to my knowledge or in my 
hearing in regard to the installment plan until Mr. Walker returned 
from New York; it Wasa new proposition to me, and that is the first 
time LT had heard of it. 

28 Q. Lookon page 118 of the printed record, Exhibit 5, and state 
if vou know what was done with that‘report of Mr. Walker’s to the 
fund commissioners ? 

A. Well, [camtstate of my own knowledge; [have my own opinion 
about it, but to say of my own knowledge what was done with if, | 
cant do it. 

29). Do vou know anvthing about a message of the Governor 
dated the 25th of February, T881, to TL PL Bashaw, speaker of the 

house of Representatives f 

A. Well, L know that the Journals of the TTouse show that such a 
message Was sent in there; [have examined that. 

50 2, Well, is that Exhibit 3, prawe 115 of the printed record, a COPY 
of the special message sent to the [louse of Representatives on this 
subject ¢ ; 

A. IT have never seen the original message but I have compared 
Exhibit 3, page 115 of the printed record, with the Tlouse Journals of 
the general assembly for the session of 1881, and find them to be the 
Sahle, 

310). Tlave vou any doubt of that being a copy of iis message ? 

A. Well, no sir; if you ask me tor that, [ have not. 

32 Q. Well, now in that message occurs the words: “I do not 
mean to say that the State will accept the sum of $5,000,000 in com- 
plete satisfaction of the liability incurred by the State in aid of said 
company. T think the hability extends to the maturity of the bonds; ” 
state whether or not in your presence Governor Crittenden at any 
time previous to the 25th of February, communicated to Mr. Kasley 

that his views were that the liability extended to the maturity 
1478 of the bonds, and that the proposed payment was uot suth- 

cient to entitle the trustees to an assignment of the lien, or 
words to that effect 7 | 

A. Lhave no recollection of anything of that sort, except, as | 
stated, what Governor Crittenden may have stated at the interview on 
the Sthoft February. [think he said something there that it was lis 
view that under the act of 1865 the ability of the company extended to 

Ny 


700 ROLSTON ET AL. V. CRITTENDEN ET AL. 


Kaslev, and as not concurring im his views, and per- 


views from: Nir. 
] 


haps there was something said about the coupons beng a part of 


the obligation. Leannot recall that Mr. Waller expressed any views, 
and the only views expressed by myself were contained in some ques- 
tions [ asked \Lr. Easley relative to the lowe: effect of his aerorue 
ments. indienting that [ entertained a different view. To will. state 
this, that T dowt think there was any question—there Is hone in omy 


mind now—that it was then understood by Mr. Easley that we did 


hot concur in his views; [am quite sure that is the case. 

20 (). [sit not a facet that owing to that divergence of opinion \Ir. 
Walker Wits Sent To New York “ul \lr. Maslev’s request ¢ 

A. It isa tact that Mr. Walker went to New York after that, and 
it is also a fact that that visit resulted in part at least from: our dis- 
dowt want to be understood as saving that Mr. 


agreement; but J | g 
Waiker went wholly on account of Mer. Kasley’s request, Dut that 
the request eame from Mr. Masley -the Proposition Cot Suge Testion - 


t 


and that it was neceeded to by the ftund commissioners, in view of 


that fact that we wanted a conference in order to arrive at a better 
understanding, because at this time the sitnation of the case 
1476 was not understood by cither party, as we supposed, and if was 
with a view of getting a more thorough acquaintance with the 
question and with the parties to it, with the proposition of Mr. Dowd 
and the parties to it, that we thought perhaps a better niderstanding 
might be arrived at. 

21 Q. Was Mr. Walker authorized by the fund commissioners to 
make any proposition of settlement Which would aye accepted by thie 
tund cCommuissioners ? 

A. No, sir; in no manner. 

22 (. At whose instance did Mr. Walker go to New York, if vou 
know 7% 

A. [don’t know, except from hearsay. 


25 Q. Did vou hear Mr. Kasley say he would pay his expenses if 


he would go there 7 

A. Yes. sir; [think - did. 

24 (). After Mr. Walker went to New York and eame back he 
reported to the fund commissioners by i written communication, 
did he not? 

A. Well, he did't at first. At our first meeting he detailed to us 
orally the result of his interview, and at that meeting it was sug- 
gested that he sabmit this report in writing; that the report he had 
made, the substance of it should be embodied in writing, 

25 Q. Well, did he do it 7 | 

A. Yes; I think he did. . 

206 Q. Please look «at pave L14 of the printed record, Exhibit +, 
and state whether or not that is the report whieh was made to the 
fund commissioners by Mr. Walker ? 

A. I tind on pages 114 and 115 of the printed record whit pire 
ports to be the report made by Mr. Walker under date of February 
24th, 1881, upon his return from New York alter his interview there 


woe 


as 
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with Mir. Dowd, Me. Root, and others, and LT understand that to be 
the report that was made, 

27 4). He speaks in this report of a suggestion having been made 
to the olficers of the Tlannibal and St. Joe Road that the fund com- 
mussioners might consider more favorably a proposition from: the 
TTannibal and St. Joe Road which provided for the pavinent of their 
Indebtedness by installments, such installments to be payable to the 

State treasurer Whenever the fund commissioners could utilize 
W477 the payment in the vetirement of an equal amount of matured 

bouds of the State; had anything been said previous to that 
time in regard to this Installment plan; and if so, what ? 

A. There never was anything said to my knowledge or in my 
hearing in regard to the installment plan until Mr. Walker returned 
from New York: it Wasa new proposition to me, and that is the first 
time Thad heard of it. 

28 Q. Lookon page 118 of the printed record, Exhibit 3, and state 
if vou know what was done with that report of Mr. Wallker’s to the 
fund commissioners ? 

A. Well, Dean’ tstate of my own knowledge; [have my own opinion 
about it, but to say of mv own knowledge What was done with it, I 
cnn t do it, . 

Do vou know anvthing about a message of the Governor 
lated the th ot Mebruary, ISsl. fo x 
house of Representatives 7 

A. Well, L know that the Journals of the TTouse show that sneha 
Messuge Was sent in there; LT bave examined that. 

50). Well, is that Exhibit 5, page 115 of the printed record, a copy 
of the special message sent to the Tlouse of Representatives on this 
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subject ¢ 

A. T have never seen the original message but I have compared 
Exhibit 3, page 115 of the printed record, with the ELouse journals of 
the general assembly for the session of 1881, and find them to be the 
Sune, 

31). Tlave vou any doubt of that being a copy of his message ? 

A. Well, no sir; if you ask me tor that, [ have not. . 

32 Q. Well, now in thet message occurs the words: “If do not 
mean tosay that the State will accept the sum of $5,000,000 in com- 
plete satisfaction of the ability incurred by the State in aid of said 
company. | think the hability extends to the maturity of the bonds; ” 
stute Whether or not in your presence Governor Crittenden at any 
time previous to the 25th of February, communicated to Mr, Musley 

that his views were that the labilitv extended to the matarity 
1478 of the bonds, and that the proposed payment was not suth- 

cient to entitle the trustees to an assignment of the lien, or 
words to that effect 7 2 

A. Lhave no recollection of anything of that sort, except, as | 
stated. what Governor Crittenden may have stated at the interview on 
the Sthot February. [think he said something there that it was his 
view that under the act of 1865 the Liability of the company exterided to 

My 
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the payment of the bonds and the conpons; that the coupons were 
asmmuch a part of the obligation as the bonds, or something to thiat 
effect. and turiher than that [ean reeall no statement of that sort 
that [ever heard him make up to that time to Mir Eastey, 

33 Q. On the 4th day of Apml, Mr. Easley wrote a letter to Mr 
Root, which will be found on page L64 of the printed record, in which 
ocenrs this sentence: * Between you and [, [Do may say now that 
the question of drawing a proper bill to compel the treasurer to 
reeeive the money, euniel the Governor to execute the rejeuse, had 
as well be begnn to be considered ; we will need to take that step [ 
think.” Do you know of any reason, or anything that occured be- 
tween any members of the board of fund commissioners or the tand 
commissioners and Mr. Hasley up to that time whieh led to the ex- 
pression of the opinion set forth mm that letter 7 

A. IT cannot recall any particular expression given to Mr. Easley 
by the board or either of them as tarnishing & reason for lis writing 
a letter of that kind; I know this, however, that there was no inter- 
view by myself with Mr. Easley, or by the fund cormissioners as a 
body, and [ think I was present at all the meetings of the fund com- 
missioners at Which any question of anv importance in connection with 
the Hlannibal and St. Jo. matter was discussed or acted upon, and [sav 
there pever hed been any eXPPesslon frown the fri COTMTIISSIONCES 
Indicating a possibility of an agreeinent Mr. Easlev’s argument 
before the boardon February Sth did not remove any difficulties and 


did not seem to tend to anvthing hike an l@reeiMment., The re- 


1479 port of the treasurer whem he came back left the matter in 
the same condition except that the installment plan head not then 

been answered, and it was a question for some tine; the fand com- 
missioners didn’t know whether that proposition weuld be accepted 
or not, until the receipt of the letter, T think of April 19th, but there 
was thisgeneral fact that [ think—and Tomust sav it is an Impression, 
though I have no doubt of it in my maind—that it was really under- 
stood from that time, and all alone from: the first meeting we had 
In danuaryup to the L4thof April, it was well understood that there 
Was no disposition on the part of the State officers to accept the 
moneyV as otfered by \Ir. Kasley or the COM pany or the trustees, 

d4 A. When you say well understood, do vou mean the views of 
the board of fund commissioners that the proposed pavinent be made 
by the railroad would not be accepted as a full compliance with the 
act, threat such VIEWS were communicated to Nir. asloy ¢ 

A. That the board entertained such views T have not the slightest 
doubt; that they ever directly said to Mr. Hasleyv or communicated 
to him the fact that they would not as a board advise the acceptance 
of the money, I caumt say that they did. 

30 (. Did they as individual members of the board 7 

A. Well, what other members of the board did L can’t sav: I don’t 
thin T did. 

56 QQ. Did you mean to say, when you used the words that at no 
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fime was there a possibility of an agreement, that Mr. Easley knew 
What the views of the fund commissioners on the sabject were 4 

A. Yes SI, l imean LO Say that [ beheve he knew their views. 

o¢ () After the retarn of Mr. Walker from New York between 
vourself and Mr. Easley, or between yourself and the fund commis- 
sioners aud Mr, Kasley, state, if there was any interview, when and 
Where the Interview occurred 7 

A. TL can’t remember of anv interview of Mr. Easlev and 

1480) invself after the return of Judge Walker from New York, 

and the next meeting after that date that [ remember with the 

board was, | think, about the first of June. It was stated in the 

auditor’s minutes on the the 4th of June, that is about the date of 
mv recolleetion. ‘ 

58S Q. What was sard and done at the meeting ? 

A. Well, at that meeti this letter of Nay Poth was received : 
‘Ir. Hastev’s letter of May 26th; it was [think in the hands of the 
secretary at the time and was read by the tund commissioners and 
some consultation had over it; some talk about it; the result of it 
Was that we could not ctve Mir. Hasiey an answer that day, but said 
we would like to have a week or more of time and Mr. HKaslev was 
called in and advised that we could not answer him that dav and [ 
think we design: ted the 15th of June following, 

BO). What was vour understanding, and that of the fund com- 
Inissioners, of the letter of May 26th, ISsL? 

A. Well, [ think we all understood it pretty much alike; my un- 
derstanding and that of the board. as [ knew it, was that Mr. Easley 
proposed to pay to the State S5 090 000, provided the fund coninis- 
stoners would direct the treasurer to receipt for it and the Governor 
to execute the assigninent as if was stated in the letter, under the 
provisions of the act of February 20th, 1s65. 

— 40 Q. Did vou determine at that meeting what answer you would 
tuake to this proposition—L mean the meeting now of June 4th 7 

A. No, sir, we did not accept. To will say this that the Governor 
on that occasion—and Fo might as well say that there was nobody 
present but the Fund COMM sslouers—sild that he woulda be dammed 


( 
IS 


if ever he would sign or make any assignment until the last dollar 
aot} the ist COUPON, Or soriething of thrsat larrcl, Wils part, 
410). Did vou afterwards hear hit at any time repeat that leun- 
Guage, OF language of slunilar effect, to Mr. Wasley, and it SO, 
14Sl when and where * 
No, sir; L don’t think T heard him repeat that language to 
Mr. Masley, | will Say this: | think - heard the Governor perhaps, 
Say, al cull times, cui I wiedlerstood Very well lis views nbout the miat- 
ter, but TE can't say Lneard tim state it in Mr. Kaslev’s presence. 
42 (). State whether or not, You at any time between the 4th of June 
and Doth of June. as a board, met to consider this matter further ? 
A. [think not, sir; no meeting between those dates; well, there 


Was apomeeting. of course, ou the morning of the T5th; DT think we 
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lad mentioned it between the 4th and 18th; L don't think there Wis 
any meeting, | 

43 Q. What matter was under consideration that you and Mr, 
Glover bad your consultation about ¢ 

A. This proposition that had been pending for some time of the 
Hannibal and St. Joseph Railroad Company : we always spoke of it 
that way, I beheve; to pay S$3.090,000 as they claimed in. satisfac- 
tion of their liabilities to the State; that was the question we had 
under consideration, and the answer we would make to the letter of 
Mav 26th, to the fund commissioners. 

44 (). Now, in this consultation, what reference, if any, was made ? 

Judge Ditton: What consultation 7 

Mr. Suretps: Between Mr. Glover and Mr. MeIntvre ? 

45 Q. What reference, if any, was made as to whether you could 
accept this money otherwise than as a full comphance with the act 
of 18657 

A. The question we were consulting about was the effect of the 
receipt of that money or of the refusal of the money, or in what 
Way, if any, it could be received so as not to be a tinal settlement of 
the matter. 

46. Q. What was the determination as to that question ? 

A. The conelusion Wiis the determination to notity Vir. Masley as 
the attorney for the trustees, that we would accept that monev if 

they chose to pay it in that way, on account of the State’s 
1482) mortgage, and give them credit as for so much money paid, 
+7 (. [I see, in the letter of Mr. Masteyv of May ~tith. this 
langnage (page 146 printed record): “ ff the money is to be accepted, 
We propose to pay the interest uy» to July Ist. ISSi: if not to be 
accepted, we only want to tender the three millions and interest up 
to the day of the tender.” Mr. Easley bas testified that he con- 
sidered that letter embodied an alternative proposition that if the 
amount of three milhons and ninety thousand dollars was aceepted, 
it would be accepted in fall, and if it was to be accepted in full, that 
then he was to make a tender of three millions and interest up to the 
date of the tender. Please state whether that was vour understand- 
Ing of the letter? 

A. Well, I can’t sav that [understood so; that the fund commis- 
sloners, so fur as [ know, understood tliat it was ‘Lh altermative pro- 
position, It seems to me, and [think onr understanding was, that 
he meant to propose, first, that we will pay vou now three millions 
and ninety thousand dollars, if von will direct the treasurer to. re- 
ceipt for it and the Governor to execute the assignment; and if you 
Propose to do this we would hike to know how you would buave the 
money, ‘That was the proposition, as T understood it; and the only 
proposition that was made tous. The other was a imere indieation 
of the purpose On their part, threat if we cha heat accep that we might 
look for a formal tender to be made. | 

45 Q. Now, when you read to Mr. Easley this memorandum, 
W hate I Is Mxhabit A % te \r. Walker's deposition, clic vou eousider 
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it an acceptance or rejection of the proposition contained in the let- 
ter of AY Fray 26th, ISSL 7 

A. I eonsidered it. and nnderstood it to be a rejection of the 
proposition of May 26th, 1881. | 

49 (). Mr. Easley has testitied in New York, in this ease. that he 
uhderstood that when the money was agreed to be accepted that it 

Was accepted as a finality, and that the assignment from the 
1485 Governor would follow as a matter of course, substantially ; 

[do not give his words; state whether or not such under- 
standing as that Was ever had by vou or any member of the fund 
COM MmIssioners 7 oa | 

A. Undoubtedly not, 

50°). [fvon had intended to aceept Mr. Easley’s proposition what 
would have been vour language ? 

A. [ft we had agreed, if the fund commissioners had agreed to ae- 
cept Mr. Easley’s proposition, as contained in the letter of May 26th, 
T8811, [ think and believe that we would hawe said, when we ealled 
him in on the morning of the 15th; “ Mr. Easley, we accept your 
proposition ; we will take vour money.” 

O14). Had he ever made to vou a tender of $3,090,000 as a full 
compliance with the act of 1865 ? 

A. Ile had made no tender up to that time, except In so far as the 
letter of May 26th, if that can be construed as a tender; there was 
nothing else, if T can remember, except that. 

92). The language used in that letter was as follows: “ The 
trustees in that mortgyage in pursuance ot that act, now desire to pay 
to the treasurer of the State three million dollars, together with all 
Interest that has accrued thereon and remains unpaid up to the time 
of making said payment.” Then in another portion he says: ‘Tf the 
money is to be accepted, Wwe PPrOPOse to pay the interest yp) to July 
Ist, 1881.7 Now the question [ask you is whether he ever had inade 
you a tender or an offer to pay vou the specific sum of $5,090,000 ? 

A. Well, [think he had in that letter. 

53 (). General McIntyre, when [T say ** tender” [mean the word 
In its technical sense; bad he ever come to vou With S3,090,000 In 
his hand and offered to pay you that sum of money ? 

A, ()hi, ser SIP: Ho, sir: he had not. 

ot (): Now your language is: “If vou should make us a tender of 

S3.090,000, we will accept it and direct the State treasurer to 
l4s4 receive the same and receipt for it on aecount of the statutory 

mortgage Which the State holds against the Hanmibal & St. 
Joe Railroad Co.” State whether on not vou considered that as an 
acceptance of any proposition that Mr, Easley had ever made to you 
in regard to the matter, or whether vou considered It as making to 
| yoposition, that if he would make you a tender of that 


hint a new | 
it on the terms indicated in that 


wmount of lnoney Fou would ueceprt 
putper 7 

A, We did not consider that as an accepranee of \Ir. ’ 
proposition, and for one reason amMoug others, Mr. Hasteyv had said : 


Kaslev’s 
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‘eWeo as on to pay this money if von will direct the Governor to 
execute thie ASSIOILC mt.” We understood very well that we had no 


power to do that and we had no ree proposed TO sav threat pron the 
terms contained in the letter of Mav 26th; we did not understand 
that we were accepting his wii of Mav 26th, but we did un- 
derstand by the fanguage Mnplied that we were Inaking an answer to 
his proposition of May 26th, of what we proposed to do in reference 
that proposition, 

55. Q. You stated that he had made you no tender of $5,090,000 7 

A. Yes, SII 

56 Q. You have stated that vou aid not accept nor tutend to ac- 
cept the proposition conti ained in lis letter of Slay 26th, 1881; please 
stute what Vou neat by Like kine Use of the lanen: icc” if Vou shoul | 
make us a tender of $3,090,000 we will ace ept it on certain eon- 
ditions therein contained ? ” 

A. We meant this: There were then what LT would terin negotia- 
tions between us, What we regarded in a general sense as the propo- 
sition which was submitted in the letter of May 26th; to that we had 
said we will give an answer; the reason, in the first place, any answer 
was made at all was because we were not accepting the proposition 

as Wwe understood it and we wanted to preserve the memo- 
1485 randum of the precise language that was emploved by us in 

making the answer to the letter of May 26th. At the tine that 
this memorandum was prepared we did not know what the action 
of Mr. Easley would be, or those whom Mr, Iaslev represented ; we 
didiwt Know whether they would be willing to pay the money on 
such ternis as we proposed to accept it or hot, and henee we sitll: 
“Tf you make us a tender of that amount of money we wil direct 
the treasurer to reeeive it.” 

57 Q. Is it not a tact that you considered that this language used 
Wats making a hew proposition to Mr. Kasley that if be would tender 
you $3,090,000 that you would accept it on waccount of the statutory 
mortgage ws a new proposition for him: to accept or reject ? 

A. Well, | thins SO > undoubtedly that Wits our tent low. | wll 
suv Without qualification, | 

Qs (), W hat did Mr. Kasley Say when this proposition Wis read 
to lim ? 

A. Whether he took the memorandum or not I am not able 
Say, Lut his exact reply Wiles * - Thi at’ S ally rig 

ov (). What did vou understand thrat ace to leun 7 

A. L understand that Mr. Easley appreciated the fact that we were 
aecepting the payment asa partial payment, net as a full and tinal 
pay bent, an thi; at he was w ling tO ace? pot the proposition submitted 
and to pay the money on those conditions, 

60 Q. In other words, you mean he was wccepting the proposition 
us made in that memorandum 7 

The proposition as contained in the language of that memo- 
radum. ' ais 

61 (). Did you at any tline subsequent to the retusal of the Gov- 
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ernor to tnake the assigninent hear Mr. Easley say or intimate pre- 

vious to the filing of the supplemental bill in this case that he tad 

been unsunderstood tn the use of the linguage “All right,” which 

he made to the propositions cls read by Vou to hytin on June 15th, 
and that he understood the words “on account” to mean 

L486 simply a discription of on what account the money was to be 
paula, or words to that effeet ? 

A. [dot think that Mr. Easley ever said to ine, or fo any one in 
mV presence, as furias I recolleet, that he had ever been misunder- 
stood as to the words or language + That’s all right,” nor do I re- 
tember that Mr. Easley ever gave me any account of bis version or 
understanding of the language “on account.” 

620. Did) Mr. Kasleyv ever, prior to the tiling of this amended 
and supplemental bill, contend that he was sarprised at the construc- 
tion placed upon the action of the fund comunissioners on June 13th 
by the State officers or that he understood that meeting to have re- 
sult im an acceptance by the State of the payment of $3,090,000 as a 
corpplete compliance with the aet of L865 ? 

A. [dot think that Mr. Easley ever stated to me, to my knowl- 
edge he never made the statement that he had been deceived or sur- 
prised to find that the fnud commissioners or State officers had put 
the construction that they had upon the language employed in the 
answer, nor do T think that he ever in mv presence ; I am quite sure 
that he did not make any complaint that lhe had been misled or de- 
eelved ly tlie Stiute officers, Or any ot then. 

65 (). State whether or not at any time subsequent to the pavinent 
of this money and before the decision of the Umited States Crreuit 
Court on the motion for an injunction mm this case in February last, 
vou at any time ever heard Mr. Easley say or intimate that he un- 
derstood the payment to have been made as a pavinent in fall and 
nota partial pavinent, and that it had been accepted by the State as 
a tull pavinvent, aba if so. state what he said in reference to that 
subject ¢ 

A. | didu’t think [ever heard him make any such statement prior 
to the motion fora hearing for Injunction, 

640. Did vou ever hear him intimate or make any statements 

similar in effect before he testified in New York in this ease ? 
1tS7 A. T have no recollection that Lever did; TI don’t think I 
did, 

65 Q. During the progress of the negotiations for the agreed ease 
aginst the Governor and the mandamus agauust the State treasurer, 
did he at any thme sav or intimate that he construed the words * on 
account” to be simply descriptive of the pavinent of the mortgage, 
and not to mean a partial payment, and that he was misled by the 
use of those words by the fund commissioners in this receipt and 
certificate 7 

A. There are two questions embodied in that. To the first qnes- 
he regarded those 


oe 


tion. as to whether [had ever heard hin sav that 


words “on 2ecount ? as mere words of description, I cannot remermn- 
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ber that [ ever heard him make that statement. Ele may have done 
so in the argument of the mandamus case; but as [said a moment 
ago, I domt remember that he ever made any such statement to me, 
and I certainly never did hear lim complain at any time pending 
any of the litigation in the Supreme Court, from first to last, or at 
any other time, that he had been misled or deceived, or that he had 
misunderstood the State officers in that interview on June 15th, 
1881, in reference to the matter there transacted. 

(At this point recess was taken until 2 p.m.) 

(At the termination of the recess the examination was resumed as 
follows :) 

Witness, (coutinuing:) Since the adjournment my attention has 
been called to the date of the letter from George W. Easley, re- 
ferred to in my testimony, dated October 4th, and also to the state- 
ment that [ made that the petition and mandamus against the treas- 
urer were filed on the 11th of October. I wish to state that letter is 
dated October 4th, and from reflection, and knowing that this pro- 
ceeding of mandamus against the treasurer was subsequent to the at- 
tempted proceeding against the Governor by mandamus, [ am satis- 
tied that * October ” in this letter should be read ** November,” and 

that the petition for mandamus against the treasurer was pre- 
1488 sented to me the 10th of November, and not on the LOth of 

October, and that it was filed on the T1th of November, and 
not on the Lith of October. 

66. Who called your attention to this mistake ? 

A. Mr. Easley, I believe; yes, Mr. Easley called my attention 
to it. 

67 Q. You think that the letter of that day, which bears date Oc- 
tober 4th, ought to bear date November 4th ? | 

A. Yes, sir; there is no doubt about that, [ think. 

68 Q. Recurring to your interview with Mr. Easley on the 15th 
day of June, state whether or not any other kind of a receipt or 
certificate than the one which was given would have been given if 
demanded by the complainants’ attorney, Mr. Easley 7 | 

A. No, sir; it would not. 

69 Q. What, if anything. was said on the 13th by vou and Mr, 
Kasley in regard to the certificate, as to why a certificate Was wanted, 
and what was proposed to be done with it 7? 

A. Well. as I have already stated, Mr. Easley presented me—got 
me a copy written out on a piece of block paper, of what he wanted 
as a certificate, and asked me if [ would agree to that, or if [T would 
be willing to give a certificate like that—some similar expression— 
and I remarked to him, © Lf couldw’t say that [ see any objection to 
it. I will take it and examine it,” which [did; and [then remarked 
to him, “I suppose I understand what vou mean by this.” 

70 Q. Was this at the same place and time at which he tirst pre- 
sented you the certificate as he had drawn it ? 
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A. Tt was at the elerk’s office, in the Supreme Court 
the L5th dav oft June. | 
41. Please state now what he said and what you said to lim 
after you had examined the certificate. | 
A. | took the certificate in my bands and looked at it a little; I] 
examined it tnore afterwards than IT did) just at that time, TP think. 
and T then remarked to him before starting trom fim, «DT suppose I 
understand What Vou breath Dy this, Do Vou Wahl to take this ecer- 
tiflcate and present it to the Governor, and if be declines or 
1480) refuses to execute a convevancee, or if he so declines, vou then 
Propose CO courpel britain to execute a CONV Vance fy And he 
savs, * That's it exactly; ves, that is what [want tedo.” And [ then 


sald, = [suppose that the proper proceeding would be by mandamius- _ 
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TO mandamus the Grovernor, sunndd he Siuleb tie thought it Was; eX- 
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a he. Why did you use the language which von have reeited to 
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world be exeented on that puavinenl and that he was eth] this as- 
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| : 
signtnent for the purpose of presenting it to the Governor asa neces- 


sary step CO tule legal proceedings, 

73. Why did you have that understanding = 

A. Whi did | SO understana f 

740). Yes. 

A. | understood so from the faet that we had, as we thought, eare- 
fully expressed ourselves as receiving that money only as a partial 
pavinent, as a pavment of so much on the obligation, and because 
have no doubt that Mr. Kasisv had great confidence in the effect ot 
the PaVvinernt of that piuela Hromey under his construction Of the act 
of Sto. 
7H (). State whether or not at any time during these conmunica- 


tious and conversations with Mr. Easley any attempt was made to 
coneernt any fic (>1" the Opinions of the State officers ith regard Lo thie 
transactions under the law of L805; Whether there was cut \ refusal 

give fall information in regard to every question involved in the con- 
if id What concealment 


troversy, and if so, What refusal was midde a 
A. There was no concealment bide threat [ have anv Knowledge of, 

and no refusal to give auy desired Information or to conceal in any 

loanner the views of the fund comunissioners, 

77). Was any question asked by Mr. Easley of the State officers 


which they evaded or refused to answer or refused to vive tall intor- 
‘ once -e lc va -) i} it wf oe { ’ Wh “af t | » +1 rot] . 9% naeA 
Phiittlon cS calSiINne! ® aeene! li SO}, Sate ret Lilt Cyt ~ iLOv})} Wilts § 
\ . ae r } . ty . . e - ~ ae = 
1 £90 A. LT have no knowledge of the refusal of any information 


that was desired by any one ii connection with the relations 

between the Hannibal & St. Joseph Railroad Company concerning 
the debt of the company, or anything in that eonnection. 

75 Q. You stated that on the argument of the mandamus case 


‘), 
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against the treasurer in the Supreme Court ol the State of Missourt. 
that some Controversy or eonversittion ensued between yvourse [| unc 
Mr. Kasley daring t 
conduct of the State officers; please state What. if anything, was said 
Ing this monev in tall dis- 


} 


he progress Of the argument in reference to the 


4 


at that time as to the State officers accept 
eharge of the obligations of the road to the State under the act of 
L805 7 | 

A. The only thing that [remember in relation to it was that [said 
to Mr. Easley in the progress of the argument: You do not pretend 


’ 
’ ¢ 
> 


to say that the fund comunissioners accepted or agree to accept Uns 
payment as in satisfaction of thi State’s mortgage ; and Ins reply 
was that he did not. 

79 (). Was that a conversation had inopen court while the latter 
Was being discussed before the court 7 

A. Yes, SIP. 


st) (). W sis if ssid tO Nir rash \ roud CHoudeh for thie court to have 


heard the statement 7 


y . ce ? 4 } a 
A. Well, bean tsayv5 it tinig@nt hb C1 | Vit losish V Was sitting 
E - ‘ + . . + | } t Aa an j 
on mv rehtin the aisie, and Lb was standing to the left hand of the 
4 P ye 1 4] a ge eee wen eee See aie by 
tible to the lett of the aisle; we wereprobably close together, and | 


think he eould have been heard but [would not hike to SAV thieit he 
Was heard. 

S| (). What i nieah TO SaV ois. Was the eonversation between vou 
and Mir, Easley private, or a public one intended for the court to hear 


+ 


—- 


and understand the positions of | 


A. Oh, it wasn’t private ; it Was a sort of colloquial such as springs 
up between lawvers in the court in the course of the argument some- 
times. [was on mv feet and Mr, Easley was sitting down, [think 

820). You stated this morning that when you began the 


149] argvchiment of the Case before thie Supreme Court. vou ride 


i 
} = n } : : 
| ie Postion occupied 1s the Pere 
‘ ' 


some statement in regard ce 


{ 

spective parties, and Mr. Easley said it was unnecessary to make the 
statement. Will vou please wean state Whiat Vou suid, anid Whit Mir, 
Kasley said on that occasion 7 

A. The statement was, that from the time of this proposition to 
LV the State had first begun to be considered, up to that thme, the 
Stute had. or the State otheers Jind. steadily maintamed that the 
three millions and acerued interest Was not suflicient to entitle the 


ag ; 
complainants to the release of the lien. and that Mer. Iaslev and the 


oe 


complainants proposed, at any rate Mr. Easley had unitormiy miain- 
tained, that it was sufficient for that purpose, and he said, * there. is 
no dispute about that.” 

83 (). Stated what ? 

A. * ‘There is no dispute about that.” 

S4(). Are you certain that that was the language used by him on 
that Occasion 7 | 

A. Fam certain that he use that language, or langnage of stiiilar 

f words, but 


significance; he may not have used that precise fori © 


he undoubtedly assented to that proposition, 
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ei, (). Was thiet conversition, or Was that statement by hit. made 
in a fore sufficiently loud for the eouret to hear, eid Wiis if intended 
that the court should hear the statement 7 

A. Yes, L think it was; T was addressing the eourt, and he rather 


A — 
interrupted me when he made that remark. 
7 r | —-_ Ps . ¢ , 4" * 7 fe : | 
Sty C), What reason, if any, did vou give to Mer. lastey, In the 
m e . . ‘ ' ° } 
preparation of the petition to the Supreme Court for mandamus 
} ‘ } 


against the treasurer, Why von wanted the we yrds * enc rot ith dui 


me 


e | & 


5 


. 7 ' ee ¢ rh , 6 
Silisiaction thereat lserted r 


A. Ltold him that it would more fully state the facts as they 


were. cs We understood fhe 1}? 
gies on : ‘ 
S7 QO. What did he sav ? 


> 7 . " 
A : [le Salud. ** well. SOMPCTHINS Linal Way, “and Took the pen eutied 


te the we yrals Iti. 
’ 


SS). At that time what, i anvthineg. did Mr. Easley state about 


— * 


a 
¢ 
“a 
o- 
“ 


i } we 4 : Bais ih ant : > ‘ 
Thre Words. * on aweeount. Derg SILLS descriptive, and Hol 


{92 meaning partial payment 7 
A. Tle said nothing about those words. 
SO). At the time when vou first suggested the insertion ot the 
| Whit, if anvthing, Wits 


ie | 


ee $. ? . 7. Pee ie 
words, sand not i full satisfaetion thereof, 

~ } i ‘ } ] ~ > , ; . | ‘ ’ ’ ’ 
siuld by Mr. Easley about its being unnecessary to insert those words, 
iis Lihe words. nie (>?) fLCOCOUTILT. eovered thie SiLiTie deg? 


\. TL domwt think he 


as } } 
Words, 2! yi 6°C rahe. (*0>V ¢ red. Tie 


i 
- 
— 
—— 
<> 
~ 


\\" ! 1 re } —— . »4 
A. Well, then, DT misunderstood your qnestion. 
? : + } 
(Question repeated, } 
\. Ll don’t think he said anvthing about the words, ** on account ; 
& 24 . j | . : 
didn’t mention if covered the same tea, 


} 


ol (). Die he sav anvthing about the words whieh you Wished to 


A. lle sud if was UnNeCeSSAPy - uhnnecessaly to mserl those words; 
that it was already sutficientiv statect. 
G2 (). Did he sav anvthing at that time indicating that he under- 
‘ ’ 


State officers to have received that money in full payment 
Ltd discharge of the State’s lien, under the act of J Soo, and wf SO, 
What ? 

A. He said nothing of the sort 
Q> ¢) Nr. Easley testified in New York in this: case as tollows, 
speaking of the meeting of June T5th. that he was talking to the 
attornev.general as a huvver. and Psaid: ‘lam not so particalar ; 


me) 


T dow’t care anything about-the receipt; the thing T want is a certifi- 


cate under the act of PSto, showing that it is bral minder that act.’ 

polit fo cL POynenve, cena then replied, | See NO objection to 
that’ TD then said. That is all right; that is as muchas I could 
expect: Lecould not have done imore if Thad been in your place.’ 
Now. T state this cireumstantially, because these gentlemen attribute 


that remark aus bene made to the fund conimisstoners, When 1 was 
directed to the attormev-veneral 
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thereby what? A. Meaning thereby [ had never, 


| 


romr the afttornev-gen- 


Q). Meaning 

up to that instant, bad an expression 
1495 eral as to lus hionacicielpene of this netoand [ was meaning 
the 


thereby to CXpVress miv riititication that the law officer o 
the 


-—_ —— 


Siate, for the first thine, was concarring Ino mv construction o 
act. T meant that [. under the construction that J vave to it, 
couldim’t have done any more than he was doing dn giving me that 
certificate.” State whether or not any such conversation as that took 


place iif tliat time % 


A. The conversation that took }) lace at that time embraced ra 
vurt of what vou have rend there, but not nll of it. as LE remember 


94. Please state what the nigel Was, then. 

A. [Lam positive that the first thing said after [read the memo- 
randnum referred to as Exhibit A 2 to Mr. Waller's deposition, was 
the single remark of Mr. Easley, * that’s ail right ;” then there was 
a little pause, a little lapse of time, when Mr. Easley was standing 
near the fireplace in the room and [was standing next to him. and 
Mau. Walker stood on my left and the Governor stood further off be- 
tween us and the door, when AMlr. Easley addressed me and said: 
‘That is abont what [ expeeted.” Tsay he addressed me; the re- 
— was made looking toward me, and the others being imtedi- 
cite | V preset bit. That Is about “ul [ expected. [eould hot heave done 
more had T beew in vour place.” 

95 ©) Meaning thereby what 7 
A. fT understood lini as well as if he had said: «= You have agreed 
lo accept this MOneV as a agai Oh account as far as if goes, to 
accept it as so much money paid, and if Thad been standing in your 
piace or in Your position | would t have ndvised sa ditferent course.” 

6 Q). lave you any doubt in vour mind, or have you ever had 
any doubt, that that was exactly what he meant and the impression 
lie intender fo Convey by thie language Which he used Ol thiat occae 
SION | = 

A. | have none whatever, 

Q7 (). Now, he SaVs In his testim Onis (page (4) printe nf 1 eord), 1 

In answer to a question: * + Mcuisinees thereby ] sand hever up 
1404 to that instant had an expression from the attorney-general as 
to his construction of this act,” state whether or not vou 


ton several occasions before that time tell litt what veaur con- 


? = 


2 


struc tion of that act was ? 
The only tine threat Cali} recall {hisat | FaAVvVe atl eEXPPresslon to 
Mr. Easley about my constraction of that act was implied in a little 
colloquy thi: at LT had with him on the mechng on the Sthof Febroary, 
when he argued the question before the board. Tt LE ever had any 
other conversation with him in which T expressed any views | ein- 
not recall if, ) 
G8 Q. What was vour expression 7 
A. Jt was in relation to the Meaning ot the seeond seetion: he 
had been discussing it and giving his views of) it. and I put a ques 
tion to him to the effect thieat this arevuinent, his construction of that 
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n. EP thought was against ce n ; that the legitimate result of lis 
line of argument would lead to a different conclusion 
e9-Q. Po wit, what did you state ? 

A. [didn’t state it in so many words, but that the act didn’t au- 
thorize them to pray three millions and acerued interest, and thereby 
be en*itled to the lien. 

100 Q. Did vou understand Mr, Easley by that conversation to 
express ~ tification that vou, as the law officer of the State, was 
concurring in his construction of the act? 

A. Not at ae 

101 QQ). Did vou believe then, and do vou believe now, that he had 
any such idea in tis mind uit the time that he used the language 7? 

A. Teannot; I beheve that he meant to say: “Standing as you 
doin your position, and decd tical the views vou do im regard to 
this act, vou have taken a }) rude it course, such only as L could have 
taken had [been in your place.’ 

l02 0). Did be at any tinie subsequent to this conversation express 
siti view to vou or in vour hearing 7 

A. [ dom t remember ot any. 
1495 103 @. At the time that this conversation took place, were 
Governor Crittenden and Mr. Walker ont of hearing 7 

A. [ think they were not, sir: they were both in the room. 

1040). Was the conversation carried on ina low tone between 
Vor “nel \Ir. Kisle +. Or Was if sufficiently loud to be henrad bv the 
others if they ul © hos sen to hear it ? 


A. | think there would have been ho dithe nip lty re | t all in their hear- 


-—< 
. 


’ 


Ing it; it was loud enough to have been heard. 


L05 (). Mr. Easley testified in New York-in this case in answer to 


. . y } } *s 
Lhiis question ; What was vour expectation and understandgimae as to 
the trustees getting an assigninent of the State Hen upon the pav- 


bent thien mide Upon the ZOth ot June. and (ot) thie eertifiente Which 
Was then issued by the treasurer and delivered to Mer, Rolston 7 

A. | expected, On present ition of the certificate to the Governor, 
ahd such oth + eV lle mee as he nielit i ure with reference to the 
excention of the three-milhton-dollar mortgage and bonds under the 
net of soothe he would execute ap roper assignment of the State’s 
lien to the trustees iider the act of I brary 2Oth, IS6.). NI \ Wti- 
derstanding was that would be done, because mv understanding was 
that the otter of lustructions of June 15th to the treasurer was a full 
cuniel complete acceprance Oi 
\J r Dowd « if bauer Vv EOth. endl reiterated in Inv fetter of Nav esthy. 
That letter of instruction | iuderstood to be a counph ete acceptance 
of the proposition to pay, which included in it the direction of the 


t} " ’ ‘ } ‘ ° 1 +1, | t ¢ . i" 
the Offers mide to pret ili Thre fetter of 


CX eution of thie certiticate anil elt) “assignment, Stite whether ay 
not at anv time anvihing Wiis said Dy anv one of the tnuad eomris- 
sioners in vour hearing, on anything said by anv one of them in the 
interview of Jane 15th, that could, by anv possible means, have lead 
asley to duave the understanding wlich he there testifies 
14650) thiat die dias in reoara fo this maper: ELE ; 


Phere was hothme suid lv bie. DOr sada by anv ohe else Ty 
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° mM } : . : 
Inv presence, that was enlcaglated im any sense to muke that impres- 


sion on Mr. astew’s mind, 

106 QO. Did von believe at the time of the discussion, and do vou 
believe now. that Mr. Kaslev understood the letter of instructions, 
Which was given by the fund commissioners on the I3th ot June, to 
be a complete acceptance of the proposition to pay, and the direction 
ot the execution Ot the eertificute under the “ssi@nienb on the preeret 
ot the State officers ? 

A. No vsiv: I didn’t understand it then that he believed or under- 
stood these papers as ablb acceptance of the proposition contammed 1 
the letter of May 2Uth land that the assignment would follow as soon 
cis the certificate Wiis pres nitedct, | didn t beheve then thacat he SO Uli- 
derstood it, and DE don’t believe so now. 

107 Q. Did you ever hear him intimate anything to that effect 


prior to the decision of the Cirenit Court of the United States last 


Febraary in this case on the motion for an myanction ¢ 

A. Never. 

LGS (). Mr. Haslev-was asked this question : 

* <). At the time of the PaVvinent on the 2Oth dav of June, did vou 
anticipate Htigation with the State of Missouri as being necessary in 
order to entitle Vou to the sslomient ¢ A. No, sir : if [ hievcl, thaset 


certificate never would tave been in that shape. Paper is too cheap 
to stop with as short a paper as that, if PE knew [owas going to write 


one that [ was going into court on.” 

State whether or not Mr. Masley, iWohe had a ream of pruper, would 
have been able to have drawn a paper embodving any ditferent state 
of tacts from that which was embodied in the eertificate, and which 
vou consented to and would have authorized the execution of 7 

A. If Mr. Eastev had drawn a certitieate of any other sort, 


“1 — Eee . di pte dace nt ! a a - ee : e ‘ mo Rae be 
P49, Ora Certifeate in the lan@uage of the act of PTSboalor a certill- 


cate that we understood as importing the pavinent im fall sat- 

isfuction of the State’s cham, it would not have been signed or given 
to thre treasurer ith order to be delivered LO the trlistees 

109. You mean the treasurer would not have been instructed 
by the fand commissioners to sign sach a paper 7 

A. That is what [imean; that the treasnrer would not have beet 
instructed to sign such a paper, and no such paper would have been 
vIVeN, 

110 QQ). Mer. Easley, in dis testimony in’ New York in. this case, 
Wills asked this question : ie [hy these conferences didn’t you state to 
bidtas es ( 1" ferring to (general McIntyre) ie thicet Vour ft rreed Calle head 


+ om, 


heen rejected by the Supreme Court, i SCeHNIS, for Wctlh! ot hariscc- 
tion. ena thrift Vou mtended ice) minders the treasurer To CIVe you 
| ge. Damn it, L oaever did like 
that certificate. and I cul wins s Was afraid of it. and T wanted to male 
the treasurer give one In accordance with the act of February. DSUs ? 
A. Tdid not.” Then follows an explanation whieh T will eall atten- 
tion to hereafter, State whether OP hot during these eonferences 1 
regard to the litigation in the Supreme Court when the question of 


another certificate. using this lanens 
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the certificate was under consideration, he did not use that langnag 
(>} words to t hyeut etiect. 

A. About the time we were considering the matter of mandam- 
Isine the treasurer [Thad a conversation at Jefferson City, about the 


PeSSIOM as 


. wie , nee: 
Supreme Court building, and im my office is mv best im 
{ 


itv. din Which Mer. KEaslev said to me: * Then 
| Propose TOW to mundamus Chappell tor a different torm of eer- 


} 
t 
, 


to the Tninediate lost| 


Uficate. Daren it.” he savs, * bnever did like that form of certifi- 
eute.”’ 

Pll QQ). Didu’t he use the language on that occasion: “ Dann if, 
f never did like that certificate; [Twas always afraid of it, and I 
Winit to make the treasurer give Ine one in accordance with the act 
of TS05.°? or words to that etfeet ? 

A. Yes, he used language to that etfeet; that he never did 
1490S) like it: he never was pleased with if, and that he wanted to 
mauiddarmius the Treasuver for cl ditrerent certificate 1th the leun- 

2UARe Of the aAcT, 

Q). Did he make use of the language “IT was always afraid of it, 
or words to that effeet ? 

A. I think he did: he used language of that port, 

(). Mr. asley testified in regard to the conterences between vour- 
sett ania himself us to the mandarius proceedings its tollows: oo 
agreed in those conferences with the attormeyv-general to lgnore the 
fact that anv certificate had been issued by the treasurer at all, and 
to demand of lit, as thongh no certificate Wits issued, one to whieh 
there eould be no Question oft its bem itl compliance with the LT 
of Febraary 20th, 1865, and that the treasurer would refuse to give 
the certiticate that LT would demand, and would reply that he would 
only vIVe One as “on account of the stat tory morrrage the State 


— 


+ 


held against the road; that the facts im the agreed case ariullist the 
Crovernor with such modifications as would be required to pat in 


{hits detuned etic ! tusnal. should there be embodtred in the petition 


( 
tor mandamus, and that he would file a special demurrer raising the 
only qaestion of whether we had paid money enough or net; as to 
rthat [was alwavs afraid of the certificate given by the treas- 
ureron the 20th of june, Pdid not. [tis likely that after the con- 
troversy as to the sufficieney of the certificate grew up Lo might have 
said [owas afraid of its sutlicieneyv.” Now, state whetber or not at 
clit \ thine Vou ever agreed With NL r. Hasley to lFHore the fret threat the 
eertifieate which tad been issued by the treasurer Was Issued to 
hiltny 7 

A. No, sir; no agreement o 

Q. Mr. Easley was asked t 
state that General Melntyre, acting for the State, agreed and stipu- 
lated that he would nore the fact that the treasurer had eviven you 
the certificate which vou had written ont tor hime to sign on the 1lSth 
of Jane, TSSi, in these mandamus proceedings 7 a 3 a 


Please state whether or not vou, at any time, acting for the State, 


a. oe - tee —— 
That iklneb DetWeeh Us, 


HS question : ‘gy Do vou mean to 
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ever agreed and. stipulated that vou would ignore the fact 
1499 that the treasurer had given the certificate which had 
been written out for lim to s1gh on the TSth day of June, 
A. No, sir; no agreement or stipulation of the kind between us. 

(). Is it not a tact that the certificate was particularly reterred to 
in the petition tor mandamus against the treasurer, and embodies in 
the petition as having been issued by the treasurer or, rather, executed 
bv the treasurer ? 

‘Ae Yes, sir; he lias stated it in the petition, i TP remember 
nightly. 

(). ‘Did vou have an agreement or understanding of any kind in 
regard to the form of that petition, except that which vou have testi- 
fied to, in requesting the addition of the words * and not in full sat- 
istuction thereot ? ” 

A. There was this additional agreement, that the alternative writ 
should be waived, and that I should demur to it. 

(). The question refers to the petition, 

A. To the contents of the petition ¢ 

(). Yes, sir. 

A. There was no other agreement as to the contents of the peti- 
tion, as to the averments of the petition, other than [ have stated. 

(). Mr. Easley, on cross-examination, testified as follows, speaking 
of the conversation between limself and yourself, wherein hie says: 
«All meht; that is all [ expected; [could not have done more if I 
Was in vour place,” in answer to the following question: Q. Did vou 
mean to sav that vou intended by that language to convey to Gen. 
MelIntvre the idea that he had accepted your version of the act of 
1865, and was so acting, or that you meant he, as the attorney-gen- 
eral of the State, could not advise, under the circumstances, the viv- 
Ing of a receipt in full 7 

A. IT meant by that that [supposed that the attorney-general had 
determined that three milhon ninety thousand dollars paid that debt 
and entitled the trustees to an assigument of it, 

(). Did you, at that tinie, beheve that he so understood that lan- 
guage ¢ 

A. I dia. 

(). State what, if anything, was said by vou at any tine previous 

to that time, or in that Interview, which, by wv possible con- 
1500) struction could have led Mr. Easley to have come to the con- 
clusion, Which he testified he did come to ¢ 

A. There was nothing sald bv me that could have been under- 
stood as conveying thie idea that I regarded the PaVvinient of the three 
million and ninety thousand dollars as a complance with the act of 
February 21st, 1865, at anv time. 

Q. Did you say anything at that time that lead Mr. Easley to be- 
lieve that vou so understood that language ? 

A. No, sir; nothing. Bice 

(). Then if he did believe that vou had agreed to his coustruction 


= —. =~ 
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; on ? . ‘ ( 7 oes ' i. Al aes a , ’ : ? - ’ 
‘Or The act Of I Yoo, and that three mition and ninety thousand doi- 


ee , , -“s. ; 
ills prada the debt. he came tO that conclusion Frome circulnstances 
*)? } . + -. {” . ol m | t? ; ’ |? = j > "4 
cllitag TACTIS Of Willeh Vou hive ace) NOW Lee ; 
4 eS ’ - . a »* 7 ) } 3 , . . . ] a Oe * el 
A. Yes. sir, te he entertained that opinion; [ dowt know what 


sai a a ee he , : f : . a a 
VWOrds OF acts there Was nothing suid ()] | ie th Un presence OFr DY 


Cd 


re enfculated to prodace thirst Impression, 

S- Qn cross-exaumination Nir. asley was asked in reference to 
the interview winch he had with vou on the 13th of June after din- 
her, When the question of the torm: of certificate was under discus- 


} 


sion, and atter he had drawn up the form and handed it to you for 


Inspection; answer to this question didiwt he (referring to vour- 


ge : aan 
self, Gen, Melntyre.) imake use of the following language: ** 1 sup- 
pose LT understand what vou mean; vou want to get this certificate 


for the purpose of Presenting i to the Governor, and if he refuses 


A 
to make the assignment of the Sta | 
him to exeeute the assignment? A. Tle did not. Q. Or words to 
that effect 7 A. No, sir; lad any such statement been made the 


4 i - 
ape OP tke WIONeY 


‘set 
e’s hen. to take steps to campel 
i 


, ° © q ,. 
certificate would have been placed in a different s 
nays | ne 
vould not have been paid.  Q. Tam asking vou tor an answer, ves 
i . « 


orp no? A. PD have answered it. and added what Pwanted toit. ©). 


Didn’t vou then state. In auswer to these words. * Phat is exnetly 
What TP want’ or words to that effeet 7 \. TP did) not. because if 

wis not what £ wanted.” Please state whether or not at the 
PoOL time or place the conversation recited im these questions and 


. ; . ? 
sLEESWers lid neal tice place, or words substantially tO the Sivwe 


A. Tt did take place at the tine and place heretofore stated, at the 
elerk’s office, in the Supreme Court Diuilding, Jefferson | ity, an 
substantially as stated in’ the questions propounded to the witness, 
Mir. Kaslev, on cross-exaimination, as set forth in the record. 

() [ tind in the amended bill this averment: 

And vour orators further show that the expectation < 


—_ 
_ 
— 
— 
ane 
oy 
— 
~- 
— 


standing upon their part, andas they then belteved and still believe, 


a " 7 4] 
por Lhe prcar't Or t! 


ie defendants, beforeand atthe time ol the pavinent 
ot the suid S3.000,000 to the detendant, Chappell, Wis thrat tire same 
; 


~ 


would and should be forthwith transterred to 


sinking fund, and apphed in calling mm vand redecining the option 
bonds of the State, Known as five-twentyv bonds, as they became tron. 
the to { Wye subject ti) call. Cy} such other bonds of the State cts ieht 
sooner become subject to be called and paid. That the only claim 
rade upou your orators by the defendants, or any of them, upon the 


part of the State of Missouri, to any further or other payment than 
the sum ef 83,000,000, paid as aforesaid, was a claim that your ora- 
tors, or the Tlannibal and St. Joseph ireidroad Company, shouid in- 
demuity the State for the loss of interest which would arise from the 
time of the pavinent of the said $5,090,000 into the State treasury, 
and the time or times at which the outstanding 6 per cent. bonds of 
the State could be called in and paid. - State whether or not any- 
thing was sill iat apy time during the progress of these negotiations 
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S3,000.000 to the State as aforesaid, under and in pursuance of the 
wet of Kebraary 20. 1865, as a present payment actually made and 
Hnmediately to be applied to the payment and discharge of 33.000,- 
N00 of the principal due from the railroad company to the State ; 
that said sui of 83,000,000 was received by the State and its officers, 
defendants herein, as a then actual pavinent of S35.000.000 of the 
principal due from the railroad company to the State, and to be at 
once and immediately applhed to the pavient of the said principal 
sump of 85,000,000," State whether or not the piavirrent Wis made 
by the complainant as a present pavment actually made and imm;e- 
diately to be applied to the payment and discharge of the principal 
dae from the railroad company to the State, or whether or not such 
sult Was ever received by the State and its officers as the actual pay- 
ment of the principal dae from the railroad company to the State to 
be applied to the extinguishment of the principal, 

A. Weill, there never was a word said by the fund commissioners 
as such, nor by anyone of them im my presence, nor by myself, to 
that cifect—that it was a present payment, or to ve tininediately ap- 
plied, WC., aS stated in the bill. 

Q). Did vou understand, or did the tund commissioners at any time 
understand, that the railroad company owed any bonds as principal 
end COUPONS as interest to the State % 

A. Well, L never understood that the Hannibal and St. Joe Rail- 
road Company actually owed the State of Missouri any bonds and 

coupons, bat that the bounds and conpons were issued at the 
1504 various dates mentioned and loaned to the ELannibal and St. 
Joe Railroad Company as a loan of the credit of the State. 

Q). Then according to vour understanding the claim of the State 
Wius Hol represented by any bonds or COUPONS of the railroad tO the 
State, but a Rabilitv which accrued out of the issue of State bonds 
Which were loaned to the State ? 

A. Precisely so. The State held no bonds a@alnst the railroad. 
As IT stated before, the State had issued its bonds: had loaned them 
to the company, and the company had negotiated them and got the 


by the State was by reason of 


proceeds, and the lability incurred 
issuing the bonds and loaning them to the company, 

Q. What was the bability of the road ? | 
* A. The liability oft the road its understood by the State officers Was 
to pay the principal and all the titerest on all the bonds issued and 
lonned to it under the act of TS5i and 1855 and renewed under the 
act of Tad. 

(). [tind this averment in the amended bill; 

+ Your orators further aver and show that they are entitled on the 


further “nd distinet vround of accident, mnistike, ccna SUPprise to be 
relieved in this honorable eourt, ececording to the rules rules ana 
usnges of the same, and to have a decree for the repayment of said 


$3,000,000, with the value of the use of the same, which vour orators 


aver to bye cat and after the rate of six per cet, Per abu, from the 


date of such pavinent.” Will you please state what ground of acel- 
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before the pavinent ot the amount that ted the complainant it) this 
° ‘ , . » - } " as - : 
Case TO Give all expectation that this money should be paid Into the 


sinking fund and applied LO redeeming Option bots Of the State ¢ 
A. Not a word was ever sald by me, or any one Th mv presence, 
to create In the mind ot the complainants or their counsel any ex- 


pectation or behef that any part of that money would be 


1502 transterred to the sinking fund and applied to the payment of 


anv bonds. 

(). I tind this further averment: | 

That before the said 20th day of June, ISST,an estimate was made 
by the fund commissioners of the amount of interest which the State 
would loose between the time ot recelving auVinrent, cis proposed by 
the said railroad company, and the tines when the State could apply 
the money as aforesaid to the redemption of her bonds as atoresaiad, 
and the said amount of loss was estimated by the said fund communis. 


sioners to be about ST80.000, and they offered to accept the suin of 


SLSU.000 asia fall equivalent therefor” State w hether Or pit any such 
estimate of loss was arrived at by the fund commissioners 7 

A. None, Whatever, NO such estinnite Was eve,>r miele by the 
fund COMMMISSIONers, Or either oft thet, sO far as | Know, 

Q). Was there any offer to accept the sum of SLSO,0QU0 as ai tall 
equivalent for the loss by any of the fand commissioners, and, if so, 
state who ? 

A, There hever Was by the fund COMMISSLONELS, 

(). 1 find this further averment: 

Phat your orators pad the suin of S580 ,000 to the defendant, 
Chappell, on the 20th day of June, TS81, upon the distinet represen- 
tation, understanding, and belief that the only farther claim made 
against them, or the Hannibal and St. Joe Railroad Company, in be- 
half of the State of Missouri, was the claim: treasured DV the said 
sum of S1S80,000 and that the only question remaining to be deter- 
mined was the qnestion whether or not such further sui of SPSO,000, 
State whether or not 


or thereabouts, should ar should hot be paulal,” 
you ever heard of any one making such representations to the com- 
plainants im this bill 7 
A. J never heard of any one making any such representations to 
the complainants or their counsel and none such were ever made in 
ny presence, 
Q. Was anything ever said or done by the State officials to your 
knowledge, or by you, which led the complainants to the understand- 
Ing and belief that the only further claim made against the 
1503) Hannibal and St. Joe Railroad was S180.000. and that the 
question whether such further SU Th) should (1° should not be 
paid was the only open question between the parties 7 
A. There never was, as far as my knowledee goes. T never heard 
of anything of the kind only in the bill, | 
(). I find this further averment: 
“Your orators further aver and show that they paid the said 


* 
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S3,000 000 to the State as aforesaid, under and. in pursuance of the 
act of February 20. 1S65, as a present payment actually made and 
itnmediately to be applied to the payment and discharge of 33.000,- 
OOO of the principal due from the railroad company to the State; 
that said suin of 85,000,000 was received by the State and its officers, 
defendants herein, as a then actual pavinent of 85,000,000 of the 
principal due from the railroad COTMPany to the State. end to be wt 
once and tmmediately applied to the pavinent of the said principal 
sup of S5.000,000." State whether or not the Davirrent Was made 
by the complainant as a present pavinent actually made and imm;e- 
diately to be applied to the pavinent und discharge of the principal 
due from the railroad COMP anv CO the State, or whether or not sueh 
sum Was ever received by the State and its officers as the actual pay- 
ment of the principal due from the railroad company to the State to 
be applied to the extinguishment of the principal, 

A: Well, there never was a word savl by the fund commissioners 
as such, nor by anyone of them in my presence, nor by myself, to 
that effect—that it was a present payment, or to be tintnediately ap- 
plied, Xe. as stated in the bill. 

(). Did vou understand, or did the fund comiissioners at any time 
uuderstaud, that the railroad compiny owed any bonds as principal 
ned COUPONS as interest to the State 7 

A. Well, E never understood that the [annibal and St. Joe Rail- 
roud Company actually owed the State of Missouri any bonds and 

coupons, but that the bounds and coupons were issued at the 
1504 various dates mentioned and loaned to the Tlannibal and St. 
Joe Railroad Company as a loan of the credit of the State. 

Q. ‘Then according to your understanding the claim of the State 
Was not represented by any bonds or coupons of the railroad to the 
State, but a lability which accrued out of the issue of State bonds 
Which were loaned to the State ? 

A. Precisely so. The State heid) no bonds against the railroad. 
As IT stated betore, the State had issued its bonds; hid loaned them 
to the company, and the company had negotiated them and got the 
proceeds, enc the liability mcurred bY thie Stuate Wits Ly reason of 
Issuing the bonds sand loaning them to the COMPA, 

Q). What was the lability of the road ? 

A. The lability of the road as uuderstood by the State officers was 
to pav the principal and all the tmterest on all the bonds issued and 
lonned to it under the act of TS5i and 1855 and renewed under the 
act of IS¢A. 

(). [find this averment in the amended bill: 

+ Your orators further aver and show that they are entitled on the 
further nicl distinet vround of accident, mistake, cn SUPpPrise to be 
relieved in this honorable eourt, according ‘to the rules rules und 
tsnges of the same, and to have a decree for the repayment of said 
$3,000,000, with the value of the use of the same, which vour orators 
aver to be at and after the rate of six per ceut. per annum, from the 
date of such pavinent. Will you please state what ground of acei- 
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° “3 £ | ley f ‘ 1} Ar) ¢ 7 
dent nstake, and SUPPPISe to vour Knowledge, 1 any, CNISTS 1 he. 
half of the complainants in this bill growing ont of any transaction 
between then and the State officers 7 

A. Well. T know, of no ground of accident, mista 


T 
i 


lee. and surprise 


SrOWIES OUT OT any conduet or action on the predi Of the Stat otheers. 


¢ Z Vere anv inducements held ont to the riuilroad « OMypany tO pay 
this money to the State, and if so, Whit 
A. None whatever. On the contrary 
(). _— there any eoereion used by the state officers tO 
1505 compel them to pray this mioney, and i so, what 7 
A. None 
Q. In the testimony of Mr. Easley in New York he referred to 
some possible infamous fraud that had or might diaave been commit- 
ted against his railroad company by the State officers. Will you 
stute what that was if you know anytin it ‘ 
A. 1 know of none whatever, and [know of ne intention to com- 
mit any. 


Cross-examination by Judge DriLon, counsel tor the com- 
plainants : 


ts ! : hin , _— } , 
I X-(, Tu nderstand you to sav some time before von received the 


etter from Mr. Easley. dated October 4th. von liad lied seme eom- 


munication from some State officers on the subject of a mandamus ¢ 
A. That was in reference to the mandamus against the treasurer, 


? X-(, To W hut communie ation dic VO } refer ¢ 
Y — ‘ , > 
A. ITimean to say this. that [bad learned from some one of the 


. “te bes a } a } 
State officers, and perhaps one of the board of tuna COMMISSION - 
+} ‘ , 2? a A r , } ® hice Ae ani } " : } t ) 
Cl . th ul such ad Procecddhng vould bi stituted, or Way about t) he, 
5 P ‘ 7 4 t . . 
Or wigial le “al tnandan Us agalnst the Treasurer. 


3 X-(. When did you chien that 7 
A. Well, I cat fix that date. I think it was before T had re 
eeived any such information from Mr. Kasiev. [think the only 


+ " iim . — - ° ° } . 4 ° ° ; - > 
lette) that have i) my POSSession Wk VFedaiIONn to the anstitution of 
! 


UN CLUELEIS against thy re Treasurer is the letter lhisdatgd October 
Ith I should he dated November 4th. 
4 X (]. rom What State officer did VOU ree ae th sy] 12) Ov vyyil reyhy 7 
A. | cli unable tO say whet hep it Wiis t | e Governor. or \ir. 
Waiker, or Mr. Chappell, it must have been one of those three ; it 
speeaed ae +t¢ a a : 
OCCHUPPeO Ith a little CONVEPSALION, Causunab Conyers: ’ 
X-Q. Where diel vou reeelLVveE it 7 
A. [received it at my othice or about the Supreme Court brilding. 


6 x-q Lhe information was, if EL understa 
7 ' : ae ' 
proceeding ol Live hick! idamus AQ, LIn)st The tr asStPrer Wo 
tuted ? 


ae ay & \ ans gip: ‘ j i; yoy 
Lott sh. Yes, si ; a ‘anexplain a little rieht there, want to sar 


‘ 


this, that at ter — me Court had iyformecd us that they 
7) } j was an " 1% ° ' ‘ : 
ea aOR ne BOI Terix¢ juris etion oft the muundatnas Urarlist Tt C4) VOernor, 


it 
Ss — lag <4? } , "AP r } ’ ' 
that fora few days we were at a loss what would be done. or what 


wold be the next step, and it was during 


threat {line ecrcd pending 
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Ings in reward to the matter that EF learned that Mr. 
. : ¥ {ee - ; | ; ss 
sie contemplated suet) kere) petition ror mandamus agaumst the 


i oft feel 


OF 
Lis 


aSUrer, 
ri A-Q. Can Vou fix the time. or place, (>t the person eonnected 
With the receipt of this information by vou, any more closely than 


Vou have already r 

A. [ cannot tix the time anv nearer than to Say it was between 
the tre the court intimated thict they would not entertain the ques- 
tion of mandanmias for want of jurisdiction against the Governor, 


and the institution of the mandamus uorinst the treasurer. The 
Nace. as PE have stated. was in ivy ofhiee, but as to whit particular 


person, Tean’t say, 

S X-(. l understand vou to Say threat Vou are of the Opinion that the 
letter which has been introduced in evidence, from Mr. Easley to 
vou, dated October 4th, was misdated and should have been dated 
Novermber 4th | 

A. Yes, sir, 

Ox-q. That letter was then after vour letter of November 2nd to 
Mer. castle, Which appears C1} Puge Ls oft the printed record, 
Wis t it ? 

\. Yes. it must have been after this—the date of mv letter. 

lo x-q. Dunderstand vou also to say that vou now think that vou 
are mnistaken in the statement that vour conversation with Mr. 
Masleyv in reavard io the mandamus petition Was Of} the evenlug of the 
loth of October, and that you now think that that conversation Was 


on the evening of the 10th of November ¢ 


A. Yes, Ewill explain that. The first proceeding 1m the Supreme 
(Court Wis the filing «| Whit Wats entled the nereed Case, which Was 
just at the beginning ot the term. Our Supreme Court meeting Was 

ts sittings that miatter 


On the third Tuesday in ( betober, nicl at one ot} 

Was disposed of, the court Intimating that such a proceeding could 
instituted there, and thereupon they recommended a tilin 

overnor, and that was done. 


if 
| . : ri ' } , ] ] . 
PhOd\N lone. the Court (4 cred They 


i | ' ] ¢ | | >} tell 
cllhiai ct oe iLL’ an a ore! mt Wil =a, 

] Ken ] : ‘ ‘- Dent ‘ V«] %s .<y cy ’ 1+ by cy an yf 4} te m «¢ , 
beac ho TuLrisqgiethion Of that, ane Salad SOMeCCTHINS ADO VIVES an 
Opmdon dy the miratter, fhen we were out of conrt agar, and sub- 

" - ; a oe 
sequ mt to thiut the mstitution of the inandanus agaist the treasure! 

x | | ] ? ‘ | } i | hy: 
Which Was the tard step, Was DbeOUE, Pf know that that conld not 
} | ' } } | } a + + , 
Phil ve siaae ( rel it | = SEPRLPOLS OeCCANSE The COLE Wiis iid) icfi@l) iti 

A . 

: > } a . Fe »* a s ‘ - [ re 7 'y errs td + | at ! 

SOSSTOPD, \s sldd dtp rave alrect eXathlhation, mrerread that the in- 


Tervien between Nir. Basley nid mivserf im reference to the pelitlotr 
. . . ] , es oe ' | p ' 
for miibeddanmius against the treasurer bitist Have Hee Om Chie Path CEL 
“a ’ ! j . | ee + H } , ° : . } . * + 
an Novel! er. becuse Ub tilis misdauted fetter of Ok tober 4th he saves 


ee. 
+ 41" ; 


se | will send down the petition,” or something tq) thrsut erect, 


To pre 
ce Nina von can 
eunicl wreue i at once. 


examine it onthe 1@th and on the Lith Tecan file i: 
We didivt argue it so soon, but 1 was tiled 
on the Pith. 

L1 x-q. Was it understood between Mir. Easley and vourself, prior 


to \ t the petition for mandamus against the treas- 


rap GNX aon Of 
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urer, that such a petition should be prepared, that it shonld be so 
prepared, and that it should contain such a statement of tacts that 
you could raise whatever question you desired to raise by demurrer % 

A. Yes. sir; I think that is the ease. 

12 x-q ‘That petition, then, was subimitted to you purstant to such 
understanding ; wasn’t it 7 

A. Yes; that petition was submitted to me for that purpose, to 
see whether it was such a petition as [thought E could demure to, 

13 x-q. Did vou examine it’ 

A. Yes; Tread it through, [ think, pretty carefully, 

14 x-q. Did vou consult with any other State officer on the sub- 
ject of that petition i 

A. if cant recollect. if | did: i have no recollection Ot doing SO: 
| hay have done It. 

15 x-q. Have vou any recollection of having any conversation 
with the State auditor on the subject of that petition, or any of its 

contents ¢ 
150s A. IT heard Mr. Walker's testimony in that respect, in respect 
to the amendment, Dinight say, of the petition for mandamus, 

[think Mr. Walker made a statement of that kind to me at some 
time; bat whether it was in connection with this or something of a 
similar nature in the agreed case, [ cannot now state. Mv recoliec- 
tion is, and, indeed, [may say I know it, that [ presented the peti- 
tion on the agreed statement of facts to Mr. Walker and the Gov- 


a 


‘ 


ernor. Whether I ever presented the petition for tnandamius or not, 
fT cannot remember; L have no recollection that [ever did. 

16 x-q. Did vou find in the petition for mandamus on the treas- 
UrePr, as submitted to Vou, any other amendment which Vou desired 
to make in order to make it such a statement of facts as vou were 
willing to go into court with apon a demurrer 7 

A. I reeollect of no objection made to the statement of facts in 
the mandamus petition, except the one that [have indicated as be- 
Ing ndded to the latter par of the 7th paragraph in the petition, and 
the farther objection tat Dmade to the petition that the Hannibal 
and St. Joseph Railroad Company should be made a party, 

17 x-q. Was not that petition, then, virtually an agreed statement 
of tacts upon which Mr. Easley and yourself purposed to preset 
your respective views to the Supreme Court ¢ 

A Yes, sit; it must have been, of course. 

IS x-q. Why did you wish to have inserted im that miandanius 
petition the words * and not in full satisfaction 77 

A. I desired it for the reason which T have already stated; and, 
as L told Mr. Kasley, that it was a more complete unequivocal state- 
ment of the tacts as we both knew them to exist. 

19 x-q. In other words, you regarded the language of the certiti- 
cate, Which was the only certificate the treasurer was willing to give, 
as stated in the mandamus petition, as being ambiguous; did you 
not ¢ 


A. No, sir. 


ow 


5e 


ow 
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20 x-q. TP vou did not regard that statement as ambiguous, why 

did: vou wish any words added to it 4 
1509 A. H stinply Wished to hive those words added to it so that 

there might be no room for misconstruction or misconeeption, 
ora diiference of Opinion about it. : 

21 x-q. Did vou then regard, that without those words there was 
roomr for miscoustruction aud misconception, or a difference of 
Opinion im regard to it 7 

A. Laid not regard the certificate as ambiguous or as importing 
any doubt or uncertainty about it, but [ thought it very well to put 
In those words as a stronger, perhaps [might say as a stronger as- 
sertion of the taets. 

32 x-q. (ast question repeated.) ‘The certificate was not set out 


ith the petition POR Phpaiyehadaus | [ stated a while ag that | thoueht it 
Was; LT was mistaken in that; if was in the agreed case the certificate 
Wasset ont. but in the mandamus it Was not set out: [ dou’t think it 
I, the question aus to whether the certificate 


occurred to my mind ata 
Was ambieuous or otherwise ; it Was certainly not because [regarded 
itas uubigauous or anv thing of the kind that [ wanted the statement 
made, but as [always regarded it, it was atatter beyond contro- 
versy; that there was no misanderstanding between us as to how 
thacat pauvinent Was mide, | had no idea: Lnever head coneeived tliat 
there Was really any ground for CONTPOVEPSY, and it Was because [ 
wanted to put it ina shape, as it seemed lke there noght be some 
disposition to controvert the rel fucts to be made, cls they Were 
mitde, and T wanted that statement to go in and indicate that there 
Wels LO CONTPOVERSY , that the only question betore the COUTL Was it 
question aot lsu, und fhe only question for the court to piss Or Was 
the interpretion of the act of 1865, and the question of the suflicieney 
Or insatliciency of the pavinent, 

23 x-q. Did you think those words requisite in order that there 
bight be no question for the court to Pass On it us an Issue of law ¢ 

A. L thought inasmuch as L was about to demur to the petition 

and mv demarrer would be taken as admitting all the facts 
[510° well pleaded, that [did not want to admit-—L wanted in other 

words, a plain, unequivocal statement of the facts, betore I 
demurred, 

df X-(. And without those words the statement would hot, in your 
views, be in plain ana unequivocal statement of the tacts, would it, 
us vou understood it ? 

A. Well, Lean suv that it was not so mach that [ liad any ques- 
tion In my mind as to whether there Was anything fartuer sufticient 
or not, as that there night be a possibility of its being understood 
different trom what I understood it myselt, 

25 X-q. Why did you think there night ben disposition to raise a 
question on the facts, as vou have just stated ? 

A. Lean give ao other reason whatever, except that in a matter 
of great Importance like that, and when [was tiling a demurrer to 
the petition, [ thought It necessary to take the utmost precaution, 
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that it might be understood by those who have no connection or in- 
timaey with the transaction atall, that were strangers to It. that thev 
might not misunderstand the full purpose and effect of the petition, 
nnd the facts stated in the petition, 

20 X-(]. Did vou not, a the tlme vou consented ft tothe form oft this 
Gavtiiie ate. on the 15th of une. T8811. consider. it fully tus Important 
that this language should be unequivocal and not lable to mrscon- 
struction or misconception, as vou did at the time vou consented to 
the form of this mandamus petition 7 

A. That certificate, the form of the certificate, was presented to 
me by Mr. Easley; the question that DT was oe On Was siinply 
the question of whether he, in view of the fac vld vive him a cer- 
tifleate of that form: or not; it was not aa in wiving lim that 
certificate by me to certify to any compliance with the act of E865 at 
all, but simply to certify what had been done; that a certain amount 
Of mone y head beet maid, aus stale “dL I} the petition, 

20 X-(. {aust que stion repeated, 

A My answer to that is it did not oecur to me when that 

Lil eertifieate Was agreed to that there Was ally lusmificiency Or 

unbi@uity about it; TP wish to turther state that that certifien’ e 

Was PIVEN to ine by \Lr. Hasley, who desired to know of me, i we 

would give that kind of a certificate, as the object of the certificate 

was only to certify to the Governor the payment of the amount of 

money Which list been, Or Whic 1) Wi as prop st “(| tO) be, piel ; | hic ha 

reason to be dissatisfied with that i rmoof cert ificate, if it @ertified, 

as L understood it did, the fact of the payment of so much money, 
that that was the only thing that we ever undertook to certify, 

Ys x-q. How did it happen to occur to vou at the time that Mr. 
Masley presented you the proposed petition for miandanius 7 

A. L have already stated that it did not occur to me, Mr. Root 
Your question seemed to be predicated upon a conclusion, rather 
than anv statement of facts made by me, - think f had never con- 
sidered the certificate as ambiguous; [Timean to savas a matter of 
fact that [never regarded or considered it as being — nid 
Vel I did as a imatter of faet Ssugvest to him that ene oht it better 
to put in those words in order that if mageht. as Th: ie betore, 
more fully state what [ conceive to be our views ot the Gase, as 
Wwe mderstood if “ul the time. 

“){) X-(]. W hist sugeested tO your mind that addition ¢ 
A. Lain not positive whether if was suggested by Mr. Walker, 
or Whether [ proposed it myself. Lt might have been suggested by 
liim. 

30 x-q. Now, Drecar. Why was it that on the 10th of Novem- 
ber, ISs1. you considered it desireable that the words “and not in 
full satisfaction thereot,” should be included in the description of 
the certificate which the treasurer was stated to be a to vive, 
when on the 15th of June, ISS1, von didw’t consider it desirable that 
those words should be ineluded in the certificate reritie th he did give ? 

A. [dowt think [ can give you any better answer than L have 


o>] 
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already oiven, MEr. Root, and that is to sav that at the time this 
form of certiticate was viven to Mer. Chappell, there Was not in 
Po12 my mind at that time a solitary doubt that Mr. Haslev under- 
stood that the only Purpose of that eertificate was to certify 
to the Governor the payment of so much money ; but when this miat- 
fer came ty) ne COUN ancl We Were about presenting the ISsu »TO thre 
eourt, PE considered at that tine, and it straelk mv mind as being a 
pradent thing perhaps, to put in those words as leaving no ground 
for anvbody else to take any view of it than that whieh which, as I 
sald, vou and TP very well understand.” 
Sf x-q. Will vou be so good us to refer te the agreed case, which 
isa part of the printed record, page 180 ? | 
A. I have it. 
52 x-q. Do vou find in that ease any stutement that the certificate 
given by the treasurer on the 20th of June, T8811, which is set out 
in full therein, was not given in full satisfaction ? 


(CCounse! ror the defendants obpeeted hae thie Question On thre SVOMN | 


that the certificate being set ont in full, it is not necessary to state 
wnVthing about what if contatmns.) 

A. IT do not think that statement is in ft. 

33 x-4¢. Whi did vou consider if necessary to have a statement in 
hie petition for riandinmias ineaist the treasurer, Whielr the treasnrer 
ve, that the certifieate was not in fall 
consider it necessary that such state- 


Wis ale: ¥ ed to be willing t to ol 
cnhintantedn tes Vou at rl bart 
yes shone } he inelod od] 

A. | lid not demur to a nareed Case, 

4 x-qg. Yousigned it, didn’t vou ? 

A. LT have no recollection that in preparing the agreed case, thi 
the additional averment “and not in full satistaetion ’?? ever oceurred 
tome at all at that time: [To made no suggestion, T think. of that 
sort to Mr. Easley, and [am unable to give any different reason for 
desiring it to be inserted in the petition against the treasurer than 
» LT have already given. 
$5 x-q. Is it not a fact that both Anditer Walker and yon 


1513) were of the opinion that if was Important to Insert the words 


le ngreed case 7 


thrift wihied 


. 


sand not in fall satisfaction thereof,” in the petition for man- 
deus in order that the terms of the certificate alleged in that peti- 


thon might pe understood 7% 

A. No, sit; Lut froin the faet that we thought it of suiheient in por- 
tance to put itn; of course we did, beeanse it was done; that is ft! 
idea Jam notsnreabout Mr. Walker. [think itis Hkely he did. but 
if anvihing, we thought Was necessary in order that our pene it) re} 
gard to the matter might be more fully understood as it occurred at 
the tine nd tus It existed. 

36 x-q. [understand vou, however, to say that vou did not on the 
13th of Jane eonsider it important that those words should be in- 
clided in the receipt or certificate which vou proceeded to direct the 
treastver to FIVE in order that your position might be understood ? 

A. [did not, because [ had no question on earth at that time but 
ag 
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that my position Was understood at that tiie by Mer levy and that 
the payinent made by them or by Hin tor the trustees Wis simply a 
pavinent 1m p) art and we were certiiving that faetp and no other fact, 

37 X-(]. I nnderstood V Ou to sav, Tio sul Hosta ‘oo ofthat when on the 
10th of November you examined thie proposed petition for miandam- 
us against the treasurer, you thougiit 1 possib le that some question 
Th} Helit be raised or some controve PSV MN arise regarding thie tacts, 
and that that was one of the indneemenuts which led vou to snggest 
the necessity that the words sand vot in full satisfaction thereot,” 
should be included In) the sill petition, Is | i 

A. [think [made a statement substantia 


ite X-(. Why did vou thins if possible that sueh a question or cone 


+ 


bal Correrc 
1] , [> 4 
PV to thal eikeet, 


troversv might arise ? 

A. Tean only answer it by saving, that in ail litivated matters 
there is no certainty about what questions may arise, and: inasmuch 
as it Was a imatter which [thought was plainly and ondy an issue of 
law, and as there Was no question In the words between us but the 

meaning of the act of 1865, that [thought it better to state 
1514 that more fully, or perhaps ina stronger scuse it expressed 
Wit thie certificate bepeecubat. abe { understood it sil the Thine, [ 


will say this, that Uliad not at the thine that suggestion in mey mand, 
nor have | at anv time understood that that amendment was miade 


tor the purpose Of s strengt thening this certificate. 

39 x-q. You did not insert it jor the purpose of weakening the 
certificate, did you ¢ 

A. Oh, ho ; of course not. 

40) X-(j. You did not insert it with the idea that it had no eftect, 
did you? 

A. Ohl. no; of eourse not. 

41 x-q. Then vou did insert it for the purpose of strengthening it, 
did you not ? 

A. Well, that may be a result, but it doesn’t necessarily follow 
that that was in my mind at the time as a Purpose, | 

42 x-q. Had you any other parpose in your mind 4 

A. [had this purpose, Mr. Root, as nearly, as clearive as [ can 
state and no other: to put it be vond Ontroversy, that at the time (be- 
Cause Mr. Kasle af and myVSe If were oe ar tke to these tacts as if. for 
justance, We were restating the facts as they transpired at that time) 
I had it in my mond to put those tacts as they transpire: doon the 15th 

June, and as they were understood Dy Us, ina postion that no- 
body could misunderstand. 

45 x-q. When vou were agreeing on the faets in the proceedings 
against the Governor. why didn’t you putitain then? : 

A. W el], Si} ; the only thin a {hist I Can saviis thatait didn't occur to 
me; [don’t think [ thought about it at all. 

44+ x-q. [ understood you to sayoon direct examination that the 
7 tition uOATSt the treasurer Wiis HOt shy nvreed CiLse., Are vou now 
of the opinion that you are mistaken in that statement 7 ) 


A. I don’t recollect that [made that statement. 


——- qa —-- 
s | 


object and intention of Mer. “usley cunidd vourself Wy dake 
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45 x-q. I LT recollect eorrectly vou were interrogated by Mr. 

Shields in relation to Mr. Easlew’s testimony, to the effect that the 

petition for mandamus against the treasnrer Was in substance an 

agreed case, With a view to contradicting that testimony, and 

Polo tn answer to his question vou said that that petition for man- 
dainus against the treasurer was net an agreed euse ¢ 

A. Welloit T made that statement DT have this to sav about it, that 

It Was not an agreed case as Tunderstand an agreed case nels ‘ry the 


stutute. We have a statute in this State which provides for a sub- 


Mission of a real controversy between parties. In that sense this 
petition for mandamus was not “ull agreed ense as T understood it. 

40 X-, Well, Mr. Attorney-General, il petition for mandamus can 
never He technically ahi avrecd CaSe, Can it ? 

A. Lthink not. [do understand it so. 

4i X- sf Did vou then understand the question as to whether this 

etition for mandamus was technically an agreed case, or whether it 
Was Ih substance an agreed case 7 | 

A. T certainly mast have understood it as a technical question, 
Whether it was) tec bnieally so. because | demurred to the Cause. and 
bv demurrer of conrse Was Guderstood to adimit the facts; [mean 
of the petition against the treasurer, but [do not want to be under- 
stood ana | did not want to be nnderstood iis disagreeing to the tacts 
stated im the peution Lor mandamus uwalnst the treasurer, 

45 N=. You dowt want to be understood as contradicting Mr. 
Kasley’s testhinony on that subject, do you 7 

(Counsel for the defendant objected to the question.) 

A. IT would like to refer to my testimony in regard to that J 


~ 


dowt recall the question in the shape vou putit. [have no objec- 
tion to answering it it Lenn get the testimony, 

49 x-q. Gen. Metutyre, I 2 jaar hinges you to say that it was the 
1s up the 


i) 


pleadings in this proceeding For Mandamus wviulust the treasarer 
to raise only a single question of law ? 

A. That was our object to get the views of the Sapreme Court; 
to get the decision of the Supreme Court, so to speak, on the statute 
ot L&bo. | 
50 x-q. Was not that the sole and only object of the agreed 
1516) case against the Governor ? 

A. Yes, SIP: ho other object. 

51 x-q. Also the proceeding for the mandamus agalust the Gov- 
ernor, Which followed the agreed case * 

A. Yes, sir; all looked to the satine end and fer the same pur- 
poses. 

52 x-q. There were then no proceedings, were there, between the 
20th of alee: ssl, and the Rhine of the original bill in this snit. other 
than the proceedings taken by agreement between Mr, Easley and 
yourself for the sole PUPpPose of test Ine thiset sHgle question of law ? 
A. Ne, sir; that w: isall We hb thy Wanted to vet the Opinien of 
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reel >t those pro- 


the Supreme Court on that statement, and the o 
ceedings Was tO get an oplmion On that statute. 

935 x-q. [have called your attention to thre agreed case as it ap- 
he printed record : vou have there the eertifieate whieh was 


pears on \ 
given by the treasarer to the trustees, coinplainants, set out in fall, 


‘4 


mauve vou not in the agreed case ¢ 


A. Yes, sir, 

54 x-q. Please examine the petition formandamus against the 
treasurer, which appears ON pages ive 
and see whether vou find there the said certificate set out 

A. Tt is not set out in form, but in substance at the end of the ¢th 


f sed. ot the printed reeord, 


‘ 
7 


paragraph of the petition. 

55 x-q. Do you find any statement there that any 
iven by the treasurer Whatsoever ¢ 
A. [tind an averment in the 7th section o 
10.000. and a further averment that no other certificate wonld 


certifieate liad 


t thie pavinent of the 


UE 
be given by the treasurer than such as is deserbed and reterred to 
In the 7th paragraph. | 

5U x-q. Do vou now refer to the following language, which appears 
“And the said Chappell, treasurer 


} 
‘ sQ7™,3/°71TZ2 Py ‘ 
LO CACCIL calidad GAG 


an 


CT) pruaQe LOG oft the printed record: 
as autoresaid, then and there refused and orpitted 
liver to the Governor of Missouri, and ever since lias so refused and 
omitted so to do, anal would not execute auny eertificate or recelpt of, 
or for the pavinent suid sum of S3.090 000, other than that it was 
id into the treasury of the State on account of the statutory mort- 
gage held by the State Ol} the road ot the siticl Lisarnitocal anid 
1517 St. Joseph Railroad Company, and not in 
thereot” ? 
A. Yes, sir; that refers to the description of the certificate given 
to the treasurer. 
o¢ X-q. Do you find any other re 
than that ? 
A. [think that is all, sir. 


i? | m ‘ i ae P 1 
eS X-¢. Do vou regard that as a sftafement that 


pa 


full satistnretion 


erence to thie sila eertificate 


—e 


heen PIVven i 

A. I thant it is implied that a certifieate had been viven, or 
Say the least of it, that the treasurer was Willing | 
mentioned there, 

ov x-q. [sit anything more than a statement that the treasurer 
Was Willing to give such a certificate as is described here ? 

A. Well, [can’t say that; [think it Haplies that a certificate had 
been given. 

GO X-(. [x anvthing more than a statement that 
nol willing re) FIVE any other certificate than such a one us Is deseribed 


the Treusuver Was 


here ? 

A. Yes, sir; but not essentially an averment that lie would 
vive that kind; that’s what I mean. : 

0] X-(. Would not that allegation be true i the treasurer had 


hat 
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hever given a certificate, but was willing to give such a certificate 
ils IS deseribed here ¢ | 

A. I think the language susceptible of that construction. 

62 x-q. Last question repeated. : 

A. My answer was that [ think the language was susceptible of 
that construction; that it might be understood from. that language 
that the treasurer was not willing to give any other. certificate than 
the one there deseribed, 

63 x-q. Well, if the treasurer had never given a certificate, but 
Wits ready to FIVE sueh acertifieate as 1s deseribed here, that allewa- 
tion would certainly describe it, wouldn't it ? | 

A. Lam inclined to think it would. 

(4 x-q. Does this petition then in your judgment inclide any alle- 
gation that any certificate had been given ? 

A. Well, Lam not willing to sav that it does not. 

65 x-q. Are you willing to say that it does 7 
that a reasonble construction of the 


A. T am willing to sav this: 
langnage employed there wonld imply that a certificate of 
lois the kind there described has been given, but at the same tine 
perhaps it may be susceptible of the construction that no cer- 
tifieate had been given, and that a certificate of the kind described 
would be given; that the treasurer was willing to give It. 
66 x-q. Do vou regard this allegation as being to any extent what- 


ever equivalent to an allegation that the treasurer had given the 
vertifiente 7 
A. Yes, SIV, [Tdo: [think it is so understood. 
O67 x-q, Do vou so understand it 7 
In view of my knowledge of the facts [ unquestionably so under- 
stand it. 
iS X-(. 
treasurer had viven such a certificate 7 
\. Had given such a certificate, such as is set out in the agreed 


You did understand that to be the allegation, that the 


ease to which that reters. 
OU X-q, Did vou understand this allegation that the treasurer had 


CLVEH suieh cl certificate as Is deseribed here Cot) palee LO7 oft the 


printed record 7 

A. Yes. sir: I think I did. 
x-q. Did von not know that the treasurer had never given a 
the words “and not in fall satistaction 
2 


70) 
certificnte which included 
thereof? which are included in the description upon page 

A. Of course [ knew that the treasurer liad only given the certifi- 


OG 


cate set ont im the agreed case, 

71 x-q. And you knew that he had not given the certificate whieh 
is described (1) prtae 1G. clic Vou not ¢ 

A. 1 knew the certificate lie lad given did not embody the same 


language precisely as the one there described. 

f he X-, [sit not one of the mitertal differences between the nereed 
case and tne petition for mandamus alist the treasurer that the 
avreed Coase slleves thraat thie (Peaster did, Cth the Oth of June. ISN]. 
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execute and deliver a certificate in the words and figures therein set 
forth, and that the petition for mandamus against the treasurer con- 
tains only an allegation that the treasnrer would not give any other 
certificate than such a one as is deseribed here on praree YB: 

A. You ask me for an opimon as a witness. It can hardiy be 


expected that [To can five an opiNon us to a material or in- 


1519 material averment in the petition, 
re X-(. Do you you decline fo vive sueh tlt} opinion ¢ 

A. Asa witness, | decline to give anv legal opinion, fT don’t 
want to give legal opinions as a witness. 

74 x-q. As a matter of fact, does not the petition for mandamus 
against the treasurer differ from the agreed case in this, that the 
agreed case contains the allegations that, on the 20th of June, T8811, 
the treasurer did execute and deliver a certificate in the words and 
figures therein set forth, whereas the petition for mandamus against 
the treasurer coutains no such allegation, but an allegation that the 
treasurer would not give any certificate, except suchas is described 
therein 7 

A. Yes, sir; that is substantially eorreet; that there is that dif- 
ference between the mandamus petition and the agreed case. but it 
is also true that Mr. Kasley agreed that the mandatius petition should 
eontialn that different statement. 

7) x-q. And vou also agreed with Mr. Kaslev that the difference 
shoulda eXIst, did Vou hot ¢ 

A. Yes, Sir. 

76 x-q. Is not this a fact, as was stated by Mr. Easley in the an- 
swer Which was read to you from the printed record in vour direct 
exaltation, thriat thie packndtmus Case Was Fotten ty PHONG the 
fact of the certificate solely for the Purpose Ol avoldine the question 
on jurisdiction as against the Governor 7 

A. It is not so, 

14 X q. In what respect Is that not the fact ‘ 

A. ft is nota fact a fact in tliis respect, threat there Wis ho verbil 
understanding between Mr, Hasley and imvsell that the certificate 


set out In the agreed case should be ignored; there was no stipula- 


~ 
Ss 


“4 


tion that it should be ignored; there was no mention made. as far 
“is | remember, of a word looking to the ISNOLINGE ; there never Was 
a word said about ignoring it; that is what [ mean to sav; no stip- 
nlation ; nothing of the sort. 
78 x-qg. The word * ignoring ? was not used between vou, [ sup- 
sapEeS F 
A. No.wsir: and no words of similar Import, that [T know any- 
thing of, 
Lo20 #9 x-q. Tt was agreed between you, was it not, that to the 
extent that the faet of the certificnute is lfnored In the petition 
for mandamus against the treasurer, it should be ignored? 
A. It was a fact it was agreed between us that these words should 


' 


be putin, but as to any conclusion trom putting those words in, there 


Wis Ho agreemelht. 


. 
Aa Os 
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SO x-q. You understood the difference, at the time vou agreed for 
cL Pt ciatnus jit tition. aid You not, between the statement regarding 


= 


‘ 


the certificate in the mandamus petition against the treasurer, and 
the statement regarding the certificate In the agreed case 7 

A. [think Tdid, sir, TL understood there was a difference. that is 
to sly, | Hnderstood thiset those words would be added in the deserip- 
tion oft the cortificente. 

Si x-q. Did you not understand the whole difference, which yon 
now understand to exist, between the allegation regarding the cer- 
tifivate In the mandamus petition, and the allegation regarding the 
certificate in the agreed case 7 ) : 

A. PE did not institute in my mind any comparison, nor consider 
(that [bave any recollection of now; Lam sure [ did not) the dif- 
ference between the certificate, ws set out in} the agreed case, and 
the proposed amendment ‘and not in full satisfaction thereof. ex- 
Cert ils | have heretotore stated, thisut threat Wits, To iy mind. ca bore 
forcible expression of What was contained in the certificate; that is 
as daras Linstituted auiy COMPparison, 

S2ox-q. Last question repeated. 

A. Ti anything occurred to me as to the difference between the 
certificate in the agreed case and the averment in relation to it in 
thie petition LOr brryckavedcun us, | SUP pose it Was not different from What 
[have undertaken to explain here. 

83 x-q. Who prepared the agreed case against the Governor ? 

A. Viv asley Wrote if Up. 

S+ xX (}. When did Vou first see it ¢ 

A. Lam unable to state that. L have at this time in MV posses- 

SION. ral letter trom Mr. Creorge W. Masley, dated September 
[52100 Plan which he acknowledges the receipt of the manuscript 

It) thre agreed Case, Mr. Masley head prepared the manuscript 
tor examination, and DE had examined and made several suggestions 
of amendment. a number, and LD think D have a memorandum of 
them: Liaven’t it with me; and Thad sent it back to Mr. Hasley 
With mv amendments. This. of course, must have happened prior 
to the 19th of September, but how long Lin unable to state; not 
a real While, though, [ think. 


So x-q. Fix as nearly as you can the time when the original man- 


+ 


useript aad the agreed case against the Governor was submitted: to 
vou for vour eXumination and amendment, 

~ A. Lean ouly approximate it, as [ havemt attempted to fix it by 
reference to any letter, if | have one, \ly best Ini pression would 
be that T received it from him as early as the 10th or 12th, or about 


that. of September. It rather seems to me [Twas a little delayed in 
sendine the mummuscript baek to hin, but that is as near as I think I 
sy i 


So xX (J. The lOth of September f 
A. Well. somewhere thereabouts ; 1 miiehit have been later or 


te 
? 


: | ; ) i ae ee 
earlier: it mieht have been-a little earlier or & little later. 


S6ox-q. Did Mar. itasley come to Jefferson City on that occasion ¢ 


fey gf 
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A. [think not, sir. 

Si X-(. W here did Vou SCC iin ¢ 

A. I didn’t see hima at all at that tlie, 

88 x-q. How long before that had yon seen him ? 

A. I can’t sav; he sent the manuscript tome trom Tlannibal, and 


I examined ‘8 and. cls [ remember, Per Lhe “| if Dick TO hiian with 


the wnendments he suggested, 
section and place where he wanted it altered, 
89 x-q Was that parsaant to some Ww understanding which dad al- 
ready been reached between you ¢ 
A. I think it was, sir. ‘ 
G9 x-q. Where was that understanding reached 7 
A. I can’t Say. 
100 x-q. When was it reached ? 
A. Sometime during the summer, [ think; alone in the suminer, 
but Tam unable to fix any date. To can remember of no 
1522. date; Tam totally unable to fix any date, 
101 x-q. How many conversations were there to get up to 


calling his attention, [ think, to the 


this understanding : 

A. Well, [ can’t say that. 

102 x-q. Who first proposed an agreed case against the Gov- 
CrHor ¢ 

A. Mr. Easley. 

103 x-q. Where? : 

The first time that | recall ct anvthing about the agreed case, 
that is, [ mean any interview with him personally, Was in may office. 
lie Was there sorme time betore he sent hie this Manuscript. cuniid [ 
know it from this circumstance. Myr. Easley told mie that his idea 
Was to get an agreed case under the statutes, and he took down the 
statutes from muy desk and called my a Aa to the statute which 
provided for submitting ane agreed Case, thie parties wsreelng about 
the facts and making an affidavit that it is a real case, ete., and I 
stated at the time that [ didwt think it could be done. Tle said it 
could, he thought, and farther stated that his object in taking that 
course Was to avoid the question ot irisdiction Aciinst the (rOV- 
ernor ; that if we proceeded against the Governor by a direct pro- 
eeeding by mandamus the question of jurisdiction would be raised 
onus, and it was to avoid that. That interview occurred before 
any communication Was had between us. that [T now remember of, 
I think it must have been some time iy August ; itmieht bave been 
earlier, I know this very well, that up to that iad a lad enter- 
tained the idea that the proceeding would be by miandamus. And 
[ may state further now, upon reficetion, that T eontinued in the 
be lief that the proce eding would be by mandamus until he notified 
tne lis intention was to make an agreed Guse, 

104 x-q. Had you, subsequent Ivto the 13th of June, 1881, had 
any other conversation with My. Kasley Von the subrect of a legal 
proceeding to secure an assignment of the State's i ie prior to the 
conversation to wh ich Vou lav QC just referred ¢ 


lad 


qe 
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; : : ; 
A. It £ had. I can’t reinember: | don’t remember, 
105 A-(. Please Hx the date oft th: it conve rsiit] Ob, as nearly 
cls Vou Cah. 
The only menns L have oft fixing it is this: the letter referred 


? 


to i the 1Sth of Se ‘ptember ack nowledge s the receipt of the mann- 
script of the agreed case, and im v recollection is that at some time in 
inv office previons to that—and I will say some time in August, and 
perhaps as curly as the middle of August; I can’t say, but it seems 
too tre thre re Was ¢ ‘onside rable t time between the time when We talked 
about it and the time when J received the manuse ript; bat [can’t 
fix it nearer than that, and [have no recollection of an convers sl- 
tion between us in relation to legal proceedings after the 15th day of 
June up tothe time when we began to tallk about the ag en Cust 
l(}¥) q. Dic vou spe na the Whole Of the Siiminer snd chaatubiiinh at 
PSST in Jefferson ity f | 

A. Yes, sir; nearly so. 

[07 x-q. During that period were vou absent ? 

A. Well, Dwas absent two or three davs rather late in the season, 
away from town at Sweet Springs, in Saline county. Dam inclined 
to think it must have been in September, from the fact that a day or 
two aiter T went there the house closed and the guests all left, and I 
Went home, and that’s the nearest I ean come to that. ‘Then |] was 
absent on another occaston over at Moberly two or three days, and 
that was during the Moberiv fair; but I domt know when the Mo- 
berly fair was: Twasn’t at the fair. I think probably that was 1n 


“(. Did vou have any consultation with the Governor re- 
garding this agreed case agalust him ? 
A. Yes. siv: I think I did. 

109 x-q. When ? 

A. Well, some time along in the summer and early part of the 
full, Dreckon. IT think when [ got that manuscript [ submitted it to 
the Governor and auditor. 

110 x-q. Didn't you have a consultation with the Goveruor In re- 
eard to the making tip) of the agreed ease between Vou and the com- 

plaimants in this suit or thet ‘allroad company before Mr. Easle Vv 
1524 prepared the manuscript 
A. You inean the aed Case proper i 

111] X-(]. Yes, 

A. Well, T think it is likely I did, 

112 x-q. You wouldn't have used the expressions to Mr. Hasley 
Which would have led him to go on and prepare the manuscript of 
an agreed case against the Governor without some sanction trom 
the Governor, would vou ? 

A. Oh. no. sir: I uuderstood very well the Governor had no ob- 


Je ction to the agreed case—none, 
ae | —_— awe es 
113 x-q. Did you understand that at the time Col. Easley talked 


With vou first t about it? ; 
A. About the agreed case—-ol, I suppose I did. [want to say 1m 


Loo 
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explanation that [am running back and forth. more or less. two or 


three times a week, and sometimes every day. up to the capitol, and 
that I don’t keep any memoranda bow Miaduyv times I vo there, or 
how manv times to the Governor and the auditor and the treasurer, 
Sonictimes thev send for me ana SOmMeTIeS [ (Fi), canal [ have made 
1 oreat many visits there that I can’t give any account of, 

‘114 X-(. It’s very difficult, of course, for vou to fix the time or 
circumstance at which apy particular conversation occurred % 

A. It is not so with reference to some particular conversations, 
but to a great many, and particularly those that T have no particular 
marked eireumstanees connected with them. Of course i ean’t re- 
collect. | 

115 x-q. Your impression is at the time Mr. Easley talked to you 
first about this agreed case you knew that the Governor would con- 
sent to making up the agreed case ? 

A. Yes: Ol; Ves, SIP, [ should not have taken any Steps in it ntvVe- 
self without knowing the Governor would agree to that. As atmiat- 
ter of tact I know he had no objection to it. 

116 x-q. Did you have any communication with Mr. [lasley be- 
tween that first conversation touching the proposed agreed case and 
the letter of September 19th, to which vou have referred, from him 
to you? 

A. [can’t say that Thad. [recall none at this time. 
1525 117 X-(. You do not recall the tine or place or circume 
stances of your acquiring Mitormation that the Governor was 
willing that that there should be an aereed cause 

A. No, sir; Dam not able now to state just when and where we 
talked about it, but [have no doubt we did talk about it. none at all, 
and thave no doubt that [ understood at the time that bwauas corres- 
ponding and talking With Nir. Masley eubourt this mratrer {hast the Gaov- 
ernor was Willing. [may say now, Dam reminded that as early as 
the 6th of July [remember that the question was) discussed in the 
board of fund commissioners of the prospective agreed case as early 
as the 6th of July; but why I happen to remember that is owing to 
the tact that I know on that dav. the 6th of July. we had a meeting, 
and that at that meeting a certain question in reference to the State 
finances were discussed, and [ remember ail the views we entertained 
In regard to it, and by that Tam enabled to remember now that on 
the Oth of July this question of vetting the Opinion of the Supreme 
Court was talked about by the tund commissioners. L have not 
thought of it until this moment. 

| 118 x-q. ‘Then it was not a new proposition to you when Mr. 
Kasley suggested the agreed case at the interview to which vou have 
Just referred between you and him ? 

A. Well, [should say it was not a new proposition to me. that 
some sort ot a resort to the Supreme Court should be had: more 
properly that’s what [ wish to say; as to what particular form that 
should come in I don’t think that as early as the 6th of July we kuew 


oe 


au 


awe 
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r thought just What form it should be got up itt; LT am quite satis- 
fic d I did not know at that time. , 

11) x- ‘fs You domt mean to be understood that on the 6th of July 
the quest Hon of an Al@Pree d cuse Was discussed by the tund ecominis- 
sloners 7 

A. No, Sl] Ir; [| don’t mean to Say that; I mean to Say that 
226 the question of getting the x eg of the Supre me Court was 
talked about at t that Miecting « tf July Oth. 

120) X-(. Is it nota tact that your dine regarding the probability 
OV possibility Of an agreed case Were not derived ut _ Meeting ? 

A. Yes,sir; dT think this, that the proceeding in that form had not 
then occurred to me, and was not us oa h dise ussed, is the par 
tienlar kind of proceeding, but the question of getting from = the 
Supreme Court, Dam quite clear that was talked about, of getting 
sole opinion from the Supreme Court, that is [mean in our discus- 
sion at that time. We looked forward. mentioned and looked ftor- 
ward, to a@ deelsion of the same Court, contemplated it. The 
fact is all that SUuITnIMmMer We Wer ‘looking to a decision of SOMLe kind, 
to try to get the opimion of the Supreme Court as early as possible 
In the term, and that was mentioned, [ know, at the meeting on the 
Oth of July, and perhaps at other times. It was a general expecta- 
tion, | think, of the fund commissioners all along during the season, 
that is somewhere from the tinie of the adjournment of the Sapreme 
Court, which was sometime in June, 

l21 x-q. Gen. MeTntyre, in all the proceedings which took place in 
the Supreme Court of the State were not the successive presentation 
of the questions which were presented expedited by the harmonious 
co-operation of both Mr. Easley and yourself ? 

A. I expect they Were to some extent, 

lv2 x-q. Wasn’t it within the power of the officers of the State to 
delav Mr. Easley in obtaining any determination from the Supreme 
Court 1h those proceedings ¢ 

A. 4 SUP PIOse that if the officers of the State, including InVvse & 
had desired, as litigants sometimes do, to procrastinate and put off 
we could have occasioned SOC delay, but 1 wall Say further, that we 
had no desire to do SO; We di} hdn't Watil any delay. 

125 x-q. Then, it [ understand the state of affairs, during that fall 

and winter up to the first of January, 1882, Mr. Easley was 
1527. =there trom time to time applying to vou, as the legal repre- 

sentative of the State and its officers, to co-operate with him 
in obtalning as speedy a determination as possible of the question 
ius to the construction of the act of 1865, and you assenting to his 
requests and assisting him in getting Into court and getting a deter- 
TIPLE ition as spee ab ly as possible 

A. I would say rather during the stupmer and fall of ISS81., and 
up to the submission of the mandamus against the treasurer; that 
covers the period, ; | 

124 x-q. During the period to which von refer that was the faet, 


Wish t it 7 
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A. Yes. sir, it was the facet; we were concurring in trving to get 
the Supreme Court te construe tor us the aet of T865.in order to de- 
termine Whether the railroad company—we always said the railroad 
company—whether the railroad company had paid enough money 
or not, 

125 x-q. Was that not one of the courses by which it was proposed 
to obtain such a speedy determination or preparation ot the papers 
upon which you proposed to go into court in such a manner that ony 
a question of we! would be raised upon then ; 

A. Yes. sir: that is the wav [ understood 1 

126 x-q. | hme you to say that pearl that period in which 
vou assisted Mr. Easley in getting a speedy determination, and in 
which von were both preparing and ne pow papers which 
should raise only the question of Jaw, Mr. faslev did) not charge 
that the State officers had been guilty of any deception ; is that a 
tact 7 


12¢ X-(. [f Mir. Masley had charged that the officers of the State 
had been guilty of any deception, and had sought to imecorporate in 
the papers upon which he wished to go into. court a statement 
that the officers of the State bad been gnilty of a deception in 
their dealings with the complainants in this case or with the rail- 
road company, would it have been possible, upon such papers, to 
have presented purely a question of law ? 
1528 A. Lam inclined to think not; but at the same time there 
was no difficulty in Mr. Easley presenting an issue of that 
kind, if he chose to do so. 
128 x-q. Would not the presentation of an issue of that kind wens 
necessitated a trial of an issue of fact and a Jone di lay in securing 


oe 


the opinion of the Supreme Court on the construction of the act a 


1865? 

A. Not necessarily, as I widerstand it; Mr. Easley might have 
penes his petition for a mandamus against the treasurer as I 
think, or I will suv at least that he was certainly not without some 
Ineans OF presenting a case of that kind to the Supreme Court and 
asking for rehef at their hands, if he had seen proper to raise this 
issue, Charging that there had been fraud or deceit or anything in 
that way, sé 

(ast question repeated. ) 

A. I desire to alter mvVanswer in this we ay The pestion as [| une 
de rst: nd it Involves ra} question ot } raetice and ie eecdin: ws ny the 
eourts if sue I issues of ft: ict lh: cu ayer 3} riulse ‘| if would pre ri: Lpos have 
sinpeitiimenaent the issue of taet, buat [ ; un Hot disposed to say 
thiat Mr. DF isley night not h: ve, by other Proceet hers vrotten the re- 


Vs - 


lief that he was entitled to, if there had been such a state of fnets, 
but such a question involves speculations that are ontside of the is- 
sues in this ease, 

nai tt Mr. Kasley had charged that the State officers Jud de- 


ive «| the COT) F ainauts ith this sult. aor hisacd charcedc thisat the COM 
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eng were entitled to relief upon. the ground of aecident, sur- 
prise, or nustake, alleging facts that are alleged in the amended sup- 
= mental bill in this suit. would vou have consented to an agreed 
“use Containing those, or demurred te. a petition containing them ? 
A. J could hot have done either, sir; no such fact existed : it was 
liifrue, ana i the ‘refore { eould not have elther demurred or admitted 


X-(. You would not have done so, would you ? 
A. No, sir: T would not. 

3] xq. The plaintiff's printed record in this case contains 
[528 710 printed pages, and we have been sitting here taking testi- 

monvy On behalf of the defendants for four di: ays, and are not 
vet through. Do you know of auy reason why the trial of the issues 
Which are raised in this case would not have taken as long if thev 
had been raised by Mr. Easley in the proceedings in the Supreme 
Court % 

A. Yes, sir; [think [do; [think that if Mr. Easley had raised 
these Issues and submitted them to a jaryvin ays? préus court, [think 
we would have got them through anid got them Up to the Supreme 
Court, and the case advanced and disposed of long ago as far as the 
State courts are concerned, | 

152 x-q. Your idea is that a question cof fraud, accident, surprise, 

and mistake would have been subniitted to il jury, Is it ? 
A. | A SUP POse if there were questions of fact about whieh ‘there 
Was a dispute and such facts as are snbimitted to a jury for trial, | 
suppose they would have to be tried in that way; IT domt know how 
eme, 

[255 X-«, [low Jong does it ordinarily take in a litigated case in the 
State of Missouri to go through the trial courts and get a judgnient 
in the Supreme Court ? 

That depends entirely, sir, upon circumstances. [To will answer 
you! question 1h th Wav vou, doubtless. Intended it to he suswered, 
Ordinarily, a case coming up to the Supreme Court, b mean a civil 
ense OF “i misdemennor Cise- Will, as heal as I Call tell]. tale SOTHC 
three vears; that is in the ordinary course of business, but in our 
Supreme Court, upon motion tiled and notice given to the ae 
party, and no averment in the motion that questions of publi inter- 
est are involved, the court is disposed and often do so—hus done so 


? 
lv CSC 


Upon my own motion—advanced the cuuse and taken it ap aihough 
itonav have been filed in a court, but verv recently docketed; the 
first order is to docket it, then to advance it and set a time for hear- 
ing. so that a ease is not necessarily In the Supreme Court as 


much as two weeks—l might say not necessariiy— until itis advanced 
and set fora hearing, an early hearing, on the docket ; but in 

1550 a pec hat iti ist bea: jie sth rn of some public importance, 
134 x-e The de termini: itlon of thst question woul lL depend 


very largely npon the officers “e the State in cases in which officers 
ol the Stute were se ICs, would it not 7 . 
\  Tcun't sav that it would. My opinion is that if a matter of 


_~ 
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that kind was presented to the Supreme Court by the adverse party, 
“ it is the party ndverse to the State, that the Suapre me Court would, 

there was sufficient merit in it, take it up and advance it whether 
>t State was willing or not, and, think, they would have done so 
in this case; that is my opinion in this matter, 

135 x-q. In the argument of the mandamus case against the treas- 
urer we the Supreme Court, Was any other question presented by 
counsel than the question of the construction of the act of [S605 4 

(Counsel tor the defendant objected | 0 the question as Inatnaterial,) 

A. No, sir; I think that was the only legal question presented, 

136 x-q. Did vou argue anything else * 

A, I believe not, si 

137 x-g. Did Mr, Easley argue anything else ? 

A. Well, Mr. Kasley, | remember, argued in his brief on this ques- 
tion, that they were entitled to benefits on account of a set off I 
know he quoted trom authors on set offs, and presented some ques- 
tions of that kind, bat his brief, L suppose, will explain that better 
than Tecan, but [am inclined to think, though T have not looked at 
the brief for a good while, that there was something in it about this 
one-and-a-half per cent. or two-and-a-half per cent.; but Tam not 
positive about that. 

38 x-q. The 5th section of the act of 1855 7 

A. The dth section of the act of 1855; [ am not positive about 
that; [T have not looked at the brief for a lone time; not since we 
argued the question, I believe. | 

159 x-q. Were there any questions presented to the Supreme Court 
except questions of law arising Upon the petition and demurrer ? 

A. LI think not. 

140 xq. And if anybody had — anv statement in the 
155i Supreme Court upon that argament relating to any alleged 
receipt by the othicers of the State, if would have been entire- 

ly outside of the record, wouldiwt it ? 

A. Well, it might have been outside the record: lawyers verv 
often get outside of the reeord., 

141 x- (. [ nouderstand vou to Say that there was a meetin: Ss of the 
fund commissioners on the 8th of February, before which Mr. Hus- 
ley Voap) peared and made an argument ¢ 

“A. Yes, sit > TL think that was the apie 

142 x-q. That there was no other necting of the fund comuns- 
sloners yt which the qne stion of the pavinent Which was bropose “don 
Mr. Dowa’s letter of January 19th, 1881, was considered until the 
meeting of the 4th of June, 1881 % 

A. I think my statement was this, that there was no other meet- 
ing from the 8th of February until about the 4th of June. 1881, at 
Which I remember Mr, Easley to be present; he was present at both 
these meetings. r 

(). Was there any meeting between the meetin: vy of the Sth of 
February and the meeting of the 4th of June at t which any action 
Was taken bv the fund commissioners upon that subject 2 


' 
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A. [ recollect of none. 

(). ‘There was, then, no other meeting from the meeting of the 4th 
of June until the meeting of the 13th of June, at which either Mr. 
rasley Was present or any action Was taken by the fund commnis- 
SIOHCrS £ 

A. [think not, sir. 

(). There were, then, no meetings of the fund commissioners at 
Which either any official action was taken, or at which Mr. Easley 
Was present, except the meeting of the eighth of February, the 4th 
of June, and the 13th of June? 

A. ‘Those are all that [ remember. 

(). You gave to the board of fund commissioners, on the Sth of 
Pebruary, an opinion regarding your construction of the act of Feb- 
ruary 20th, T865 ? 

A. [dot think [stated [gave it that day ; my impression is I gave 
it betore that; it was about that time, but L think it was a little be- 
fore that. 

(). Was that opinion in writing ? 

A. No, Sur, 
1532 (). Did you give that opinion from a written memoranda ? 

A. [had some memoranda, but, as well as [ remember, the 
memoranda contained but little except, perhaps, some reference to 
pages, &c., and perhaps some decisions; [had been investigating the 
matter as well as [T could, and giving it as much attention as [ could, 
and TP think Thad made some little memoranda, strictly memoranda, 
for the purpose of being better able to refer to the statutes, and, per- 
hitps, some sections, 

(). Did you procure the memoranda ¢ 

A. TE did not; [ do not think I preserved it; [wasn’t requested 
to give a formal written opinion for the purpose of being filed, bat 
to examine the question and give my opinion orally, 

Q. What did Mr. Walker say to the fund commissioners at their 
meeting on the Sth of February about the condition of the State 
debt ? 

A. Well, Fam not positive that he said anything on the 8th of 
February: that is the dav Mr. EKaslev was heard, but about that tiue 
the question of the bonded debt of the State was talked about ; 
Mr. Auditor Walker was the man that did the talking; [ knew but 
little about it. and the Governor knew no more, [ reckon, and Mr. 
Walker talked about it—how many bonds the State had outstanding 
and what bonds were subject to call and what dates. 

(). Was that before it was agreed that Mr. Walker was to go to 
New York ¢ | 

A. [think it was, sir; our interviews in that matter were of a 
colloquial claracter; he would talk to us in the board, and tell us 
what he knew about the outstanding bonds, how many there were 

and how many were subject to call. 
©. At the meeting at the 8th of February, 1881, Mr. Dowd’s let- 


e° 


ter dated 19th of January, 1831, was before you, was it not 7 
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A. Yes, sir; I think so. 

Q). Did you understand that Mr. Walker was going to New 
York ? 

A. Yes. sir; that was mv understanding. 

(). Were you present at the conversation or consnitation 
1533 in the course of which it was agreed he should goto New 
York ? 

A. Lam not able to say positively whether [was present when 
that was determined or not, but I remember about the conversation 
between us, that I conidn’t go, and that the Governor said he couldn't 
eo, and the conclusion was that Mr. Walker would go, and my best 
impression is | was present when that was concluded upon by us. 

Q). Was that at the meeting of the fund COMmMNISSIOners 7 

A. I think it was that day, probably after Mr. Easley had been 
heard; probably after we had adjourned. My best impression is it 
Was after we had adjourned and we were all standing around and 
talking together, as we often did after a little consultation. “That 
wus the result. 

(). Betore the fund commissioners separated ? 

A. Yes, sir; I think it was probably before the fund comutnission- 
ers separated. They had at the time determined that Mr. Walker 
should gro tO New York. 

(). Betore you left to go to your building, or vour office ? 

A. Yes, sir; that certainly was the understanding. [think it was 
at that time. 

Q). What did Mr. Walker go to New York for ? 

A. Mr. Walker has stated in his report, set out in your bill, what 
he went there for, and IT do not teel that [ean state it any better than 
he has there stated it. That states my understanding of his purpose 
1D rong there 

Q. L want your understanding of it in vour own words. [ want 
you to tell me what vou understood he went to New York for. 

A. Well, sir. there seemed to be an impression at that time that 
this money could be atilized in calling and paving off the bonds, and 
Mr. Wailer was better posted anid better acquainted with the bonded 
debt of the State than either of us, though TL domt know that that 
was suggested as any particular reason why he should go there, but 

that I state, however, as a fact, and my understanding 
1534. of his visit to New York was that he should @o there and 

confer with Mr. Dowd wand other officers of the road, and in- 
form them of the condition of the State’s indebtedness; to have a 
conference with them, and to ascertain more definitely what they 
proposed to do, and to show them that we could not do the thing 
proposed by Mr. Dowd. That was what [understood Mr. Walker's 
visit to New York was for, and I will add, uot with wany power to 
consummate anything, No propositions were suggested to Mr. 
Walker that [have any recollection of, to be made. 
(). The object, then, was to inform the officers of the failroad 
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COM pany fully us fo the pie fition occupied by the ottieers of the Stale it} 
relation to Mr. Dowad’s proposition, Was it not 7 
A. Yes. sin Mr. Dowd had stated in his letter, in substance. in 
the pavinent of that money they wanted to pay it so as to be of as 
little tronble to the State as possible. That seemed to be the idea in 
the letter. The letter seemed = to convey the idea to miv mind, at 
least, that there was a disposition on the part of Mr. Dowd to recog- 
nize the fact that the State had fora long time been kind toe the rail- 
road in loaning it its credit, and that they wanted to—I am not 
sure, but the langaage was to embarrass the State as little as possible. 
Jam not positive about that, and [do not want to be understood as 
reciting the fangnage of the letter; but I do Say thev wanted to Pav 
the money so us to make it as little embarrassing to the State as pos- 
sible, in of the fact that we didi’t know what the conclusions might 
be if there was a perfect understanding between the railroad officers 
and the State as to the actual condition the State was in, and that 
Was one of the reasons—one of the considerations—that indueed us 
to agree to Mr. Walker going on to New York. 
(). You understood he went there for that purpose as the repre- 
rentative of the fund commissioners, did you not 7 
(). Yes, sir; P think for whatever purpose he went, he went 


1535 as the representative of the fund commissioners, 

(). Did vou entertain au idea at that time that the result of 
his visit to New York night be, or probably would be, the reaching 
of snchoan understanding between the railroad company and the 
officers of the State, that the expressions contained in) Mr. Dowd’s 
letter, to which vow have reterred, would receive full effect ? 

A. Well, Lean only answer, that as to what would be the result 
of Mer. Walker’s going there, [do not think we had any very defi- 
nite iden, itl least I did't, I knew there Was ras controversy til that 
ime.or a difference of opinion existing, and LT hoped, I will say, that 
Vv Mr. Walker’s going there there night be such an understanding 
rrought about between him and the railroad officials as that they 
would abandon the idea of paving the money, becanse we didn’t 
Want It pula ; or that there might be, possibly -L don’t know, [ 
don’t think [undertook to study it out im iy mind how it could be 
done, but TL thought it might result in some solution or in some re- 
turn in the matter that might cOtnpehsate for gong there, at least. 
(). Was there any official action taken at the meeting of February 


4 
t 
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Stl, other than the eonclusion to send Mir Walker to New York ? 

A. No other that [ know of, in reference to this matter. 

(). LT understand you to sav,on Mr. Walker’s return he detailed to 
the board of fund commissioners the result of his interview 7 

A. Yes,sir. 

Q. Including the suggestions regarding the installment plan ? 

A. Yes, sir. 

At this point the further taking of this deposition was adjourned 
until to-morrow at LO o’cloels a. ma. 
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ST. Li UIs, Dts LOth, 1) o'clock a. thi. 


Parties met pursuant to adjournment, and the further taking of 


siulid Geposition Was resumed as follows : 


1536 Cross-exainination of D. TL. Metntvre resumed : 


x-q. At what time wus the letter of Mir. Dowd to Mr. Eas- 


ley, dated April 19th, 1881, and appearing on page 167 of the printed 
record, first handed or shown to vou 1 

A. The first place that [saw the letter was in the anditors office. 
Whether it was handed to me by the auditor or the Governor I do 
not recollect, neither can I fix the date, but L remember it was in the 
auditor’s office, and I read it. 

x-q. Did you read it caretully ? 

A. Well, I read it over, [ suppose, sufficiently to understand it. 

X- That was, of course, after the date of the letter ? 

A. | thinks it could not have been lone iter the late ot the 

(). Some time in the latter part of April, 1881 7 

A. The letter had been sent to Mer. Husley, ancl it ay be he sent 
or brought it to the capitol trom: Tlannibal. 

(). Xx-q. Who retained POSSeSSION of the letter; did Vou see it ? 

A. The letter had been in my possession for a cousiderable while, 
and [think it is quite probable it remained in miy possession. Some- 
times letters would be lett with the auditor and sometimes In my 
hands. 

(). Had there been any action of the fund commissioners, or of 
apy officers of the State, in relation to Mr. Dowd’s proposition, con- 
tained in his letter of January 1yth, ISS81, between the retarn of Mr. 
Walker trom New York and the time of your seeing and -reading 
this letter of April 19th, 1881 4 

A. Properly speaking, there was no action, L think, taken. 

x-q. What is the distinetion in your mind which leads you to say 
“properly speaking” 7 

A. [mean this only: that we may have had some meetings in 
Which the matter was considered or talked about, but no action was 
taken. 

x-q. Did you understand the installment plan as proposed by Mr. 
Waller ? 

A. [ think I did. 

1os7 x-q. Was there anv communication from the fund com- 

missioners, or any of them, or to your knowledge trom any 
officer of the State to the officers or directors of the Tlannibal and 
St. Joe Raulroad Company between Mr. Waller’s visit to New York 
and Mr. Chappeil’s Visit to New York on the 2Oth of June, except 
in so far as you may regard the communications to Mr, Kasley as 
being communications to the railroad company or its officers 7 

A. [ have no recollection of any communication between the 
dates mentioned 1D Your question directly with the trustees or the 
railroad in New York. 

x-q. You have stated that, on the 14th of April when Mr, Has- 
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lev’s letter to Mr. Root of that date, appearing on page 162 and 3 of 
the printed records, purports to be written, that the fund comnission- 
ers did not know, or vou did not know, what the railroad company 
would do in regard to the installment plan, sit that correct ? | 

A. Yes, sir; [didmt know certainty. If the fund comuiission- 
ers didvit was unknown to me. 

x-q. Were you, during the period from Mr. Walker's return from 
New York in’ February until vou saw this letter of April 19th of 
Mr. Dowd to Mr. Easley, anticipating or expecting some comuni- 
cation from the railroad company in relation to the installment 
plan 2 

A. Yes, sir; L should think we were, from the faet that Mr. 
Walker lad reported the sabiussion of a proposition of that sort, 
and the report of the further fact that he had been notified by Mr. 
Powel thasuf it would he snbrunitted too I the board Ot direc ‘Tors 

x-q. You have heard Mr. Wallcer’s goin regarding the inter- 
views Which he had with the officers of the r ailroad company in New 
York in February, ISS81, and the testimony of Mr. Dowd, Mr. Root, 
and Air. re 1th reward to that interview, have Vou not ¢ 

A. Yes, si 

X 4. Have vou any different understanding now regarding that 

Interview than vou had during the period which elapsed be- 
1558 = tween Mr. Walker's return from New York and the 20th of 
June, ISS 7 

A. I cam’t sav that [ have. 

x-q. You understood the interview then as you understand it 
HOW 7 : 

A. Well, | hiay Suv having heara the ft testimony of t} ic varlous 
Witnesses with regard to if that [ perhaps understand what I then 
understood ima poh way, u little more clearly than [ then under- 
stood it, perhaps. ‘That isall the difference that occurs to my mind, 

X-q. Lay contemplation ot the possible CONSCGUCTCSS of Mr. Walk- 
ers visit to New York, did) vou include, in vour own mind, any 
idea that by any possibility. the railroad company would pay the 
State during the vear [S88 the fall amount of the principal and the 
Uhinatured COUPONS Upon the State aids bonds ¢ 

A. At the tine when Mr. Walker went to New York I did not 
know what the principal and the unmatared coupons would be. I 
did not know what it was; [ had made no ealeulation and none 


had been made as far as | know. 

X-(. When was that calculation first made by the officers of the 
State. or When was the result of the calculation first mentioned be- 
tween them, to vour sincnuabas ? 

A. The first calculations that were made of that kind at that time 
that [ remember, were made about the time age [ was preparing to 
argue the mandamus against the treasurer; when IT was making 
preparation, 

x-q. Now, In all tie discussions in the board of tund eonimmission- 


els nud mnong the officers of the State regarding the coriplanuce 
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with the act of 1865 on the part of the railroad company, was not 
the value of money an essential element im vour considerations 7 
A. Ido not think it was in any consideration that [gave to the 
subject. | 
x-q. Did vou not, from the time of Mr. Wallker’s return trom 
New York in February, 1881, till you saw this letter of Apri, 
5389 19th, ISS1, and did not the fund commissioners remaln—no 
action in regard to the proposed payment by the railroad com- 
pany to the State, and awaiting an answer from the railroad com- 
pany to the proposed installment plan 4 

A. Froin the beginning of the interviews and communications be- 
tween the railroad company and the State officers in regard to the 
pavinent of this money we always waited for propositions from them. 
We were not making propositions. © We had no propositions to make, 
and no propositions were ever submitted by the board of fund com- 
missioners to my recollection from the time of the interview of Mr. 
Waiker, or his return rather, up to the receipt of the letter of April 
Wth to Mr. Easley, as I stated before, embracing a larger period, 
there was no action taken by the fund commissioners that L can 
think of, 

(Juestion repeated, 

A. Then I will say that there was no action, as [ have already 
stated, during the period mentioned in the question, As to waiting 
expressly for an answer to that proposition, Lam inclined to think 
that we were, as I have already stated, expecting some answer to 
that, and the matter, as [ remember it, seemed to remain during that 
period rather in abeyance. 

x-q. Did you, or to your knowledge did the fund commissioners 
or any officers of the State, receive any communication from the 
officers and directors of the Tlannibal and St. Joe Railroad Coim- 
pany, or from the trustees, the complainants in this suit, after this 


letter of April 19th, 1881, which appears upon pages 167 and 168 of 


the printed record, and before the payment of the three million ninety 
thousand dollars on the 20th day of June; and if so, state what ? 
A. No communications that [ recolleet from the officers of the 
road or the trustees, except the letter of Mav 26th, addressed to the 
fund commissioners and signed by Mr. Easley as solicitor for the 
trustees and the railroad company. 
1540 x-q. [call vour attention to the third paragraph in the let- 
ter of April 19th, page 167 of the the printed record, which 
contains the following words: ‘The full and perfect performance on 
the part of the company and the mortgage trustees of the provisious 


> 


of the act of 1865 is necessary to make the bonds available for rais- 
ing money.” Did you read those words in the letter of April 19th 4 
A. Yes. sir; [To must have read them if [read the letter, and I 
have stated I think I did. 
x-q. Did you ever inquire of Mr. Easley whether he had any 
authority to overrule or depart from the expressions contained in 
those Words 7 


kio~ 


kio~ 


ee ee 
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(Counsel for defendants objected to the question for the reason 
that the whole of this record shows that Mr. Easley was the onlv 
representative of the trustees and of the railroad company in this 
transaction with the offieers of the State, and that the testimony 
showed he had full power in regard to the whole transaction.) 

A. [T never asked Mr. Kasley any such question T had no ques- 
tion Inomvoaimind about Mr. Easlew’s authority whatever. 

x-q. Did vou ever have any conversation with him on the subject 
of his authority to depart from the views expressed in. the paragraph ? 

A, None. 

x-q. Or did) vou ever have any conversation with him regarding 
his authority or the limits of his authority 4 

A. L think not. 3 

xq. Did vou read these words, occurring in the same paragraph : 
© "They consider, and [am inclined to think they are right, that they 
would be parting with their money upon incomplete security,” refer- 
ring to the capitalists who were expecting to advance the money ? 

A. Yes, sir, 

x-q. Did you ever have any conversation with Mr. Easley, or 
make anv ingniry of him, as to Ins authority to depart trom the 

Views expressed in those words 7 
1541] (Counsel for the defendant objected to the question as before.) 
A. I think not. 

x-q. [call your attention to the first paragraph on page 168 of the 
printed record, and a part of the same letters in these words: “ I 
think that the ofheers and the people of the State should remember 
that we are now paving into the State far more than we ever reeeived 
from the loan of the State’s eredit. The State aid bonds netted to 
the company less than two'million and a half of dollar-; we are 
paving into the treasury, to provide for those bonds, the tull three 
million.” Did vou read those words 7 

A. Yes, sir. 

x-q. Did vou understand them 7? 

A. [Ethink | did and think so now, 

x-q. Did you not understand from those words that the ofeers of 
the railroad company understood the installment plan, as sugevested 
by Mr. Walker and as declined in this letter, to be a plan for the 
pavinent of three millions of dollars as fall) provision for the bonds 
Which have been loaned to the railroad COTMPany by the State 7 

A. [ did not. 

x-q. Do von not now so understand it 7 

A. [ do not. 

x-q. What do you understand by those words, in that respect, in 
that paragraph ? 

A. [understood it was an argument as begging the question, 
sometimes enlled, [ believe, petitio principi, in Which a kind of an 
argument Was set up, or attempted to be used, by the writer of the 
letter, that struck me at the thie as being very amusing and as very 
foreign to the question then atadssae between the ratlroad and the 
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State officers. That was about my idea of that paragraph in that 
letter. 

x-qg. Did those words, or did any of the words, in this letter give 
you any other idea as to the understanding of the officers and the 
railroad company in regard to the installment plan than vou bad 
before ? | 

A. [ think not. 

x-g. Did you not consider at the time that vou read this 
1542 letter that the officers of the railroad company understood 
that the proposed Installment seen Was a plan for the pay- 

nent of three millions of dollars by installments, and no more 7 

A. I did not so understand it, 

X-(. Wohint did Vou SUPPose that they understood the Installment 
plan ( he? 

A. I suppose the Installment plan to be this: Mr. Walker had 
been a oe as he had reported to us, had informed the company 
of the condition of the bonded debt of the State; that only ww stall 
ummonnt, comparatively, of the bonds were subject to call; that bonds 
would be falling due in the future in small amounts frou: time to 
time, as they had been issued in installments from time to time, and 
that the installme nif plan Was TO pry off those bonds, that is, I mean, 
toa furnish the money, or to pas ott those bonds, with the accrued 
interest on them, trom time to time, as he stated. and would siguify 
to the company when they were able to use so mach money. 

x-q. Did you not understand that Mr. Walker informed the rail- 
rond seen of the times when the State could use the money ? 

A. Yes, sir; I think he did. 

x-q. ‘That was what he went to New York for ? 

A. That was one of the objects he h: — i volnge there, 

x-q. W 9 sums did you understand the railroad company would 
pay to the Stute if the installment plan bad been accepted ¢ 

A. Thev oon pave such sums from time to time as would be 
necessary to pay off any number of the outstanding bonds of the 
State as fast as they matured, with the interest accrued on those 
bonds, and the aggre - amount paid on them would be the whole 
sum patd in that we ay by different tnstallments from time to time. 

x-q. “Phat would be, wouldn't it, three millions of dollars and the 
accrued interest upon the three malhons of dollars, on the unpaid 

balanee, Uy) to the respec tive dates of pavinent % ¢ 
1545 A. That would be—I have never made a calculation of it— 
it would be the result in dollars and cents of paying from 
time fo time, Say, for lnstance, So00 000, S7OO LOO, SUOO O00, or 
$1,200,000, or amullion and a half from time to time, as the State 
would signify to the company that they were able to take and cupply 
that much money. 

x-q. But the dates at w hichthe State e xpected to be able to s1onfy 
tothe company that they could take - = ply that money were men- 
tioned by Mr. Walker, were thev not 1: New York ? 

A. [suppose they were, 
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(). You understood that was one of the thines he went there to 
mention ? | 

A. Oh. LT aunderstood he went there to explain the condition of the 
bonded debt, and Psuppose in explaining his installment plan he ex- 
plained as faras he could, perhaps, when those bonds would mature ; 
[do not undertake to say that he explained just when three million, 
of bonds would mature, but that that was the plan ; that as faras 500, 
for lnstanee, OT TOO honds. when they became clue, then they would 
be notified of the fact; [do not undertake to say that he went to the 
extent of three millions of dollars and advised the COTPANY of when 
the whole three millions would fall due from time to time. 

x-q. OF course vou understand that his explanation would involve 
amore detimite and precise and comprehensive statement as a basis 
fora dull and final agreement 7 

A. Weil, T understood this, that his explanation would involve so 
much, at least, as would make the plan intelligible to the company, so 
that they could understand what be was aiming at; it didia’t neces- 
sarily follow, [ dou’t think, that he should go on and indieate to 
therm precisely W hacet period “ul | those bonds would fil] due, 

x-q. You understood, did you not, that under the iustallment, had 
it been adopted, supposing that there were 3516,000 of bonds which 
could be paid by the State on the Ist day of July, ISS1 the railroad 

company would have paid to the State on the first day of July, 
lo44 ESST, SHL6.000 and the accrued interest upon that amount of 
State aid bonds to that date 7 

A. Yes, SI, 

x-q. And that they would have continued to pay the interest on 
the remainder of the State aid bonds, that is to say, 82,484,000 
and until another installment was paid, and supposing that on the 10th 
of December. TSS1. 825.000 of bonds became due and subject to payv- 
ment to the State, thiat then the railroad COTMPAanV W mld have paid 
$225,000 which the State could then conveniently use, and the ae- 
cerned interest upon that 82,454,000 of State aid bonds up to that 
date 7 

A. Yes, SIP, 

x-q. And that supposing that,on the loth day of May, 1882, $829,- 
O00 of bonds of the State became subject to payment, that the riil- 
road company would have to pay to. the State Ss2u,0Uug, together 
With the acerued interest upon the remuaming balance ot the State 
ud bonds up to that date % 

A. Yea, sir. | 

X-(]. And so on, nuutil there heal heen pric LO the State the fall 
amount of three millions of dollars, together with the accrued interest 
upon the balance remaining from tine to time % 

A Yes, sir; until the whole debt was paid off and discharged. 
That was mv West, tts vou have stated, of the installment pian, and 
that the result of that would be to exonerate the State from. taking 
anvomoney out of its treasury whatever to discharge that debt. 

x-q. Did vou not, when the treasurer of the State received some 
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three millions and ninety thousand dollars trom the complainants. ip 
this suit. on the 20th of June. TSS]. expect that SYO.Q00 of that sum 
would be used in the payment of the interest upon the State aid 
bonds which would become due and pavable on the first day of July, 
ISS], and that the remaining three millions of dollars would be ap- 
plied in accordance with the terms ofthe act of March 26th, T8811, in 
the retirement of the outstanding bonds of the State as speedily as 
they became subject to payment, substantially as indicated in’ Mr, 
Walker’s suggested installment plan in February 7 
1545 A. L understood the S90,000 was pad and was to be applied 
to the payment of the July interest. As te what disposition 
would be made of the three millions of dollars there was no under- 
standing between myself, or the fund commussioners or Mer. Easley, 
or anvbody else. 

x-q. You were aware of the enactment of the act of Mareh 26th, 
ISS1, were vou not ¢ 

A. Yessir. 

x-q. You understood, did you not, that that act was passed for the 
purpose of enabling the officers of the State to profitably dispose ot 
such money as should be paid by or on behalf of the Tlammibal & St. 
Joseph Railroad Company 7 

A. Tunderstood that that act was passed for the purpose of en- 
abling the State to make a profitable use of any surplus tunds that 
might be in the treasury. 

x-q. Did vou not understand that the immediate occasion of the 
passage of that act was the prospect of the recelpt. of a laree sun of 
money pursuant to Mr. Dowd’s proposition of January 19th, ISS. 7? 

A. [had no means of understanding anything about what the 
Levisiature intended by passing the act. [had no consultation with 
“univ of them in regard to it. 

( Last question repeated. } 

A. I knew that the question of the payment of that money was 
then pending at the time of the passage of that act, and had been 
ever since about the beginning of that administration, and my im- 
pression Was that that act was passed in anticipation, and that in the 
event the money should be paid, having no understanding at that 
time as to how it would be paid, as a matter of course, or what 
would be the result of the case, but as a matter of precaution, so to 
speak, the act was passed, so that if there should be an adjustment 
arrived at, or an understanding between us and the company, the 
matter then being in an unsettled condition, that the officers of the 
State might be put in a position where they might use the money if 
it Was paid. 

x-q. The fund commissioners all knew of the passage of 
1546 this act, didn’t they ? 

A. Well, I can’t answer as to what all the tund commis- 
sioners knew. 

x-q Wasiwt it talked about ? 

A. Yes, I presuihie there Was some talk about it, but very little: 
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f remember of one time when it was mentioned: something was 
sald about it im inv presence, bit very little; [dom t know that there 
were any views expressed; if there were any views expressed at that 
tine by the fund comnssioners J do not recall them now what they 
were, | 

x-q. You knew, did vou not, that the act was passed pursuant to 
cb SPEC al mess: rapa ‘from the Governor ¢ 

A. | knew it was passed subsequent to the Governor’s message. 

x-q. Lid you not, in vour own mind, connect the act with the 
message as cause and effect 7 . 

A. li ao chronological Sense | did; they Were connected ith that 
Sense, j 

x-q. Did vou not in your own mind connect the message and the 
act as cause and effect, not simply in the chronological sense ? 

A. That assumes the Legislature passed the act because the mess- 
agve Was sent in requesting then: to pass it, and [ do not desire to 
tnake that statement, because I do not know that facet, | 

x-q. No effeet is the product of a single cause; did you not in vour 
own mind ? 

A. Well, ve are Fett into mretap rh ysl Cs. 

x-q. (Continning:) Connect the message and the act as cause and 
effect; did vou not rv 
Cause “ ‘e act ¢ 


(ith 


ir 
ct 


“rard the message of the Governor as being a 


A. Oh, I suppose the message of the Governor was a exuse in the 
sense that it suggested it to the Legislature, and it might have had 
SOL Influence In connection With its prISSilOe, as thats the ordinary 


course In such matters, 
x-q. Did you not understand the act was passed for the purpose of 
obtuning the results ported out mn the Governor's message 4 
A. Well, T suppose Il did: even that would be « matter of con- 
struction as to What the results were, and T am not passing any 
ame as to that. 
1547 [ findlin the message to which we have referred (page 115 
}) prea: record) these words: * [recommend that you a loptsach 


legislation as will en: uble the fund comuisstoners to ase or dispose 
of Whatever sui, ifany, may be accepted by the State trom the 


HTanmibal & St. Joseph Railroad Company.” Did vou not under- 
stand that the act of Mareh 2oth, 1881, was passed fer the purpose 
of enabling the fund commissioners to use or dispose of whatever 
stuin, if any, should be accepted by the State from the Lk: ni al & St 
Joseph Railroad Co 

A. Yes, sir; [would understand the language of the message in 
that way. 

x-q. I find in the same message, in the last paragraph, these 


_ ie 


words: “ In case the whole or any part of the money due from the 
colnpany is accepted, its receipt ought not to find us unprepared for 
its prompt and profitable disposal.” 
Did vou not understand the act of Mareh 26th, 1881, was passed 
tor the Purpose ot CiVIng such auth ity to the ofheers of the State 
[02 
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chat the receipt of such money as might be aceepted from the Tan- 
nibal & St. Joseph Railroad Company should not find it unprepared 
for its prompt and profitable disposal 

A. Lunderstood the act of March 26th, 1884. to have been passed 
for the purpose of authorizing the use of any surplus money paid by 
the Hannibal & St. Joseph Railroad Company, or otherwise, as di- 
rected inp that act. 

(Last question repeated.) 

A. My answer is the same, that is my construction of that act, as 
L understand it. 

x-q. [do not call for your construction of the act, E wish to know 
whether vou did uot understand and beheve, during the months of 
June and July, T8st, that the act of March 26th, ISSl, was passed 
for the purpose of placing the officers of the State In a position on 

which they would not be unprepared for the prompt and 
Lo4s protitable disposal of such MoneV as might be accepted from 
the Hannibal and St. Joseph Railroad Company 7 

A. I repeat that [ anderstood the Purpose of that act was to en- 
able the fund commissioners to use the money if paid by the Tlanmi- 
bal & St. Joe Railroad Company, as directed in the act of March 
“Oth, ISS1. 

x-q. Where is the money which was paid by the complainants in 


‘ 
4 


this suit to the treasurer ot the State of Missouri. on the 20th day of 


June, LSS1 7 

A. To say that [absolutely know, [ dot think DT can, bat [T will 
tell Vou where | believe it Is. 

X-(. Please to do so ¢ 

A. It is in the Bank of Commerce jn this citv, under the contract 
that has been put in evidence here. 

(). Drawing Interest at the rate of 75-100 of one per cent. per 
annum ? 

A. That is what the contract stutes; 75-100 of one per cent, on the 
daily balances, I believe, is the language of the contract. 

X-q. Is there any other agreemnent, direct or indirect, eXpPress OF 
implied, in writing or oral, whereby the State or any other person 
receives any other or further compensation for the ase of that three 
million of dollars than at the rate of 73-100 of one per cent. per 
annum ¢ 

A. Well, to answer that strictly IT must say that the State gets a 
consideration, a further consideration, by having the expenses of its 
officers paid when they go to the city of New York, where the fiscal 
agent of the State Is, for the purpose of inspecting the collateral se- 
eurities on deposit there tor the money on deposit In the Dinix of 
Commerce in this city; that is not my understanding however of all 
the consideration, but the primary consideration to the State is hav- 
ing a safe place of deposit for its funds, where they can be safely 
kept and its drafts honored whenever made, | 

(Last question repeated.) 

A. I have answered as far as the State is concerned, if any other 


of 


oy 
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person or persons get any consideration for the deposit of that money 
there, T have no knowledge ot it. 
Todt) x-q. Dhand you a copy of the contract between Phil. E. Chap- 
pell, treasurer of the State of Missouri, and the Bank of Com- 
mieree of thre ety of St. Louis. \Nlissouri, dated Mebruary Sth. iss], 
Which has been produced by Mr. Chappell, the treasurer of the State, 
and annexed to his deposition as a copy of the original contract and 
marked Exhibit A 5. Please examine the said ‘contract and see 
Whether there is to vour knowledwe any contract or arrangement, 
direct or indirect, express or inmaplied. by which the State of Missouri 
recelved any compensation for the use of these three millions of 
dollars other than the compensation which is mentioned in this par- 
ticular contract 7 

A. ‘Phere is none exeept what [have stated as a consideration 
growing out of the sevurity of the money and the couvenience at- 
tending the having of a depository of that kind. 

x-q. TLas the State any security or convenience except what flows 
from this contract Exhibit A 5 ? 

A. Well. T understand that the advantages of that contract, what- 
ever vdvantages flow from that coutract,as [have already mentioned, 
in the way of having a sate deposit for the money—with that excep- 
tion it has no other advantages that [ know of. 

X-(. You domt mean to say that the State receives any advan- 
trgve Whatever from the value of the ase of this three million of dol- 
lars other than the advantage which flows from this contract which 
isinarced Exhibit A5, do vou ? 

A. [do not, except as [ want it understogd that [consider that 
the benefit of having the money deposited there flo from it as the 
result of that contract; it provides for that. and that is all L mean. 

(). Do vou know what the ecaurrent rate-of interest is in the State 
of Missouri? 

A. Well, my knowledge is very poor on that. I can tell the legal 
rates and the contract rates, but L can’t tell the. present value of 
money, nor could [ tell vou the present rates of interest. 

x-q. Give me your best information upon that subject ? 
1550 A. The best information { have—do you mean upon direct 
loans of money ¢ 

x-q. Direct loans of money, 

Mir. GLover: Ou time or on call ? 

Mr. Roor: To wish such a statement as will cover the ditferent 
Ways in which tne use of money may be obtained ? 

A. Well, L will state as far as my knowledge goes; my acquain- 
tance With money loanings is confined to time loans, small amounts 
In the country as we call it, and the rates are generally, L think, at 
this time as far as L know to the best of my knowledge, about eight 
per cent., that would be on a loan tor twelve months or more, not 
less than twelve. 

x-q. Was the rate of money the same in the sammer of 1881, and 
if not, low did it differ 7 
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A. Well, LT suppose it was about the same, but Dam testifving 
about a matter now that [ know buat little about, and Dam giving 
you all [know about loaning on time twelve months or more. 

x-q. What, in the summer of 1881, and what is now in the State 
of Missouri, the rate of interest npou farm mortgages or trust deeds 


in the State of Missouri ¢ 

A. [think during the sammer of 1881, perhaps about eight per 
eent., or as mach as ean be obtained on good iortgage property, 
ino 


ne buf a good 


some wouldi’t bring, probably wouldm’t bring anyth 
loan. Io mean where the security is good, aman having 3300, ot 
S500, or 81,000 sometimes, or more and very often less, with a mort- 
gage on real estate would about eight per cent. on a loan of two or 


three years, may be. 
(Connsel for defendants objected to the last question answer for 
the State of Missourt has anthority 


the reason that it is not shown 
to loan its money on farm mortgages, ) 

x-q. The $2,299,000 which remained of the sum paid by the com- 
plainants to the treasurer of the State of Missouri on the 20th 
of June, 1881, after the payment of the July interest and the 
payment of the State aid bond which has been taken up, has 
remained in the Bank of Commerce, dri Wing interest at the rate of 
45-100 of one per cent, per annum, ever since that time, has it not 7 

A. Yes, sit; about that thine, from the 20th of June. TSS 1. 

Q). On what date did the Levislature of [ss] adjourn ¢ 

A. I can state that indirectly; [think they adjourned ninety 
days before the 26th of June. 

(). The act of March 26th, 1881, went into effeet, then, on the 


bool 


26th, did it not? 

A. Yes, sir; it went into effect, [ think, on that day, 

x-q And was in effect on the Ist of July, 1881? 

A. Yes, SIP. 

Q. Upon that dav were there not a large amount of the six per 
cent. bonds of the State wlich conld have been immediately called 
In for payment and paid ? 

A. t have never undertaken t 
bonds, outstanding bonds of the State, are subject to call; and it is 
question that Dam unable to answer definitely.  PLow many bonds 
were subject to call that dav, E cannot answer as a matter of fact. 


» EXHININEG thirt question of what 


(ast question repeated.) ° 

A. [think it is a question of law whether they could or not, and I 
Inust Insist that whether or not there was a large amount of bonds 
1} the ist day oft July, ISSI. threut Were subject to ent Or not, | ‘Lidl 
unable to answer; that Is, 1f vou mean a large number in considera- 
tion of the amount of money in controversy. 

X-(. You have heard the testimony of Mir. Waller, the auditor ot 
the State, given here in the past few days, have you not. 

A. Yes, SID, 

(), 


You heard him testify, did vou not, that there were, on the 


wt 


<~ 


“ss 


wits 


<~ 


al 
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20th of June, 1881, five twenty option bonds of the State, to the 
amount of S516.000, subject to call and payment 7 ; 
A. Yes, sir; [think IT have, subject to call on the Ist of July, 
x-q. You don’t know of any change in the situation of al- 
1552 fairs between the 20th of June and the Ist of July, do vou, 
In regard to this S516.000 of bonds ? 
\. None, between the 20th of June and the Ist of July, as far as 


AA. 
| know. 

(). Or between the 20th of June and the 6th of July ? 

A ‘ Not fo mv knowledge, 

x-q. Have vou any doubt that Mr. Walker’s statement was cor- 
rect 
A. [have no doubt that Mr. Walker made a correct statement, if 
[ remember it correctly ; that Is, LT have no doubt whatever, the strate- 


‘4 


ment he made is correct, 
X-q. You heard Mr. Walker’s statement, did you not, that at the 


same tlne. to wit. on the 20th of June, ISS1. there were S156,000 


of bonds of the State debt proper, subject to call and payment 7 

A. Yes, sir. 

Q). Tlave vou any doubt that was correct 7 

A. None at all, sir. 

x-q. You have heard the statement that on the Ist of December, 


ISS], 8522.000 of other five-twentyv option bonds of the State be- 


Came subject to end] nid pavinent ¢ 

A. Yes ; [ heard that. 

x-g. Do vou doubt that was correct 7 

A. Correet as far as [ know. 
x-q. You have beard his statement that on the loth of May, 1882, 
$829,000 other option bonds of the State became subject to call and 
pavinent; have you not? 

A, Yes, SIT. 

Q. Do vou doubt that was correct 4 


A. [have no doubt it was correct as stated and explained by him. 
x-q. Now, isit not a faet, that instead of calling in and paving SOL6,- 
000 of five-twenty option bonds,subject to call and payment on the 2Oth 


day Oi Pune, and the SL56.000 of the State debt proper, subject to call 
and pavinent on that date, and the $225,000 option bonds, which be- 
came subject to eall and pavinent on the ist of December, 1881, and 
the SS20.000 tive-twenty option bonds, which became subject to eall 
and pavinent on the loth of May, 1882. or any part of them, out 
of this $2,999,000 remaining from the complainants’ payment 

1555 ty the Stite, thereby stopping the Pauvinenet ot SIX per eent. 
Whole amount of the 

the Bank of Com- 
(3-100 of 


Interest on the part of the State, the 
snid S2.999.000 has been allowed to remain in 
merce in St. Louis, drawing interest at the rate of only 
one per cent, per annum ¢ 

(Counsel for defendants objeeted to the question as irrelevant, and 
the reasou thatthe billavers the money was paid in fall discharge 


for 4 
of the debt due to the State, and not that it was paid into the State 
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as in trustee for the benefit of the riulroad COMPANY, cuncl second, t hice 
the question assumes that the large number of bonds mentioned in 
it Was subject to call, which the evidence shows were not subject to 
call.) 

A. IT have already stated what amonnt of money is in the 
dank of Commerce, when it was put there, and.as faras [ know, it 
is there Vet. The reraunine portion of the question ciulls for iL COn- 
clusion that [am not prepared to give. 

x-q. Do vou mean to say that vou are unable to draw a conclusion, 


or that you are unwi ing to state the cone lusion Which vou draw 


4 

(Ce ounsel for defendants objected to the - destion, for the reason 
that this examination is for. the purpose of ertaining facts, and 
hot conclusions.) 

A. If vou want my conclusion as to the duties of tiie State in re- 
spect to thrirt money, | think it is tL dhatter thi: il is entirely aad: ite peel 
to the COTMP AN , L don't thinks threat they have aiy rohit tO savor 
now Whit disp osition hheas been Prbede rt , of it: It Is cl question entirely 
Immaterial; the money was deposited there, and it is there vet, 

x-q. Mr. MeIntyvre, von have stated here that vou did not eon- 
sider that the mortgage which the State held on the Hannibal & St. 
Joe Railroad Was a rroregage to secure an iIndel td] tedne ‘Ss ot the riull- 

road colnpany to the State, have vou not? 
}d5+4 A. Ihave stated this: Phat the railroad company had not 
issued its bonds and loaned them to the State; that the rail- 
road company had made no loan to the State; that the liability of 
the State grew out of the issue of these bonds and the loaning of 
them to the company. You reter to my examination-in-chiet, | SUp- 
pose. ‘Phat is what [ said, 


(Last question repeated, 
A. I have stated in my direct examination that [did not consider 
or that it was not a fact—that the railroad company had ever is- 
sued any bonds as a loan to the State, or had loaned the State any 
mouey, and in explanation of my understanding of the relations be- 
tween the coinpany and the State in regard to this three-million 
mortgage, [ stated that the State had incurred a lability, not for 


the railroad. but had incurred ai linbility. to pav that amount of 


money by reason of issuing these bonds.  - didm’t go on in. that 
statement, as [ remember, becanse [ didi’t think it necessary to say 
that the obligation of the company arose trom the issuance and loan- 
Ing, on the part of the State, of its bonds to the company. That is 
the way I understand the relation of the case, 

(Last question again repe ated. ) 

A. Well, vou will have to tell me wha you want, then; that is 
the best answer [ can give. 

(Question again repeated, ) | | 

A. I have not so stated ; if I did, I stated it under a niisconcep- 
tion of the question, | 

x-g. Did you consider that the Hannibal & St. Joseph Railroad Com- 
pany, on the 20th of June, 1351, owed the State any money except 


oe 


“t 


a. 


<t 
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the S8O,000 which it was bound to pay for Interest pon the coupons 
the State ad bonds, which became pavable on the Ist of Jnly, 
lSsl 7 

A. [ think the railroad owed it to the State to exonerate it from 
the full amount of its Habilitv incurred by the issuine of these 

bonds. ) 

1DaD waist question repeated.) 
. consider that if the Llannibal & St. Joe Railroad Com- 
pany chose to pay their obligations under the act of 1865, and by 
that choice to avail themselves of the benefit of that act. that they 
owed it to the State to pay the full amount of the bonds and = cou- 


DOS, 
H 


(| 
\ 
fr 


x-q. Did vou consider, or do you now consider, that on the 19th of 
January, ESSt, the Hannibal & St. Joe Railroad Company owed to 
the State of Missouri any money whatever -for which the State held 
when pon that company’s railroad 7 | 

A. I do consider that on the 19th day of January, i881, the [Tan- 
mibal and St. Joseph iailroad owed tg the State of Missouri the full 


| 


discharge of the obligations assumed by the State by the issuance of 
these bonds, and that at that date neither the principal nor interest 
Were due, 

(Lost question repeated. ) 

A. Phe Hannibal & St. Joseph Railroad Company had not loaned 
the State anv money. It did not owe the State anv money as a di- 
rect Lorn from the Stiute, but it did OWe tl duty tothe State to exone- 
rate it from its Tabilittes incurred, as [have heretotore stated, and 
that is the best answer [ ean make. 


nibsal snd St. Joseph Riudrond Company tas not. and that these com- 
| prceld 


X-(]. haat being vour View, Vou “ure of the opinion that the Hlan- 


plamants had not. anv interest Whatever in what the State npr aY have 


done with the money that was paid to the treasurer of the State by 
tue complainancs on the 20th of June, TSST, are vou % 

A. TL have substantially made that statement. [mean to say that 
the railroad company have no right to Inquire as to what disposition 
the State made with that money. It was not paid with that under- 
standing; it Was not paid with any sach view by the railroad, or re- 


i 


ceived by the State, or any officer or agent of either, With that view. 


X-(. id Vou not consider that if the railroad company had 
15560 made the pavinents to Which vou have referred in vour cross- 
eXalnination this morning, under the laistallment, the railroad 
company would have no lnterest im the disposition Which Was made 
Of the money pivicl ¢ 
A. Well, that is a different question. Now, if the installment had 
been accepted und agreed Upon by both parties, cunid puavinents havc 
been rriseede in PUIPSTLN Ce of threat agreement, then | SUp pose the rail- 
road company would have hada right to asi of the State that it carry 
out ifs contract made with them, and apply the money advanced to 
the State bonds and fora specific understanding and for a specific 
performance from thine to time, 
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x-q. Tlow many six-per-cent bonds of the State had been ealled 
nic pad since the 2Uth of June, PSST ? 

A. Lam unable to state; [have not the information. 

X-(. Is it not a fact that since that period at least S250,000 of those 
bonds have been ealled in and paid out of the ordinary revenues of 
the State in exeess of the amount required to be called and paid by 
the provisions of the State constitution ? 

A. There have been some bonds called and paid by the State; pre- 
cisely what bonds they are or what amounts [am not in possession 
of the information, and not able toanswer the question. — Mr. Walixer, 
I think, he answered these questions, and he knows better than T do. 

x-q. Do you not remember Mr. Walker testified that such was a 
fact 7 

(Counsel for defendant objected, as the record shows what Mr. 
Walker testitied. ) 

A. Teav’t sav Ido. I know Mr. Walker testified on that subject, 
but precisely what he said [am not able to say now, 

x-q. If that is the fact, was not the money with which this addi 
tional $250,000 of bonds were paid taken by taxation from the citi- 
zens of the State of Missouri who, so far as they were borrowers of 

money, after paving, as vou have testified, erght per cent. for 
1557 it, instead of being taken out of the money in the Bank of 
Conmunerce, which was drawing 73-100 of one per cent 7 

A. The State of Missouri derives its revenue trom taxation and 
froin licenses, aud it also derives money by taxation for its State in- 
terest funds. Further than that the question Involves matters that 
are bevond my knowledge, and [ cannot answer it; besides, it is ask- 
Ing fora conclusion, 

x-q. Mr. McIntyre, as the chief law officer of the Siate, vou are 
the legal adviser of the officers of the State ? 

A. Yes, sir. 

x-q. Did you approve and do you still approve the course pursued 
In leaving $2,999,000 remaining from the complainants’ payment of 
June 20th, 1881, in the Bank of Commerce of St. Louis at a rate 
of interest of 73-100 of one per cent. per annum instead of apply- 
Ing it to the payment of the six per cent. bonds of the State to the 
exéent to which it could have been applied up to this time 7 

(Counsel for defendant objected to the question as irrelevant and 
as Immaterial, and for the further reason that the court has no right 
to decide political questions. ) | 

A. As the legal adviser of the State T have had pothing to do 
with the deposit of that money in the Bank of Commerce, or the 
use or disposition of it) T have given no opinion as the law officer 
of the State in regard to it, that is, in regard to the use of that 
money; [ mean, not in regard to the entire controversy. 

(Lust question repeated. ) : 

A. I understood vou to ask that question of me, as the law officer 
of the State, as to What my opinion was in approving and disapprov- 


be thd 
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ing, as the law offeer of the State, and henee T have made thi 
answer that [have made 
x-g. You are a member of the board of tund commissioners by 
virtue of vour office as attorney-general, are you not ? 
A. Yes, sir: T understand it so. 
N-(. As il member of the board of fund CO, 
1553) occupying that position by virtae of vour office as attorney- 
general, did you approve, or do vou now, of the leaving 
the two million nine handred and ninety-nine thousand dollars re- 


: 
he 20th of June, 1881. 


' 


3 ‘ . ‘a . an . j _ . ? ¥ ‘ 
Paulie froin the COMM aan ts pavirrent Ot ft 
= 4 ’ P. . ‘ i" ‘ , - } sates —— 9 > 6) 

inthe Bank of Commerce of St. Louis drawing interest at the rate 


; Te a . ‘ ¢ 3 ° . j 4 + | “ * 
OF ¢5-100 of one per cent. per annum instead of paving the 6 pel 


eent. bonds of the State therewith te the extent to whien it could 


have been so applied 4 

(Counsel tor the defendant objected to the question as irreles ant. 
Incompetent, and immaterial, ) 

A. Asamember of the board of fund commissioners, the third 
member of the board, L entertain a different opinion trom the other 
two members of the board with reference to transferring anv mone 
hecessary to pay the appro- 


! 


In the treasury in excess of the amount 
te, and such other ordinary 


priations or current expenses of the Sta 
} _— ; os oa N } ) are ’ . sy = 

brecessary uses as the State had for money. I disngreed With 
f 


monev, ora 


l 
the board about that. and favored the: trausfer of tha 
; : 
' 


.4 t 
meee at if “af rey rofe ts + epiyled rr fi | 1h) t } “Te a MesQTIPe yy ar bycrt Oo 
ede ra EL ea Ctl cObT Peete eRe t SITLIN TE om (ETE Cy 1} Ltié ca < en irs Whrisit ts 
1- a } = mF # } f 1) oe + > [tr 4 j v* ’ i *pyR"o? q 
KNOW as The SII? band, Phieat view of mime Was not concurred 


In by the other ICTIVErS, eunicl fhe matter remained as if 1s. 

(Last question repeated. ) 

A. My view Was that the meney, or so mu ee 
be transferred to the sinking fund. and should be ap- 
— pens of any of the outstan Ine ‘} per cent. bonds of 
st us they fell due, and not for the benetit of the Han- 
nibal & St. Joe Railroad Company, or because we were under any 
obligation to them as [ understand, it, then or now, but as a matter 
of policy and good management on the part of the State in the 
hinnagement of its own financial affairs, 

x-q. lave you expressed that view to your fellow fund commis- 
signers ¢ 


(Counsel for defendant objected to the question as humaterial and 


ised. should 


} ‘ ° 
ne Stiute aus fa 


irrelevant.) 
Lond A. IT don’t think T bave in the words I have given it now, 
Q). Did vou express it In substance 7 | 
A. About the only expression that [made that [remember is that 
I thought it to He good policy, und tht we should do it, because 
directed by the act to do it. 
x-g. You may refer to the act of March 26th, 1881, do you not ? 
A. Yes, sir; certainly, Twant to sav that [ did not understand 
in the expression of my views there that T was giving my views as 
attorney-general. Twas giving no opinion, but Pwas consulting and 
talking with the board as fund commissioner. 
105 
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x-q. lave von stated on vour direct exibition all that vou re- 
member that occurred at the meeting of the fund Gommiissioners on 
the Sth of February, ISS] 

A. I think | have. sir. 

x-q. You have stated that there was a mecting of the fund com- 
missioners Which vou thought was about the first of June, ISS81, but 
which, on consulting the record kept by Mr. Walker, vou were led to 
believe was on or about the 4th of June, ISst; please state all that 
occurred at that meeting. 

A. [stated that that ineeting was held about the first of June; my 
reason for so stating Was that it cecurred a short tlme before the 
answer made by Mr. Easley on the 15th. My recollection is that a 


week or a little more clapsed. By reference to the minute-book of 


the secretary of the board of fand commissioners [ find it is set 
down there on the 4th of -fune, and from: that Linter it was the 4th 
of June. Now, all that L recollect as occurnlng cut that mecting Wiis 
the reading by the board of the letter of | lr. Masley of the 26th ad- 
dressed to the fund commissioners and some discussion in the board, 
[anvself called particular attention to the fret that the letter called 
for a direction from us tothe Governor to make an assigninent. We 
sat and talked about ita little, and the conclusion among ourselves 
was We had no right to doanyv such thing as that, and then Governor 
Crittenden remarked. © While LT have the highest respect tor 
1560 vou, gentlemen, Ewill be damned if Twill ever make the 
assiguiient uiutil the last dollar of the least COUPON (or words 

to that effect) has been paid.” ‘The only other circumstance that 
occurs to mvomind at that thme was that we determined between 
ourselves to call Mr, Easley and tell iim we couldivt give him an 
answer at that the; that we would have to have a little further 
tine. Lremembernow we also had some conversation at that meet- 
Ing about my coming to St. Louis, as L stated vesterday, to have a 
consultation with some attorney in regard to the matter. J think 
that was talked of that morning also. Mar. Easley came in and we 
informed bim that we wanted turther time, and he agreed to it, and 
sald perhaps something about that he didm’t want to press us too 
much and he didi’t want to seem in too great haste, some such ex- 
pression as that, and that embraces about all [can think of. 

x-q. Mr. Easley was not present at the meeting 7 

A. No, sir; not until after we had coneluded our little interview. 

x-q. Was that the first time vou had seen the letter of May 26th ? 

A. [think it was; it was the first time that T recollect of reading 
that letter, and my impression isit was in the liaands of the secretary 
or the Governor, but I had not seen it up to that time. - 

x-q. Did you lave any conversation with Mr. Easley about it ? 

A. None whatever that I recollect of. 

x-q. Do you remember seeing Mr. Easley betore that mecting ? 

A. It is quite possible that [saw Mr. Easley, but [ can’t remen- 
ber if LT did. My impression is [ think he was about the capitol, but 
that L can’t remember now, 
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X-{. blow SOOh did vou Wa TO st. Louis atter that meeting 7 

A. A few days; [think it was only a few days. It might have 
been only two or three days; a short time, 

x-q. Did vou say anvthing to Mr. Easley about your 
Louis ? 

A. No,-sir; I did not. 

xq. Do vou remember seeing Mr. Easlev there after the meet- 

me 


Ld i X-(. Yes. 


‘ 


going to St. 


4 


A. Lcawt sav that [do ; LE dom’t recollect seeine lim. 
x-¢. Do von recollect whether vou saw him or not % 


A. If [saw lim DT have no recollection of it now; it would be 
very natural for me to have seen him passing, as Dwas down to my 


office and about the capitol, bat Po have no recollection of seeing 
him, 

x-q. At that meeting the question of the effeet of the tender, as 
proposed in Mer, iasley’s letter of Mav POth, was raised and dis- 
cussed, was it not % 

A. The effect of the tender was frequently talked about by the 
fund Commissioners and myself, and [think perhaps there was some 
mention mude of if at that meee ; I know if was frequently talked 
about, and it might have been mentioned at that meeting, 

N=}, Vhiat Waals a subject of pretty serious consideration on your 
part, Wasn't it 7 | 3 | 

A. [ gave the subject considerable consideration, 

x-q. It was a question of considerable discussion, wasn't if, from 
time to time ? | 

A. Well. hardly disenssion : if Wasi subject upon which we talked 
together, and npon which [ gave my views to the board from. time 


to time. Tean’t tell: it was one of those things that was talked of 


to-day, unc thea be to-morrow, and then PHely be not LO-HLOTLOW 5 
along that way (rom tine to time, 

x-q. How many conversations do vou suppose you had with ditfer- 
ent people, during the spring and summer of L851, on this general 
subject ¢ 

A. Not very Pal, end the reason | lial not, or one reason that 
[did not have many conversations was the fact that [have always 
found the duties of my oflice very confining upon me, and [ have 


-~ 


never found a great deal of time to give to anything else but my 
duties. 

X-(. The farther motive Whieh led to your PONY to St. louis was 
vour desire to determine the etfect or what would be the effeet of a 
tender, wasn’t it ? 

A. Yes. sir; that was the main or principal question ; of course, 

it Involved the whole question, , 
1562 x-q. Did vou include in your consideration the discussion of 

the etfeet of a tender, or reht to make a tender, coupled with 
conditions *¢ 


\. J chid 
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x-q. Did you inelude the method by which the rights seeured by 
a tender could be made effeetive on the part of the railroad com- 
pany or the trustees ? 

A. Well. I can hardly say that [ considered that question as stated ; 


my business and intention was to eonsider the etfeet of a tender, if 


made, as Tf understood the law required a tender to me made; I 
mean what would be the effect of a proper tender. 
X-(]. W dist did Vou eonclude the effect oft rat proper tender Vould 


A. Well, the result of mv investigations——-. I investigated the 
matter somewhat, and made a memorandum—not a brief, bat a 
memorandum—of such authorities as [ consulted, and made little 


note of reference from them, and the result of my eousideration of 
the question wis that if a tender was made otf such an amount of 


such kind of money at such times as the company were permitted to 
do and required to do by law, and that tender were refused, 1 wonld 
Operate to discharge the State’s lien on the road; not affecting the 
debt, but affecting the question of the Tien, 

x-q. TL understand you that that subject was discussed between Mr, 
Glover and vourself here in St. Louis ? 

A. Yes. sir. 

x-q. Did vou, after discussing it, adjourn for the purpose of bring- 
Ine Nir. Shepley into the consultation 7 

A. Yes, sir; Mr. Shepley was with us part of the time. 

x-q. You went over to the library and examined the authorities 
on the subject i 

A. Yes, sir; we went over and examined some of the authori- 
ties; probably took some notes, as we went along, of cases. 

x-q. You had considered the subject before coming to St. Louis, 
bad you not ? 

A. Yes, sir; I had. 
1505 x-q. During bow longa period were you considering it 
before you came to St. Lonis 7 

A. Well, how long [ was considering that particular question [ 
cat sav, but some fitthe time, sufficiently long, at least, to mature 
what I thought to be the law. Whether it was or not, may be a 
question, , 

x-q. Well, several days or several weeks ? 

A. Well, perhaps two weeks or ten days; something like that; it 
Is Impossible lor me tosay. Tomav have laid aside other business 
and given particular attention to that for as much as a dav or two in 
hunting up authorities, and reading up, as we say sometimes, that 
being my habit. [tis very hkely [sort of laid other matters aside 
for the time being and devoted my attention to that. 

x-q. That was about the time of this meeting of June 4th? 

A. Yes. sir. before and after, perhaps, 

x-q. both before and aiter ¢ 

A. The probability is betore and after. 

N-(]. You had LORE sufficiently fir In Vour copsideration of the 


of 
7 
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snhject prior to the mecting of June 4th to be able to present to the 
board of fund comunissioners the consideration that it was a very 
SCrIOUS question, had Vou not 7 | 

A. Yes, sir, | think Thad; [T know it struck me that wav. 

X-q. W hat first suggested to Vou the idew of ua tender AS bene ra 
serious question ¢ 

A. low [ first got the suggestion that a tender in that case—that 
there would be involved in a tender some questions of great impor- 
timee—IT can’t tell how I first got that suggestion, but it was under- 
stood by the board and had been for a considerable while, [ think, 
before the 4th of June that a tender would be made. [ will sav we 
were looking to that event, and we were looking for it to be made 
In the way that a tender is ordinarily made, by actual presentation 
and counting of the money. 


Q). That idea was brought into sharp prominence, wasn’t it, by Mr. 


aslev's letter of May Poth 7 
{564 (Counsel for defendant objected, as the letter of Mr. Easley 


speaks For itself, ) 

A. Yes; well about that time the question of a tender was a very 
Mnportant question, and regarded so by us, 

x-q. Wasn't that letter of May 26th the immediate occasion of 
your devoting vour time to the consideration of the effect of a tender 
and of vour going to St. Louis to take counsel upon the subject ? 

A. The letter of May 26th was not the immediate cause; the 
first moving cause of my examining that question was the pending 
expectation that a tender would be made prior to that time, which led 
me to make that investigation, which, to the best of my recollection, 
had been miade chietly, if not enurely, betore the 4th of June: but the 
letter of June made this impression on my mind, that the tine when 
a tender would be made was verv near at hand, and that we would 
be foreed to take action, and consequently f concluded to ¢O tO St. 
Louis to take counsel, 

At this potit a reeess was taken until 2 o'clock p.m. 
y, Lyf Pr recess, 


x-q. When did) you reach Jefferson City, upon your return from 
St. Louis, after vour consultation with Mer. Glover regarding the 
question of the effect of a tender? | 

A. [think [started back home on Saturday night and got .home 
that night, Saturday night. 

X-q. What day of the month was thiset P 

A. That must have been the llih of -fune. 

x-q. At what hour? 

A. About 1 o’clock at mght; may be L or 2. 

X-(. You meah Ohe o’cloel Sunday Morning | 

A. Yes, SIP, 


N-(. Did Vou see either of the fun COMMLUSSTONOCHS betore the 


e~3 


S29? ROLSTON ET AL. V. CRITTENDEN ET. AL. 


mecting of the fund commissioners, which was held on the morning 
of the 13th of June ? 

A. [saw Governor Crittenden in my office that morning, I think. 

x-q. What morning ¢ 

A. The morning of the 13th. 

x-q. At what time’ 

A. Well, I should say between & and 9 o’clock. 
Lovo x-q. Did you communicate to him the plan which had been 
agreed upon between Me. Glover aud voursell ? 

A. Yes, sir. [Thad some talk with him in which EF communicated 
to him the general result. [ domt think [Lwent quite so much imto 
detail as [did afterwards in my interview with the board. 

x-q. Did that commanication extend bevond a statement of your 
own conclusion as to the legal eifect of a tender ? 

A. Yes, SII; it extended more particularly to an explanation fo 
him of how we would propose to receive the money. 

x-q. You had not seen Governor Crittenden from the thne of your 
return until meeting him at your office on Monday morning, the 
15th ¢ 

A. [think not. [ have no recollection of meeting him Sunday, 
and I don’t think [ did. 

x-q. Did vou see Mr. Walker in the meantime 

A. No. SIP. 

x-q. Did you see Mr. Walker between vour return and the time 
you saW him in the meeting of the fund commissioners # 

A. My recollection is, T did not see lnm until Dmet him about the 
capitol, or in the Governor’s room when the board met that morning. 

x-q. Did vou communicate to him the results of vour conferences 
in St. Louis before you cotmimunicated them in the meeting of the 
fund Commissioners 7 

A. [think not; [domt remember to have had anv conversation 
With him that morning, and [don’t think T didi until the board met. 

x-q. Tlow long before the meeting of the fund commyssioners was 
it vou had vour interview with Governor Crittenden on the morning 
of the 15th? 

A. Well, Dam unable to say at what time we met, except from 
the general custom that we would meet ordinarily about 10 o’elock, 
and T presume the meeting must have been about that time. and 
therefore my interview with the Governor would be an hour, perhaps, 
or more before the meeting with the fand commissioners. 

x-q. Did you communicate to the fund commissioners at the 

1566 meeting both the conclusions which Mr. Glover and vourself 

had reached as to the effect of a tender, and the plan which 

you had matured as to the course to be pursued by the fund commis- 
sloners 2 

A. [ communicated to the fand commissioners the plan that we had 
agreed upon to be pursued by the fund commissioners, DT don't think 
| said anvihing particularly about the effect of a tender, becanse we 
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had concinded upou the course we would take, and that was the im- 
Hiestlon then an explanation of that. 

x-q. Was anything added is or subtracted from the plan as already 
raisefurecdl at threat hi e¢ ‘tine Of the fund comtuissioners 7 

A. No alteration was made of it by anv new suevestion or anv- 
thing of that sort, ene, ee | 

x-q. Then the plan which was adopt (| by the fund commissioners, 
and which’ was subsequently carried out. was the plan which was 
agreed upon between Mr. Glover and vourself at your meeting in St, 
Lonis, Was it 7 

A. Yes. sit 

X-q. Precisely f 

A. Precisely, to all intents and purposes, with the very slight ex- 
ception perhaps of writing out the memorandum which las been 
shown bere, and is an exhibit in the ease, the memorandum of the 
answer made to Mr Easley that morning. I refer to exhibit A. 2. 

X=. Phat paper, exhibit A 2, was written out wasi’t it, for the 
purpose of more certainty carrying out the plan which had been 


prot feitit 


— 


hiatured 7 | : 

A. Phat piper Was written out tor the Purpose of preserving al 
memorandum of the precise language emploved in inaking apswer to 
Mr. Eastey. 

x-¢. Did you have any memorandum la your possession from which 
vou wrote out that paper, extibit 2. 

A. Thad in my possession at that time some memoranda of an- 

thorities, and some little pencil notes n my own bandwriting, 
1567 but mv recollection is that [ wrote that memorandum without 

reference to anything else, and [do not think [Thad anything 
else with me at that time. My papers, of course, were drawn at my 
office, and T dow t think Thad any paper or memoranda with me at 
the thie. 

Please to state evervthing which, in accordance with vour pres- 
ent recollection, transpired during the interview with Mr. Haslev 
Which followed inueediately upon the meeting of the fund conmis- 
SLOTLCIS, beginning With the point iil Which he Wiis called In to recelve 
Vour abswer ¢ ; 

A. At what time ” 

x-q. On the 13th of June. 

A. Mr. Easley was called in by some one of the boar oe ly 
notified to come—and when he came in’ [ spoke, and £ said Mr. 
Kaslev’ or + Easley,” or perhaps LT didn’t address tim at all; don't 
recollect exactly iow that was; at any rate, [ said, holding a paper 
Ino my hand. TD sappose you have come tor your answer.” 

x-q. That paper being A 2? 

Tie paper Thad im my hand was Exhibit A 2. 

ra Please to | roceed, 

A. Timeant. when T said, * vou have come for vour answer,” the 
answer to his letter of May 26th, addressed to the tund = commis- 
sioners. Tle said, Yes,” or signified his assent, at least.  T said, 
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‘We make von this answer.” [then looked at the paper, and, as I 


; ae. ’ ' Viar pgaey sy te) . >t prs 
recollect. EP read a part, and dia not contain read alone. but read 
, * i 


’ 


nipagrapl of the memo- 


and repeated until Thad read over the first | | 
revi: | miayV her Cc reid the second paragrapa ; | Gin t Say about 
that: but, at anv rate, When I got through reading —[ can’t say whether 
Mr. Easley took the paper in lis hands or not; he mav have done 
SO nothing Was sald tO anvbody, nid there Was a short pralise, anid 
he. after a moment’s reflection, said, *That’s all right.’ Then, my 
recollection of it is, there Was another short pause, and he was stanac- 
ing near me, and Mr. Walker was also near me, and the Gov- 

ernor was a little further off; the room is a very small room 
1568 —dquite small; he then remarked, That is about what T ex- 

pected,” or «Phat is as much as I expected, and it Thad been 
in vour place [ could not have done more.” ‘Then there was some 
taik about going to New York—about Mr. Chappell going—and 
there may have been something said about some paper Mr. Chappell 
wanted, and about that time we separated, and [went back again to 
mv office. That’s all [ can remember of that interview, 

x-q. You have testified that there was but three meetings of the 
board of fund conimuissioners at which any consultation was had with 
Mr. Easley, to wit, the meeting of Febrnary 8th, T881, at which he 
made an argument before Vou, the meeting of June 4th. TSS1. into 
which he was called at the close of the meeting, and notified that 
the commissioners desired some time to answer his letter of May 
26th; and the meeting of Jane 13th, P8381, regarding which you 
have just testified. Is iny understanding correct ! 

A. Yes, sir; I think it is. 

x-q. lave vou testified, in the course of this deposition, to all vou 
remember as having been said and done in the presence of Mr, Has- 
ley at those three mectings i 

A. [think I have, sir; [ can’t remember anything else, 

x-q. Twill call your attention to an affidavit, verified by you in 
this case on the 4th of February, I882, and which TL understand: is 
indorsed under a stipulation “to be read in evidence in the ease.” in 
Which [ find the following words: « That shortly after the receipt by 
he Governor of Mr. Dowd’s letter, dated January 19th. 1881, and 
set out in Exlabit C of complainants’ bill, and at other times extend- 
ing to and including the 13th dav of June, 1881, or thereabouts, the 
sud fund comunissioners lad various meetings and consultations with 
Geo, W. Easley, esq.. then and now solicitor for the commplamants 
und the Lfannibeal and St. Joseph Reulroad ( TOM Pay, in reference to 
the payment by railroad company or the complainants in this 
cause, as trustees, of the debt owed by siuld COMPANY to the 

State, and that at all of said meetings and eonsultations with 


-—, 


~ > - | 1 ° . e . 
1569 sald Masiey each one oft the three members constitunne siutdl 


board was present whenever the matter of the payment of 


suid debt was considered. And that at all of said meetings and con- 
sultations it was always maintained and contended by said board, 
and each of them, that under the act to provide for reducing the in- 
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debtedness of the State, approved February 20th, 1865, the State 
was entitled to receive the tull amount of the SB.000.000 loaned to 
the said company, with all interest on the coupons attached to said 
bouds that bad then accrued, and all that would in future accrue on 
the unmatured coupons.” Now, Task you if you have any explana- 
tion to make as to the discrepancy between the statement contained 
In that affidavit and the statement you have given in the taking of 
this deposition as to what transpired at the meeting to which you 
have testified ? 

A. Weill, you have assumed there is a discrepancy without asking 
me to make any explanation, or anything of the sort. 

x-q. Is there not a discrepancy between the two 7 

A. | domt consider tht there 1s any tecessary discrepancy LeQ- 
tween the statement in that affidavit and my testimony. 

x-q. Let me call your attention to the fact, that having testified to 
everything which vou remember regarding the occurrences at these 
three meetings in the presence of Mr. Easley, you have not testified 
to asingle word which was said by either vourself or Mr. Walker, 
or to a single word said by Governor Crittenden, with the possible 
exception of a remark by Governor Crittenden at the meeting of 
Kebruary Sth, issl, before the proposal of the installment plan, 
Which could by any construction bear the meaning Which in this 
wtidavit you say was always maintained and contended by said 
board, and each of them, in the presence of Mr. Easley at all the 
various meetings and consultations held with him, and after calling 

your attention to that fact, [repeat the question 7 | 
1570 A. Lhave to say that at all the meetings, or that at the 

mecting on February Sth, Governor Crittenden expressed 
himself as entertaining the view that the lability of the company 
extended to the payment of all the coupons; that that opinion was 
concurred in by the other members of the board, but Ldo not re- 
member that there was auy declaration of that kind. [ know that 
thev at all times entertained that view, and that it was expressed on 
that occasion by Governor Crittenden; that it was uot expressed in 
terms in the meeting of the 15th of June, bat that it was stated in 
that meeting in the answer given to him that we would not receive 
that money as a satisfaction of the State’s debt, or in full satisfaction. 

X-(. Who made that answer to him ? 

A. [ did in writing. 

x-q¢. You now refer to the paper Kxhibit A 2 ? 

A. Yes, SIP. 

x-q. lave you any other or turther explanation to make ? 

A. T have no other or further explanation to make than this, that 
In writing that affidavit, and using the tert * various conferences,” 
or similar language, L think L was following the language of the bill, 
and that in making the averment as to the views entertained by the 
committee or by the fund commissioners [may have stated more the 
ettect, und hisecl in rmiy band HOVve the etteet, than the direct declaria- 
tions themselves. 
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x-q. Mr. McIntyre, ts ita fact. as stated in this altidavit, that at 
the meeting of the &th of February, TSsT, the board of tund com- 
missioners. as a board im consultation with Mer. peti W. Kasley, 
‘maintained and contended that under the act to provide for re- 
ducing the indebtedness of the State, approved ' ebrauary 20th, 1865, 
the Stute was entitled to receive the full amount of the S$5.000,000 
loaned to said company, with all interest attacled to sald bonds that 
had then acerued, and all that nadia in future accrue on the unimna- 
tured coupons ” ? | | 
A. It is a fact that that was our view at that time; that is the way 
we understood it, and we were agreed in that, and whatever expres- 
sion We gave of that on that occasion Was In) pursuance of 
1571 that understanding; that 
stood Governor Crittenden to mean when he said he under- 
stood the hability to extend to the payment of all the coupons, 
(Last question repeated.) 
A I think it is a fact just as £ bave stated it in iny answer to your 


was What flat gas ichet LT under- 


question, 

x-q. Was there any resolution or action of the board maintaining 

and contending that 7 
A. No reso! lation at all ? 

x-q. Was there a single word said by Mr. Walker. one of the 
members of the board. 1 balnit uuIng and COHLE nding thiet. in tie pres- 
ence of Mr. Kasley r 

A. Tam not able to say whether Mr. Walker said anything or 
not; if he did, I can’t remember, 

x-q. You have not now, and you had not at the time of making 
this affidavit, any recollection of anything said by Mer. Walker to 
that effect, had you, op the 8th of February 7 

A. Tight have had some recollection of it then which L have 
not now, but if Lt had any then I don’t rerrember it now. 

Xx-q. So faras your present recollection goes, then, this affidavit, 
In stating that each of the fund commissioners maintained and cou- 
tended that proposition at the meeting of February Sth, S81, was 
Incorreet, Wasn’t it ? 

A. Not necessarily so. 

x-q. If it was not incorrect please to state what was said by Mr. 
Walker i Mr. KMasley’ S presence al the meeting of February Sth, 
Lssl, nbenilelien aud contending the proposition to which [ have 
referred ? 

A. [cannot recollect that Mr. Walker said anvthing at all, ex- 
cept I know Mr. Walker agreed With the other fined comin IssSlONePs, 
and that being the statement of views the Voy : ive minde. 

X-. Was it a thet that at the meeuing of June 4th, ISS1, anv 
member of the board of fund commissioners said a word to Mr. Eas- 
ley inaintaining and contending the proposition which it is stated in 
this ailidavit was always maintained and contended by the said board 

and each of them. in the consultation with Mr. Easley ? 
1572 A. [do not remember that anything of that kind Wis said 
at the meeting on the 4th. 
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X-(. Then So farias your present recolleetion Foes, this affidavit, 
In stating at that meeting of June 4th. that the board of fund com- 
Hussioners and each of them maintained and contended that propo- 
sition, Is Incorrect, is 1f not 7 

A. That affidavit states nothing about the meeting of June 4th, 
nor make any allusion to it, except in the way that it alludes to all 
other meetings, commencing with the meeting after the letter of Mr. 
Dowd, written Janugarvy 19th and making a general statement as to 
the general conduct and views expressed at the various interviews 
between the tund commissioners and the board. 

x-q. Tn this affidavit’ did you reter to the meeting of June 4th, 
among others ? 

A. Lreferred to it in the same way that [ referred to any other 
meeting; [referred to it Ima general way, as one ef the meetings 
transpiring between two given dates, 

x-q. Then when,in this affidavit, vou said that in all the numerous 
meetings and consultations with George W. Easley. it was always 
maintained and contended by sad board and each of them, that 
under the act of February 20th, 1865, the State was entitled to re- 
eeive the full arnount of S3.000,000 Joun and the interest on the 
coupons attached to said bonds that had then accrued, and all that 
would in fature accrue on the unmatured coupons; aecording to 
vour present recollection the atidavit was Incorrect, Was it not ? 

A. My present recollection is there was no express declaration at 
that time of those views. 

x-q. What do vou understand by the word matntamed 7% 

Mr. Gnover: Let him get through. 

Wrirvess: Tsay there was no express declaration of those views, 
but that the steady continned views entertained by the board of fund 
colmmmissioners, from first to last, had not changed at that meeting 

nor at any other meeting, but continued the same all the time, 
1575) and in so tar as any expression was given by the board to Mr, 
Hastev it Was always to the same purport, 

x-q. What do vou understand the meaning to be of the statement 
‘that at numerous mectings and consultations the board otf fund 
comibissioners and each of then: maintamed and contended 7? 

A. TL understand it to mean that the board concurred in the en- 
tertaining of this sentiment, and that there was no dissent between 
them. da regard to it. 

x-q. Do vou understand that the statement that at the meetings 
and consultations with George W. asley each member of the board 
maintained and contended for the proposition stated in this affidavit 
is equivalent only to a statement that the board entertained the idea 
expressed by the preposition stated) in the athdlavit 7 

(Counsel tor the defendant objected to the question, for the rea- 
son that Mr. Root, in forming lis question, omitted a inaterial part 
of the affidavit in these words: ** Whenever the matter of the pay- 
wie oft sid debt Wils eonsidered,”’ ) 

A. It has already been stated that there were meetings at which 


S2S ROLSTON ET AL. V. CRITTENDEN ET AL. 


Mr. Easley was not present, and I have, in stating the meetings at 

which he was present—the three meetings —If have intended to state 

all meetings at which he was present, and I think L have done so, 
(Liast que stion re peated ana obje ction renewed. ) 


4 


A. [ understand—— 

Nir. GLOVER: There 1s question about the letter of that aftidavit, 
Read it all over, It is assumed by Mr. Root to be what it -is not, 
unintentionally, of course. 

(After reading the aflidavit, the witness savs:) At all the meet- 
ings at which Mr, Easley was present, and at which the board cone 
sidered the matter of the pavinent of the debt by the Llannibal 
and St. -loseph Railroad C ti any to the State,or the debt proposed 
to be paid, from first to last. whatever ¢ — ssion Was made by the 

board, was to th hence that the State of Missouri was entitled 
1574s to receive the full amount of the pr ne] - sal and all the coupons, 

and that there never Was at any time anny other sentiment ex- 
pressed by the hoard in) the presence of \Ir. Hasley, 

xq. Having read the whole of the affidavit, at the suggestion of 
Vir. (glover tts entered pon the recora., have you any further or 
or other explanation to make regarding the affidavit taken in con- 
nection with your testimony upon this deposition than yon have al- 
ready ride, 

A. No other than such as [ have already made. 

(it is agreed that the following is a copy of the affidavit: re- 
ferred to:) 


[n the Circuit Court of the United States. eastern division western 
district of Missouri 


RosEWELL G. Roiston, Heman Down, and 
ORnEN hoor, JR., trustees, plaintitts, 

es. fh equity, 
‘THomMas ‘Tl. CRITTENDEN, Governor of the 
State of Missouri, defendant. 


Now COWLES personally before me, a [nite “d States eOM ssiouer 
for suid Cireuit Court, D. HT, hr ‘Intvre, who, upon his oath, states 
that ever since the 10th day ¢ | January, ISS1. he has been attorne \- 
general of the State of <li and ex-oflicio member of the board 
of fund commissioners io snid State; that — ly after the recelpt by 
the Governor of Mr. Dowd’s letter, dated . January 19th, 18st, and 
set out in Exhibit C. of complainant’s bill, and at other times, ex- 
tending to and including the 13th d: av of June, S81, or thereabouts, 
the said fund COTMISSIONe rs lh Hcl VaLlOUS mee tings anya eonsult: thous 
with Geo. W. Easley, esq., then and now solicitor for the comiplain- 
ants and the Hannibal and St. Joseph Railroad company, in 
reference to the payment by said railroad company, or 
the complainants in this Cause, tts trustees. ot the debt 
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owed by said company to the State, and that at all 
iovo of said meetings and consultations with said Kasley each one 

of the three members constituting said board were present 
whenever the matter of the payment of said debt was considered, 
and that at all 6f said meetings and consultations it Wats alWavs mmain- 
tained and contended by said board, and each of them, that under 
the act to provide for reducing the indebtedness of the State, ap- 
proved February 20th, 1865, the State was entitled to receive the full 
amount of the $5,000,000 loaned to the said company with all inter- 
est on the coupons attached to said bonds that had then accrued and 
all that would in fniure acerue on the matured coupons; and that at 
none of the said consultations with the sid Maslev did the said fund 
commissioners, or either of them. ever propose, say, or Intimate to 
sud solicitor threat they would receive or direct the receipt of a less 
amount on said indebtedness than the amount above stated, except 
us on account of the Statutory mortgage Which the State held on the 
sald railroad, | _ 

This athant further states that on or about the 13th dav of June, 
ISS]. the sid fund COMMISSION ePS rnde verbal wHswer to Mr. Kasley’s 
letter, dated Maw 26th, TISS1. addressed to the * fund commissioners 
and the treasurer of the State of Missouri,” set out in Exhibit C3 
of the comphunant’s billin the following words, a memorandum of 
Which Was made by this affant at the time and by him preserved : 
“Tf vou shall make us a tender of 83,090,000 we will accept it and 
direct the State treasurer to receive the same and receipt for it on 
decounl OF the statutory mortgage which the State holds igalust the 
Hannibal and St. Joseph Railroad Company.’ That to this Mr. 
KMaslev then and there rephed: + That is all right; that is about what 
[ expected; T would not have done more had L been in your place.” 

And atilant further savs that at the time when the fund comunis- 

sioners nade known to the said soheitor bow and in what 
[5760 manner they would receive the said payment, as above stated, 

it Was understood by and between the said fund commissioners 
and the said solicitors the 890,000 paid and receipted for as aforesaid 
Was to be applred by the State of Missourt to the payment of the 
interest falling due July Ist, I881l.on the $3,000,000 of bonds loaned 
by the State to the Llannibal and St. Joseph Railroad Company; and 
that said payment Was made and recerved with no other understanad- 
ing or agreement, or auHiy pretence thereof, by eric between siulil 
parties, ) 

All of which matters and things this affiant states of Ins own per- 
soni knowledge ancl further silth not. 


D. TL McINTYRE. 
Subseribed and sworn to before me this4th day ot February, 1882. 
J. KEK. WATERS, 
(nited States Commissioner of the said Cireuit Court. 
ton tact that all the numerous meetings and consulta- 


¥-(). [sit not 
. y » z : } : 1 = . ry . ‘ 
tions with George W. Easley, referred to in the sald alhidavit as 
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meetings and consultations at which it was always matatained and 
contended by the board of fund commissioners, and each of them, 
that under the act to provide tor reducing the indebtedness of the 
State, approved February 20th, 1865, the State was entitled to receive 
the full amount of $3,000,000 loaned to said conpany, with all inter- 
est on coupons attached to sud bonds which was then accrued and 
all that would in fature accrue on the unmatured conpons, vou can 
now remember only one meeting, to wit, the meeting of February 
Sth, I8Sl,at which vou have any recollection of a single word being 
said to Mr. Kaslev maintaining and contending that proposition 7 

A. [ recollect of no other meeting, except the one of February 
Sth, at which there was any expression or statement of that propost- 
tion, but I very well recollect that it was always so tiaintamed, and 
I have no hesitation in saving that Mr. Easley so understood it all the 

tlie, 


L577 x-q. Please to reeall your mind to the meeting of the 13th of 


January, T8817; do vou recollect anything being said by Mr. 
Easley or by yourself in the Governor’s rooin where vou read to lim 
the paper containing the result of the meeting of the fund commis- 
sioners, and marked Exhibit A 2, about a certificate 7 

A. I do not at that time and place, 

X-q. Do you recollect anvthing of that description being said be- 
fore vou separated on that occasion 7% 

A. No,sir; [cannot recollect that anything was said about. thiut 
certificate at that time. 

x-q. Are you prepared to testify that nothing was said about it at 
that time and place before vou separated 7 

A. Lam prepared to say that [have no recollection of anything 
being said about a certificate at that time and place. | 

x-y. lave you any recollection of anything being said other than 
What you have testitied to already regarding that interview 7 

A. Nothing except what was said in the written answer that was 
made to Mr. Easley; [mean the memorandum Exhibit A 2. 

x-q. Was there anything said about legal proceedings betore vou 
separated on that occasion ? | ) 

A. [Ldowt remember of anything said about legal proceedings at 
that time. 

x-q. At What time was it that the fund commissioners separated, 
the fund commissioners and Mr, Kasley separated on that occasion 7 

A. I should say between 11 and 12 o’clock in the morning. 

x-q. ‘The Governor went away first ? | 

A. The Governor was anxious to get off: [ can’t recollect dis- 
tinctly whether he went away first or not. 

x-q. You were deputed by the fund commissioners to communi- 
cate the resnit of their meeting to Mr. Easley ? 

A. Yes, sir; Nf Was depated Or requested to make the answer that 
was made to him on that occasion in that Exhibit A 2. 

x-q. Did you hear any conversation between Mr. Kaslev 
L578) and anvone else on that oceasion % ! 
A. Pthink there was some other COUVErSatlon. miavbe ; L 
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have some other recollection, iIndistinet recollection, of some pleas- 
ant words that Wits siuid Lv some one of the board. 

x-q. But nothing about this business 4 

A. Nothing that LT remember. 

x-q. Where did vou go upon separation 47 

A. [went to my office; L think IT went to my dinner pretty soon 
or Went hoine pretty soon, | 

x-q. When did you return from your dinner 7 

A. Well, about 2 o'clock. 

x-q. You went to dinner about what time ? 

A. About noon or a little atter. 

x-q. And you returned about 2 o'clock 7 

A. Yes, sit. 

x-q. Did vou spend the rest of the afternoon at your oilice ? 

A. Yes, SIP, 

x-q. Did you have more than one interview with Mr. Easley that 
afternoon 7 

A. I only remember one now. 

x-q. Where was that 7 

A. My recollection is that it was in the clerk’s office. 

x-q. Where is the clerk’s office in relation to yours ? 

A. Itis in the same building and on the same floor, right across 
the hall trom the door that enters my office. 

x-q. ‘Phat is the Supreme Court bailding, is it? 

A. Yes, sir. 

X-‘]. What were you doing in the elerk’s office 7 

A. [cat remember what Twas doing; [think Dwas engage at 
something about the desk, about the clerk’s desk, on the right as you 
LO 1). 

x-q. Do you mean the one next to the hall door? 

A. Yes, sir. 

x-q. You dot remember what vou were doing there ? 

A. No, sir; [ean only remember that Twas engaged in some 
wavy When my attention was drawn to this matter of the form of the 
certificate. 

x-q. Who was present when your attention was drawn to it ? 

A. Tam not able to sayV that anvone Was present, there were 
others, perhaps, in the room, bat Ldowt know who they were or 

what they. were doing. 
lov x-q. Was anybody present with you as distinguished from 
the clerk and other persons who may have been engaged in 
the room Independently of vou? 

A. T ean’t remember that there was. 

x-q. Won't vou please relate what transpired % 

A. Mr. Easley approached me and he said, having a piece of paper 
in his hand, it was block paper, and he had written out upon it the 
form of the certificate he wanted, and he asked me if [had any ob- 
jection to that, or if [ was willing to give a certificate like that 
or some expression of similar import. I declined. Well, [said 
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that [ conldm’t say that [DT saw any objection to it, «fT will take 
it and examine it.’ Pthink Lthen took it and Tf think Mr. Easley 
suid at that time “Tdomt care a damn about the receipt, what 
[ want is the certificate or a certificate; and [ said, * Well, [ sup- 
pose T understand what vou mean; you want this certificate. to pre- 
sent to the Governor and it he refuses, or when he refuses to make 
cil assigninent oft the lien, then Vou Propose to tile steps to compel 
him to do so?” and his reply was, * Phat is exactly what [ want,” or 
‘just What DT want; DT can’t, of course, recall precisely the form of 
the words, but if not those words, words to that effect. IT then = said 
to him “DT suppose that vou will proceed by mandamus; meaning 
to proceed to compel the Governor to execute the assigninent of the 
lien, and jis reply was, [ think that is the proper mode of proceed- 
Ing,” or the proper way to proceed; I think that will be the way to 
do it;” was the language employed by hint on that occasion, or 
words similar to those; undoubtedly, they were words to that effect. 

x-q. What time of day was this 7 

A. Well, sir, it was not far from 2 o’clock; at any rate it was a 
short time atter L returned to my office. 

x-q. Where did Mr, Easley come from, as far as you could see ? 

A. Well, he appeared to ine right there in the room, 

x-q. Did he come in the hall door % 

A. Well, he must have come in the hall door. 
PdS0 x-q. You badn’t observed him before 7 

A. I don’t know that [ had. My recollection of it is that 
he appeared to me there at the desk. 

x-q. This was the Supreme Court clerk’s office ? 

A: Yes, sir. 

x-q. What did he do atter this conversation that vou have de- 
tulled 7 

A, Well, [ain unable to say what beeame of him after that. 1 
went into my room.  [ took the certificate and went into my room, 
as [ remember for the purpose of preparing the receipt and letter 
of instructions and the certificate tor Mr, Chappell 5. [ went ito 
iV POON from the clerk’s office, My recollection is threat [ prepared 
the paper there in my room in my office and then sent the papers 
up to the treasurer’s office. 

x-q. When did you next see them ¢ 

A. Tean’t say; I can’t remember when [ next saw them. 

x-q. When did you first see the engrossed completed letter of in- 
structions to the treasurer ready for signature ? 

A. During that atternoon, I think the letters were taken, the let- 
ters of Instructions was written, as [ now remember, and sent out 
to the treasurer's office to be copied by one of his clerks in the office 
and my impression is it was copied and sent back by the treasurer, 
and some one brought it back and it was signed at my desk in my 
office by me during that evening. | 7 
X-{. W ho signed it first 7 


> we YY Whe... 


A. Tam not positive who signed it first, but T suppose Mr. Walk- 
er signed it first as we ordinarily sign in that order. — 
xg. You were not all together when vou signed it ? 
A. No; I think [signed it at my desk and Lb don’t think anvbody 
Was present. Well, there was present the person, whoever brought 
the paper, it my have been Mr. Chappell himself, but [ think, proba- 
bly. that the papers were sent tome; that is, if is very common to 


iin send them bv messeneer, 


Pai 


_* ~*~ ~—gae" 


x-g. About what time of day had if got fo be when vou signed 
this paper ? 
A. Oh, it was probably the middle of the afternoon or later; 
somewhere alone in the afternoon, 
x-q. Returning te the interview between vourself and Mr. Easiey 
in the Supreme Court clerk’s office, vou say vou do not remember 
of anvbody else being present; do you remember whether or not 
Governor Crittenden was there f 
108] A. J dow t think he was there; [ think he was gone then. 
x-q. De you remember whether or not Auditor Walker 

was there ? 

A. At the time of the interview between Mr. Kaslev and myself. 

X-(, Yes, Sit; in the Supreme Court clerk’s oflice ¢ 

A. I don’t think he was. 

x-q. Do you remember or not Mr. Chappell was there ? 
. A. Mr. Chappell may have been there, | have some recollection 

of lis being about there, but not distinetly, and T can’t sav he was, 
x-q. Do vou understand, Mr. Kastey, at the time vou read this pa- 
per to him containing the answer of the fund commissioners, which 
was written on the 13th of June and is marked Exhibit A 2, to ae- 
cept the proposition contained in that paper ¢ 
A. 1 did SIV, 
X-, How long did he consider betere he s 
you construc Into an acceptance 7 
A. Oh. ouly a short time. 
x-q. A ininute 
A. IT should say not for a minute, it was quite a short time ; it 
might have been as much as a minute. 
x-q. You understood that upon fess than a minute’s reflection he 
accepted and agreed to the proposition contained iu the paper marked 
j Exlibit A 2, did you % | 
A. Yes, sir. 
o x-q. As T understand vour recollection to be, that subsequently on 
the same afternoon he came to vou in the Supreme Court clerk’s 
office and told vou he «didwt care a damn about the receipt, but 
What he wanted was the certificate 2” 

A. Yes, sir; wherever that interview took place ; that is my re- 
collection that that is the place where he made that statement that 
he didn’t care a damn about the receipt. 

x-q. Have you stated all vou remember regarding that interview ? 

A. At the Supreme Court building ? 

100 


poke the words which 
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x-q. The interview at which Mr. Easley and you talked about the 
eertificate 7 

A. All that I ean think of at this time; Tam not able to think of 
anything else. 

x-q. Did you see either of the other fund commissioners on the 

13th of June after the interview with Mr. izaslev in the Su- 
1582. preme Court clerk's office 7 
A. IT may have seen Mr. Walker that evening; [am not 
sure; I dowt remember to have seen him. 

X-q. Did vou see the instructions to the treasurer after Vou signed 
them ¢ 

A. [think not. I think they went back to him and f saw no more 
of them. 

x-q. Was any copy of them given to Mr. Easley to your knowl- 
edge ?. 

A. [don’t remember of any. 

x-q. Didw’t you think it singular that Mr. Easley should in’ tiie 
forenoon of the 13th of June accept the proposition of the fand 
commissioners which provided only fora receipt, and on the atter- 
noon of that same day should say to vou that be didm’t care a damn 
about the receipt, that all he wanted was a certificate 7 

A. IT dowt think there is anything singular about it. Mr. Easley 
seemed to understand it thoroughly, and said that the answer of the 
fund commissioners Was all that he expected. 

x-q. Lunderstand then you didn’t considered it singular 7 

A. Lanswer I conldmt consider it singular when aman under- 
stands a matter plainly as he seemed to understand that, 

xq. Did you not think it singular that after accepting the propo- 
sition contained in the paper marked Exhibit A 2. which provided 
ouly for a receipt, he should on the afternoon of the same day say 
to you that he didn’t care a damn about that receipt; that What he 
wanted was a certificate 7 

A. No, sir; [ did not, and [ moreover understood that Mr. Easley 
didm’t attach much importance to any of the papers, becanse I un- 
derstood at the time he was relying upon the virtue of the proposed 
pavinent, 

x-q. Mr. Walker has testified in his deposition taken in this case, 
taken this week, as follows: After stating that you read to Col. Eas- 
ley the paper marked Exhibit A 2.) “What was the object of read- 
ing this paper? A. To inform Col. Easley of what conclusion we 
had come to, (). It was the answer then of the board of fund com- 

missioners as to what vou were willing to do in reference to 
1585 this Hannibal and St. Joseph matter’ A. That is the wav 
we understood it. Q. What, if anything, else was said : 
just go on and relate everything that took place 7 A. After read- 
ing that paper there was some little hesitation on the part of Col. 
Easley, and then he said: *We couldnt expect any more, or J 


wouldn’t have done any more than that mvself if [Thad been in vour 


place,’ meaning the fund commissioners. Q. What else was done or 
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sud? A. Phe conversation then came up as to the form of this 
paper, What we would say to the treasurer, when we would receive 
it, Whether in New York or here, or whether we would go there or 
not, and the terms of the certificate followed next as to the form.” 
Is that statement correct: according to your recollection, referring 
particularly to the last answer which T have read ? 

A. T have already stated that [ had no recollection of a conversa- 
tion there about the certificate, and [T have simpiv to. say that that is 
inv recollection still; [lave not said that there was no conversation 
there about the certificate; LT have said that I do not remember 
any. 

x-q. According to your recollection, had you ever heard of the 
idea of a certificate befere Mr. KMasley cCume to you in the Supreme 
Court elerk’s office ? 

A. LT ean’t recollect that anything was said about it prior to that 
time. 

x-q. According to vour recollection, is or is not Mr. Walker mis- 
taken in testifving that in that interview, on the forenoon of the 15th 
of Jane, i881,and at the time that you read to Mr. Easley the paper 
matked Exhibit A 2, containing the answer of the fund commission- 
ers, “the conversation then came up as to the form of the paper, 
What we would say to the treasurer, when we would receive it, 
whether in New York or here, or whether we would go there or not, 
and the terms of the certificate followed next as to the form” ? 

A. Teawt say; I doit pretend to say that Mr. Walker's state- 
ment is Ineorrect or otherwise in that respect ,; [ have ouly gone so 
fur as to say that [ do not remember the conversation about the cer- 

tificate at that place. 
1584 x-q. Are vou prepared to testify that if was not on that 
oecasion, on the forenoon of the 13th of June, 1581, before 
the fund commissioners separated, and before Mr. Easley expressed 
any assent to the proposition of the fand commissioners, that he said 
he didwt care a damn about the receipt; what he wanted was a 
certificate ” ? | 

A. Tam prepared to say, and I do say, that Mr. Kasley’s response, 
“that is all right,’ was made before any other word was said or 
spoken, after Exhibit A 2 was read to him; that lis assent to the 
proposition contained in Exhibit A 2 was then made known to the 
tund commissioners; but as to whether the testimony of Auditor 
Walker, in reference to the certificate proposed to be viven by the 
treasurer to the Governor, | dent undertake to say whether that 
conversation occurred on that Occasion or not, because j don’t re- 
member, 

x-q. Mr. Walker has testified in Ids deposition in this suit, taken 
this week, as follows: ** Tlow long did) you continue im session as a 
board after that? oA. Dam unable to say just what hour we met; 
this was towards noon, and the only way that [ can fix the time ts 
that the Governor wanted to wo away, and he left the matter with 
Gen. Melntyre, to conclude with Col. Jeasley as to the form. @). At 
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what time was the letter of fund eommissioners, or the tnstruetions 
of the fund commissioners to the treasurer, made ont, 1 von recol- 
lect. A. Before 12 o’clock, or about that time; FP think before 12 2 
little while, but IT can’t tix the hour, not having paid any partientar 
attention to it, but it was in the forenoon.” Is that statement by 
Mir. Walker correet 

A. To the effect hat the papers were made out Ww the forenoon . 
if von mean to’say if the statement made by Mr. Walker, to the 


») 
? 
t 


effect that the papers were made out before noon, on the day of the 
13th. L answer. no. sir: that my recollection is that they were made 


out atter noon. 

x-q. Mr. Walker has testified in his deposition in this suit, taken 

this week, as follows: «QQ. Did von hear any conversation between 

Mr. Kasley and Gen, Mcintyre, on the 15th of June, about 
1585 getting up an agreed case to test the question of whether or 

not this pavinent of S3.090.000 was In eomplianee with the 
act of 1865. and if so, state when and where it was, and what was 
said? A. There was some conversation between the gentlemen ; 
f don’t know whether [ can state Just how it took place, that day, 
to this effect: Gen. Mcfntyre said, [ suppose, in this way, vou will 
proceed by mandamus, if possible; and he said, “If think so, 
against the Governor; and we must get it up as early as we ean 5” 
(still referring to the fact of the disposition to come to an early set- 
tlhement, on account of their interest, to reduee the debt by funding 
it) and-I think Gen. Mefutyre’s reply was, * Phen vou write it out 
nnd send if tome, or come down at your lelsure and let us agree on 
it Whenever vou chose.” Did any such conversation take place be- 
tween Mr. Kasley and vouself in the presence of Auditor Waller on 
the 18th of June? A. I ean’t recollect that Mr Waller was pres- 
ent, and [can only recolleet of One conversation in regard to the 
mode of proceeding by mandamus; and that isthe one [ have stated 
in connection with the talk that we had about the certitteate. 

@. Do vou recognize this conversation detailed in the answer of 
Mr. Walker, which [ have just read, as being the couversation 
Which vou ever had at any time with Mr. Easley 7 

A. | had a conversation with Mr. Husley on the 13th of June, at 
the time that we had the interview or talk about the certificate. which 
embraced the substance of that answer, substantially the same as the 
answer, l refer to the conversation that passed between us at the 
Supreme Court bitdig, 

x-q. Was Mr. Walker correct in supposing that anv conversation 
In regard to legal proceedings between Mr. lGasley and yourself was 
had im dus presence on the 15th of June 7 

A. Tt can’t remember whether any conversation—whether Mr. 
Waller was present on the 15th of June, when any couversation of 
that ‘kind oecurred on the 13th of June, between Mir. Easley and my- 
self, or not. ) | 

x-q. Did vou have two conversations with Mr. Kaslev on 
1586 the Sth of June, in one of which you said vou supposed he 
would proceed by Inandamus ? 


- 
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A. IT only remember one. 
xX. At the conversation to which vou have referred as taking 
place between yourself and Mr, Easley in the Sapreme Court clerk’s 
office on the 13th of June, was anything said by Mr. Easley to this 
effect, in answer to vour question, * You will proceed by mi: and: cLINLUIS, 
if possil le, nvainst the Governor, and we must get it up as early as 

We can f 

The reply that I recollect was in answer to my question if 
mandamus Was not the proper mode ot Proe ee ding, and iy recol- 
lection, is he said « Yes, that was his idea about it’ 

x-q. Do vou recollect anything else being said on that subjeet ? 

A. At that time? ; | 

X-(. Yes, 

A. T think Ihave given all that [remember of that conversation, 

x-q. That was the ouly conversation you had on that day on that 
subject. Was it not 7 

A. The only one IT remember. 

x-q. Was anything said in that conversation on that day, regard- 
Ing the writing out — Mr. Easley writing out and sending it to vou, 
or coming down at his leisure, and you agreeing on it whenever you 
could’ 

A. Tam unable to recollect that that conversation oecurred be- 
tween us on that day: there was an understanding between us, but 
Whether it was mentioned on that day or at a subsequent day [ can- 
hot state now, 

x-q Is it nota fact,as vou testified yesterday, that the first sngves- 
tion of an agreed case, either in form or substance, between Mr. 
Masley ana vourse If, Was at an interview at which he took down a 
volum re oof statu tes, eunct referred Vou to the statute under Which, in 
his opinion, an agreed case coul | be made ? 

A. Yes, sir; that is the first time that [heard of the agreed case 
as such. but I ned before that time heard of the mandamus, and 
hisaed thought ot it. but l enn’t Siy | I don't think [ had tullxed to lim 

about it, except on the 15th, atter the interview between lim 
1587) and myself, on the 13th, in which we had a lc about the 

tnandamns : I can’t recollect any other “eaten how, (Ny) to 
about the time he first talked to me about the agreed case as such. 
I hind been of the impression hetore that thief the procecs Line would 
be by mandamus, direetly, as Tsay, but at that thiaae he sneevested to 
Wie his iden Was an agree «| Case, and [ recollect it distinctly, because 
he toole down the statutes and called my attention to the statute, anc 
we disagreed a little about the prov sions of the statute. 

x-q. Hany intervie w suchas is detailed by Auditor Walker in his 
testimony which Eh: ive last read to vou ocenrred between vou and 
Mir. Easley on the 13th of June, then your recollection regarding it 
has failed, has it not | 

A. Yes: I can’t remember it. 

X=. You testified upon your direct examination as to the terms 
Which in your judginent | Vou would bave used bad you ma He wee pte 
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ing, on the 13th of June, Mr. Easley’s proposition of May 26th, 1831; 
can you restate those terms to me 7 

A. Well, [ dowt know that I can in the same words; [think I can 
in effect. 

x-q. Please to do so 

A. [think we would have said “we will accept your proposition, 
or we will take your money, or some similar expression, signifying 
to him that we meant to accept the proposition that he offered. 

X=. Pid Vou OF any member of the board of fund commissioners 
in vour presence say to Mr, Hasley on the 15th of June, we decline 
your prop sition % 7” 

A. I did not; neither did T hear anybody else in terms, but we 
thought we declined it very distinctly in the answer we made. 

x-q. If you intended him to understand that you deciined his pro- 
position on the 15th of June, why didn’t you use just as explicit 
terms for the purpose of conveying that idea to his mind, as in your 
judgment now you would have used in accepting his proposition 7 

A. It we had intended to accept his proposition it would 
1588 have been sufficient te have said so simply and no more, and 

as we didim’t intend to accept the proposition as made by 
him we thought it necessary to use sach language as would convey 
to the mind of any man, any business man, that we didn’t aecept bis 
proposition as a pavinent in fall and for that reason used the langu- 
wre Which we did and the particular words * on account. ” 


Redirect-examination by Mr, SHTeLDps : 


Q. A good many questions were asked you by Mr. Root on cross-— 
examination as to the reason why vou insisted upon Mr, Kaslev in- 
serting in the mandamus proceeding against the treasurer the words 
‘and not in full satisfaction.” In that counection you stated that 
you were intending to deinur to the petition. Please state at whose 
Instance, if any one’s, you Intended or expected to demur to that pe- 
tition ¢ 

A. Well, the understanding between Mr. Easley and myself was 
that [ should demur,. waive the alternative writ and deniur. 

Q. Did Mr. Easley make a request that you should take that 
course ¢ 

A. Yes, sir; he wrote to me to that effect. 

(). Now, when you put in the words and insisted upon his putting. 
in the words * and not in full satistaction ” did you do so as adding 
anvthing to the words of the receipt 7 

A. It was not intended to add anything to the receipt and if any 
reference In my mind was made to the receipt it was to express What 
the receipt itself expressed differently from the manner in which it 
was stated In that ¢th paragraph of the petition for mandamus, 

Q. Is it nota fact that Mr. Easley’s petition in the 7th paragraph 
attempted to set out the legal effect of the receipt, and not the receipt 
in hace verba ? 
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A. It did not set out the receipt in hace rerha, but rather the effect 
or description, mmav be T might sav, of the receipt. 

Q). And it was to that description of the legal effect of the receipt 
that vou asked the insertion of those words ‘not in full 
satisfaction thereof.” was it not ? 

A. It was to that, ves, sir; and asa part of that description, 

Q. Now, will vou please turn to the mandamus record, page 198 
printed reccrd. In the 9th paragraph thereof [ find these words: 
“The State treasurer bases his refusal to execute the certificate de- 
manded by the relators on the ground that the sam paid into the 
treasury of the State by the relators, to wit, three million and ninety 
thousand dollars, is not a sum of money equal in amount to all the 
Indebtedness due or owing by said company to the State, and all la- 
bilities Inearred by the State by reason of having issued her bonds 
aud louned the same to said railroad company as a loan of the credit 
of the State, together with all interest that had. at the time when 
such pavinent Was made, accrued aud remained unpaid by said coni- 
pany.” State whether you made or suggseted any emendation to that 
Yth paragraph ? 

A. None at all, sir, [ think. That was satisfactory to me. A sim- 
llar averment was made in the statements of facts in the agreed cause, 
except that it was made in connection with the Governor there as 
In Connection with the treasurer here, 

Q). Then, when vou suggested the emendation, and not in fall 
satisfaction thereot,” if was simply to that averment which attempted 
to set out the legal effect of the reeeipt i 

A. That was the intention of that emendation—to go to the better 
expression of if, as contained in the latter part-of that section. 

(). State whether or not or vof the ratlroad company from the first 
did not offer to pay to the State in fall discharge of its ability the 
sun of three millions of doilars in one sum at one tine? 

A, Yes, sil, 

(). Did they ever refuse to pay that sum of three millions of dol- 
lars In ‘instaiments ? 

A. Only so tar, [ think, as the letter of 19th of April by Mr. Dowd 

contained reasons for not accepting that proposition, or for 
1590 not adopting it. 

(). The question [asked was whether or not having offered 
to pay to the State in one sum three millions of dollars in discharge 
of their indebtedness, did they at any time refuse to pay any simi- 
lar sum. ora like sum, in instalments ? 

A. Why, uo sir, never. [I didn’t understand the question fully at 
first. 

D. H. McINTYRE. 


Subseribed and sworn to before me this 23 ot June, 1882. 
L. L. WALBRIDGE, 
Notary Public, city of Ni. Louis. 
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Joux Watker, being reealled on behalf of the defendants, further 
deposeth and saith, examined by George IT, Sinelds, esq. : 


1 Q. On cross-examination by Judge Dillon you were asked to 
produce the record of the fund commissioners, and consented to do 
it. State whether you produced that record to Judge Dillon % 
A. Tean, sir. Shall I do it? 
2(). You have done it, haven't vou ? 
A. I don’t know whether I have or nof, sir. aa 
a: 3. Please produce it. then. 
(Witness produces a book and hands to defendants’ counsel. ) 
4. Is that the book ? 


A. That is the book. 
Mr. Suretps: Judge Dillon, do you wish to make any use of this 


book ? 

Judge Ditton: When we come to make our case in rebuttal we 
will determine. 

5 (). Please state what that book is 7 

A. It is a metaorandum copy of the doings of the fund commis- 
sloners, 

(6. By whom were they kept ? 

A. By myself. 

7. Will you please turn now to that record which vou have been 


asked to produce here by complainants’ counsel, and have 
1591 produced at their request, to the pages on which are recorded an 


the minutes or memoranda of the meetings of the board of 
fund commissioners and their actions in regard to the matter in con- 
troversy in this suit? 

A. On page 54. 

5 (). Is that the first entry that is made in regard to the matter in 
controversy 7 | 

A. It is. 

Mr. Sutetps: We desire to offer that entry, gentlemen, and pro- 
pose to have it copied right here in the record. 

Note.—lIt is stipulated that the record of the fund commissioners 
(referred to by the witness shall be produced at the hearing in addi - 
tion to What may be transcribed from it in the witness giving his tes- 
timony, subject to all objections as to competeney and relevaney.) 

9. Please read now the first entry, giving the dates and state- 
ments made. 

A. The first entry is dated February 8th, and reads as follows: 
“February 8th. Board direct that Walker go to New York and ex- 
June plain bonded debt to the State, the bonds due, to become due, 
SC.. Ke. 

Mr. G. W. Easley asked to be heard before the board on the 
Tlannibal and St. Joe matter. Board named the 15th June. 

JUNE 15. 

G. W. Easley came before the board on the Hannibal and St. 

Joe matter, claiming that it was the privilege of his company to pay 


op 
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par value of bonds and acerued interest, and that the Governor should, 
upon the payment of such amount, release the Hens. 

The board claimed that the par value and acerued interest are 
not enough to hold the State harmless.” 

10 (). Please turn to page thirty-five of that book where an entry 
made June 15th in reference to this three millions of dollars seems 
to have been erased, and underneath the words “see page 36,” and 
explain why those appear to be erased. Give the date and the 
words erased, if vou can, and explain why they were so erased. 

A. June 15th. Board agreed to accept three millions par 
1592 value of bonds, and uinety thousand interest of [annibal & 
St. Joe R. RR. Co. on ae.” 

Ll (). State whether or not the “ yes” is underlined or not. 

A. It is. 

12 (). Now please explain why that is erased‘on the records, and 
why the words * see page 36” underneath it are inserted. 

A. After L had written that [ was not pleased with the form T put 
it in, and T eoncluded then to make a better form than that. That 
was on the dav after. That was on the 14th of June. 

[> 0). When was the entry erased made 7? 

A. On the same day [ put it on. 

144). You mean the 15th of June *% 

A. No; the 14th of June [ commenced to write this transaction, 
and make it plainer and stronger with the papers betore me, and J 
commenced in this shape next morning to make it better. 

15 Q. The record entry erased refers to page 56. Now turn to 
page 36 of this book, and state what is therein written, and what ret- 
erence it has to the entry on page 509. : 

A. The morning after this transaction, after [ had written on page 
34. [ wrote that the next morning, and [ was not satisfied with the 
terms of that on page 34; and June 14th [ got the papers in rela- 
tion to this, which is Mr. Haslev’s statement dated May 26th, 1881, 
and made this statement—the first were marked June 4th—tfrom 
that paper. T made the following entries, commencing with the 
words © June 4th,” on page 36, as follows: “June 4th. Mr. George 
W. Easley, attorney of the Hannibal & St. Joe kh. kh. Co., presented 
a paper dated May 26th, 1881, in which he asked the fand commius- 
sioners to receive three millions of dollars and accrued interest, and 
release first mortgage on the Hannibal and St. Joe Road. Board 
took it under advisement until the 15th instant. 

16 Q. State whether or not that entry was made by vou in hen of 
the entry Ol purge 34 wherein VOU Say Mr. George W. Masley asked 
to be heard before the board on the Hannibal and St. Joo matter. 
Board named the 13th of Pune. 

A. Made instead of that—made in relation to that to make it 

| plainer and refer to the papers. 
1593 17 (). Why was it so made? — | 
A. To make it plainer, and refer to the papers in this 
case. 
106 ; 
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IS QO. When was that entry of Jine Pith mac 
A. That was made on the I4th of Jitne. 
19. Please read the further entry on the same page of the book, 


to wit, page 36, in reference to this mnatter, 

A. ** June 13th. Board met pursuant toadjourniment, and sub- 
mitted the following to Mr. Lasley, the attorney for the COMPAanyv : 
‘If you shall make us a tender of (3,090,000) three million and 
ninety thousand we will accept it. and direct the State treasurer to 
receive the sameand receipt for it, on account of statutory mortgage 
which the State holds against the Hannibal and St. Joe. Railroad 
Company.’ The attorney, Mr. Easley, agreed to the terms, 7. e., 
to pav on account.’ 

2) Q. State whether or not the word “account” is nnderlined 
the record, 

A. It is underscored. 

21 Q. Now proceed, 

A. The balance on that page is as follows: ‘* The commissioners 
directed the treasurer to receipt 1 accordance with the nbove terms. 
All of the foregoing entries, as they now appear on page ob, were 
entered on June 14th down to and including the word ‘* terms.’ 
(‘+ Copy of treasurer's certificate to the Governor on file.”’) That 
was added some days afterwards. How many days [ don’t know, 

21 (. By whom were these entries made, Mr. Walker ? 

A. By myself. 

22 (). Please turn to the next entry in referenee to that matter. 

A. The next entry, in relation to this, is on July 6th, page 38, 
which was as follows: ‘ July 6th. Phe commissioners having 
under consideration the subject of the disposition of 83,Q00,000, 
Hannibal & St. Joe. money, agreed by a majority vote to hold the 
money until the question of how much money the company would 
pay to the State, and then Pay the whole amount on the Hannibal 

“St. Joe. bonds, inthis way to liquidate the whole of them 
1594 with the money paid to the State on that account. General 

McIntyre bemeg In favor of Investing the monev in other 
bonds as fast as practicable that were now due and subject to call.” 
23 Q. Is there any other entry in reference to the matter in con- 
troversy in that book ? 

A. I don’t think there is any other; I believe that is all. 

24 (. Judge Walker, will you please state whether or not that 
book is kept by you, as the secretary of the board. as a full and 
formal record of the proceedings, or simply a memorandum and 
inute book ot the proceedings oft the board ¢ 

A. It isthe memorandum or minute book. It is not the full 
proceedings of any questions discussed, but it is a memorandum of 
what was done. 

25 Q. Does the law require you to keep a record % 

A. To keep a memorandum ot it. The records of the doings, 
In regard to amounts of money, woes into the auditor's report, | 
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27 (). Is this the book thatis kept in pursuance of that provision 
of the law 

A. Yes, sir. 

28 (. Have you read and stated now all the entries in that book 
In reference to the matter in controversy in this suit ? 

A. | believe I have. 

2). Do those entries show substantially the action of the board 
in reference to the matter in controversy f 

A. It dees not, all of it, but the main portion of if. 

D0 Q. You have stated on cross-examination that there was some 
two thousand and ninety of the option bonds in the school fund ¢ 

A. ‘Two thousand and eighty. 

ol (. State whether or not those bonds were In the school fund 
before the Hannibal and St. Jo. Railroad Company paid over this 
money to the State. 

A. They were. 7 

2 0). Do you know how long they had been in the school fund? 
A. ‘They had been in four or five vears, but just how long I could 
not say; as muchas three or four years; the statutes authoriz- 

Ing if were enacted in IS79. 
L5Y5 33 Q. You have also stated that these bonds had printed 
on their face the words required by the statutes of 1879, 
which is embodied in your testimony. Do you know whether 
those words were printed on the face of the bonds held by the 
school fund at the time that you were inaugurated as State 
auditor 7 

A. I do not. 

34 Q. Do you know whether they were printed on these bonds 
before payment of the money by the Ilannibal & St. Jo. Railroad 
Company ¢ 

A. Ido not. J did not see them. That is the reason I don’t 
know, as I did not see the bonds, and could not say of my own 
knowledge, 

30 Q. What is your best impression about the matter ? 

A. That this work was done soon atter the enactment of the 
statute in 1879; that is my understanding of it, but [ don’t know. 

36 Q. State whether or not it Was doue under your administra- 
tion, and at your suggestion, or at your order ? 

A. It was not; this printing you refer to now ? 

37 Q. Yes, sir: Lreter to the printing. 

A. No. sir: doue before that time, vo doubt. There was no 
order. and no one having charge to do if sinee that time; L have 
no doubt it was done in IST. 

38 Q). Now, will you state when those bonds received the puuch 
marks on them, if you know % 7 

A. First of July, 18st. 

30 Q. Will you please state why those punch marks were put on 
those bonds ? 

A. The statute of March 25rd, 1881, required it That is, made 
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use of by the auditor in eancelling all that the auditor cancelled. 
The school board caneelled with the other mark. 

40 Q. Was there any other evidence of indebtedness issued 
lieu of these bonds at the time they were punched ¢ 

A. There was the State certificate of indebtedness issued for the 
— sum of the bonds in the two funds. 

41 (. And delivered to whom? 

A. aoe board of education, and they, I think, to the treasurer. 

42 . Was this certificate issued under the aet of March 
1596 23rd, 1881, which has been referred to frequently in this 
case ¢ 

A. Yes. Si! 

43 Q. Will you please produce one of those bonds which are thus 
punched and cancelled, and annex it to your deposition as an 
exhibit ? 

A. Iwill; I think that was done before. 

Mr. Sutenps: No, sir; it was not done before. 

Witness: Very well; I will. 

(Said paper is hereunto annexed, and marked Exhibit A 7.) 

44 Q. Are the other two thousand and ninety bonds which were 
in the school fund printed in red ink in a similar manner to this, 
and punched in a similar manner to this, and cancelled at the 
same time that this bond which you now produce was cancelled ? 

A. They were all beariug the same amount; [mean the 2,080. 
The seminary bonds differ from that in the word ‘* seminary ’’ in- 
stead of ‘* common school.’’ 

45 (). How many of the seminary bonds were there ¢ 

A. Se. 

46 (). Did they bear similar impress with red ink as the one an- 
nexed to your deposition as an exhibit? 

A. With the exception of the name of the fund. 

47 (). They were also punched and cancelled in the same manner 
as the one produced ? 

A. In the same manner as the one produced. 

48 (. At the same time and under the same act ? 

A. At the same time and under the saine act; witnessed by the 
same parties. 

49 Q. Now, what amount of bonds were subject to call outside 


f the bonds that were held in the school fund on the 1l3th day of 


June, 1881 ? 

A. On the 15th of June, 1881, there were 516 5-20’s, 156 State 
bonds, State debt proper. 

50 (). How many of the 5-20 option bonds outside of the bonds 
in the school fund which were printed in red ink with the words 
similar to the one produced by you that were subject to call on the 
20th dav of June, 1881 ? 

A. The same number; no change in them. 

o1 (). How many bonds, State debt proper, were subject to call at 
that date ? 
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1507 A. 156. 

d2.. Tlow many of the 5-20 option bonds outside of the 
school fund which were printed in red ink as the one which you 
have produced were subject to call on the 26th of June, 1881 7 

A. The same number. 

53 (. How many of the State debt bonds proper ? 

A. The same number. 

d4 0). You mean 1567 

A. 156. 

55 @. How many of these bonds were subject to call on the first 
day of July, IS81; when [ say these bonds I mean the 5-20 option 
bonds: on the Ist dav of July, ISS81 ? 

A. The same nuinber in each series. 

56 Q. How many were subject to call of the State bonds proper 
at that date 7 

A. 156. 

57 (). Is there any other number of the 5-20 option bonds out- 
standing which have been subject to call at any time since the first 
day of July, ISS] ¢ 

A. There was 820: [ made the calculation onee before: 829. 

98 Q. When were they subject to cail % 

A. The 15th of Mav, [s8s2. 

a9 (). They were not in the school tund ? 

A. They were not; and there were 225 subject to call on the 
first dav of December, 1881. 

60. Mr. Walker, you have stated in answer to Judge Dillon's 
questions that some option bonds have been called in and paid off 
by the regular receipts of the revenue fund ; will vou please state 
whether or not the receipts of the State treasury have not always 
been amply sufficient to meet all of the 5-20 bonds subject to call as 
they matured 

A. I believe during the fiscal vear they have; that is of late; I 
aim waiting for you to name a year. 

61 (). Say the years [881 and 1882? 

A. | believe they have during the year been able to take up all 
that fell due during the year. 


(‘ross-eXxam., by Judge DILLON, counsel the pilaintitts. 


L (). This bond, Exhibit A 7, 1s dated on the Ist day of De- 
cember. I875. and is headed ‘* Renewal funding bond :’’ is this 
what has been known in vour testimony as one ot the bounds 
1IsYS known as the 9-20 bonds 7 
A. It is. 

2 (). They are all on the same plate, are they not ? 

A. Same plate, I believe. 

34. What you term the outstanding 5-20 bonds of this series 
or class not in the school or seminary funds are precisely like Ex- 
hibit A 7, except the serial number; those in the school and semi- 
nary funds, with the exception that the latter, pursuant to the act 
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of April 24th, 1879, had printed thereon the words appearing in 
red type on Exhibit A 7, which were put there pursuant to the 
said act of April 24th, 1879 ? 

A. They are, except in the dates of the issues ; they differ in the 
dates. 

4 x-q. How many of these bonds of one thousand each were in 
the State seminary funds on the first day of July, Iss ? 

A. Two thousand and eighty in the two funds. 

5 x-q. Amounting in the aggregate to how many dollars 7 

A. Two million eighty thousand dollars. 

6 x-q. These two million eighty thousand dollars bonds uncan- 
eelled were in the school and seminary funds of the State on the 
tirst day of July, 1881, were they not ¢ 

A. This number of bonds reterred to were in the “reasurer’s 
vault of the State of Missouri, and marked with red type in the 
manner described on that day. 

7 x-q. Now, pursuant to the act of March 23rd, 1881, these two 
thousand and eighty bonds were punched and cancelled after the 
manner shown in Exhibit A 7, were they not ? 

A. They were. 

S x-q. And what was substituted in place thereof? 

A. State certificate of indebtedness, 

Y x-q. For what amount ? 

A. For the amount of these bonds in the aggregate and the 
coupons, together with nine hundred thousand dollars of a certifi- 
cate of a former debt. 

Mr. Suretps: You mean certificate of indebtedness ? 

A. Yes, sir. 

[0 x-q. Have you a copy of one of those certificates of indebted- 
Ness 


A, | have. 


1599 11 x-q. Can you furnish or make a copy of each one of 


them and send it to the examiner and make ita part of your 
deposition ? 

A. Tean doit; [will promise you to do it. 

12 x-q. State as nearly as vou can recollect, Judge Walker, when 
these certificates of indebtedness to which you have just referred 
were substituted for the renewal funding bonds. Which had been 
previously in the school and seminary tunds 7 

A. The Ist day of July, 1881. 

Nork.—It is stipulated that the record book of the fand commis- 
siouers shall be prodaced at the hearing of this case. 


JOHN WALKER. 


J. C. Van Brarcom, of lawful age, being produced, sworn, and 
examined on behalf of the defendant, deposeth and saith: 


Examined by George H, Surenps, Esq.: 


| (). Please state your name, age, occupation, and residence ? 
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A. J.C. Van Blareom, cashier of Bank of Commerce ; residence, 
St. Louis: awe, 33. 

203. What Bank of Commerce do yeu refer to ? 

A. Bank of Commerce, St. Louis. 

2). State whether or not you were in New York in June, 1881 ? 

A. I Wels, 

4(). With whom did you go to New York on that occasion 7? 

A. Mr. Chappell. 

o 4). State whether or not at that time you were present at any 
time at an interview which took place between Mr. George W. 
aslev and Philip ki. Chappell at the Fitth Avenne Hotel on the 


evening of the 19th of June, 1881, in the city of New York ; and it 


SO, Stafe what took place between those ventlemen re 
A. [| was present at that interview. [ can hardly state all that 
took place between those gentlemen, because it was a long interview 
anditwas social. In what particular do you want me tostate? 
1600 6). State whether or not anything was said in reference 
to the payment by the Hannibal and St. Joe. Railroad Com- 
pany of the claim which the State held against said company ; 1f so, 
What was sald in the interview 7 
A. Mr. Chappell asked Mr. Easley whether they were really going 
to pay the three million and odd dollars on the receipt which he was 
prepared to give, Mr. Easley replied, ‘S You'take the money and 


vive us the receipt and we will attend to the balance of it.” That 
is in effect what was said. I don’t know the exact words that were 
used. 
74. What, if anything, do you remember led to that conversa- 
tion ? 


A. It was apropos of many conversations that Thad had with Mr. 
Chappell, and we had a curiosity to know whether thesroad were 
really intending to pay the money, or whether we were there on a 
fool's errand, 

(Plaintiffs? counsel objects to the witness testifving to anything 
except What transpired between Mr. Chappell and Mr. Easley.) 

8 (). State what those conversations with Mr. Chappell were ? 

(Objected to as incompetent and irrelevant. ) 

A. We were going there on this business, and it was uppermost 
In our thouehts and conversations from the time we left St. Louis 
till we got to New York, and we were naturally curious to. know 
\ hy they were von TO pray thieut money on that form of receipt, and 
to the best of our ability we discussed ali sides of the question and 
could not understand it. 

9 @. Did vou have the form of the receipt with you? 

A. Yes, sir. 

10 (). In what respect was the receipt discussed ? 

A. The words ‘on account’? were the words that troubled us, 
and that caused the discussion. 

11 (). Who began the conversation on this subject between Mr. 


| 
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Easley and Mr. Chappell in New York at the ifth Avenue Hotel ? 
A. I think Mr. Chappell did. 
12 (). Please state as near as you can what he stated to Mr. 
Easley ? 
A. Mv recollection is that he asked Mr. Easley whether 
1601 they really intended to pay that money on the receipt which 
he was ready to give or prepared to give. I can-ouly give 
the substance of 1f. 
13. Q. Did Mr. Easley seem to know what the form of the receipt 
referred to by Mr. Chappel was ? 
A. It seemed so to me: Ves, SID, 
14 (). Now, what was the reply cr 
A. That if Mr. Chappel would take the money and give the re- 
ceipt that he would attend to the balance of it, 
15 Q. What did you understand Mr. Easley to mean by the use 
of that language ¢ 
(Plaintifts’ counsel objects to the question as immaterial.) 
A. I understood him to mean that if was our business to take the 
money and lis business to attend to the rest of if. 


Cross-examination by Mr. Roor, counsel for plaintiffs : 


1 x-q. Mr. Easley did not go to New York with Mr. Chappell 
and you, did he? 
A. No, sir. 
4 X-q. Ile wes not present cut these discussions to which Vou have 
referred, then ? 
A. No, sir. 
J. C. VAN BLARCOM. 


Subseribed and sworn te before me this 27th June, 1882. 
L. L. WALBRIDGE, 
Notary Publie. 


By consent, the further taking of these depositions was adjourned 
until to-morrow, June 17, at 10 A. M. 


ST. LOurs. Sine LTth 
Parties met pursuant to adjournment, and the further taking of 
depositions in this case was resumed as follows: 
JouN Mracuer, of lawful age, being produced, sworn and exam- 
ined on the part of the defendants, deposeth and saith: 


1882. 


5 


Direct examination by Mr. Surenps, counsel for defendants : 


1602 1. Q. State vour name, age, residence, and occupation. 
A. My name is John Meagher; Lam thirty-five vears 

of age; L reside in Jefferson city ; [am editor of a newspaper. 

2 (). Where did you reside on the 13th of June, 1881 ? 

A. Jefferson City. 

‘> () Wh: | 7 vars rara v neagmed I at hh: ' 1% 

o (). hat business were you engaged in at that time ! 

A. I was newspaper correspondent and publisher of a magazine. 
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4 (. For what paper were Vou correspondent at that time? 

A. ‘The Globe-Democrat and Kansas City Times. 

09 Q. Are you acquainted with Mr. George W. Easley ? 

A. Yes, sir. 

64). Tlow long have you known him? 

A. The better part of two vears; [ can’t exactly state. 

7. Did vou have anv conversation with him on the evening of 
June I3th. IS81l. in Jetterson Citv, Mo., in reference to the pay- 
ment by the Hannibal & St. Joe. Ratlroad Company of S3B.090 000 
to the State officers ; and, if so, state when and where it was, and 
What was said ? 

(Counsel for plaintitts objected to the question as incompetent.) 

A. Thad a conversation with Mr. Easley at the Madison House 
—thatis,on the front steps of the Madison House; [was anxious to 
send a despatch fomyv paper in regard to the transactions of that day 
between the fund commissioners and the Hannibal & St. Joe. Rail- 
Vows, represented by Mr. Masley ; I soneht to eet the information 
from him regarding the transaction; he felt some delteacy in 
eviving ittome by reason of the fact that he considered the trausac- 
tion to be a confidential or rather a secret thing, and that 1¢ would 
not be proper for him todivulge: LTthink that L stated to him that I 
had information regarding the transaction in substance as follows: 
“That the fund commissioners had agreed to receive the money 
from the railroad company, and that the treasurer was to give his 
receipt for it; 1t was to be presented to the Governor and the stat- 
utory lien or mortgage of the State released by leim.’’ This may 

not be the language, but if is as near as IL can recollect ; 
1603 Mr. Easley simply said that LT didn’t have it right, or 

words to that effect, aud recommended that I see either Mr. 
Chappell or some of the others regarding to it; Mr. Chappell 
having gone out to lis home, | went to see General McIntyre, and 
from him endeavored to get a correct statement, telling him that I 
intended to send to my paper the best statement [ could obtain out- 
side, and I think IT mentioned, although [ am not certain about 
that, that [had just come from Mr. Easely, but he declined to give 
me the information. After leaving General Mcintyre 

Dv Judee Ditton: He declined? 

Wirtrness: Yes; he declined to give me the information; he 
thoueht it would not be proper for him to do so. After leaving 
him | found Auditor Walker, and from him I got the statement, 
which appears in the despatch sent to the Globe Democrat, and 
printed in the issue of June l4th, ISSI. That is all, I believe, I 
know in regard to it. 

S.Q. What, if anything, did you state to Auditor Walker about 
what Mr. Masley sald to you? 

A. I don’t recollect whether L said anything to him or not now. 
I told him about what I told the attorney-general, that [ intended 
to send a despatch down, in substance about as follows—the same 
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as I have heretofore given. He said: ‘* A publication of that kind 
wouldn't do, and therefore he would give me a correct statement.” 

') a3 State whether or not you mide any Change, (>) Whether ar 
not the despatch you actually sent was changed from the des- 
patch which you told Mr.:Kasley you intended to send + and, If so, 
In what respect ? 

A. It was changed in the respect that [had the impression from 
what information | had been able to obtain ; that the money to be 
paid was to be a full release of the statutory mortgage of the State. 
f made an explicit statement in my despatch that i would uot be 
released, 

lO. Did anything said by Mr. Easley lead you to change that 

despatch ; and, if so, what ? 
1604 A. Well, it would be diffienlt for me to answer that for 
for this reason that [ was after the correct information, and 
any hint from any one that my information was not correct would 
Jead me to seck to obtain such additional information as would 
enable me to send a correct despateh. 

11 Q. Why did you seek any further information after having 
seen Mr. Easley ? 

A. Simply because he intimated to me that my despatch was not 
correct. 


JOUN MEAGHER. 


J.C. Van Biarcom, being recalled by the defendants, further de- 
poseth and saith" 
Direct examination by Mr. Sirecps, counsel for defendants : 


1Q. [forgot to ask you on yesterday if you know anything 
about the State of Missouri havine borrowed any money on or 
about the Ist dav of June, 1881: and. if so, for what purpose, anil 
at what rate of interest was that money borrowed, if you know ? 

A. Yes, sir; the Bank of Commerce loaned the State of Missouri 
$150,000 on the Ist day of June for six months, at three per cent. 
interest, for the purpose of taking up bonds maturine about that 
date. | 


Cross-examination by Hon. J. Ff. Dinnenx, counsel tor plain- 
titts : . 

| x-q. What Bank of Commerce ? 

A. The Bank of Commeree of St. Louts. 

2 x-q. The one that made this contract in February in reeard 
to the use of the State’s money ? 

A. The same. 

3 x-q. The State hadn’t any money on deposit at that time. 
had it? | 

A. Yes: she had. 


4 xX-(. Did she borrow $150,000 in addition to the deposits on 
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hand ? What was the state of the accounts between your bank and 
the State of Missouri at the date of this loan ? 
A. We owed them monev. 
ao x-q. How much ? 
A. I don’t remember, 
1605 6 x-q. Did you ewe them as much as $150,000 ? 
A. Yes, sit, 
7 x-q. What interest were they receiving on what you owed 
them 7 
A. They were receiving 73-100 of one per cent. 
S x-q. And they agreed to pay three per cent. for what they bor- 
rowed ? 


A. Yes. sir, 
Redirect-examination by Mr. Sareips, counsel for defendant : 


1). Do you know why, if they had money on deposit in your 
bank, they wanted to borrow money 3 and if so, state ? 

A. Yes, sir; because the money on deposit in our bank belonged 
to funds which made it unavailable fer the purpese for which they 
wanted to use it. 

2. It eouldn’t be used under the laws of the State ? 

A. No, Sir. 

Reeross-examination by Hon. J. I. Dinten, counsel for plain- 
tilts : 


| X-(]. low do vou know that ? 
A. From the reports of the treasurer at that time and reading 


i 
the laws myself, 
2 x-q. How is the money credited to the State? 


A. In bulk. 

3 X-(. You don’t know where the fund comes from, do you, that 
vou have there 7 
— | xcept as I have stated. 

4 x-q. It is credited so many dollars, isn’t it, to the State of Mis- 
SOUT] ¢ 

A. Yes, sir. 

5 x-q. You don’t keep a sinking-fund account and a revenue-fund 
account with the State, do you? 

A. No, sir; we keep only one account. 

6 x-q. The same as with any other customer % 

A. Yes, SID. 

7 x-q. What is the established rate for good paper in St. Louis 
at the banks? 

A. Po-day ¢ 

S x-q. No, sir; eenerally, There is an established rate, and you 
eX pect to vlve SY mine. dont you ¢ 

A. It varies according to the season of the year and the character 
of the paper, for there is no established rate. 


Qx-q. \What is the legal rate for money in Missouri 
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A. Six per cent. 
10x-q. Do you mean to say that there is no general rate 
1606 of discounts among the banks in St. Louts ? 
A. Yes, sir. 

li x-q. What variations exist ? 

A. Last year the rate of discount varied from 5 to 8 per cent. 

12 x-q. When was it 5 per cent. ? 

A. In the summer. 

13 x-q. And 8 per cent. in the winter ¢ 

A. Yes, sir. 

14 x-q. What is the existing rate of discount ? 

A. From 6 to 8 per cent. : 

15 x-q. Do you know anything in regard to a recent action of 
the produce exchange here in making an official and published 
statement that the amount of currency or capital ia St. Louls was 
insufficient, and of their making an application to the Bank of 
Montreal to send capital here 7 

A. No, sir. 

16 x-q. You never heard of such thing ? 

(( ‘ounsel for defendants objected.) 

A. | have heard mention made of it. 

17 x-q. Did you read any account of it in the newspapers ¢ 

(Counsel for defendants objected to the question as irrelevant and 
Incompetent. ) 

A. No, sir. 

18 x-q. Asa banker, had you any understanding that such ap- 
plication was made; isn’t that your understanding and belief, Mr. 
Van Blarcom ? 

(Counsel for defendants objected to the question as Irrelevant and 
incompetent.) 

A. | don’t remember to have heard that such a statement was 
made in connection with the application. 

((Juestion repeated. ) 

A. Yes, SH, 

19 X-q. It sucha representation Was made, is it not a fact: Is 
there money in St. Louis in the banks wlequate, In your judgment, 
to the business exigencies of the community ? 

(Counsel for defendants objected to the question as irrelevant and 

Incompetent. ) 
1GO7 A. I think there is. 
20 x-q. You don’t think any more capital is needed here ? 

A. No, SID. 

21 x-q. And that the rates of discount are 6 to 8 per cent.? 

(Counsel for defendants objected to the question as irrelevant, in- 
competent, and as argumentative.) 

A. Yes, sir. 

J.C, VAN BLARCOM. 


Subsertbed and sworn to belore me tis 7th of Jie, LSS. 


L. L. WALBRIDGE, Notary Public. 
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The defendants announce themselves through, and close their 
cise, subject to the right to apply to the court for farther examina- 
tion if any evidence material to the issne should be hereafter dis- 
covered, or ifany material point has been overlooked by the coun- 
sel for an order for the taking of further testimony on behalf of the 
respondents. : 

Upon the faith of the foregoing announcement counsel for the 
other parties proceed with their testimouy in rebuttal ; and it is 
stipulated between the parties hereto that upon the conclusion of 
the testimony of George W. EBasly in rebuttal the testimony of the 
other paurties shall be deemed to be closed, subject to the same 
right to apply for an order tor further examination and testimony 
as is hereinbefore reserved to the defendants. 

(After recess, ) 

Geronag W. Kastey, being recalled by the complainants in rebut- 
tal, deposeth and saith : 


Direct examination by Hon. J. EF. Dittox, counsel for 
platnutiffs : 

1d). Mr. Kaslevy, you have heard the testimony of Attorney- 
General McIntyre and Mr. Walker, taken in St. Louis, in this 
case regarding the question put to vou by Mr. MeiIntyre, and some 

remark made by Governor Crittenden at the meetine of the 
1608 fund commissioners, held at Jefferson City on the Sth of 
hebruary, [SSL ? 

A. | have. 

2. Please to state what was said by either of those gentleman at 
that mecting upon the subject of the proposal of the Hannibal and 
St. Joseph Railroad Company to comply with the act of 1865 7 

(Defendants object to the question as not im rebuttal, Mr. Masley 
having testified to what took place at the meeting of Kebraary Sth 
between Lim and the fund commissioners in chiet.) 

A. At the conclusion of my argument the three fund commis~- 
sioners were arranged in front of me towards the fire-place of the 
office, and L stood near the Governor's desk; at the close of my 
remarks, the greater part of which were written, the Governor and 
Attorney-General McIntyre had some conversation in an undertone, 
whieh I did not hear ; Governor Crittenden then spoke aloud and 
suid: ** You may make the suggestion or vou ask the question,”’ 
speaking to General McIntyre; General McIntyre then said said : 
‘Well, Mr. Easley, what force or effect do you give to this 
language | ‘All Of the indebtedness mcurred by the State by reawson 
of lavine issued her bouds or loaning the same to the railroad 
Company as a loan of the credit of the State,’ im vour eonstruction 
of this act ;7° Ethen proceeded to say that the construction that L gave 
toit was thatit was a double form of expression : that the words ‘a 


sum of money equal in amount to all the indebtedness due or ow- 
ing by said company to the State and all abilities rearred by the 
Sate.’ &e., referred to and were descriptive of the same thing, to 
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wit, the principal amount of the loan of three millions of dollars, 
wnd sugvested that if possibly arose in this way, that when the 
draughtsman of the bill had penned the words ‘*a sum of money 
equal In amount to all indebtedness,’” &e., that it possibly occurred 

to him that he had not accurately described the transaction, 


1609 and he then added the words ‘and all Habilities incurred by 


the State,’ for the purpose of making the reterence of 
What the transaction was; some other conversation occurred , a 
statement was made by me as to the effect of the Srd section in 
reference to that, and that was the end of the matter, and either 
immediately, or after we had we had separated, [T can’t recall 


which, Mr. Walker suggested the installment plan, and the rest of 


it oecurred cLS | have detailed heretofore. 

304. Did vou hear anything said by Governor Crittenden ex- 
pressing his construction of the act of February 20th, 1865, at that 
meeting of February 8th, 1881? 

(Counsel for detendant objected, as Mr. Easley has already de- 
tailed that meeting in chief, and the question is not in rebuttal.) 

A. I did not. 

4Q. Did theattorney-general make a further or other expression 
as to his construction of the act of February, 1865, in your hear- 
ing at that meeting than the question which he asked as you have 
already related ? 

(Counsel tor defendant objected for the same reason as hereto- 
fore.) 

A. Nothing further. 

9 (. You have heard the testimony of Mr. Walker, the auditor, 
taken in this case here regarding an alleged conversation which he 
says took place between you and him at his office in Jefferson City 
on the morning of the 13th of June ‘ 

A. Yes, sir. 

6. When and where did vou first see Auditor Walker on the 
15th of June, 181 ? 

A. In the large room of the Governor’s office just immediately 
before the fund commissioners met in the Governor’s small room, 

7 4). Did you see Auditor Walker at any time on the 13th of 
June prior to the meeting of the fund commissioners in his office ? 

A. I did not. 
1510 8 Q. Did vou go into Auditor Walker's office that morn- 
ine before the meeting of the fund commissioners 7 

A. I did. 

W @. Lor what purpose ? 

A. First to see him, and not finding lita there, and, having some 
information that Governor Crittenden wanted to get away early on 
the train, Lwanted this meeting burried up ; he wasn’t at his office, 
anil the delay in getting the meeting because he was not at his 
office; LT had to get some of the voung men in his office to go for 
liim. | | . 

10 (). Do you know whether or not the meeting of the fund com- 
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Missioners on that dav was delayed while awaiting the Governor's 
coming or Auditor Walker's 2? 

A. It was. 

[1 QQ). Did vou at anv time on the 13th of June have any con- 
Vversation with Auditor Walker at which he said: ‘*We have ma- 
tured a plan by which we think we will be safe in doing so,”’ reter- 
ring to the takine of the Money proposed to be peatel DV the Hanni- 
bal & St. Joe. Railroad Company, sand we will make that known 
to vou when we meet to-day,” that is, make our plan known to 
you when we meet to-day, or in which you said: * 1 will tell you, 
Walker, how this whole matter stands.”’ With that vou were 
taking an envelope from your pocket and placing it in your hand, 
and in which vou then further said : ** We offer vou three millions 
of dollars. Now will vou take them and hold on while we strip and 
fie lit for the difference between US, OF shall We tale the moneVvy 
(indicating by transterring the envelope to the other hand.) and 
hold on while we pursue this through the court tor that difference,”’ 
and in which he said: ** By golly, TL think we will hold it,’ or in 
which words to that effect were used by either of vou? 

(Counsel tor defendants objected to the question LS leading 
and notin rebuttal, Mr. Hasley having testified fully in regard to 
this matter im chiet.) 

A. Does that coufine it to the 13th of June ? 
lord HG. Yeu, are 

A. I did not: all the conversation Thad with Mr. Walker 
onthe 13th of June was in the presence of the fund commissioners. 

Ib. Did you have any convessation with Mr. Walker having 
any similarity to the conversation which is referred to in my last 
question > and, if se, when and where and what was satd ? 

(Counsel tor defendants objected to the question for the same rea- 
SOLIS Gis above elven. ) 

A. On the atternoon ot the 26th day ot May, ISS]. after Thad 
dratted my letter of that date and had had it copied by Mr. J. 1, 
Waters. who was the son of the United States atforney there, Lear- 
ried that paper to Auditor Walker's office and delivered it to him: 
he read it in Mv presence, We talked about the propositions that 
Were init; we discussed the effect of the proposed tender. While 
this conversation was going on, or about the time we had closed 
the diseussion of the effeet of the tender of the same, a county 
officer, sheritf or eollector, with whom [ was unacquainted, came into 
the room: Mr. Walker introduced the gentleman to me, naming 
meas Mr. Easley, the attorney of the Hannibal & St. Joe. road, 
and thereupon this gentleman said to Mr. Walker: ‘+ How are you 
and the liannibal road making it about the State debt?’ And 
Mr. Walker, having in his hand this letter of May 26th—not in 
an cuvelope, however, because it had not been placed in an envelope 
—said, speaking to the gentleman to whom he had introduced me, 
‘¢He makes us a new proposition» he now proposes to give us three 
million of dollars tor the hen : if we won’t take it on his terms he 
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proposes to tender us that amount and the interest up to the time 
he makes the tender. It we do not take it on his terms he will 
keep the money, and we will strip and fight as to whether he is to 
pay us any more.’ and he said: ** By George,” or by golly, Lam 
afraid we will have to take his money.” 
14 (). Did you on the 13th day of June have any con- 
1612 versation with any one upon the subject of an agreed case 
or of &@ mandamus proceeding on the part of the Hannibal & 
St. Joe. Railroad Company or the trustees, who are complainants 
in this suit, against the officers, or any of them, officers of the State 
of Missouri ¢ 
A. Does your question refer exclusively to the 13th day of June ? 
15 @. It does. 


A. did not. 
Ib (). When, subsequently to the 4th day of June, T8811, did you 


have any conversation with any officer of the State of Missouri in 
relation to either the mandamus proceeding or an agreed case on 
the part of the said railroad company or the said trustees against 
any ofticer of the State of Missouri ? 

(Counsel for defendant objected to the question as not in rebuttal, 
the subject having gone over by Mr. Easley in lis examination-in- 
chief with Governor Crittenden on July 9th, IS81. 

A. With Gov. Crittenden, on July 9, L881. 

17 @. Did you, prior to the Jth dav of July, IS81, have uny 
conversation with Attorney-General MelIntyre in relation to either 
an agreed case or the mandamus proceedings on the part of the said 
railroad company, or the said trustees as against anv officer of the 
State of Missouri? 

A. If you mean to ask me if T had any conversation with him in 
reference to getting up or preparing either an agreed or a man- 
damus case against any of the State officers, [ answer you ‘tno 2” 
but if you mean to ask me if [had talked with him prior to July 
YQ with reference to whether a mandamus would be the Appropriate 
remedy against a certain State officer in case of a certain conutin- 


vency, [answer ‘ Ves. 


IS qQ. When had you so talked with hin prior to the 9th of 


July? 
A. On the afternoon of June 4th. 
19 Q. What was that conversation ? 
1615 (Counsel for defendant objected to the question as not mn 


rebuttal, 

A. The fund commissioners had held a meeting that day : 
what occurred at that meeting I do not know. At the eonelusion 
of the meeting some one of them stated to me that they would give me 
an auswer to my proposition on the 13th of June. That ‘is all the 
information I have as to what occurred at that meetine. In the 
afternoon of that day [had been at work in the library, which is 
in the second story of this building that we designate the Supreme 
Court Building. T was preparing to try in the Linn Cireuit Court 
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the case of John A. Bull and Wife vs. The Hannibal and St. Joe. 
Reailroad Company, and was investigating in the library the ques- 
tion of whether in our statute, known as the witness act, the plain- 
tiffs in that case, husband and wife, were conipetent witnesses to 
testifv. L had concluded reading the case of Mitchinson rs. Cross, 
In some of the recent volumes of the Supreme Court Reports of 
Hlinois, and had stepped down from the library for the purpose of 
evcetting the record in the ease of Bull and Wife vs. The Hannibal 
& St. Joe. Railroad Company, toexamine and see whether there 
would be any necessity of raising this question of whether they 
could prove all the facts by other witnesses, that case having pre- 
viously been in the Sapreme Court. When [opened the hall door 
of the clerk’s office of the Supreme Court, General MeIntyre stood 
ata desk which rauus almost immediately up to the door, looking at 
the docket of the Supreme Court, L think, and I spoke to him. — Fle 
said: ‘* Masley, that letter of yours In which you say vor are going 
to make a tender puts us tellowsin a pretty close place.” He savs: 
“ T suppose Lunderstand what you mean; if we do not take your 
money when vou offer, and give the hen, vou are going to make us 
a tender, and proceed by miandamus against the treasurer to give 
the certificate.”” And I said: ‘* Exactly,’ or “ precisely ;’’ some- 
thing of that kind; and L went ahead and got my record, 
1614. and went back to the library, [know thatis the 4th of Jane. 
it was on the 4th of June >of the following Monday from 
that, it would be the first Monday in June. (Calendar for the vear 
ISS] is shown to the witness.) fam sure if was on the 4th of June, 
because the Linn Court begins on the first Monday of Jane, and I 
know that on the 9th or 10th of June LT condueted the trial. on the 
part of the detendant, in the case [ have named, and it was the 
Saturday before that TL had this conversation with General MecIn- 
tyre. , 

20 (). Mr. Mcintyre has testified at the same place to which vou 
have just referred, to wit, at a desk near the doorway in the Su 
preme Court clerk’s office, at Jefferson City, he had a conversation 
with you, in which you handed to him a paper containing that form 
of certificate, which you said fry wished the State treasurer to 
eive, and that he then said to you: * L suppose [ understand what 
vou want. You want a certiticate which you can present to the 
Governor; and upon which, if the Governor should refuse to trans- 
fer the lien, or, when the Governor retuses to transfer the len, you 


ean compel him to do so;’’ and that he further said: ‘*T suppose 


that vou will proceed by mandamus,’ and in which you said: 
‘Precisely so,’ or ‘exactly so3’’ “that, | think, would be the 
proper proceeding,” or in which words to that effect were used by 
him oryou. Did any such conversation occur between Mr. Meln- 
tyre and yourself on the 15th of June, 1881 ? 

(C ‘ounsel for defendant objected to the question, ede is stion 
was asked Mr. Easley in the examination-in-chief, andi Of i 
rebuttal, ) 
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A. No. sir: IT did not ineet General Mclutyre in the clerk’s office 
of the Supreme Court-reom on the Tsth of June, Psst. 
21. Did vou have any such conversation with General Metn- 
trve at any place on the I5th of June, [ssl ? 
(Last objection renewed. ) 
lO1D A. No.wsir. 
22. Mr. Walker has testified that on the 13th of June, 
1881, he heard a conversation between you and General McIntyre 
to this effect: ‘* General McIntyre said: ‘fo suppose in this thing 
you will proceed by mandamus, if possible,’ and he said, ‘1 think 
so—avainst the Governor—and we must get it up as early as we 
can, —still referring to the fact of the disposition to Come fo an early 
settlement on account of their interest to reduce the debt by tund- 
ine—and, I think, General Melntyre’s reply was then, * You come 
down, at vour leisure, and let us agree on it.) 7° Did you have any 
such conversation with General Melntyre on the 13th of June ? 

(Nae objection as betore.) 

A. No, sir. Let me add it would be Impossible to have had oa 
conversation of that character with anybody on that day, because 
IT knew, and all those gentlemen knew, that what had transpired 
that day between myself and the fund commissioners had to be 


fransinitted to New York, and that money had to come from the 
parties iu New York and be approved by them, and it would have 
been impossible to have had any communication Tike that im any 
Case, 

25). What time on the 13th of June, S881, did you advise the 
officers of the Hannibal and St. Joe Railroad of the action which 
had been taken by the board of fund commissioners ? 

A. Well, L should Say it Was in the nerehborhood of one o clock 
when | wrote the telegram. 

24). When did you get any reply to it? 

A. At&St. Louis, on the 14th or loth; LT wouldn't sav which with- 
out looking at the record. 

25 (). Did you ever advise the trustees, who are the complainants 
in this case, directly of the action of the fund commissioners on the 
3th of June? 

(Same objection, and as immaterial and not in rebuttal.) 

A. No, SID. 
1616 26. Did you, on or subsequently to the Sth of July, Pst, 
have such a conversation or such conversations with Geueral 
McIntyre as the conversation referred to in the testimony of Auditor 
Walker, which I have just read ? 

A. [don’t think £ did on the 9th of July, but Lam satisfied that 

that refers to the agreed case against the Governor—the mandamus 


against the the (governor: there would he several] conversations ot 


that character with reference to hurrying the matter. 

27 QQ. Did Governor Crittenden, on the 13th day of June, say to 
you that he would not assign the —— of the State upon the Hannibal 
& St. Joseph Wailroad Company until the last dollar or the last 
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cent upon the last coupon upon the State aid bonds was paid, or 
until all the coupons upon the State aid bonds were provided for, 
or that he would not assign the State lien until all the coupons upon 
the State aid bonds provided for, or a sum paid which would hold 
the State harmless, or did he use to Vou words to that effect. or did 
he say te you that he would be damned if he would do so? 

(Same objection as before, and the further objection as leadine.) 
A. He did not. | ‘ 7 
28 G). A letter of vours to Attornev-General McIntyre, dated 
October L0th, I8ST, has been produced and aunexed to Anditor 
Walker's deposition in this case, in which veu say, ** Lam satisfied 
the tund commissioners have taken the prudent and proper course, 
and that if the question is ever understood by the mass of the 
people--which if appears the newspapers have determined they 
never shall—that their action wHl be tully sustatmed.”’ Please to 
state to what that eX pression refers, 
(Objected to, as the words explain themselves.) 
A. it referred more particularly to the eriticism upon Governor 
Crittenden’s administration ; that refers to this matter that ap- 
peared in the shape of an interview, | think, In the Globe- 
M617) Democrat, with Ex-Lieutenant-Governor Charles P. Johnson, 
and were criticisms of that action for havine taken the 
Inoneyv al cull, 
Pas (). Were the criticisms to which the letter referred criticisms 


Upon the State officers for refusing to sigu the ——, or were the 
criticisms upon the State officers for having taken the money of the 


rallroad company in the first instance ? 

( ¢ Mojected to, as the Criticisms show for themselves wWlhrat they are. 
Witness savs they are interviews in the public press; he cannot 
vive the substance without producing the documents. ) 

A. The criticisms were for having taken the money at all, and 
» accommodating, as they termed 


some of them for having been s 
it, to the railroad company as to go to New York to do it, and insist- 
tng that the proper way to have done was to have toreed them to 
have broueht that amount of legal tender to the capital, and the 
criticisins ef that character Is what that refers to. 

30°). Mr. Kaslev, Attorney-General Mclutyre has testified to 
mV dimpression ef words mm the course of the argument in the 
Supreme Court of the State upon the mandamus case against the 
treasurer > if Vat remember, please to state what occurred on that 
occasion and with reference to the question of any charge of decep- 


tion against the officers of the State or any of them ? 

A. General McIntyre, having filed the demurrer, had the open- 
ine and close of the argument. Tu stating his case in the opening 
argument, he was proceeding to advance the idea that this payment 
on June 20th was a partial payment. [said to him: ‘* What is 
the mecessitv, or what need is there of introducing that question 
into this ease?’ The ehief justice, Mr. Sherwood, then said : 


‘What difference does it make of whether it was a partial poay- 
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ment ora payment in full in this case? The only question here is 

as to whether it is the proper sum of money or not,’ and then he 

inquirinely said: *¢Is there any charge of fraud or deception in 

this ease?’ And I said. ‘‘ there is nothing of that character in 
the case.’’ The general desisted from pursuing that line of 

1618 thought, and that was the end of it as far as that was con- 
cerned. 

31. Was there any other or further expressfon to that effeet 
on your part during that argument? 

A. Well, there were expressions in my argument which T made 
after this occurred that very clearly showed the idea I entertained 
of it at the time. 

32 (). Is that argument in print ? 

A. |t was in print, and then I— 

4 4 () Have you the printed COPY of it here ? 

A. | have. 7 

34 (). Will you please produce it and read and have incorporated 
in the minutes, as a part of your deposition, the portion of the 
argument which you now produce, which [have marked on the 
margin in pencil, and, if it be desired by the counsel for the de- 
fendants, annex to your deposition the whole of the said printed 
areuiment as a portion thereof? 

Mr. Sutenps: [Twill not require that if you will agree that we 
may refer to the whole of the orief on the hearing, 

Mr. Roor: It is so stipulated, 

Mr. Sinenps: We now object to the testimony as irrelevant and 
incompetent and not in rebuttal, 

Mr. Roor: But you do not object to the incorporation in the 
minutes of this portion % 

Mr. Strenps: It is already stated, with the understanding the 
whole IS in evidence, subject Lo he referred Lo it the hearing, 

The witness then reads as follows: ‘** The road issues the bonds, 
executes the mortgage, the bonds are sold in the market, and eo 
Into the hands of men who have bought them on the faith of this 
law, their money is received by the trustees and paid into the State 
treasury, In the faith that the terms of the law will be carried out. 
It is received into the State treasury, and when the executive offi- 
cers of the State are asked to fulfill the literal terms of the law. the 
trustees are told, the bondholders are told, for the first time, you 


have not pal money cnough: you should have pat Interest 


1619 onthe bonds until their maturity. If this view was fairly 

entertained by the executive officers of the State they 
should have refused to receive a sum they deemed inadequate 
under the law. Having received it under the act of 1865, tor the 
purposes named therein, it does not lie in their mouths now to 
question the amount. The fit and appropriate time to discuss 
iinounts was When the money was offered, 
presenting that argument was to refuse to receive it, if not in 
their judginent enough, aud not, by taking the money of men who 


The lowtcal Way of 


oo 


_ a ' 


ROLSTON ELT AL. V. CRITTENDEN. ET AL. SO] 


had become the innocent holders of securities that the State officers 
Intended at the very time the State was recelving the monev derived 
therefrom to render valueless by withholding the very security the 
law had provided to secure their payment, andon the faith of which 
they were sold.?? 

Witness: Now let me state that that paragraph is literally taken 
from the argument [T had prepared—from the argument of the 
agreed Case woerainst the (rovernor ; that areument in the agreed 
Case, however, Was not tle, beenuse it passed off on the question of 
Jurisdiction, A COPY of this printed brief was elven to General 
McIntyre four or five days before the aregtuinent of the monday us 
case against the treasurer, and the proper number of it tiled with 
the clerk of the Supreme Court. 

(Conusel for the defendants objected to all the statements of the 


Witness In his answer where he speaks of another brief which he 
had prepared in another case.) 
d09 (. Have vou with you the brief to which vou have referred 


> <a } > e ’ ‘ 
Which vou prepared for use in the agreed case ayainst the Gov- 


ernor?! 
A. I have, 

860). Do you find in it the same paragraph which you have 
already read from the brief of the argument used by vou and filed 
In the mandamus proceeding against the treasurer ? 

1620 (Objected to as immaterial and irrelevant and not in re- 
buttal, and also the paper will speak for itself. ) 
A. Yes, sir; precisely the same. 
37 Q. Please, then, produce the said brief prepared by vou for 
usc in the argument of the agreed case against the Governor, and 
read therefrom, to be incorporated in your testimony, the paragraplis 


referred fo, and if desired by couusel for defendants amuneNn a COpy 
ot ? 


thereof to vour deposition as a part there 

(It is stipulated that the whole brief may be subject to reference 
and may be considered in without bering attached to the record, 
subject to objectionvand that any other portion of it may be referred 
to by respondents on the hearing.) 

Witness then reads paragraph in the same words and figures as 
those read from the preceding paper. 

38 (. Were the paragraphs which you read from your printed 
brief or argument in the mandamus case against the treasurer, or 
any part thereof, delivered orally by you before the Supreme Court 
on the occasion of the argument of that case, and if so, what parts? 

(Objected to as irrelevant, Incompetent, and not ip rebuttal.) 

A. The paragraph that 1 have read was delivered by me orally 
inimy argument there, as near Hterally as a mean coubl declaim 


it who had written it and studied it thoroughly tor the purpose of 
repeating, 
39. Was it substantially delivered orally? 


(Suumie olieetion {Ls hefore, ) 
J . ° 
A. Substantially; almost lterally. 
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At) (). Was the attorney-general present befere the court at that 
time ¢ 
A. Yeu, wir. 
4] () Mr. Hasley, you have heard the testimony of Mr. ( 
and of Mr. Van Blareom here regarding an lnuterview be- 
1621 tween yourself and Mr. Chappell at the Fifth Avenue Hotel 
in New York on the evening of the 19th of June, I88l, have 
you not? 
A. Yes, sir. 


42 (). Please to state what oecurred at that interview, as far as 


‘ 


happell 


vou remember ¢ 

(Counsel for defendants objected, as the subject was brought 
specifically to the attention of the witness in his cross-examination 
of the matter testified to by him and as not in rebuttal, and irrele- 
vant and immaterial. ) 

A. Tarrived in New Yorkon the afternoon of Sunday, the 19th; 
| stopped “ut the Albemarle Hlotel, which Is in the Scbthie block tLS 
the Hoffman House, and just across the street from the Fifth Ave- 
nue Hotel; shortly after arriving [| wentacross tothe iftth Avenue 
Hotel, and called on Mr. Chappell: while there L asked him, 1 
think, to let me see lis letter of instructions ; witile getting if to 
vive to me he said: “ Do you know that Crittenden has not stgmed 
this letter, and [ said I thoueht I did, and he said: **Do vour 
officers or your people propose to pay this money without ais sigu- 
ing this letter ?°> and LT said to Mr. Chappell: ** Ile Qneaning the 
(governor) Was present when the whole thing was agreed on, aud I 
suppose if he hadn't been called away he would lave signed it; I 
dou t think there would be nV risk in that. and we will take the 
chances. now, I can’t recall the conversation that Mr. Van Blar- 
com speaks of, vet Twill not undertake to say that it was not had : 
J don’t remember it, however: my memory has been refreshed as 
to what occurred there by sitting lere carefully and listening to 
the Whole circumstance being gone over, and thinking and retleet- 
ing about it; Loam quite satisiied now that in the final shape in 
which the letters of instructions were written we signed, though | 
did not see that at Jefferson City; LT think now that I went to the 
treasurer's office, and there learned that General Melntvre had 
made the dratt of the letter of instructions of June 13th. and that 

they were then beime pout Into form for signature, so that 1] was 
1622 advised that they would be srened, and that he Lead iNCor- 

porated the certificate that [ had dratted in it. and Lam sat- 
isfied the first time I saw the letter of instructions atter thev were 
written out in their ultimate shape was on the evening of the 19th, 
at the Fifth Avenue Lotel, and the only conversation ‘« which | 
Say the work 4 risk >> Or ‘Sohanees 7) was solely with reference tea 
the omission of Gov. Crittenden’s name or sionatire ty those 
letters of justructions. si 

43 Q. Did you say at that interview that you would take, or that 
your people would take, or that the trustees or the railroad com- 
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pany woul tale, the chances (>} any chitnces. or threat Vou cry they 
would take care of the rest, with reference to anything other than 
the absence of Governor Crittenden’s signature trom the letter of 
Instructions 7 | 

(Objected to as not in rebuttal.) 

A. No, sir; whatever language [ used there was solely in. refer- 
ence to the omisston of Governor Crittenden to ston that letter of 
Instruct lous ; solely with reference to the absence of his srenatiure to 
Itat that time, to which Mr. Chappell called my attention, and 
asked meat] knew he had not signedit ; now, [ want to make one 
statement for myself: General Melutyre bas repeatedly said in 
answer to Mr. Shields that he never heard an’expression from me 
about the character of this receipt at any time prior to the hearing 
herein February: Lam satisfiel that he is mistaken about that, 
and Lowant to call his attention to one other thine that he will 
remember about, aside from the paragraphs read from the printea 
briefs hereon the 7th dav cf January, 1882; [was interviewed by 
aonewspaper correspondent, and the interview was published in the 
Hannibal Morning JournaiofJdanuary Sth, and was sent on chenight 
of the 7th to the Globe Democrat at leneth: in that interview the 
reporter asked me this question : ‘* The general impression is that 
the tund commissioners only receipted for the three millious 

of dollars as a pavinent on account, and that the Supreme 
25 Court subsequently endorsed their action im this respect ; 

Is hy Is the correet view?” to which | answered , ‘The 
Inatter of payment on account is a mere play upon words ; Mr 
Chappell scertificate reads | hat he has received of the trustees $3 090.- 
QO0 under the aet ot hebruary 20, I865, on aecount of the Statutory 
re the State holds agaist the Ilannibal & St. Joe road : 


{ 
_ 


if) 


hiortea 
the words ‘on account,’ as here used, mean ** because of.” and 
then, T think, answered thereupon other thines as to What the de- 
cision of the Supreme Court was; on my next visit thereatter, the 
date of it L cannot fix, to the State capitol Il was in General Melu- 
tvre’s office, and he and [ were talking about this interview, and 
he picked th} Prom his from his desk the [launibal Journal, COli- 
tainine the interview and containing the langnage, and said that 
it had been sent to him by Mr. Lakeman, the coal otl inspector at 
Hannibal, and that he had read it and expressed some regrets that 
I had any interviews about itat ail, to which I rephed that I had 
stood the question of interview from the Governor, Mr. Chappell, 
and Mr. Walker for over six months, and [T had eot tired of it, and 
then expressed some gratification that he had never done anything 
of that kind. 

(To all of the statements of the witness which is volunteered, 
respondent’s counsel objects, as immaterial, relevant, and hearsay, 
and as giving the substance of printed matter which is not in evi- 
dence. ) 

44). You have heard the testimony of Mr. Meagher in this 


case 2? 
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A. Yes. sir. 
45 QO. Did vou tell him that his information abont the action of 
the fund commissioners on the 135th oi June Was wrons ? 
A. No, SIT. 
46 (. What did vou tell him in that relation ¢ 
A. When he applied to me for information LT told him it was a 
matter of official action on the part of the State officers, and 
1624 that I had no right to give it out, and that he must apply 
to them for it; that it was their act, and they alone, in my 
judgement, bad the right to make it public. He then sai some- 
thine to me, which LT can’t recall. about what his information was, 
and LT said to him, ** Your information may or may not be correct, 
but Thave nothing to say to you upon the subject,” and that was 
the end of it. 
47 QM. You declined to say which was right ? 
A. | declined to say anything about it. 


Cross examination by Mr. SHTELDS, counsel for defendants : 


i x-q. Mr. Easley, in the paragraph from the brief which you 
have read, do you consider the language there nsed as a charge of 
bad faith on the part of the State officers ? 

A. I think it would bear that construction. 

2 x-q. Why, then, did you state to the Supreme Conrt, as vou 
have testified, that there were no charges of bad faith or question 
of bad faith in the case then pending before the court ? 

A. Because before the court was a petition for mandamus and a 
demurrer thereto, aud, of course, there could be no question of 
fraud, or bad faith, or surprise, or anything of the kind in the 
case; that is what I meant by what [ said. 

m X-( Then you Meant, When Vou Inade use of that language to 
the court, that no such question as that which you argued in the 
brief was before the court, or could be considered by the court ; and 
yet you were making such a statement in your argument to the 
court 2 

A. You are at liberty to put your own construction uponit. My 
purpose was to Impress upon the court the faet that the men who 
had paid this money, and who had invested their money in this 
three million of bonds under the mortgage and under the act of 
1865, lad paid it for the avowed purpose of acquiring the State's 

lien; that the State was withholding that when they could 
1625 not have received it without knowing the purpose for which 

It was paid, and thereby working an injustice to those men, 
and depriving them of the very security thas the law intended to 
give them. 

4 x-q. 

A. | can make no other answer to it than I have. 

9 x-q. Ido not wish to put any construction on what you meant 
by the use of the language, but Lask you whether or not you did 
not specifically, according to your testimony, declaim that the 
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State officers had acted in bad faith in this matter before t 
In vourareument at the same time thet vou were making this 
statement that vou have made from vour brief, and please state 
whi stich a discrepancy existed ? | ° 

A. Lio not perceive any discrepaney, and have no further ex- 
planation to make of it than T have made as to what [said in reply 
to the court, and as to my purpose of putting it into the argument. 

6 x-q. You have stated that General MeLutyre was making some 
statement to the court that the money was patil ius a partial Pav- 
nent, and that vou objected and asked what necessity there was 
in mentioning that im this case, and that Chiet Justice Sherwood 
then said: ‘* What differenee does it make whether it was in full ? 
Whether it was in full or in part payment is not the question 
whether if was money enough. Is there any fraud in this case’ 
and | replied, Not in this case. or words substantially to that 
effect." The question is now asked whether, notwithstanding 
that public disclaimer, vou meant to impute bad faith to the off- 
cers of the State in the paragraph which vou have read from your 
brief, the purpose— please answer the question yes or no? 

A. | will not answer ves or no, becanse [ cannot at this date 
undertake to tell just exactly what actuated me to do it. Ido 
remember the purpose that [ have named. 

7 X-q. Did you at that time when General McIntyre was stating 
that the payment was made as a partial payinent deny that fact? 

A. That would depend upon what it would take to con- 
1626) stitute a deuial. LP said to him. ‘* What's the use?” 
‘What's the necessity of involving that question here?’ 
and then follows Wheat | have already stated. 

S x-q. You adinit a conversation such as has been recited by 

vou to have taken place, then, between vourself and Mr. Melnutyre 


()>}° 


and the court on that oeeaston, do vou? 

A. Tsay so: [don’t know whether you call if an adtaission or 
hat. 

Ox-q. Didn't you state in answer to Mr. MeIntyre’s statement 
to the conrt that the money was received as a partial payment, 
that ** It is es VnNecessary to speak of that matter. becanse it Is not 
in the record in this ease,’ or words to that effect ? 

A. My memory is that [said to him: ‘* What's the necessity.” 
or * what's the use of bringing that question in here?’ Lo may 
have added that it IS hot Involved in thas CONTPOVCrSY. 

[0 x-q. You stated in answer to the question of the Chief Justice 
Sherwood: ‘tis there any fraud in this case ?’’ that you replied, 
‘Not in this case;’ did you mean by that answer to be under- 
stood that vou did mean to imply that there was fraud in a trans- 
action. but that it had not been brought in the record in this case ? 

A. I meant by that just precisely what the language tneans ; 
that in that mandamus case there was no allegation of fraud. 

11 x-q. Did you mean to limit that statement to the record of 
that case by that answer? 

1d, 
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A. IT don’t know whether I did or not; [Twas simply answering 
the inquiry whether there was any charge of fraud in that particu- 
lar case. 

12 x-q. Is it nota fact that the languag which you have read 
was used by you in connection with the arguinent that the State 
officers were estopped, by having received the same, to deny that it 
was In full ? 

A. IT don’t know that the word ‘‘estoppel ” was used; if it was, 
[don’t recall it now. 

13 x-q. [didn’t ask if the word ‘estoppel 7’ was used! 

A. Let me finish and you will understand me. IL don't 

1627 know that the word ‘‘ estoppel” was used; [ did make 

some argument to the effect that the treasurer, having de- 

termined the question of the amount of money by the acceptance of 

it and the giving of this receipt, that that was, as you may sce, 

the conelusion of it; in some sense, [ suppose, it might in the 
pature of the estoppel. 

l4-x-q. Did you not use in that brief these words: ‘* That the 
State treasurer did receive the $3,090,000 recerpted for; he. in fact, 
determined and decided that was the amount the act required to be 
paid, and entitled the trustees to a conveyance of the lien. If, in 
lis opinion, it was not enough, his duty was to decline to réceive 
it. Havine received it, and placed it in the fands of the State, and 
a portion would be appropriated to the payment of the debts of the 
State by its executive officers, it is too late to cavil about the pros- 
pective, remote, and uncertain liability for future interest’? 

A. IT have no doubt that I did. 

ie X-(}. Hlow, then, could vou make use of the OX Pression, in 
answer to the Chief Justice’s question, whether the question in this 
case Was not of whether Money enough Was paid, that that was the 
only question in the record, as you have testified 7 

A. Mr. Shields, you will have to make your question a little 
plainer ; [don’t catch it from the question. 

16 X-q. Do you state thet vou do not understand that question : 

A. I do not, from mishearing or something, 

l7 x-q. I have read a portion of your brief wherein you are con- 
tending that the State treasurer decided that the $3,080,000 was 
all that he conld require when he receipted tor the same. If this 
is true, how could you have stated, as vou have testified, that vou 
did state, in answer to Judge Sherwood’s question, * Whether or 
not the only question in the case was whether money enough was 
paid,” that it was the only question in the case ? | 

A. Ihave not testified that Judge Sherwood asked me 
1628 whether that was the only question in the case. Judge 
Sherwood remarked that he understood that to be the only 


question In the case, and then inquired if there was any charee of 


fraud in the ease, to which I replied. 
I8 x-q. I understood you to reply that you stated to Judge Sher- 
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wood that that was the only question in this case—whether money 
? " ry 


nough had been paid. Did you so testity ? 

A. Ldon’t understand that [ so. stated to JIndge Sherwood; | 
don t nnderstand that Judge Sherwood made that inquiry; [under- 
stand that Jndge Sherwood says, speaking for himself: ‘* T under- 
stand the only question in this case is whether you have paid money 
enough,’ and then inquiringly asked, ‘Is there any question of 
frand in the case?” 

19) x-q. ‘To which vou repled— 

A. * Phere is none,” or * There is no question of fraud in’ this 
case,” and afterwards proceeded to argue that the case was vased 
on frand, as L understand the meaning of the passage; as L under- 
stand vou say the meaning was of the passage which vou have 
quoted from your brief, 

CounseL.: [have not stated that [ understand the meaning that 
wav: Lsav that the language is susceptible of that construction, 
Did you mean to convey that construction to the court in the use ot 
that language ? 

A. | have fully stated the purpose T had in the writing and 
utterances of that language heretotore. 

x-q. Can you answer mny question ? 

A. I can repeat my answer. 

x-q. You stated that the language quoted from your brief might 
bear the coustruction that vou mean to imply fraud against the 
State officers ; did you so intend it when you made use of itiu your 
briet ? 

A. I] cannot recollect that I gave the question of fraud any con- 
sideration as to whether there had been any fraud or not, but my 
purpose in writing this language was to Impress on the court that 
fact—thac the State had taken 5,000,000 of money belonging to 
Innocent third parties for the avowed purpose of acquiring a lien 

which the State held, and that the State officers had received 
1629 it knowing of that purpose, and vet were withholding the 

very thing that these men purposed and intended to buy, 
and yet when the attorney-general was stating to the court that 
the money was ona receipt and partial payment, vou stated thas 
it was Unnecessary to refer to that matter, as L understand your tes- 
timonuy ; is that correct or not ? 

A. That is substantially correct, 

X~-q. | understand Vou to state threat vou heard the testimony ot 
John Meagher, and you stated that vou did not tell him when he 
Wis about to read a dispatch to the Globe-Demoerat that the State 
had consented to accept the $5, JV0000 ; that the treasurer was to 
receive it and certify the fact to the Governor, and that the Gover- 
nor would assign the State’s lien—that his lmpression was incor- 
rect. and that he had better see some of the State officers in re- 
eard to it? 

A. I- 


x-q. Please auswer the question, yes or no. 
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A. Tsay no: [say that I don’t think he used the word tmpres- 
sion: L think he stated to me that he had certain information which 
he stated: I don’t remember what it was that he stated ; and that 
f replied to him that vour information may or may not be correct, 
and Ideclined to say anything on the subject except ‘this isa mat- 
ter of action on the part of the State officers, and it is their right and 
their privilege to determine whether it shall be given to the public 
or not, and vou had better see them.” 

x-q. Did you not state to him that what he stated his informa- 
tion to be was an ineorrect statement of the facts as they existed, 
or words to that effeet 7 

A. Idid not; [stated to him that his information might or might 
not be correct. 

x-q. You admit, however, that you had a conversation with him 
on that subject on the evening of June, 13th, S81 % 

A. Ldo remember distinetly of lis undertaking to pump out of 
me what had been done. | 

x-q. Yet you can’t remember what he stated to you his tnfor- 

mation on the subject was ? 
1650 © A. Ido not, for the simple reason that TI did not intend 
to say anything to him that would indicate what had been 
done. 

x-q. Mr. Easley, are yousure that Mr. Chappell presented to vou 
the letter of instructions by the fund commissioners to lim, not 
signed by the Governor at the Interview in New York on the 19th 
June ? 

A. lam. 

x-q. Are you certain that it was in regard to that paper that vou 
replied, ‘* We will take the chances,” and not to the receipt and 
certificate which he Wis Instructed to) vive vot on this pruVvinent ¢ 

A. I teel quite sure of it, and J want to add now in the same 
conversation Mr. Chappell said that he intended for his own pro- 
tection to have the Governor sign it when he returned. 

X-(. You admit, however, that the conversation took place, at 
which Mr. Chappell and Mr. Van Blarcom were present, wherein a 
discussion ot this pavinent of the nonev was mentioned and reter- 
ence made toa paper, to which vou replied, ‘* We will take the 
chances,’ or Words to that effect 7 

A. Tsay that the conversation, as [ remember it, and as [ under- 
stood it was with reference to the (Grovernor’s omitting {Q S1on the 
paper, or with reference to the absence of his signature, or want of 
his signature to if. 

x-q. You heard Mr. Chappell and Mr. Van Blarcom both testify 
that this conversation was in regard to the payment of the money 
on the receipt which Mr. Chappell was instructed to ¢ive as treas- 
urer to the trustees ; do Vou say that no such conversation took 
place in regard to that receipt or certificate ¢ 

(Counsel for the plaintift objected to the question On the eround 
that it is net a correct statement of the testimeny. ) | 
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A. IT have stated fully how T understand that conversation after 
having heard both these eventlemen testifv, and after having re- 
freshed my memory by reference to all the facts surrounding it that 
Pecan reeall, and Tsay that L nnderstand that conversation to have 

heen solely with reference to the want of Governor Critten- 
1051 den’s signature to that letter of Instruetions at that time, 

and that Whatever expression [ used with reterence to takine 
the risk or chances was intended and meant by me solely with refer- 
ence to the question of Governor Crittenden not having sigued the 
letter of instructions. 

x-q. Didn't vou hear Mr. Chappell testify that he only had with 
hima duplicate copy of the certificate and the receipt, having left 
the other copies and the letter of instractions of the tund commis- 
sloners at home in Jefferson City ! 

A. [don’t think Mr. Chappell ever did testify that he left the 
letter of Instructions at home: he could not have done so, because 
lf examined them in New York. 

x-q. Mr. Easley, will vou state positively that the conversation 
Which has been related by Mr. Chappell and Mr. Van Blarcom did 
not take place in reference to the payment of the money, or the 
forme of receipt, which the treasurer had, and which be intended to 
deliver to the trustees on the payment of the money 4 

A. [stated so positively in New York, and now, after having re- 

shed my memory, | give vou the couversation as Ll understand 
it, and [sav now that 1 don’t believe that it occurred ; I don’t see 
how it conld have occurred. 

x-q. Then som mean to contradict the testimony of Mr. Chap- 
pelland Mr. Van Blarecom on that subject, do vou? 

A. [-mean to give my unde standing of it. If itis a eontradic- 
tion, Lean't help it. 

x-q. Don't understand me as objecting to your saying that vou 
contradict the testimony; that that is what you intenf. Lask vou 
whether you do intend by your testimony to contradict what they 


sald on that subj ce? 

A. Tmean to sav and wive the facts as To understand them, and 
let the question of contradiction take eare of itself. 

X-Q. Is not the same state of faets as to the eouversation whrel 
Mir. Meagher testifies took place between you and him on the 15th 
of June. 18817 
Pape. - A. Js not what tlhe same state of facts’ 

X-(. That vou intend to econtradiet his statement of the 
conversation. 

A. Lintend, in the Meagher case, to tell what IT remember about 
that. and leave the question of contradiction to care of itself. 

X-(. Do vou not mean to contr adict the testimony of Gen. MeIn- 
tvre in reference to the conversation which took place in regard to 
the mandamus proceeding, when he says, according to your testi- 
mony: ¢* Basley, that letter of vours, in which vou are asking to 
make a tender, puts us ina pretty close place. [suppose bunder- 
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stand what you mean; if we don’t take the money which vou 
offer and vive the lien, you will make us a tender, and proceed by 
mandamus against the treasurer to get the certificate > and you 
said: ‘* Exactly so,’ ete.: which conversation you stated was on the 
4th of June. Do you mean by your testimony to contradict the 
testimony of Mr. Walker and Gen. MeIntvre as to the fact that 
that conversation took place on the 13th day of June ¢ 

A. I mean simply to tell the occurrence as [ understand it and 
remember it. LT do not mean to contradict both Mr. Walker and 
Mor. Meclutyre, because they contradict themselves about it, 

x-q. So far as the conversation of Mr. McIntyre and Mr. Walker 
is concerned, | have asked you no question. | ask you whether 
you intend by your testimony to contradict their statement in 
reeard to that matter ¢ 

A. It will be impossible for me to contradiet both of them, or 
intend to contradict both of them, because them contradict them- 
selves. What I mean to do is, and intend to do, is to give my 
memory of the facts as they occurred and my reasons tor believing 
them to be true. 

x-q. Is it not a fact that you were examined carefully in regard 
to that matter at the time of the taking of your testimony in New 
York ? 

A. No, sir. 

x-q. Were you not asked in New York whether or not the con- 
versation, substantially the same as you have related in this testi- 
mony, did not take place with Mr. McIntyre on the 13th of June ? 

I Was. 
1633 x-q. And you replied it did not ? 
A. I did, 

X-(]. Why, then, do Vou Tow Say if took place ata different date ¢ 

",# because it did take place, as | have stated. at a ditterent diate. 
They are not the same conversations. 

x-q. Not the same conversation ? 

A. Not precisely the same conversations. 

X-(]. You do not mean to say In effect they are not the same con- 
versations, do Vou ? 

A. I don’t mean to say whether they are in effect; IT state what 
they are and let the gentlemen determine of effect tor themselves. 

x-q. Mr. Easlev, von have answered in reference to a conversation 
which Auditor Walker says took place on the mornine of June 
13th, 1881, wherein the envelope was used. as he says. by you to 
indicate the question whether or not the ratlroad company ortheState 
should hold the money while litigation was vroing on. and have 
attributed that statement to Mr. Auditor Walker: do von mean by 
that to Say that vou made no such statement 7 ) 

A. Ido, but [ disclaim some of the assumptions of your ques- 
tion; but | do mean to sav T never used anv such language. 

x-q. Then, when Mr. Walker attributed that language to you he 
was mistaken, according tu your testimony ¢ ; 


po “SS RSD NER TEATS Taw: 


ROLSTON ET AL. V. CRITTENDEN ET AT. S71 


A. I think so, 

x-q. You are positive you did not see him on the morning of 
June 1th, until the fund commissioners met 7 

A. Tam. 

x-q. L understand you to state this conversation took place after 
Vou lievcl delivered the letter of May “6th to Auditor Walker ? 

A. Yes, SIT, 

x-q. Are you positive you did not use the language which he 
stated you used on that vecasion ? 

A. Lam; because he was doing the talking to the gentlemen and 
not me. 

x-q. ‘Phen you mean to be understood as stating that Mr. Walker 
has represented you as saving things which he himself said, do 
Vou yg 

A. Not so broadly as that. I do think that Mr. Walker has 
confounded these two conversations just as Mr. Mcintyre has con- 

founded the conversation of June 4th and attributed it to 
l65400 June lth; TP think it is simply a contusion of the two. 

x-q. You admit the conversation in which the euvelope 
was used in the question about who could hold the money while 
hitigation was going on, as having taken place at some time, do 
Von: 
A. About the envelope T have no memory at all. IT dow’t re- 
member of ever hearing a word about the envelope or saying any- 
thing of that kind. 

x-q. Do you admit such a conversation tock place in which a 
paper was used in the manner as detailed by Auditor Walker ? 

A. My impression is Mr. Walker had in his hand this paper, 
Which was written upon, a fall sheet of Tegal cap paper and folded 
In his hand while he was answering the geutleman. 

x-q.-(By Mr. Roor:) That is, your letter of May 26th ? 

A. Yes, SID. | | 

x-q. (By Mr. Sttrenps:) What reply did) vou make to this state- 
ment that it was simply a question as to who should hold the 
money while the htigation was voiIng on, if any 7 

A, He didit Say that. 

x-q. Well, what did he say ? 

A. When the gentleman was introduced to me as the attorney of 
the Hannibal and St. Joe Road he made the inquiry: ‘ How are 
Vou vetting along about that matter 27> and Mr. Walker Suvs that 
‘he (meaning me,) comes at us with a new proposition.” He now 
proposes to us that he give us the 83,000,000 for the lien, and if 
we don’t take that, why, lhe will tender the S3,000,000 and the 
accrued interest up to the time of the tender, and if we don’t take 
iton his own terms he will hold the money while we strip and lave 
a ficht as to whether he ought to pay any more or not,” and then 
, evolly, Lo am afraid we will have to 


4 


he savs ** By George,” or ** By 
take it.” 
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x-q. Now, Mr. Easley, did you say anything when he made that 
statement ¢ 

A. J did not. 

x-q. Was that after the letter of May 26th was delivered to Mr. 
Walker ? 

A. Yes, sir. 

x-q. Didn’t you understand by that langnage that Mr. Walker 
understood that there was to be litigation as to whether or not the 

money paid was enough, or not? 
1655 A. Certainly, if he didn’t accept Our Thoney, 
x-q. Did he say that it he didn’t accept it there would be 
litigation ? 

A. Ue said just what I have stated, and Lcan’t remember any 
more about It. 

x-q. Do you remember who that man was, that sheriff? 

A. [do not. 1 have done my best to recall him: [ have the im- 
pression that he WAS 4 sherrtt. Or eolleetor. Lut [ can t recall him, 

x-q. You were asked the question whether prior to July 9th you 
head any conversation with Gen. McIntyre as to the aereed Case or 
mandamus proceedings, and your answer.as [ recollect, was, ** No, 
unless vou mean if L had talked to him whether mandamus would 
be the appropriate remedy against a certain officer in a certain 
ease’ ? 

A. Yes, I think that Is it. 

x-qg. When did that conversation take place ? 

A. What conversation 7? 

x-q. That one that you intimated took place in regard to whether 
mandamus would the appropriate remedy 7 

A. June 4th. 

X-q. You admit that such conversation did take place between 
you and Generai McIntyre, and mean to be understood to sav that 
he assigns a wrong date, to wit, June 13th, when the conversation 
really took place June 4th—is that what vou mean by vour testi- 
mony ? 

A. [mean to say that the conversation took place on June 4th 
that L have elven ; the conversation that. Gen. McIntyre says took 
place June 5th did not take place, and [mean to express the beliet 
that Gen. Melntyre has confounded the two dates and the two con- 
versations. Now, that’s all there is of it. 

x-q. After hearing the testimony of Governor Crittenden do you 
wish to make any alterations in your testimony taken in Now 
York, wherein you state that at no time did Governor Crittenden 
ever say to you, ** Hasley, [ will be damned if [ ever make an 
assignment ot of the State's lien to the road until the last COUPONS 
on the State aid bonds are paid, or until the road makes Provisions 

to hold the State harmless therefrom’ ? 
1636 A. I do not, because Governor Crittenden never at anv 
time or place or in the presence of any man made such au 
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statement to ine. What he has said at other places when | was 
not present | know not. 

x-q. Mr. Easley, on cross-examination in New York you made 
use of this language: ‘ Then the letter of instructions must have 
been drawn ne after the (rovernor left the Capitol building’ : 

A. tLndoub edly, 

N=, Yo st: ite now that you did not see the letter of instruetions 
before you left Jefferson City—that June 19th was the first you 
ever saw of that? | 

A. The first L ever saw of it after it was in its comple ted form. 

X-q. You do not mean to Say the letter of instructions was not 
drawn up by you on the afternoon of the 13th of June substantially 
as signed by both Mr. Walker and Mr. Melntyre, do you? 

A. Why, Mr. Shields, | never drew the letter of instructions. 

x-q. Did you not make a dratt of the form of a receipt and cer- 
tificate in the words which were afterwards embodied in the lette 
of instruction ? 

A. I did. 

x-q. Then you do not mean to carry ont the idea vou did not 
know what the letter of instructions was until you saw it on the 
Oth of June in New York, do you? 

A. Certainly not; I kuew what the letter of instructions would 
he, because, as | remember it now, T went to Mr. Chappell’s office 
ancl p — saw Mr. Melntvre’s dratt of tt, as it was being copie | 
there, saw that my certificate was to be INcor por ated In it-and that 
was the bias question In which L was tntere sted, and it only 
remained to be copied and to be siened. = | “is n't know at what 
time they were signed. Twas in some doubt in New York as to 
whether I saw them in Jefferson City or not <p mean in their com- 
pleted shape—but, after having thoneht over it and hearing what 
these gentlemen say about if, my memory being refreshed, I am 
satisfied did hot see them ii ther completed shape, other than in 
the way Mfr. McIntyre had prepared them to be copied. 

x-q. Do you remember when you prepared the two briefs 
I637 which you have quoted trom? 

A. Well, I prepared the brief in the case against the Gov- 
ernor prior to the time of the dismissal of the case avainst the Gov- 
ernor for want of jurisdiction, and the other, had it completed 
eo like about a week before the argument, [ think. 

x-q. Now, Mr. Easley, the brief against the Governor must have 
bee ‘n prepared some time ¢ arty in October, must it not, of ISS ? 

A. | sh ould say SO 4 yes. 

x-q. Was it prep ared in Hannibal before you went over to Jeffer- 
son City, or was it prepared in Jefferson City ? | 

A. Well, that depends ou what you mean by preparation. 

x-q. I mean written ? 

A. Well, it was written in Hannibal. 
x-q. When did yon go to Jefferson City, if you recoilect, on that 


occasion 2 
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A. f eannot reeall, because [ do not really know the date of the 
decision of the dismissal of the case against the Governor. 

x-q. Dam speaking of the brief in that case ? 

A. Tsay I don’t kaow; L wentover preparatory to arguing that 
case. 

x-q. How long before the case was argued ¢ 

A. The Governor's case ? 

x-q. Yes, 

A. The Governor’s case never was argued. 

x-q. This brief was an arguinent in the Governor’s case, wasnt 
it ¢ 

A. Yes: but it was never filed becanse the case was dismissed 
for want of jurisdiction before we reached it. 

x-q. When was it dismissed, do you remember ? 

A. That I can’t recollect. 

x-q. Do you remember whether this brief was printed in Ianni- 
bal betore vou went over there? 

A. Oh, certainly. 

x-q. Was it printed some time before you went over ? 

A. Yes; [think so. 

x-q. Is it not a fact the brief was prepared a short time after the 
understanding was had between you and Gen. MeIntyre about 
filing an agreed case against the Governor ? 

A. Well, if [ were to venture an opinion as tothe time when the 
brief was prepared and printed, [ would say between the middle of 
September and the middle of October. 

x-q. Do you think the brief was prepared as late as the first-of 

Oetober ? 
1658 A. I can't say about that now. | 
x-q. Whatis your best impression about it ? 

A. My best impression is that 1 went to New York to get up 
the brief as soon as we had agreed upon an agreed case, 

x-qg. When was that ? 

A. Well, that was the latter part of August or the first of Sep- 
tember that we began upen it. 

x-q. Don’t you think the brief was prepared and printed before 
the first of October ? 

A. I really can’t tell you now when the brief was printed, because 
[ didn’t supervise the printing of it; I very rarely do. 

x-q. [ mean— 

A. I have no doubt that work was done on it before that time, 
but whether I had finished it or not I don’t know. 

x-q. You think you are certain it was prepared between the 
middle of September and the middle of October ? 

A. That would be my best impression about it. 

x-q. When I say prepared I mean written and printed ? 

A. Between the middle of September and the middle of October. 

x-q. Yes? 


A. Yes: I should think so. 


an rn eet 
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x-q. Now in this brief yon have made a statement which you say 
mich bear the conustruetion of a charge of Lyeacd faith (>t) the part 
of the State officers, and the letter written by you on October 
lth, I881, marked Exhibit A 1, to Gen. McIntyre, makes use of 
this lanenage: “Tam satisfied that the fund commissioners have 


taken the prudent and proper course, and if the question is ever 


understood by the mass of the people, which if appears the news- 
papers are determined they never shall, that their action will be 
fully sustained 2° will you please explain how vou came to write 
that letter to Mr. MeLlutyre of the action of the fund commissioners 
when at that time or before that time vou were making charges 
against them of having acted in bad faith in his matter 7 
A. Tecan make no other or further explanation than I have 
miade of the two matters; they refer to different cases. 
loot X-q. Mr. Masley, who had charge of all the transaction of 
the business here with the State officers in this city repre- 
senting the railroad company ? 
A. In respect to this matter ? 
X-(, Yes. 
A. L know of no other person than myself. 
x-q. The entire burden of the transaction, on the part of the 


— 


railroad people, was on vour shoulders, was it not 7 3 

A. As far as the active management of the matter here tn this 
State was concerned, it was. 

X~(j. Then if this case Is lost by reason of what tales piace between 
the State officers on the one side and yourself, representing the rai- 
road company, on the other, the burden of the responsibility will rest 
principally on vour shoulders, will it ? 

A. It will not. 

XC. Why? | 

A. Beeanse T communicated to Mr. Root and Mr. Dowd every- 
thine; every statement, fact, and circumstance that, in my jade- 
ment, bore In the least upon influencing their action from the tncep- 
tion of the transaction down to this date. 

x-q. Did you communicate to these gentlemen representing the 
railroad company the conversation that you have detailed as having 
taken place between Mr. Meawher. Gov. Crittenden, Auditor Waiker, 
Chiet Justice Sherwood, and Mer. McIntyre on the eXamination-in- 
chief and rebuttal this afternoon, and which vou have stated, in 
answer to my question on cross-examination, substantially ? 

A. J don't know that: many of them [ know T did not state to 


: ] } - ee eee ?. ; 
them specially—those which have occurred since the loth of Jane. 
i . 


x-q. Mr. Hastey. is it neta fret that when vor made the afiida- 
vit attached te vour deposition, and which, when vor were recalled 
for further cross-examination and examined by Mr. Glover, and 
which affidavit vou gave to Gen. Melutyre as a copy of an athda- 
vit which vou would tile in this case, and which affidavit von testi- 


. ; ‘ } ® &. . ; T " 
fied vou afterwards swore to hefore one of the officers of the United 
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States Cireuit Court for the eastern distriet of Missouri, that 
1640 you therein stated that the conversation with Governor Crit- 
tenden, stated in his affidavit, was substantially correct, and 
that it took place On the 13th day of June? 
A. The affidavit, a copy of which 1 gave to Gen. MecIntvre—the 
way that it comes to be in that shape I have been heretofore exam- 
ined upon, and that presents all [ know about it. 


Redirect-examination by Mr. Roor: 


Q. Mr. Easley, do you mean to be understood as saying that you 
had any further or other authority for your actions in the State of 
Missouri, in regard to this matter between the railroad company 
and the State, or the trustees, the plaintiffs in this smit, and the 
State, than you have stated in your testimony in New York? 

(Counsel for defendant objected to the question as irrelevant and 
incompetent, and because the testimony shows that Mr. Iasley was 
veneral attorney of the road here, and he has assumed to act, not 
only for the road but for the parties throughout the whole trans- 
netion. ) 

A. The only authority that [ had, as far as the trustees were con- 
cerned, is shown in the letters, telegrams, and correspondence in 
the exhibit to Mr. Tifft’s deposition ; whatever authority they con- 
ferred J had, and no more. 

xx-q. When you say that vou communicated to the offcers of 
the railroad company all the facts and cirecumstanees that occurred 
here, as you have stated In answer to Mr. Shields’ question on 
cross-eXamination, do you mean to be understood that you Ccommu- 
nicated any other facts and circumstances than those which you 
have testified fo as havine OCCILE Te (| between the Sty day ot Janu- 
ary, ISS1, and the %th day of Jniv. TSS], inclusive 7 

A. LT mean to testify that I told them, and it occurred in the way 
that L now testifv, as | understand it. 

X-(. Did Vou CoMmibnleate to the ofticers of the ratlroad Cot 
pany such facts or the fact of any such conversation with Gov. 
Crittenden as he has testified he had with you on the [3th day of 

June, ISSi ? | 
lot] (Counsel for defendant objected to the question as not re- 
buttal.) 

A. In which he used the lancuave, "Phat he would be damned,’ 
Is that the one you reter to? | 
(>. Ves. 

Laid bhaol COMMRUMICALe it. DeCALUSE i never lew it CO Coln- 
patinierate. 

(). Did you comtlmttiicate to the officers of the ratlrond COMLpany 
wuy such conversation, the faet of ny such conversation as Attor- 
nev-General Meclutyre has testified he had with von in the cierk’s 
olfice of the Supreme Court on the 13th of June, ISS1 2 

(Counsel for the defendant objected as before, ) 

A. Certainly not, because it didn’t occur. as - understand it. 
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(). Did you communicate to the officers of the railroad company 
the fact of any conversation in regard to the mandamus proceeding 
or an agreed case, such as Auditor Walker has testified he heard 
between you and Attorney-General MelIntyre in the Governor's 
room, at Jefferson City, on the 13th of June, 1881, as having oc- 
curred on that day 7 | 

(Counsel for defendant objected same as before.) 

A. I did not. I have no doubt that after the latter part of July, 
about the first of August, when I began to work on this agreed 
case that [ did communicate, but prior to July Sth, certainly not. 

QM. Did you communicate to the officers of the railroad com- 
pany the fact of any conversation or negotiation between vourself 
and any of the officers of the State of Missouri in regard to any 
legal proceedings whatever as having taken place between the meet- 
ing of the fund commissioners, held in regard to your letter of May 
26th, on the 4th of June, ISS1, and your telegram to Mr. Dowd 
on July Oth, ISSI? 

A. I did not, becanse there was no conversation, except with Mr. 
Walker on the evening of May 26th, and that with Mr. Intyre on 

June 4th about any litigation and the econtingeney in which 
1642 that litigation was to arise never occurred, because they ac- 


cepted the money on the 13th of June. 
Recross-examination by Mr. Suteips, counsel for defendant : 


1 (). Did the trustees of the Hannibal and St. Joseph Railroad 
Company ever disclaim anything you have done in regard to this 
matter ¢ 

A. Not that I ever knew of. 

Q). Were vou not the general attorney of the Hannibal & St. 
Joseph Railroad Company, with full authority to attend to its busi- 
Hess in this State ? 

A. | was veneral attorney of the Hannibal and St. Joseph Rail- 
road company, with authority to manage and control its legal 
business in the courts of this State, and also have charge of its 
taxes, 

(). Is it not a fact the Hannibal and St. Joseph Railroad Com- 
pany officers deputed Vou especially to “go to Jetterson City and 
transact the business between the road and the State officers in re- 
vard to the payment of this money ¢ 

A. As far as set out in the letters and telegrams and exhibits to 
Mr. Titht’s deposition, they did. 

Q. There was no authority to represent the railroad company ip 
this matter at all ? 

N. No, SIY. 

(). If vou did anything outside of the authority contained in 
those letters, vou did it on your own responsibility ? 

A. Undoubtedly ; that’s the only way T derived any authority. 

(). And vot reported everything that took place 1 regard to the 
matter that you cousidered «>| any Hirportance to the rome 2 
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A. I did, 


(). They made no disclaimer of anything you did do % 
A. I have never heard of it. 


GEO. W. EASLEY. 


Subscribed and sworn before me this 22nd June, 1882. 
L. L. WALBRIDGE, 


Notary Public, St. Lows, Mo. 


1645 Ex. A. No. 1— -f. fi. iW.—Hannibal & St. Joseph Railroad 
Company. Office of General Attorney. Geo. W. HKas- 
lev, general attorney. 

HANNIBAL. Mo., Oct. 10¢h, 1881. 


Hon. D. H. McIntyre, Att’y Gen’, 
Jetterson City, Mo, 

Dear Str: Yours of the 8that hand. The matter of interest was 
omitted because overlooked in your suggestion first made by both 
of us, and your second suggestion of it was not seen by me until 
after the case printed. Iwas out on the road attending circuit 
court, 

As the question of what interest is vet to accrue is a matter of 
were calculation or deduction from the facts already stated in the 
avreement, [ did not think it worth while to reprint the agree- 
ment for the purpose of Inserting a calculation that can be made 
on the agreement. or instance, T want to present the (ues- 
tion of how much interest would accrue between Feb y 20, 1865, 
and the maturity of the bonds. I have the data in the agreement 
to figure from and make my caleulation and present it in the argu- 
ment. IT see no reason why you can't figureit from June 20, 1881, 
to the maturity of the bonds in the same way, I see that it pre- 
seuts no difficulty to the State auditor in the argument he presents 
to the court 7 advance through the columns of the Globe-Demo- 
erat. Still, if you insist on it, make your calculation and we will 
file an additional stipulation covering the point. 

I will be down on the IS8th and hope that the matter can be 
heard at once and be speedily disposed of. I feel very much like 
‘“olving a piece of my mind ’’ to fellows like Charlie Johnson, who 
stubbornly refused last winter to think about the question, or tile 

any action whatever for the avowed purpose of crippling 
1644 Crittenden’s adininistration, and embarrassing it for want of 

proper legislation on this subject. Lam satisfied that the 
fund com’s have taken the prudent and proper course, and that if 
the question Is ever understood by the mass of the people (which it 
appears the newspapers are determined they never shall) that their 
action will be fully sustained. Yours, traly, | 


GEO. W. EASLEY. 
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Vehibit A. Je — L. W. 


[f von shall make usa tender of 83,040,000 we will accept it and 
direct the State treasurer to receive the same and receipt for it on 
account of the statutory mortgage which the State holds against 
the Hannibal and St. Joseph Railroad Company. 

lor your convenience we will direct the treasurer to receive for 
the amt offered a certified check on the National Bank of Com- 
merce of the city of New York. 3,090,000. 

Jan. 13th, 81. 
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1646 Brhibit A. 4.—L. L. WW. 


In the Cireuit Court of the United States for the eastern division of 
the western district of Missouri. 
LOSEWELL G. Ronston, complainants, ‘ 


Us, ei 
-In equity. 


Thomas T. Critrenpen, Governor of the State 
of Missouri, respondent. 


Grornce W. Easiey, being first duly sworn upon his oath, states 
that during the year 1881 he was general solicitor for the Hanni- 
bal and St. Joseph Railroad Company, and had specially in charge’ 
for said company in the State of Missouri the management and 
nevotiations tor the pavinent af the $3,090 000 pric by the com- 
plainants herein into the State treasury on the 20th day of June, 
ISS]: that at the time the fund commissioners stenified their 
Intention to receive the said sum of money he, as solicitor for said 
company. Insisted and demanded that, in addition to the receipt 
which the fund commissioners then said) they proposed to cive, 
there should also be executed by the State treasurer a certificate 
directed to the Governor of the State of Missouri, expressing the 
payment of said amount of money in pursuance of the act entitled 
‘An act to provide for the reducing of the indebtedness of the 
State,” approved February 20th, 1865, and that upon his insisting 
thereon the said fund commissioners agreed to msert in their letter 
of instructions to the treasurer the certificate set out in said letter 
of instructions, appended to the bill in this case, and also set forth 
in the bill of complaint herein filed; that there was never any 
agreement, admission, or concession, expressed or implied, by this 
afliant, or by or on behalf of satd company or the complainants, 
that any further sum than said $5,090,000 was due to the State, or 

that any further or other sum would remain dne or to become 
1647 due to the State after the payment of said sum, or that any 

effect or result should or would flow from the payment and 
acceptance of said 35,000,000 other than the legal effect thereof ae- 
cording to the true construction of the provisions of the law of 1865; 
that at all times during the negotiations and interviews, and up to 
and at the time of said payment, and ever since then, this affiant 
and said company and the complainants have asserted, claimed, and 
insisted that the payment of $3,000,000 would and did fully Satisty 
and discharge the indebtedness of said company to the State covered 
by said statutory mortgage. 

’ Mffiant further states that his attention has been called to the 
affidavit of Governor Crittenden, filed herein, as to the conversa- 
tion alleged to have occurred on or about the 15th day of June, 
ISSl. and that said conversation, so far as it goes, is substantially 
eorreet. with this modification: That said Crittenden then and 
there said the matter was of too much importance, and involved 
too large a sum of money and too diflicalt questions of the law, and 


111 


S82 ROLSTON ET AL. V. CRITTENDEN ET AL. 


imposed too great a responsibility upon him for him to execute any 
assiguiment Or conveyance to the trustees, unless le should first be 
directed to do Sa) by some court construing the pavinent to be the 
amount of money, and contemplated by said act of February 20th, 
1865. 

Aftiant further states that in pursuance and because of the Gov- 
ernor’s expressed purpose not to execute said release votil the act 
of February 20th, 1865, had received the construction that afhant 
always contended was the true and proper one; that is, that the 
sum of money required to be paid was the three millions of dollars, 
the principal of the loan, and such interest as has accrued and re- 
mained unpaid at the time of making said payments, and for the 
purpose of procuring the construction of said act afhant and said 
Governor and attorney-general did agree upon an agreed statement 
of facts, and did submit the same to the Supreme Court of the State 

of Missouri, and that said court decided that they had no 
1648 jurisdiction thereof, and refuses to entertain the same; and 

that thereupon, in further pursuance of said agreement and 
desire to obtain the construction of said act of February 20th, 
1865, and for the purpose of determining whether the said trus- 
tees had paid the sum of money required to be paid by said act of 
February 20th, 1865, and tor no other purpose, the mandamus ease 
against the State treasurer was prepared and submitted under the 
same agreement as the agreed case aforesaid, that no question should 
be ratsed thereon except the question whether the said trustees 
had paid a sum sufficient to entitle them to have the len of the 
State assigned or conveyed to them under the said act of February 
20th, 1865. That the petition fora mandamus referred to in the 
answer in this case was an agreed statement of facts, and the said 
petition and demurrer were agreed to by athant, defendant, and the 
attorney-general for the sole purpose of obtaining the construction 
of the aets of 1865. 

Affiant further states that pursuant to said agreement no facts 
were alleged in said petition, except such as were intended and 
supposed by their aftiant and the attorney-general to bear upon the 
coustruction of the act of February 20th, 1865, as to the amount of 
Inoney the trustees were required lo pay thereunder, and that it was 
further agreed that the State treasurer should file a special demurrer 
raising that question alone. 

Affiant hereto annexes, and asks that it may be read as part of 
this affidavit, a printed copy of the said aereed ease of whieh 
said Supreme Court declined jurisdiction, the same being signed by 
the attorney-general on behalf of the Governor, and by afliant on 
behalf of the relators, the aftidavit, the form of whieh is annexed 
thereto, being sworn to by affiant and attorney-general. 

And turther affilant saith not. ie 
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1649 ‘The State of Missouri, 
To all who shall see these presents, greeting: 

Know ve that it is hereby certified that the State of Missouri is 
indebted to the State board of education of said State. as trustee for 
the for the public school fund of said State, in the sum of two 
miflion nine hundred and nine thousand dollars, payable thirty 
years after date, upon which sum the said State hereby promises to 
pay to the State board of education, as trustee as aforesaid, interest 
annually, at the rate of six per centum per annum, out of any 
money in the State treasury not otherwise appropriated, payable 
on the first day of January of each year. 

This certificate of indebtedness is issued under and by virtue of 
the provisions of an act entitled ** An act to consolidate the per- 
mmanent school fund and the seminary fund in certificates of indebt- 
edness of the State bearing six per cent. interest, and to provide tor 
canceling the State bonds and certificate of indebtedness now held 
in trust tor said funds.’ Approved March 25d, 1881. 

[n witness whereof, [ have hereunto set my hand and caused the 
vreat seal of the State of Missouri to be affixed. 

Done at office in the city of Jefferson, Missouri, this first day of 
July, A. D. 1881, 


(Signed) THOS. T. CRITTENDEN, 
(jovernor. 
Attest: 
(Signed) MICH’L WK. MeGRATH, 


Secretary of State. 
f (rreat seal of the} 
{State of Missouri. 4 


1650 The State of Missouri, 
To all who shall see these presents, greeting : 

Know ve that it is hereby certified that the State of Missouri 1s 
indebted to the State board of education of said State, as trustee for 
the State seminary fund of suid State, in the sum of one hundred 
and twenty-two thousand dollars, payable thirty years after date, 
upon which sum the said State hereby promises to pay to the State 
board of education, as trustee as aforesaid, interest annually, at the 
rate of six per centum per annum, out of anv money in the State 
treasury not otherwise appropriated, payable on the first day of 
January of each year. 

This certificate of indebtedness is issued under and by virtue of 
the provisions of an act entitled ** An act to consolidate the per- 
manent school fund and the seminary fund in certificates of indebt- 
edness of the State bearing six per cent. interest, and to provide for 
canceling the State bonds and certificate of indebtedness now held 
in trust for said funds.’’ Approved March 23d, 1881. 

In witness whereot, [ have hereunto set my hand and caused the 
ereat seal of the State of Missouri to be athxed, 


7” 
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Done at office in the city of Jefferson, Missouri, this first day of 
July, A. D. 1881. 


(Signed) THOS. T. CRITTENDEN, 
Governor. 
Attest: ; 5 
(Signed) MICH’L K. McGRATH, 


Secretary of State. 


(Great seal of the) 
{ State of Missouri. § 
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This agreement, executed this eighth day of February, IS81, be- 
tween Phil. E. Chappell, treasurer of the State of Missouri, and the 
Bank of Commerce of St. Louis, Missouri, witnesseth : 

Sec. 1. In pursuanee of the terms and conditions of a bid made 
by said Bank of Commerce for the safe-keeping and payment of the 
State funds, which bid is on file in the said treasurer's offiee, and 
was duly accepted, Phil. E. Chappell, treasurer as aforesaid, agrees 
to deposit with said Bank of Commerce all moneys belonging to or 
or that may at any time hereafter belong to the State of Missouri, 
which are now in the State treasury, or that may hereafter be re- 
quired by law to be paid into the treasury for-any purpose what- 
ever, 

Sec. 2. The Bank of Commerce agrees to allow interest on daily 
balances of such deposits at the rate of seventy-three one-hundredths 
(75-100) parts of one per cent. per annum : said bank further agrees 
to make collections for said treasurer, and to furnish him such New 
York exchange as may be necessary for his official transactions, free 
of any expense to the State. 

See. 3. The Bank of Commerce agrees to secure the safe-keeping 
and payment of said deposits when demanded by the State treas- 
urer on his checks or by any other lawful authority, as follows: 
Bonds of the State of Missouri or of the United States of America 
at the option of said bank, equal in value to such deposits, shall 
from timeto time be deposited by the Bank of Commerce as security 
for such deposits with the National Bank of Commerce of New York, 
or such other bank, trust, or sate-deposit company, as may be 
agreed upon by the Governor, attornev-weneral, State treasurer, 
and the Bank cf Commerce, to be held by such bank or banks in 
trust for the purposes herein mentioned, , 

Sree. 4. Whenever the sum of money on deposit with said Bank 
of Commerce of St. Louis shall be in excess of the market value 

of the bouds so held in trust, the said) treasurer shall lave 
Ijo2 the mght to demand of said Bank of Commerce an addi- 

tional deposit of securities, which will make the market value 
of all the bonds so held in trust equal to the total of deposits in the 
hands of the Bank of Commerce ; as long as such additional deposit 
of securities Is not made, no further deposit of money shall be made 
with said Bank of Commerce. 
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Whenever the market value of the bonds so held in trust shall be 
in excess of the money on deposit with the Bank of Commerce, said 
treasurer or his successor or successors in office, shall, if so. re- 
quested by the Bank of Commerce, authorize and direct the bank or 
banks holding such bonds in trust as aforesaid to deliver to the 
suid Bank of Commerce of St. Louis a sufficient amount of bonds 
on deposit to reduce their total market value to the amount on de- 
posit with the Bank of Commerce in St. Louis, and so lone as such 
return of bonds is not ordered and made, the Bank of Commerce of 
St. Louis shall not be bound to honor or pay further checks of said 
treasurer, 

In the event that said Bank of Commerce of St. Louis shall fail 
to pay the check cr checks of said treasurer except for the reason 
last above stated, then the treasurer shall be authorized to direct, 
with the approval of the Governor and attorney-general, said trus- 
tee or trustees to sell, within ten days thereafter, said bonds, or as 
inany of them as may be necessary to pay the whole amount of the 

¢ State deposits made by the treasurer with the Bank of Commerce. 
) Sec. 5. The Bank of Commerce of St. Louis agrees to render, at 
the end of each month, to the treasurer a statement in duplicate, 
showing the daily balances, or amounts of the State funds held by it 
during the month and the amount of accrued interest thereon. 

Sec. 6 The Bank of Commerce of St. Louis agrees to pay the neces- 
sary expense incurred from time to time by the Governor, attor- 
ney-general and treasurer, in inspecting and seeing that the bonds 
viven as security for the safe-keeping of the State funds are actually 

in the vaults of the bank or trust company agreed upon tor 
1653 their safe-kee ping. 

Sec. 7. This contract shall continue until the 3ilst day of 
December, 1884, provided, however, that the said Phil. E. Chap- 
pell, Sti ite treasurer, reserves the right to terminate the same at 
any time with the c ne urrence of f the Governor and attorney-gen- 
eral on eiving thirty’ days’ written notice to said Bank of Commerce 
of his intentions so to do. 


( Sealof the 2. (Signed) PHIL. E. CHAPPELL, 


/ State ‘Treasurer. 4 State Treasurer. 
(Signed) BANK OF COMMERCE, 
( Seal of the } by C. B. BURNHAM, Pres’t. 


0 Bank of Commerce. § (Signed) J.C. VAN BLARCOM, Sec’ y. 


We approve the selection of the Bank of Commerce of St. Louis, 
Mo., as the depository of the State funds, and also approve the 
above contract. 

(Signed) THOS. T. CRITTENDEN, Gorernor. 
(Sioned) D. H. McINTYRE, Alt y-Gen'l, 
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Hannibal & St. Joseph Ruilroad Company, office of general at- 
torney. Geo. W. Easley, general attorney. 
Hannipan, Mo., Octo. 4th, 1881. 
Hon. D. H. Mcintyre, 
Att’y-Gen'l, Jefferson City, Mo. 

1654 Dear Str: Enclosed find form of certificate, which I de- 

mand of the treasurer; of course | expect him to decline to 
execute it; [shall then draw a petition for mandamus to require 
him to do so, setting out the facts so far as applicable just as they are 
in the agreed case; then a stipulation waiving an alternate writ, 
and a special demurrer, just as you proposed to file in the Governor's 
case, will raise the question, 

[ shall allege, in reterenee to the certificate, that the treasurer 
retuses to execute it, and will only execute a certificate of the paye- 
ment of the amount of money on account of the statutory mort- 
vave his State holds against the road. 

I shall be over on the 10th, so that von will have the afternoon 
to examine petition and prepare stipulation and demurrer, and we 
can file papers on the 11th and argue the case at once. 

Very truly, yours, 
GEO. W. EASLEY. 
To Tuos. T. CRITTENDEN, Governor of Missouri. 


Kelibit A6.—L. L. W. 


I, Phil. E. Chappell, State treasurer of Missouri, do hereby cer- 
tity that Rosewell G. Rolston, Heman Dowd, and Oren Root, jr., 
trustees In a certain mortgage executed by the Hannibal aad Saint 
Joseph Railroad Company on the 30th day of April, ISS], in pur- 
suance of an act of the General Assembly of the State of Missouri, 
entitled ‘*An act to provide for reducing the indebtedness of the 
State.’ approved February 20. 1865. have paid into the treasury 
of the State as sum of money equal to all indebtedness due or 

owing by said company to the State, and all liabilities in- 
1655 curred by the State by reason of having issued its bonds and 
loaned the same. to said company as a loan of the credit of 
the State, to wit, the sum of three millions of dollars, tovether 
with all interest that had accrued and remained at the time ot mak- 
ing said payment, to wit, the sum of ninety thousand dollars. 
Given under my hand this — day of | , 1881. 


State Treasure Ws 
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In the Cireuit Court of the United States. eastern division of the 
western district ot Missourt. 


RoseweLit G. Rorston, Heman Down. and Oren 
oor, Jk., trustees, plaintiffs, } 
Us, | *. In Equity. 
Tuomas ‘T’. CrirrenpeN. Governor of the State of 
Missourt. defendant. 


Now comes personally before me, a United States commissioner 
for seid Ciremite Court, D. HW. McIntyre, who, upon his oath, states 
that ever since the 10th day of January, I881, he has been attor- 
ney-general of the State of Missourt and ex-officio member of the 
board of fund commissioners in said State: that shortly after the 
receipt by the Governor of Mr. Dowd’s letter, dated January 19, 
ISSI. and set out in Exhibit C of complainants’ bill, and at other 
times extending to and including the 15th day of June, 1881, or 
thereabouts, the said fand commissioners had various meetings and 

consultations with Geo. W., lGasley, esq r, then ani how 
1656 solicitor for the complainants and the Hannibal and St. 

Joseph Railroad Company, in reference to the payment by 
said railroad company, or the complainants in this cause, as trus- 
tees, of the debt owed by said company to the State; and that at 
all of said meetings and consultations with said Easley each one of 
the three members constituting said board was present whenever 
the matter of the payment of said debt was considered ; and that 
at all of said meetings and consultations it was always maintained 
and contended by said board and each of them that under the act 
to provide for reducing the indebtedness of the State, approved 
February 20th, 1865, the State was entitled to receive the full 
amount of the three millions of dollars, loaned to the said eom- 
pany, with all interest on the coupons attached to said bonds that 
had then acerued, and all that would in future aecrue on the unma- 
tured coupons; and that at none of the said consultations with the 
said Easley did the said fund commissioners, or either of them, ever 
propose, Say, Or Intimate to sacl solicitor that they would receive 
or direct the receipt of a less amount on said indebtedness than 
the amount above stated, except as on account of the statutory 
mortgage which the State held on the said railroad. 

This afhiant further states that on or about the 13th day of June, 
ISS]. the said fund commissioners made verbal answer to Mr. Eas- 
ley’s letter, dated May 20th, ISSI, addressed to the ** Fund Coim- 
missioners and the Treasurer of the State of Missouri,’’ set out in 
Exhibit C 3 of the complainants’ bill in the following words, a 
memorandum of which was made by this athant at the time and 
by him preserved: ‘Tf you shall make us a tender of 83,090,000 
we will accept if, and direct the State treasurer to receive the same 
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and receipt for it. Oil account oft the Statutory mortyage which the 

State holds against the Hannibal and St. Joseph Railroad Com- 
pany; that to this Mr. Kasley then and there replied : 

1657. ** That is all right; that is about what [ expected. I would 
not have done more had [ been in your place.’ 

And affiant further says that at the time when the fund commis- 
sioners made known to the said solicitor how and in what manner 
they would receive the said payment, as above stated, 1f was under- 
stood by and between the said fund commissioners and the said 
solicitor that the $90,000 paid and receipted for as aforesaid was to 
be applied by the State of Missouri to the payment of the interest 
falling due July Ist, 1881, on the three millions of bonds loaned 
by the State to the Hannibal and St. Joseph Railroad Company. 
And that said payment was made and received with no other un- 
derstandiig or agreement, or any pretence thereof, by and between 
said parties. All of which matters and things this athant states of 
his own personal knowledge, and further saith not, 


D. WH. McINTY RE. 


Subscribed and sworn to before me this 4th day of February, 
1882. 
J. EK. WATERS, 
United States Commissioner af the sari (Ure Court, 


City oF Sr. Lovts, j 
State of Missouri, \ 

[ hereby certify that on the 12th, 18th, 14th, T5th, 16th. 17th 
days of June, A. D. 1882, before me, L. L. Walbridge, a notary 
public in and for the city of St. Louis, State of Missouri and east- 
ern district of Missouri, residing therein, at the office of Hon. Jolin 
B. Henderson, room 311 Granite Building, cerner of Fourth and 
Market streets, in the said city of St. Lonis, State of Missourt, Wis 
produced, and personally appeared before me, pursuant to the 
notice hereto attached, John Walker, Phil. E. Chappell, Thomas 
I. Crittenden, D. H. McIntyre, J. C. Van Blarcom, John 

1658 Meagher, and George W. Easley, on the days aforesaid 
and as hereinbefore appears, John FE, Dillon and Elihu 

Root, counsel for the complainants, and Attorney-teneral D. H. 
MeIntyre, John B. Henderson, George H.Shields. and S. I’. Glover, 
as counsel for the defendants other than the Hannibal & St. 
Joseph Railroad Company ; and the said John Walker, Phil. E. 
Chappell, ‘Phomas FE. Crittenden, D. If. Mclutvre. J. C. Van Biar- 
com, John Megher, and George W. Easley, produced as witnesses 
aforesaid, and being by me each respectively first dulv cautioned 
and sworn to testify the truth, the whole truth, aud nothing but 
the truth relating to the matters in controversy in the above-en- 
titled Cause, wherein Rosewel] G. Rolston ef al. are complainants, 
and Thomas 'T’. Crittenden e¢ al. respondents, and being carefully 
examined on the respective days and by the respective counsel, as 


Ss Ss e 
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hereinbefore appears, deposed and said as appears by the deposi- 
tions hereto annexed. ' | | 

| And I further certify that in pursuance of the stipulation entered 
Into by counsel present, and attached, the depositions of the afore- 
sail witnesses were taken down by a disinterested stenographer, 
and on the days aforesaid were then and there reduced to writing 
i my presence and in the presence of counsel for the respective 
parties above named: and that after the same were reduced to 
writing and written out as aforesaid the same were earefully read 
over by the said witnesses, respectively, and subscribed in my 
presence, and sworn to by each witness, respectively, on the days 
asin the respective depositions annexed will fully appear. except- 
ing however as to the depositions oft oJ. Meeher anil J. Walker, 
which were transmitted te them and there-ssubseribed by them by 
consent of counsel and returned to me, the final jurat thereto being 
also Wirved hy like consent ; ana sald depositions lve TOW herewith 

returned. 


1650 And | further certify that the reason why said depositions 
were taken is that the said witnesses, each respectively re- 


“1(°@ 


side more than one hundred miles from Jefferson City, or the pls 
where this cause is to be tried. 

And | further certify that [ am not of counsel or attorney to 
either of the parties, nor interested in the result of this cause. 

And I further certify that the taking of testimony was com- 
menced on the 12th dav of June, 1882, as in the annexed notice 
expressed, and the taking of testimony thereunder was continned 
from day to day, up to and including June 17th, 1882, and that 
adjournments from day to day, as hereinbefore appears, were duly 
consented to by counsel for the respective parties, 

In testimony whereot [ have hereunto set my hand and affixed 
my notarial seal, in the eastern district of Missourt aforesaid, this 
29th dav of June, A. D. 1882. 

[ SEAT. | LUDOVICUS L. WALBRIDGE, 
Notary Public. 
Notary’s fees $302.80. Paid by def’ts. 

Miled July 15th, 1882. 


1660 [Blank page. ] 
166] Stipulation. 
Cireuit Court of the United States, Western District of 
Missouri (Kastern Division). 
POSEWELL G. Ronston et al., trustees, complainants, / 
Us, » 
Thomas T. CritteENDEN, Gov’r, et al., respondents, ) 
[t is hereby stipulated that the respondents herein (other than 
the Hannibal and St. Joseph Railroad Company) may examine 
Witnesses aud take testimony, subject to all objections as_ to 
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relevancy and competency to be heard before the master herein, tn 
regard to the time of maturity of State bonds, and the amonnt of 
money to he paid to the State of Missourt, under the interlocutory 
decree herein, at the law office of John B. TLenderson in St. Louis, 
Missouri, or the attorney-general’s office in Jefferson City, Mis- 
souri, and at anv date between the 15th and 20th, inclusive, of the 
month of November, 1882, and that said testimony may be taken 
in the absence of the complainants’ counsel, provided that a copy 
of the said testimony shall be forwarded to counsel for comptain- 
ants, and, if they so request, that the witnesses be subject to cross- | 
examination by the complainants’ counsel, at any time previous to | 
the hearing before said master. And in order that said testimony 
may be taken and examined as herein provided, it is stipulated | 
that the hearing before the master may be continued to December | 
5th, 1882. | 
Dated N. Y., November 11th, 1882. 
GEO. W. SHIELDS, 
For respondents other than IT, and St, Jo. Le. BR. Co. 
MLIHU ROOP, 


hor complainants. 


1662 In the Cireuit Court of the United States for the Western 
District of the State of Missouri. Kastern Division. 


Before Hon. Jonn K. Cravens, Master in Chancery. 


RosewetnL G. Rotston, Heman Down, and Oren Roor, wr., 
trustees, complainants, 
US. | 
Thos. T. Criffenpen, Governor; Prin. EE. Craprenn, 
treasurer; JoHUN Wanker, auditor, and Trosas TT. Crit- 
TENDEN, JOUN Watrker, and D. H. Melnryre, fund 
commissioners of the State of Missouri, and the Hawn- 
NIBAL AND St. Josep RamRoabd Company, respondeuts. — 


Eastern District or Missourr, ) 
City of St. Louis, _- 

Depositions of witnesses produced, sworn, and examined on the 
16th of November, 1882, between the hours of eight o'clock in the 
forenoon and six o’clock of the afternoon of that day, at the law 
office of J. B. Henderson, Esq., in the city of St. Louis, State of 
Missouri, before me, L. L. Walbridge, a notary public in and for 
the city of St. Louis aforesaid, in a certain ease now pending in the 
Circuit Court of the United States for the western district of the 
State of Missouri, eastern division, between Rosewell G. Rolston 
and others, complainants and plaintiffs, and Thomas T. Crittenden 
and others, respondents and defendants; which said depositions 

were taken under a stipulation of counsel of said respective 
1663 parties, dated New York, November 11th, 1882, and which 
said stipulation is hereto annexed. 
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Present: On behalf of the defendants other than the Hannib: . 
and St. Joseph railroad, J. Lb. [Henderson and (seo. H. Shields; 0 
counsel appearing for the complainants. 

De) sition of Phil. LK. Chappell. 

Phin. Kh. Cuappenn, of lawful age, being mance as a witness on 
the } art of f the responde lifts other she cll) the HH: ann bal and St. Jose ‘ph 
Railroad Company, by me first duly cautioned and sworn to testify 
the truth, the whole truth, and nothing buat the truth, deposes as 
follows: 

Direct examination by Mr. SHIELDS: 

14). You have been examined as a witness in this case betore, 
have you not? 

A. Yes. S11 

2. You are the State treasurer of the State of Missouri at 
present, are Vou not ¢ 

A. Yes, sir. 

34). What business were you in previous to the time that you 
were elected State treasurer ? 

A. I was a banker. 

4+(). State whether or not in the course of your business you 
have been called pe to make calculations as to the value of bonds 
and coupons payable in the future, and calculations involving large 
Monetary transyctions ? . 

A. Yes, Sir. 

6. To what extent and for how long a time have you been 
familiar with such calculations ? 

A. 15 years. 

6 Q. State whether or not vou have at any time compiled and 
published any work on the subject of monetary values ¢ 

A. | have, 

74. What is the character of the work ? 

A. It isa book of tables, showing the comparative value of bonds 
and stocks. 

8 @. Do you know whether or not the book is used among 
bankers and commercial men to any extent ¢ 

A. It is: particularly in the West. 
1664 9). You then const der yourself qualified to make calcu- 
lations i in reward to such inatters ? 

A. I think IT am. 

10 (). Are you familiar with the interlocutory decree in this case ? 

A. | have read the decree a number of times. 

11] Q. State whether or not you have made any caleulations 
showing the amount of money that would be necessary to be paid 
by the compl: ainants or the Hannibal and St. Joseph railroad to the 
State of Missouri under the provisions of that interlocutory decree ? 

A. To made the ealeulation with the assistance of John Green- 


ouch. 
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12). Who is John Greenough ¢ 

A. He is a citizen of St. Louis, and [I consider him an expert in 
fieures, in calculations of this kind; he has been for 20 years a 
book-keeper and clerk. 

[3 (. Were the calculations which you made in connection with 
him verified by vourself ? 

A. Yes,sir; they were. 

l4 (). Sothat vou are satisfied the figures were correct ¢ 

A. Yes, sir; we made them together. 

I (). Wili you please produce the resnit of those calculations 
so that they can be attached to your deposition as exhibits, and ex- 
plain the basis and theory on which they were made, beginning with 
the ealeulation number one ? | 

A. Thave made three caleulations, number one, number two, 
and number three. 

(Witness here produces the first calenlation made, which 1s 
hereto attached, and marked Exhibit D D.) 

IG (). Please state on what basis the caleulation numbered one 
and marked Exhibit D D was made by you ? 

A. It was made on the basis of retiring $250,000 in 1881 of 
bonds from the sinking fund, and $500,000 annually thereafter 
until the Hannibal and St. Joseph fund is invested in) Missouri 


bonds. 
1665 17 (). Why did vou make any calculation on the basis of 
retiring 290,000 in 18381 from the sinking fand ? 

A. Because the State of Missourt paid) off 250,000, in the first 
part of the year, of some short bonds that was a temporary loan by 
the State, aud then paid 250,000, [ think, in December out of the 
stnkine fund, for which it called 5-20 bonds. 

Is Q. Why do you make the basis of retiring those bonds, after 
the first vear—1s881—500,000 ? | 

A. Beeause. while the State constitution requires 250.000 to be 
annually transferred to the sinking fund, and to be used in retiring 
bonds, the tacts are that, with the increased assessments and the 
condition of the finances of the State. that 500.000. in all proba- 
bility, can be retired. That is gradually being increased every year: 
as the State debt is decreased the interest decreases with it. and 
consequently it leaves more money to be ised it) retiring bonds. 

19. You mean that you have estimated the probable reve- 
nue to be recerved by the State hereatter. and found thriat JDUUL000, 
instead of 250,000, will, in all probability, be transferred to the 
sinking fund each vear hereafter; is that what vou mean ? 

A. Yes, sir: that is what [ mean. : 

20 Q. Will you please explain the method by which vou arrived 
at the figures which appear in Exhibit DD. and which shows the 
balance due to the State of Missouri from the Hlannibsal and St. 
Foe Ratlroad of 294,518, after crediting the SYULOO0 pad oder the 
interlocutory decree herein ? 

A. We debit the Hannibal and St. Joe Railrovd Company with 
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tne face of the bonds assumed by the State—s3.000,000; also with 
the non-due coupons on said bonds, including that attached August 

first, IS8!- ‘$1,773,823 : a total debit to the railroad ot 
16660 S4.773,825. We credit the railroad company with certain 

amounts > first, the interest on the funds invested in United 
States bonds from time to time; again, with the 890,000 recently 
paid in under the decree of the court; and again, on the money 
saved to the State by reason of calling in its own bonds with money 
received from the Hannibal and St. Joseph Railroad C ompany. On 
every bond so called in the interest is saved up to the time at which 
the money could have been used in calling in the Hannibal and St. 
Joe bonds; IT mean the time at which the Hannibal and St. Joe 
bonds became due and subject to call. This is a saving or benefit 
to the State, to which, in this calculation, the road is given credit, 
as it has been debited with the total amount of ifs non-due coupons, 
the payment of which the State assumes, together with the princi- 
val, We find the 873.520 bonds subject to call when the money 
was paid in, June 20th, I88l. We make the call the first of Au- 
eust, paving for the bonds then due. We pay those bonds out of 
the Hannibal and St. Joe fund, leaving $2,127,000, which we invest 
in United States bonds yielding three per cent. This call offsets 
the following Hannibal and St. Joe bonds, namely: 


in i ah Rt 1.000 
Bonds due November 10, IS86........... DOOLO00 
Bonds due lebruary BE vvckxnekKoncets er 

TE: sc csareit pileneeinnaedadadaceneie 873,000 


Bonds, and coupons attached to those dates amounting to 282,045, 
which amounts are credited to the railroad company. The second 
cali is supposed to be made on May Toth, 18382. In the Ineantimne, 
however. we find $225,000 subject to call on December first, IS81, 
but we have 250.000 dollars, derived from the revenue in the sink- 

vy fund to retire those with. We pay off $225,000, leaving 


1667 825,000 in the sinking Jund to be used in retiring the same 
ainount of bonds when the next lot becomes die, V1IZ., May 
both, Las. (on May both, ISS2, there was subject to call, falling 


due then. S829.000 of bonds, these being 5-20's, and from the sink- 
ine fund we retire the balance from the vear LSS], 825,000, and 
from the sinking fund for the vear [882 500.000 dollars, a total of 
525.000 dollars, leaving a balance, subject to call, to be paid for 
ont of the Hannibal and St. Joe fund, of 304,000 dollars. We now 
sel] 304.000 dollars of the Government to pay for these, and eredit 
the Hl: aa ae and St. Joe Railroad Company with interest earned 


. t 


on U. bonds to this date, S50 516. this transaction offsets the 
ma Haanibal and St. Joe Bonds. viz. 

Due February 28th, 1887, 8504,000, and. coupous attached, 
mnounting to Sd7,400, which is credited to the railroad OM pany, 
Now. im PSS 1884, and [Ss: 9 there are subjec t te crtl only IS? OOO 
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bonds. On March 17th, 1886. 81,229,000: on June 13th, 1886, 
884,000; on Auecust 22d, 1886, 8153,000; on September jth, 
1556, S476.000. Total, S82.204,000. This includes option bonds 
subject to eall, and also certain State debt proper bonds which nla- 
ture in the meantime. Of this amount we retire from the sinking 
fund for the years IS83, 1884, 1885 and IS86, S500,000 each year, 
making a total of S2.000.000, leaving subject to a third call on 
September Sth. ISS6, SZO4. GOO bonds to be pid for from the Han- 
uibal and St. Joe Railroad Company fund. This call offsets a like 
amount of Hannibal and St. Joe bonds due February 28th, 1887, 
and COUPONS attached, amounting to S5.984, which is credited to 
the railroad company. We sell 204,000 governments to pay for 
them, and credit the interest on the rovernments invested to this 


date, $235,450, leaving a balance of governments on hand of 


1668 $1,619,000. The fourth call is made as of March 10th, 
18SS7. We tind subject to calls at this date ST7TO 000, anal 
retire from the sinking fund for the year IS887 S500.000, leaving 
subject to call from the Hannibal and St. Joe fund $275,000, which 
offsets the following Hannibal and St. Joe bonds due as tollows: 


February 26th, TEST ......0...<eccocesessece ee ee 
i ee Re ee nen seieeees 155,000 
| TTT 


And coupons attached, amounting to 867,967, which 1s credited 
to the railroad company. 

To pay for these $275,000 bonds we sell a like amount of gov- 
ernments, leaving on hand $1,544,000 gwovernment bonds ; the in- 
terest on the fovernments to this date, amounting to SZ4,959, we 
credit to the Hauntbal and St. Joe Railroad Company. 

Now the fifth call was made as of date July Ist, IS8S7. We find, 
subject to call, $578,000 bonds, being 5-2Us, aud State debt proper, 


due vas follows: 


PRE EIN WOE winitns do cvccsascovinnvnimennduae $62,000 
Ng We ee Soscinds Kaki eodisvesoruedenneae 114.000 
Git ind sire 9 dis'bsenaeaaeatrycaae 120,000 
I oo ioe kek cheous Samad ackunell 137.000 
IE i v2bbvacndeanndsscsuteaale 136,000 

Din vice Achkinlebisécivaddekekenenecaee S578.000 


The sinking fand amount having been invested forthe year 1887, 
we pay for these bonds from the Hannibal and St. Joe fund, which 
offsets the following Hannibal and St. Joe bonds due: 


July Ist, 1894..... risa inne vennaalee iecccanbea $345,000 
NG biikiss ies vedas ncccsenvbscnnreess 203,000 
NE I iictiis str eCinkechercnvananedens 20,000 

TE Oe ee ELS es 978,000 


ans anmnmioenannt cates ED 


a 


ae nav em neoee: 


a“ 
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1669) And coupons attached, amounting to $257,640, which we 

credit to the railroad company. ‘To pay tor these bonds we 
sella like amount of Governments, leaving on hand S766,000. of 
Government bonds. We credit the railroad company with the 
Interest earned on (rovernipents to this date, viz., S12.530. 

Phe sixth and last eall was made of date October 17th, 1887. 
We find the following bonds subject to call at the respective dates, 
and as the time Is only 90 days trom the time the first bond to the 
last is due, we make the call the date above named. The said 
bonds mature as tollows: 


Deby 1G ROE i vivcesives eblidncthcdaneicenes $66,000 
PUY Fittest ev bdlinetesitiennebe 29 00 
FO Bok oie siu tick iidcebenndveeandenns 130,000 
September ives déécdesubesarkbineeandt scene 122.000 
September an me ret ae Se ee meee PSs JOU 
CRG Fe ies acct eesi ie et iti 130,000 

RUE oc. Jar eeiiidictin se asaseii / ST66.000 


This call offsets the following 


e Tlannibal and St. Joe bonds, due 
as follows: 


sanmwuary VP, TGDG, o.oo ecisecgescinnsssinccsen eee 
ee 1, Ta a een 614,000 
We Tek, Wee aiccaaciasianieatstesaan 17,000 

Pichia hisiiedietiiewiiaiwwes ST66,000 


The coupons attached amount to SS97,741, which amount. ts 
credited to the Hannibal and St. Joe Railroad Company. To pay 
for these 766,000) bonds we sell a like amount of Governments, 
which exhausts the Government bonds on land. We also find 
that we have now retired 3,000 Missour: State bonds. We credit 
the railroad company with the interest earned on the Governments 

now sold to date, which amounts to S6 385, whieh closes 
i670 the transactions, leaving the result as shown by the exhibit 
ID D. and the balanee due the State of Missouri by the 
Hannibal and St. Poe Railroad Company of S25-4.518. | 

21. On the basis of this calcalation the railroad company gets 
the benefit of the interest saved to the State by the retirement of 
the option bonds and the payment of the matured State debt proper 
bonds from the dates of the respective payments up-to the maturity 
of a like amount of bonds issued by the State in aid of the Hanni- 
bal and St. Joe Railroad Company, at 6 per cent., does it not 7 

A. Yes, sir. : 

92 (). And also the interest on the balances of the amount in- 
vested in United States bonds after deducting the respective pay- 
ments made trom time to time at the rate of 3 per ceut. on Grovern- 


~ 


ment bonds ? 


A. Yes, S| e 
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95 J Then the theory of tliis ealentation 1s to charge against 
the railroad company the three millions of dollars of principal of 
bonds issued in its aid by the State and one million seven hundred 
and seventy-three thousand and twenty-three doilars of unmatured 
coupons on the said bonds, and crediting them with the cash re- 


ceived by the State, three millions dollars, and by the amount of 


interest at six per cent. saved to the State from the time at which 
these 5-20 bonds were subject to call to the time at which a like 
amount of the Hannibal and St. Joe bonds could have been paid, 
and with interest earned on the balances invested in United States 
bonds from time to time, and with the 890,000 paid’ by the rail- 
road company under the decree of the court in this case, which 
leaves a balance of $254,518 vet due the State, assuming in the 
calculation that the State in 1881 will pay $250,000 out of its sink- 
ing fund, and each succeeding vear $500,000 on account of the 
State debt as it matures: is this a correct statement of the basis on 
which the ecaleulation 1s made 7 
1671 A. Itis. 
24). Have you another calculation ? 

A. I have, and it is marked number 3. 

2) (). What does that show ? 

A. It shows the preminm according to the testimony of Leonard 
Matthews on three million dollars of Missouri State bonds, matur- 
ing at the same time that the Hannibal and St. Joseph bonds ma- 
tured, on the 20th of June, 1881. 

26 (). What is the total amount of money due from the railroad 
to the State on the basis of that calculation, allowing them vredit 
tor the 90,000 paid under the decree of the court herein 7 

A, 8570. 980. 

27 @. Will you state whether or not yon have made out a state- 
mentof when the bonds of the State of Missouri fall due between the 
firstot July, 1881, and the 12th of October, 1887 % 

A. | have. 

23 (). Please produce such statement and attach it to your depo- 
SItIon. 

(The witness here produces a paper which is marked Exhibit EE, 
and is hereto attached.) 


(). 29. Is that a correct statement of the maturity of the bonds of 


the State of Missouri ? 

A. I believe it to be a correct statement. 

oO QM. From where did you get that statement ? 

A. From the last report of the State auditor of Missouri. pub- 
lished January 1, 1881... | 

ol @. Have you made a ealculation of the bonds issued by the 
State of Missouri in aid of the Hannibal and St. Joe Railroad. 
giving the number of bonds, the date thereof. the time when due, 
the time they have to run, the number of coupons thereon, and the 
amount of said coupons. If so, please produce said paper and attach 
the same as an exhibit to your deposition. 


ee aii 
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(Witness produces the paper, which is heretoannexed and 
1672) marked E xhibit SS.) , 
A. That is my calenlation: 

32 (). | find on the paper produced a total of $1,773,823; what 
does that represent 4 

A. It re Ae sents the interest on the Hannibal oe we Joe bonds 
from duly Ist, ISSL, to the time of the mi: uturity of »: bond, and 
the amount which the State will have to pay to the ra es thereot 
to redeem said coupons. 

33 °Q. In all these exhibits submitted I notice vour name and 
that of John Greenough signed thereto; will you please state 
whether or not Mr. Greenough assisted vou in these calculations 
and whether you verified each other’s work in all respects, as pro- 
duced here in evidence 7 

A. Mr. Greenough assisted me in making all the calculations, 
and we verified the work of each. | 

34. (). [s that the signature of John Greenough signed to the 
papers attached to your deposition as exhibits ? 

A. Yes, sir. 

39 Q. Do you know why it was placed there ? 

A. ‘To identity the tables and exhibits. 

36 (. Do vou know on what basis the bonds of the State of Mis- 
sourl have been selling in the market of the country since Ist July, 
ISSL, and on what basis are the bonds of the State of Missouri how 
being sold in the markets of this country ” 

A. On not over a four-per-cent. basis. 

37 (. Do you know of any transactions in those bonds recently ; 
and, if so, state at what rate they were purchased ? 

A. The tund commissioners have been buying in some of those 
bonds within the last 90 days; they have bought some of them ona 
three and seven-eighth basis, and some on a three and three-quar- 
ter basis. 

38 (). Could the State of Missouri have refunded its outstanding 


-?20) option bonds ¢ 
ged [ think it could have easily have been done on a four per cent. 


basis at par. 
1673 (Defendant’s counsel here offers in evidence paper identi- 
fied by the witnesses and marked G G, which is hereto at- 
tached.) 

39 Q. In Exhibits I] H, I 1, and KK, which are attached to the 
testimony of Mr. Greenough as exhibits, please state whether or 
not this is your signature that appears on those papers, Phil. EK. 
Chappell ¢ 

A. Yes, sir. 

40 Q. Did you verify those calculations ? 

A. Yes, sir. 

41 (. And you believe them to be correct ? 

A. I do. 

42 (). Please state, if you know, what is the usual brokerage 

113 
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charged for the purchase or sale of United States bonds in the mer- 
kets ot the count vi 

A. One eighth of one per cent. L understand to b 
on large transactions. 

43 Q. Please state what sum, if any, the State pays her fiscal 
agent in New York for the payment of its maturing indebtedness ? 

A. One-tenth of one per cent. om contract. 

440). Phen, in order to invest the money paid into the Stat 
treasury by the Hannibal and St. Joseph Railroad Com pan) 11 
United States bonds, it would cost the State one-elehth Of OUC per 
cent., wouldn't it 7 

A. | think SO. 

45 Q. And to pay off the maturing 5-20 bonds, or other State 
bonds of a kind, would eost an additional sum of one-tenth of 


} } ; my 
* fhe USUAL rate 


one per Cent. 
A. Yes, si 
PHIL. E. CHAPPELL. 


Subseribed and sworn to before me this 16th November, 1882. 
L. LL. WALBRIDGE, | 
Notary Publie. ciuly of a Lonis, Vo 


1674 Deposition of John Greenougn., 
JOUN GREENOUGH, of lawful awe, and apeian mind, having been by 
me first carefully examined, cautioned, and duly sworn to testify 


the trath, the whole truth, and while but the trath, did there- 
Upon depose, testify, and say as follows 


Direet examination by Mr. Sutenpes: 


IQ). State your name, age, residence, and occupation ? 
A. My name is John Greenough ; Lam 44 years old: [ reside in 
the city of St. Louis; Lam superintendent of the Mound City 
Transportation Company at presen, | 
2 @. What pusiness have you been engaged in for the last 10 or | 
15 vears f¢ 
A. | have been engaged in the baukinge business, steamboating, 
and hotel business. 
> @. Are you in the habit of making ealenlations involving 
monetary values of bonds with interest thereon to become due at 
future times ¢ 
A. I have been in the habit of mmaking calenlations in intrieate 
business transactions: I have been called into several colnplicated 
Cases for the purpose ot The aking cale ‘tila itions, 
4Q. You are thoroughly acquainted with the science of mathe- 
matics ¢ i 
A. Yes, sir. 
5 |. And you consider vourselt qualified to work out and give 
the result, when the premises are given to vou, in reference to the 
value of bonds and coupons to mature in the future ? 
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A. Oh, yes, sir. 

(} 7. State whe the ror not Vou hh; ave b een Tre queste “il | DV any one, 
and if so by whom, to make calculations as to the amount of money 
due the State by the Hannibal and St. Joe Railroad Company under 
the interlocutory decree in this case ? 

A. I have been requested to make caleulations by the fund conM- 
missioners ef the State of Missouri. 

7]. Did vou make those calculations, and if so in connection 

with whem ? | 
L675 A. L made the ecalenlations in connection with Phil. E. 
Chappell, the present State treasurer. 

SQ. [nimaking those calculations did you verify the work 

each other 7 


\. We did. 


Y(). Mr. Chappell has testified in this case, and attached to his 
deposition see « angen marked DD, kk, FR. and GG, which 
appear to be srened | m4 lil. I. Chappell und olin (yreenough. L 
will ask you 1 mem: Is Vour signature to those papers ? (Papers 


shown to the witness. } 

A. It 1s, sir. 

10 Q. Did you assist in making these calculations 

L. oT did. 

L1 (). Are you satisfied as to their correctness; and if so, state 
Whether or not they are correct ? 

A. Phe caleulations are correct 

l2 Q. Did you make any other calculations in regard to the mat- 


- 


ter: ane . if SO, please produce it ? 

A. Ldid; this is it. (Witness here produces paper, marked Ix- 
hibit H HH, whieh is hereto attached.) 

13 (Q). Will vou please explain the theory upon which that caleu- 
lation is made 7 

A. We start on this calculation on the assumption thatthe State 
retires 250.000 dollars annually of bonds subye et to calband ft talline 
due out of her own revente. We debit the railroad in the start to 
a issued. S3,000 000, with non-due conpous attached 
S1.773.823. and with Hiedifference of tinte ‘rest between 


To the sume. 3 
amounting to $420,287, 


SIX une four aes ca (>t) 1) rds redeeme ¢ 
being a x total debit of Sa 104 LQ. We credit them V 

from the Hannibal and St. J © Ratlroad C OM PAUNY Cet OO COO : by 
non-due coupons asstimed by the State, $1,260,862 5 by interest 
earned on the United States bond, $265.913 5 by cash, paid im ac- 
United Staten Court, SHO ,000, showing bal- 


rv cash received 


cordance with decree of 
ance due to the State of S577 830. 

14. State whether or. net this caleulation is made on the same 
(hie option horas of the State with the 


beasts so far cs redeeming 
Joe Ratlroad ts 


money paid in by the Hannibal and St 
1676 concerned as the calenlation testified to by Phil. fi. Chap- 
pell, and marked Exhibit 1) 1). 


A. ‘Phe ealenlation is made on the sare basis with) this excep. 
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tion: thatismade on the basis of retiring $500,000 bonds annually, 
while this is made on the basis of retiring 250,000 annually, and 
in addition to that | charged the difference in interest between six 
and four per cent. The testimony showed that Missouri State 
bonds were selling in New York on a four per cent. basis. 

15 Q. Asa matter of fact do you know on what basis Missouri 
State bonds have been selling in the New York markets since the 
first of July, 18817 

A. Yes, sir; it is a matter of record that they have been selling 
on a basis of from three and a half to four per cent. 

16 Q. Please take Exhibit HH and explain what you mean under 
the head of ‘ Dates of calls made.’’ What do those figures reter 
to? 

A. They mean the dates at which the option bonds are subject to 
call and State debt proper bonds are falling due, 

17 Q. You mean the dates at which they actually fall due ? 

A. Yes, sir; subject to call and actually falling due. 

IS Q. Under the head of ‘*5-20 and State debt proper bonds 
called,’ please state how you arrived at the figures? 

A. In Exhibit KE i owe tind July first, 1881, 873,000 bonds were 
subject to call. On December first, 1881, we find 225,000 due, 
which are retired out of the revenue of the State. On May Lo, 
ISS82, the next date, we find in the last bond subject to call and 
falling due 829,000. We retire 275,082, being remnant of balance 
of 25,000 left in the State treasury for the year 1881, and $250,000 
for the year 1882, which leaves the figures 554,000, July Ist, 
I882, we find $7,000 falling due; Oetober Ist 810,000; on denn 
ary Ist, 1885, $7,000; April Ist, 1883, $1,000; May Ist, 1885, 
S157, 000; Angust 7th, [SS85, S100, 000, making S252 000, (df 

these we retire $250,000 trom the State revenue, leaving a 
1677 balance of $32,000. On March 17, 1886, we find $1,229,000 

falling due. Prom these we retire $750,000, being $250,000 
each year for the years 1884, 1885, and 1886 out of the sinking 
fund, leaving a balance of SATO 000, Qn dune PB. ISS6. we tind 
$54,000 bonds due, and having used the S250.000 for that vear 
we make no deduction. In 1886, August 22, we tind S133 000 and 
$476,000 on September 5, which makes S609.000. Now we come 
down to March 10th, anel we find a sufficient amount. to liquidate 
tho balance of them ot So69,000, which makes the S35 .000,000° of 
bonds. : 

IY Q. Then the column of figures under the head ** 5-20 and 
State debt proper bonds called,’? means the State option bonds as 
they become subject to call and the State debt proper as it matured, 
deducting annually $250,000 from the amount which you assume 
is to be paid out of the sinking fund on that account? 

A. \ eS, SIP, 

20 (). Please explain what is meant by the figures under the 
column marked «+ TL. and St. Joe railroad non-due coupons assumed 
by the State 7"? 

A. ‘Phat columiu represents the coupous on the Tauntbal and St. 
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Joseph railroad bonds, assumed by the State, running from the 
time the 5-20 bonds are called and paid, up to the time that a like 
amount of the Hannibal and St. Joe bonds become due. and is 
nore particularly set forth in this paper. 

(Witness here produces a paper, Which is hereto attached and is 
marked Exhibit I I.) 

21). Is that column of figures in Exhibit H H arrived at on 
the same basis of calculation as used by Mr. Chappell in Exhibit 
DD? 

A. It is on the same basis except that in this plan he deducts 
$900,000 anuually, and in Exhibit H H [ deduct $250,000 dollars 
annually, 

22 (). What is meant by the figures under the heading ‘ Inter- 
est earned on the United States bonds ’’? 

A. That column represents the interest earned from time to 

time on the Hannibal and St. Joe money invested in United 
1678 States bonds at 3 per cent., as is more fully set forth in this 
Paper, 

(Witness here produces paper, which is hereto attached and 
marked Exhibit KK.) , 

23 (). The next column, under the head of ‘‘ Hannibal and St. 
Joe bonds.’’ shows what ? 7 

A. Amount of bonds issued by the State in aid of the Hannibal 
and St. Joseph railroad, 

24). The next column, ‘* non-due coupons of H. & St. Joe rail- 
road bonds,’’ means what ? 

A. It means coupons attached to bonds on the first day of July, 
1881. ; 

25 Q. The next column, under the head of ‘* difference in interest 
between six and four per cent. on bonds redeemed 37’ please explain 
those figures, and how you arrived at them 

A. Having heretofore given the railroad credit for the interest 
saved to the State on the bonds from the time that they were 
called in and paid until the time alike amonnutof Hannibal and St. 
Joseph railroad bonds matured, and knowing that the State credit 
in the markets of the country is on a four per cent. basis, we calcu- 
lated the difference between four and six per ,cent., and credit the 
State in the account with that difference. 

wAN (). Then, under the head of recapitulation vou carry out 
the totals of the columns which you have expiained, and show 
the balance due to the State of Missouri to be whiat ? 

A. 577.335 dollars. eae 

yA | (). { see a eredit there to the road of SOO O00 - what SUO0,000 
is that? 

A. That is 890,000 cash paid in accordance with the decree of 
the United States court. 

28 (). In all these calculations [anderstand you and Mr. Chap- 
pell worked together and verified each other's caleulations 7 


A. We did. ; eon 
INO. GREENOUGEH. 
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Subseribed and sworn to before me this 16th November, 1882. 
L. L. WALBRIDGE, 
Notary Public, Cty of SF, Louis, 


1679 STATE OF Missourt. } 
Kastern Division of Missovrt, \ 

[ hereby certify that on the 16th day of November, A. D., 1882, 
before me, L. L. Walbridge, a notary public in and tor the city of 
St. Louis, State of Missouri, HMastern District of Missourt, residing 
therein, at the law office of Hon. John B. Henderson, corner of 
Fourth and Market, in said city and State, was produced and per- 
sonally appeared before me, pursuant to the stipalation of counsel 
in regard to taking depositions herein, hereto attached, Phil. BE. 
Chappelland John Greenough, on the day aforesaid, and as herein- 
before appears, Ion. J. B. Henderson and George H. Shields, Esy.. 
appearing as counsel for the defendants other than the Hannibal 
and St. Joseph Railroad Company, no counsel appearing for the 
complainants. And the said Phil. E. Chappell and John Green- 
ough, produced as witnesses aforesaid, and being by me each re- 
spectively first duly cautioned and sworn to testify the trath, the 
whole truth, and nothing but the truth relating to the matter in 
controversy in the above-entitled cause, wherein Rosewell G. Rol- 
ston et al. are complainants and Thomas T. Crittenden. Governor, 
et al., are respondents, and being carefully examined on said day 
by counsel for defendants, as hereinbefore appears, deposed and 
said as appears by the depositions hereto annexed, 

And | further certify that said depositions were, on the day afore- 
said, reduced to writing in my presence, and were carefully read 
over by said witnesses, respectively, and stibsertbed and sworn to 
by each witness, respectively, on the days as in the respective deposi- 
tions annexed will tally appear. 

And the said depositions are now herewith returned. 

And I further certify that [ am not of counsel or attor- 
1680 ney to either of the parties, nor interested in the result of this 
cause. 

In testimony whereof [ have hereunto set my hand and aflixed 
my notarial seal, in the Southern District of Missouri aforesaid 
this 24th November, A. D., 1882. 

| NOPARIAL SEAL. | LL. WALBRIDGE, 
Notary Public, City of St. Louis, Mo. 


NN 


) 


f ee ae eS) a : 7 
Notary’s fees, $25. Received pavment from defendants. 


L. L. WALBRIDGE. 
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First Calenlation.—Made on the basis of retiring 8250.000 in T881 
of bonds from the sinking fund, and S500,000 annually thereatter, 


until the HL. & St. Jos. Fund is invested in Mo. bonds 
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Bv non-due TE. & St. Jos, Conpons assumed .......cee ceeee eens L.OOUGT7 
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By amount paid by RL R, Co. under decree of court...... 90.000 

By balance due the State OF MissOurt......... cccccees coccoseee 254,518 

——-——._ -_- $4.773.823 

PHIL. E. CHAPPELL. 
JNO. GREENOUGH. 
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Mo. 6-per-cent. bonds subject to call and falling due at dates 
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7.000 
10,000 
7.000 
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nee. Se FT  cstiuniomiinnh ae 155,000 
Ne Re Se ee 476,000 
BEOTCH BO, FOGG bois ccccicsccssscescecscswnuvtcrwasseves 779,000 
rr FG. ao cesnvcssscncvssseenteseegieeeeee 62,000 
CES 9)" vvcinesssanilenaatanieneetenaGeaee 114,000 
June I a ae lh ee 129 000 

ale TR ee ERT CEE 137.000 
i RS RE... sod cect indaddiessbia elie basen 136,000 
“6 I ei pula wr ween aan 66.000 
= er ee ee meres am er ater rene 29 000 
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PHIL. KE. CHAPPELL. 
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List of 1. & St. Jos. R. R. Bonds. 


Time to run. 


Date. When due. No. COUPONS. 


No honds 
i. 
= 
= 
i] 
luterest 


1 Sept 4, 1876 Sept. 4, 1876 
500 | July 1, 1881 Nov.10,1886 5 f «10 10 and fraction... = 8160.8383 
1000) July 1, 1881 Feb. 28,1887) 5 8S 10° 11 and fraetion... d40.000 
500) July 1, 1881) July 1st 185 & 10 245 SOOO 
203 ) July 1, 1881 | July 11,1895 | 14 s 10 28 170.020 
165 | July 1, 1881) Jan. 1.1896 14. 6) 10 29 143.550 
G14. Julv 1, 7881 | July 1,1896 15 G 10 30 292.609 
17 | duly 1, 1881 | July 1.1897 16! 6/10 32 16.320 
3,000 81,773,825 


PHIL. K. CITAPPELL. 
JNO. GREENOUGLIL. 
Jefferson City, Mo., Nov. 8, 1882. 


1686 [Blank page. ] 


ROLSTON ET AL. V. CRITTENDEN ET AL, JO 


Exuinir G G.—L. L. W.—Caleulation No. 3. 


+e = ad 
~ _ ome - vi 
- I 1. > = a ain  — 
When dive - -- = += 
. ia = = — = 
— ee —— — - ~ 
ne oat = — 

ae ~ "ii 

— in 


ae es a SP.000 


s#eeeceere 


Noy en bee shsvtweases kadai siibhiniean MO T5 BD, ¢. S7o.000 270.000 
Keb V » ISS] Teer ee eee eC eet oeeseres Cee eee evecese 100° 16 J}. ca LOG L000 11600) 


IO 
IO3 


26 p. c. 130.000 G30.090 
C, rH. SAO IDO S840 


Ceeeese seeseeeer 


July 


duly 2S }). 


Janey FO casenchavcvinmmbhiinaaneias johannine 165 30 p.e. 19.50) 214.510 
duly + ISOG . . o* ere eee a . . eeereeeee old 34) pp. C. Ts4.2i {) TOS Anal 
July y WOE sakuscase idebanicanecrnimadicn tile Soe lf $32 p.e. ofA) 224,411 


3.000 


SHH0080 SB .660 980 


RECAPITULATION. 
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SOHO. 980 


Market value H. & St. J. RoR. bonds July Ist, 1881, as testitied 


by Leonard Matthews, CS. 
PHIL. FE. CHAPPELIT. 
JNO. GREENOUGITE, 
882. 


Jetterson City. Nov. 8, ] 
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Jefferson City, Nov. 8, 1882 
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D605 Exluhnt K K.—L L. W. 
Filed Nov. 29, 1882. Jno. K. 
Filed Mar, 19, 1883. HL. C. 
In computing interest on U.S. bonds in this eal- 
enlation we have started with. ........ . sees. eevee. ay 127,000 
And catculated int. to date of 2nd payment, May 


( reisberg, elerk. 


O07 


Cravens, master in chancery. 


Sis Abas ieee ti enbetasnkenvenmateednaebunel DO,516 int. 
Krom this we deduct amt 2nd call bonds........... $2,177,516 
FR icles: panitraennniiicedeislablaniniadxcpmanisiussdieueees 554,000 2d e. 
We calculate int. on this am’t from May 15, ’82...51,623,516 
To date of 3d payment, Aug. 7, ’83.........0eseeeee o8,799 int. 
rom this we deduct am’t 3d call bonds. .............81,682,315 
2. eee iN a a Sa i i eats i cee 32,000 3d c 
We calculate int.on this am’t from Aue. 7th, 83..81,650,515 
Lo date ofa payment, March Tth’ ’86............ceeee 129,272 int. 
From this we deduct am’t 4th call bonds............ SL,T7T9,587 


ORS ES ee ee ee ere ne 


We calculate int. on thisam’t from M’ch 17, 786...81,300,587 


To date of 5th payment, June 13th, 86............. 9,317 int. 
From this we deduct am’t 5th eall bonds........... S1.309 904 

POR iisicwtuee Serene Pt eacahie ia a adiaiaw tue eteinaed 84,000 S5the. 
We calculate int. on this am’t from June 13, ’S6.31,225 904 

To date of 6th payment, Sept. ath, °86............... 8,575 int. 
From this we deductam’t 6th eall bonds............ $1,234,279 

i eer ee ey vee rn hon ene eee em 609,000 6the. 
We caleulate int. on this am’t from Sept. 5th, 86 0 $825,279 

To date of 7th payment, March 10th, 87............ V,54 int. 
From this we deduct the remaining. .... ce... eee eee SOS4, 915 
Outstanding TH. de Bt. Fi Wii csi iis ic vncceisss es: 369.000 Tthe. 


Showing this amount as carried by U.S. bonds... $265,915 


PHIL. KE. CHAPPE 


11 
JNO. GREENOUGH, 


Jerrerson Crry, Now. 8th, 1882. 
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1695 -OSEWELL G. Rorston et al., plaintitts, 
| vs. 


Tuomas I. Crrrrenpen et al., defendants. 


Testimony of Pri. E. Cuaprern, taken before Jno. K. Cravens, 
usa... inaster in chancery. on December lith, ISS2. 
Cross-examination of Phil. E. Chappell before master in chan- 
ecry. 

Phil. E. Chappell, having been duly sworn, testified as follows : 


Cross-examination by Mr. Roor: 

(). Mr. Chappell, you are the treasurer of the State of Missouri ? 

A. Yes, sir. 

(). You were examined as a witness on behalf of the defendants 
in this ease other than the Hannibal and St. Joseph Railroad 
Company, upon the proceeding before the master under the inter- 
Jocutory decree, on the loth of November, 1882, were you not 7 

A. Yes, SIT. 

©. The calculation that is contained in Exhibit ** D. D.’ an- 
nexed to your deposition taken upon the 16th of November, and 
being the first schedule annexed to your deposition, is, if [ under- 
stand your testimony correctly, made upon the basis of retiring 
two hundred and fifty thousand dollars of the bonds of the State 
in the year L881, on the basis of money derived from taxation, and 
retiring each vear thereafter five hundred thousand dollars of the 
bonds of the State by the use of money derived from taxation ; ap- 
plying the money received from the Hannibal and St. Joseph Rail- 
road Company, or the complainants 1p this action, only to the retire- 
ment of the remaining of the State bonds subject to retirement in 
the respective years ? 

A. Yes, sir. 

(). Why do vou make a distinction between the amount to be 
retired by the use of money derived from taxation in the year [Sst 

and the amount to be retired by the use of money derived 
1696 from taxation in the succeeding vears ? 

A. The reason is this: The State of Missouri. on the first 
of January, IS8t, had a temporary loan of two hundred and. fifty 
thousand dollars, that had been previously borrowed under an act 
of the Legislature for two years. Thistwo hundred and fitty thou- 
sand dollars was paid off during the year 1881, in addition to two 
hundred and fifty thousand dollars that was called, makipne the 
total amount paid that vear five hundred thonsand dollars. 

Q. When was that temporary loan paid off ? 

A. | caunot answer positively, but I will vive you my best recol- 
lection ; the bonds, I think, matured on the first of June. 

(). 1881? 
maturity one hundred thousand dollars was paid out of the revenue. 
Chen there Was a femporary loan made of the rematuder ot the two 


A. Yes, sir; probably before that time. And at the time ot 


—% 
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hundred and fifty thousand dollars, which was paid off afterwards 
during the year. 

Q. Afterw: ards during the year ? 

A. Yes, sir; that is my recollection. 

(). This pay me nt was made out of the sinking fund ? 

A. Yes, sir; out of the sinking fund. 

oF he amount of two hundred and fifty thousand dollars was 
paid at different times ? 

A. There were two payments. 

And in the case of each payment the amount was trans- 

ferred 7 

A. From the revenue to the sinking fund. 

(). from the revenue first into the sinking fund, and then paid 
out of the sinking fund upon the bonds ? 

A. Yes, sir; making a total indebtedness of five hundred 
thousand dollars paid during the year 18381 from the sinking 

fund. 
1697 (). Lnow refer to the two hundred and fifty thousand dollars 
casual deficiency indebtedness, a part of which you think 

was paid about June, 1881. 

A. L think it was about June. 

(). And for the payment of the remainder of which a temporary 


loan was made 7 

A. Yes, sir. 

(). Was that casual deficiency indebtedness paid out of the sink- 
ing fund? 

A. It was. 

(). Then there was, during the year 1881, a payment out ef the 
sinking fund of the State, upon the indebtedness of the State, other 
than the 5-20 bonds, and other than the State debt bonds proper, 
amounting to two hundred and fifty thousand dollars ? 


A. Yes, sir. 

(). By the Master: What time do you think this two hundred 
and fifty thousand dollars casual deficiency bonds were paid out 
of the sinking tund; was it prior to the pavinent of the two hun- 
dred ancl fifty thousand dollars of option bonds in the year ISS] ¢ 

A. That is my impression. There was one hundred thousand 
dollars of these casual deficiency bonds paid prior to the 20th of 
June, IS8l, and the remaining one hundred and fifty thousand dol- 
lars was paid after the 20th. of June, and before she 5-20 bonds 
were paid. The casual deficiency bonds were all taken up when 
they matured, which was, L think, about the first of June. ’81: of 
this amount one hundred thousand dollars was taken out of the 
revenue fund, and a temporary loan was made of one hundred and 
fifty thousand dollars, for which a note was given for, | think, 
ninety days, and that note was paid at maturity. After this— 
about the first of December or during December, 1881—two 
two hundred and filty thousand dollars of 5-20 opt ion bonds 


1698 
were retired from the sinking tund. 
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(). By the Master: Out of what fund was the one hundred and 
fifty thousand dollars note pail ? 

A. Out of the revenue fund or sinking fund, 

(). It was transferred from the revenue fund to the sinking fund, 
and then paid out of the sinking fund ? 

A. Yes, sir: all bonds are paid that way——they are first trans- 
ferred to the sinkine fund. 

Q. Mr. Chappell, upon the basis adopted in this first calculation, 
shown in Extibit ** DD,” you assume that on the first of Angust, 
I8S81. eight hundred and seventy-three thousand dollars of the 5-20 
State debt proper bonds of the State are paid out of this Hanuibal 
apd St. Joseph Railroad fund, do you not? 

A. Yes, Sir. : 

(). And that, then, would leave two million one hundred and 
twenty-seven thousand dollars to be invested in United States bonds 
at three per cent. ? 

A. That is right. 

Q. That sum of two million one hundred and twenty-seven thou- 
sand dollars is arrived at by deducting eight hundred and seventy- 
three thousand dollars from three million dollars, is it not? 

A Yes, Sir’, 

Q. Now, you assume that that sam of two million one lundred 
and twenty-seven thousand dollars remains at interest at three per 
cent. 2 

A. Yes, Sir. 

(). Until the second eall of State bonds is made out of this Han- 
nibal and St. Joseph Railroad fund ? 

A. Yes, sir. 

(). Which second call you assume to be made upon the loth day 
May, 1882? 

A. Yes, sir. 
1609 Q). How much interest up to the 15th of May, 1882, do 
vou aliow to the complainant: as having been made upon 
that sum of two millions one hundred and twenty-seven thousand 
dollars invested in evovernments ? | 

A. Fifty thousand five hundred and sixteen dollars. 

(). Now, then, if on the first of July or August, IS8SL, ecom- 
plainants had paid into the treasury of the State such additional 
Sut) as would have been necessary to Indemnity the State. 1h aCe 
cordance with the interlocutory decree in this action—-that is. to 
say, such a sumin excess of three million dollars as would be neces- 
sary by its earnings to indemnify the State, such excess would lave 
also been at interest between the first of Angust, 1881, and the 
loth of May, 1882, would it not 7 | 7 

(Objected to by couusel for the respondents as irrelevant and in- 
competent, and assuming a state of facts not existing.) 

A. T answer that the amount would have been larger. 

Q. That is to say, You In this calculation vive complainants 
eredit tor the carnings of the fand in governments upou the theory 
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of the payment of three million dollars only, prior to the first of 


August, 1881 ? 
A. Yes, sir. 
(). You make no allowance for what would have been earned had 

a larger sum been paid in ? 

A. It that amount had been larger, 6f course the interest would 
have been larger, 

. Yotr calculation then proceeds upon the idea of the addi- 
tional governments necessary to indemnily the State being paid in 
as of the present time, and not as of the first of August, I8S1 ? 

A. Yes, sir. My calculation is based upon the amount of money 
actually paid in, and not upon what might have been paid in, 

(). You say in your testimony, referring to the second call of 
three hundred and four thousand dollars of State bonds, supposed 

| in vour calenlation * Exhibit DD’ to be made upon the 15th 

1700) of May, 1882, vou assume the balance subject to call to be 

paid out of the Hannibal and St. Joseph Ralroad find 

three hundred and four thousand dollars. You say we now sell 
three hundred and four thousand dollars of government bonds and 
pay off this, and eredit the Hannibal and St. Joseph Railroad Com- 
pany with the interest earned on government bonds to this date, 
fifty thousand tive hundred and sixteen dollars. The State would, 
In accordance with the assumption of this theory or calculation, 
have on its hands on the loth of May, IsS2, in the neighborhood 
of filtv thousand five hundred and sixteen dollars interest, received 
by it trom the governments, upon the two million one hundred and 
twenty-seven thousand dollars government bonds which they held, 
would it not? | 

A. Yes, sir. 

(). Why do vonsell three hundred and fonr thousand dollars of gov- 
ernments, which were bearing interest at three per cent., for the pur- 
pose of taking up three hundred aud four thousand dollars of State 
bonds when vou had fitty thousand dollars in cash im bank which 
Is not bearing interest applicable to the same purpose ? 

A. I proceeded in my calculation upon the theory that the State 
was Investing this money by the selling of these bonds without be- 
Ing forced to compound Interest, but fo use the money ra i) any broker 
would for the benefit of the road. In other words, to have collected 
the money and have invested it would have put the State to a good 
deal more trouble than to have sold the bonds and paid it out. 

(). Do vou think a broker having fifty thousand dollars of my 
money in his hands, and three hundred and four thousand dollars 
of interest bearing securities in his hands, would be justified in 
selling off the securities to pava debt of three hundred and four 
thousand dollars, Instead of taking my cash to do If, and leaving 

the cash in lis hands without interest 7 
1701 A. Lhave given iy answer. ‘They are the reasons I did it. 
(). The effect of that is, is if not, that this fifty thousand 
five hundred and sixteen dollars of interest received from the Gov- 
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ernmnent up to the 15th of May, 1882. would remain in the treasury 
of the State producing no interest for the be va hit of the complain- 
ants from the 15th of May, 18s: 2, until the 12th of October, 1857, 
a period of about five and half years ? 

A. Well, it would have to remain there until the bonds were all 
taken up. Yes, sir; untrl 1887. 

(). And if you had taken the other course, that vied thousand 
dollars would have been applied on the Loth of Mav, 1882, towards 
taking up State bonds, and there would have remaine 1] fifty thousand 
dollars more governments In the hands of the State, whieh would 
have borne interest at the rate of three per cent a year for five and 
a half vears ? 

A. Yes, sir; thatis true. 

(). You sav in your testimony, Mr. Chappell, that after applying 
the five hundred thousand dollars supposed toe be received from 
the revenne for 783, °84,and’85, youn come to the potnt in 1886 when 
a third call must be made; you say, leaving subject toa third call on 
September 5th, 1886, two hundred and four thousand dollars of 
bonds to be paid off from the Hannibal and Saint Joseph Railroad 
Company fund ; you say farther that two hundred and four thou- 
sand dollars governments are sold to pay them off with, and that 
vou credit interest on the governments invested to this date two 
hundred and thirty-five thousand four hundred and fifty dollars, 
leaving a balance of governments on hand one million six hundred 
and nineteen thousand dollars outstanding. Now, why, if you had 
two hundred and thirty-five thousand four hundred and fifty dol- 
Jars in cash on hand received from governments, In addition to 

the fifty thousand five hundred and sixteen dollars which 
1702 had been received up to the 15th of May, 1882, did you sell 

two hundred and four thousand dollars interest-bearing 
governments, which you had on hand on the 5th of September, 
1886, in order to pay that amount of State bonds; why did you 
not rather draw vour check out of the cash you had on hand? 

A. I give the same reason I did before. To have undertaken to have 
done that thing woald have required additional labor and work aud 
books to be kept, and everything of that kind by the State for the 
purpose of handling this money, which would have been no benefit, 
as | conceived, to the State, but for the benefit of the road, and I 
thought that the money invested in Governinent bonds should be 
sold as the State bonds should become due in sufticient amounts to 
pay them off. 

(). Would it require any more trouble to keep such an account, 
Inasmuch as you keep an account of the interest received upon the 
governments, and also keep an account of the governments sold 
and the money received from the sale, and of the amount which 
you paid out by the reduction of the State bonds, to apply the in- 
terest received from the governments as the payments would be 
made ? 

A. That is the same question you asked a while ago, and I gave 
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vou myanswerthen. If hadthe same theory in this as inthe case of 
the fifty thousand dollars. 

Q. [don’t see how it would require any more trouble to keep 
the account one way than the other. Why it would increase the 
trouble to draw a check against the cash on hand than to sell the 
governments to produce more cash, and then draw the cash ? 

A. It is a simple matter of calculation. 

(J. The fact of that is, is it not, that from the 5th of September, 
S86, until the 12th of October, IS87, when, in accordance with 

the theory of this calculation, the transaction closes, two 
1705 hundred and thirty-five thousand four hundred and fifty 

dollars of money received as interest on Government bonds 
would be in the hands of the State, without producing any interest 
for the benefit of the complainants, whereas, proceeding upon the 
other course, that two hundred and four thousand dellars wonld 
have been applied to the taking Wy) of the bonds of the State on the 
oth of September, 1886, and two hundred and four thousand dol- 
lars of outstanding governments would have remained bearing in- 
terest at three per cent.? 

A. Yes, sir. 

(). This same testimony ts applicable, is it not, to the succeeding 
eredits of interest ? 

A. Yes, sir. | 

Q. In each case when the State bonds are taken up, in accordance 
with this theory, you suppose the governments to be sold for the 
purpose of taking them up? 

A. Yes, Sir. 

Q. You do not in any case apply the cash balance on hand, 
which has been received by way of interest upon the government ¢ 

A. No, sir. 

(). When does the government pay its interest ? 

A. Every ninety days. 

(). QQuarterly—on what days ? 

A. In June, April, July, and October, on four-per-cents. 

(). It is the same on four-and-a-half, is it not ? 

A. It is that way on fours, 

Q. By the Masrer: It is the same with three-per-cents ? 
A. I think it is the same way. 
(). Four-and-a-halfs are Just the same ? 
A. I think so. This calculation is based upon tour-per-cents. 
(). By the Masrer: The statement ‘* DD’ is based upon four- 
per-cent. bonds ? 
1704 A. Yes, sir; four-per-cent. government bonds at a price 
that would net three per cent. 

(). The quarterly payments of government interest coincides 
precisely with the dates of the credit of interest which you give In 
this calculation * D D’’? 

A. Yes, sir. 
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(). You do not say that on the 15th of May, I882, there would 
be exactly fitty thousand five linndred and sixteen dollars received % 


A. No: that is not positively aecurate, because L havn't in my 
} « ; . 


ealculation compounded interest 
Q. There would at that date have been actually recetved the i- 


terest. upon governments up to the Ist of April, P82, would there 


And there would not be any note of interest between the first 


not? 
vou have included in the cal- 


of April and the loth of May. whieh 
culation of fifty thousand five hundred and sixteen dollars ? 
A. The amount fifty thousand five hundred and sixteen dollars 


is received in interest from August Ist, PSSL, to May loth, i882, at 


slinple interest. 

(J. It does not, then, represent the mouey 
been actually received ? 

A. No, it does not. 

(). Not as much as that would have been received ? 

A. Not as much as that. 

(). In that fifty thousand five hundred and sixteen dollars credit 
for interest earned you make no allowance, do you, for the fact 
that when, on the first of January, ISS2. the State of Missouri prvi 
interest on the State aid bonds issned to the Hannibal and St. 
Joseph Railroad Company, it had in hands to be apphed toward 
the payment of the interest the greater part of this fifty thousand 
five hundred and sixteen dollars of interest received from the gov- 

ernment ? 
1705 A. Tdowt know what part of it we had at that time. 
(). You know from the first of August to the first of fan- 


whieh world have 


vary there would lave been two quarter-days of payment 7 

A. Yes, SIP. 

(). And that Inoney would have been in the hands of the State 
btil bonds : S41) 
| 


at the time that they paid the interest on the State 
on the first of January they would have actualiy used a portion of 
the money, or could have actually used it ? 

A. Yes, sir. 

(). Well, don’t you think if the State was obliged, on the first 
of January, 1882, to pay over twenty-five thousand dollars on 
account of the Hannibal and St. Foseph Railroad Company, and it 
actually had in its hands twenty-live thousand dollars, received as 
the proceeds of securities belonging to the Hannibal and St. Joseph 
Railroad Company, that that twenty-five thousand dollars in its 
hands ought to be regarded as indemnitving the State then, at that 
time, for the payment then made, rather than to allow it to remain 
not bearing interest for six years, and treating it as if it became an 
indemnity to the extent of twenty-five thousand dollars at the end 
of the six years ? 

(Counsel for the respondents objected to the question as asking 
for an opinion of the witness, and not proper cross-cxamination.) 

A, Yes, SIP. 


(). Please refer to Exhibit ** iy A. anuexed to the deposition of 
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Mr. Greene and yourself, signed, Jefferson City, November 8th, 
Is8s2, Plail. bk. Chappell and John Greene. 

A. Yes, SIF. 

(). And say whether the computation of interest on United States 
bonds set forth in that schedule or exhibit does not differ materially 
from the computation of interest as contained in Exhibit ** DD,” 

regarding which J have just been examining you, 
L708 A. It does. 
(). Lt differs, does if no 
putation shown by Mxhibit & In 
ernment bonds Is applied ln each case to the payirent Upon State 


t. in this respect: that in the com- 
IN h6the Gnterest received from Gov- 


bonds ? 

A. Yes, sir. 

(J. So that the interest is saved to the complainants ? 

A. The Interest on the interest. 

(J. Thats to say, the money in hand is applied first, and the 
balance which is necessary to add to that to take up the State 
bonds subject to call is taken out of the governments ? 

A. Yes, sir: in other words, if is compounded, 

(). Is it exactly compounding interest 2? Ts it not rather making 
application of non-interest-bearing funds as rapidly as it can be 
applied, leaving to interest to be drawn upon the tuterest-bearing 
partof the fund ? 

’ A. Jt is both. 

Q). Phere is no compounding of interest, is there, in this caleula- 
tion, exhibit SIN IN,” any more than that is effected by applying 
the interest recetved from the government as rapidly as payment 
can be made? 

A. That is all; and the payment being repeated. it virtually 
amounts to compounding interest; 16 ts compounding interest 
whenever a call is made, not quarterly. 

Q. Is it not rather, instead of reckoning interest on interest 
which the State is supposed to receive, the Interest is used 7 
\. Well, the interest is used where the payment amounts to as 


much as the 
compounding interest at that time, 

(). By the Master: As T understand, Mr. Chappell, about each 
of these dates here mentioned im this computation, the imferest is 
bonds at simple tmterest from the 


interest. and where it amounts to less it 1s virtually 


computed on the Government 
time of its last application r 
L707 A. Yes, sir: that is it. 

QM. Is any allowance made tn this exhibit * kK ’’ for the 
application of interest received by the State upon Government 
bonds to the payment of the semi-annual tmterest by the State 
upon the Hannibal and St. Foseph Rathroad Company aid bonds ? 

A. No; the interest is computed up to the time of cach call. 

(). Returning to the first stbyect poh which lL examined you, 
Mr. Chappell, that is, regarding the fact that im vour calculation 
you treat three million dollars ouly as being invested, aud consider- 
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ing only the income of the investment of three milhon dollars, it 
occurs to me that I used the words ‘ present payment,” or pay- 
ment at the present time, in speaking of the effect of making a 
computation in that way, asking yon if the effect of it would not 
be that any additional sum, in addition to the three million dollars 
which the complainants might be decreed to pay, would be required 
to be paid in as of the present time, instead of the first of August, 
1881: I think I should have put that question in this form: the 
effect of this method of calculation would be that any additional 
sum in excess of three million dollars, which the complainants 
might be required to indemnify the State, should be paid in as of 
the 12th of October, 1887, when the calculation ends: is that the 
fact ¢ 

A. I suppose so. 

(). That is to say, vou have calculated upon the theory that the 
State received prior to the first of August three million dollars, 
and on the earnings of the three million dollars down until the 
L2th of ¢ detober, 1887 ? 

A. I treat of the earnings down to the time of calling in the last 
bond. 

(). And you find what sum would then be required to indemnify 
the State at the time of calling in the last bond ? 

A. Yes, sir. 

(). So that if the final decree should be made in this action on 

the first dav of April, I883, that the complainants should 
[708 pay into the treasury of the State the amount, say, of one 
hundred thousand dollars, using that sum merely to illus- 
trate, your calculation would inchude no estimate whatever of the 


earnings of that one hundred thousand dollars from the first day of 


April, 1883, down to the year 1887, when the last call is made 7? 

A. No; it would not. 

(). So that the figures, as brought out by vour calculation, show 
what wonld have to be done in £887, what would have to be paid 
to the State by the complainants ? 

A. No; you don’t get it right according to my understanding ; 
that is the amount due now, the State agreeing to provide for all 
bonds as they become due. 

Q). Where in this calculation, Exhibit “DD. have you any 
account of the increase of any sum in addition to the three million 
dollars to be paid in; is it your idea in this calenlation that com- 
plainants should receive any credit upon the earnings of any addi- 
tonal sum paid in? 

A. I don’t give credit for any additional sum. 

(). It would be a benefit to the State, would it not, for this addi- 
tional sum to be paid in from the time of its payment until 1887 ? 

A. Yes, sir: it would, 

(). We have already paid to the State the sum of ninety thousand 
dollars, have we not, since the interlocutory decree in this action ? 


at 


at 
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A. l-understand what your point Is , we have not made any such 
calculation as that. 

(). Since the interlocutory decree we have paid the sum of ninety 
thousand dollars ? 7 

A. Yes, sir. 
1709 (). Now, that ninety thousand dollars will remain in the 
hands of the State, invested by the State, or used as they see 
fit, under the interlocutory decree until, according to your caleu- 
lation, some time in LSS7 7 

A. Yes, sir. 

(). Your calculation makes no estimate of the earnings of that 
ninety thousand dollars ? . 

A. No, oir. 

Q). By the Master: [ see that the last item you have on the 
eredit side is balance due State of Missouri two hundred and titty- 
four thousand tive hundred and eighteen dollars 7 : 

A. Yes, sir. 

(). Is that the amount which would be due the State of Missouri 
according to your computation “})D” on the 12th of October, 
1887, or is it the amount due the State of Missouri on the first day 
of August, ISS1 7 | 

A. It is the amount due the time this caleulation is made. 

By the Master: If this balance was paid into the State treasury 
the first of August, IS81, two hundred and fifty-four thousand five 
hundred and eighteen dollars, what would that be worth on the 12th 
of October, 1887, to the State at six per cent. semi-annual rests 7 

A. [ don’t see how you figure it at six per cent.; the State cannot 
use its THOnNeCY at 6 per eent. 

(). At three per cent. semi-annual rests ? 

A. It would be the interest on that sam of money up to the time 
for which the calculation was made at three per cent. 

Q. You have made no allowance for the interest on that 7 

A. No. 

Q. Nor on the ninety thousand dollars % 

A, No, SIP, 
1710 (At this point in the proceedings it was stipulated and 
agreed between the counsel representing the complainants 
and the respondents that the ninety thousand dollars, under the in- 
terlocutory decree, Was paid on the third dav of October, 1882. ) 

Q). Now, Mr. Chappell, should not interest upon that nmety thon- 
sand dollars at the rate of three per cent. be allowed in this caleula- 
tion. Exhibit « DD.’ from the third dav of October, 1882, or a 
rensonnble time thereafter, for its Investment 7 e 

A. I think not. 

Q. Why not? 

A. That interest was paid for the purpose of paying off the 
coupons on these Tlannibal and St. Josepli Railroad bonds. | 

(). But vou charge us with all the coupons on the Hannibal and 
Nt. Joseph Railroad bonds in this Exhibit « DD” 7% 
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A. And we have given you credit for ninety thousand dollars. 

Q. Mr. Chappell, upon the theory of Extibit DD lif the sam 
of two hundred and fifty-four thousand five hundred and eightee: 
dollars, this bial ance Which vou bring down as due the State of \Lis- 
souri, were paid to the Stute on the 12th of Oetober, 1887. would 
not that be in accordance with the calculation im this exhibit a com- 
plete Indem nity to the State *” 

A. ‘Two hundre dand fifty-four thousand five hundred and eighteen 
dollars. 

(). y C8, sir ¢ 

A. Yes, sir; by this calenlation. 

Q. [f paid on the 12th of October, 1887 7 

A. Yes, sir; [think so. 

Q. If the ninety thousand dollars which vou give credit for were 
paid on the 12th of October, 1887. it would have just the same 
etfect, according to this calculation, as if it were paid on the third 
ot October, 1882 * 

“3 Ves. SI: | sup pose it Wow lad. 
1/12 | This caleuiation, Exhibit ¢ D | gg GIVES to the cousplain- 
ants no credit fer any Interest exce jot that earned pron the two 
million one hundred a: nd twen ty-se ven thousand deltens. oneinally 
Invested In governnients, does it! 

A. It gives noi anniit for any interest earned but that. 

(. If the complainants had on the first of August, ISS], paid to 
the State in addition to the three muailion dollars which they did pay 
the ninety thousand dollars which they have since paid on the third 
of October, 1882, and also the two bundred and fifty-four thousand 
five hundred and eighteen dollars which vou bring them out owing 
the State in Exhibit “DD,” then both the ninety thousand dollars 
and the two hundred and tiftv-four thousand tive hundred and eigh- 
teen dollars would have been earning interest. being invested in 
Governments, would it not, and would have continued to earn in- 
terest down to the end of vour calculation % 

A. [tell you that Tam not clear in my own mind whether that 
two hundred and tiftv-four thousand five hundred and eighteen dol- 
lars is the amount due at this time or the amount rou ought to have 
pald in when you paid the three million dollars 

Q. If it were the amount due when we paid the three million 
dollars, then it would have been earning interest if it had been paid 
then 2 

A. Yes, sir. 

Q. And if it were paid now it would begin to earn interest now ? 

A. Yes, sir; but that thing is all taken into consideration in that 
ealeulation. | 

(). Show me where in that calculation it is taken into consideration ? 

A. I don’t know that Dean answer that question; it would require 
a new calculation to enter into it, 

By the Master: On the credit side of this computation shown 
here in Exhibit * DD” vou credit the Haunibal and St. Joseph 
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Railroad Company with non-due conpons Angust first, 1881, 
[¥120 one million danety-nine thousand six handred and seventy- 

seven dollars ; What becomes of the difference of six hundred 
and seventy-four thousand eight hundred and twenty-three dollars of 
COUPONS ¢ | 

A. My answer to that question will be found in my deposition in 
ny festhmony-in-chiet, taken at St. Louis, explaining the theory of 
the caleulation., 

(). That additional six hundred and seventy-four thousand eight 
hondred and twenty-three dollars, the difference between the coupons 
charged to the complainants in) Exhibit **D D” and the coupons 
eredited to them in the same exhibit, consists of Coupons supposed 
to have been paid by the State prior to the time of the various pay- 
ments of State ad bonds 7 

A. t refer you tomy testimony-in-chief; [have explained it there 
more fully than [ean here. 

By the Masren: Is not this amount of Hannibal and St. Joseph 
eouponus with which vou credit the complainants the amount of cou- 
pons Which will have become dae up to the 12th of October, 1887? 

A. You have got it; that is it exactly. 

A. Please look at Exhibit «FF RF.” 

A. I have it. 

(). Does it not appear by that exhibit that one million seven hun- 
dred and seventy-three thousand cient hundred and twenty-three 
dollars is the sum total of all the coupons of Tkannibal and St. Joseph 
ad bonds from: the first of Augnst, S81, down to July first, 1807 7? 

A, lt does. 

Q). Is not that amount, one million ninety-nine thousand six hun- 
dred and seventy-seven coupons credited to complainants in Exhibit 
“1D. the amount of the coupons upon the State aid bonds from 
the tine when these bonds are supposed in this calealation to have 
been assumed by the State by reason of the payment of other State 

bonds down to the time of maturity ? 
1715 A. I have just answered that question a moment ago. 
The one million ninety-nine thousand six hundred and seventy- 
seven coupons are the coupons that are offset from time to. time-— 
When these calls are made, up to and including October 12th, 1887. 

Q). Mr. Chappell, D observe that you assume In exhibit «DD D” 
that there is no call of State bonds made from the 5th of September, 
ISS, to the 10th of March, [S87 7 

A. Yes, sir. 

Q. In vour direct examination, on page six, you give the various 
amounts of bonds subject to call in the vears 1885, 1884, 1885, and 
upto and including September 5, TS86, making a total amount of 
two million two hundred and four thousand dollars. You sav that 
these amounts were retired from the sinking funds in the vears L885, 
ISS4. IS85. and TS8S6. five hundred thousand dollars each vear, mak- 
ing a total of two millions dollars, leaving subject to call September 
5th, ISS6. two hundred and four thousand dollars of bonds. Then 
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out t of these sums vou have mentioned you take the supposed sinking 
funda Provision for the Vear ISS 

A. Yes, sit 

Q. You say further down on the same page that a fourth eall 
made as of March 10th, 18877 

A. Yes, sir. 

(), We tind subject to eal] cut this date seven hnonadred and seventy- 

five thousand doll: ars ot bonds, and retire from the sinkiny fund of 

the vear 1887 five — thousand dollars, leaving subject to eall 
from the Ilannibal and . Jose ph Riulroad © OPM two hundred 
se lication 

A. Yes, sir. 

Q. Now, between the bonds which becaine subject. to call or piiy- 

ment on September doth, 1886, out of Which vou had taken the 

1714 1886 sinking fund provision, and the bonds which became 

subject to pavment March 10, 1887, out of which vou take the 
ee there is not becoming due a million 
and a half dollars of Hlanmibal and St t. Joseph State aid bonds, a 
which vou have taken no account In t this calculation ? 

A. There will also be due November 10th, 1886. five hundred 
thousand dollars of TTannibal and St. Joseph bonds, and on February 
?Sth, ISS7, a million dollars of these bonds. From the tet that 
these bonds are not in the State anditor’s report as a State debt, they 
have been overlooked in this calculation; but as they mature pretty 
close to the time I don’t think it will make much difference in the 
calculation. 

(). It would make, wonld it not, a difference of three per cent. 7 

A. [would be three per cent. on the amount from the time the 
bonds matured up to the last call. 

Approximately, how much on the two items 7 

A. It would be between twenty and thirty thousand dollars. 

The premium which is charged in your exhibit *G G ”—that 
never was actually charged for Missouri bonds, but is a premium, 
which Mr. Matthews thinks would be charged if the bonds all had to 
be bought within a few days time ¢ 

A. I don’t know. 

You take it from the Mr. Matthews’ affidavit ? 

A. Yes, sir; it is so stated In this deposition, 

Mr, Chappell, desiring to make an explanation of part of his testi- 
mony, SavVs iis follows: 

Pam under the impression that the two hundred and fifty thousand 
dollars femporary loan paid oft in ISST wus J: ud direc thy from the 
revenue fund, instead of being transferred to the sinking fund, and 
then paid from the sinking fund. 

Correctly reported, 

JOUN Kk. CRAVENS, Master. 

Filed Mar. 19, 1883. 


ll. C. GIESBERG. Clerk. 
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1715 UNtIrep Srates or AMERICA. 


ge 
r e e . e ° q ° ° ° , set, 
a en, i ye District Of Missouri, Bish ri Division, 5 


[, Henry ©. Giesberg, clerk of the Cireuit Court of the United 
States in-and for said district, do hereby certify that the foregoing 
Writing Is a true transcript of the record ana proceedings and = evi- 
dence, 1 Calise No. Lo7s. ot Rosewel] Cy. Rolston et, iul.. trustees, 
complainants, against TL TT. Crittenden, Governor, ete., et al. re- 
spondents, its ally as the same reniains on file and of record im my 
oifice, 

[In witness whereof, [hereunto sabseribe my name and affix the 
seal of said court at office in the city of Jefferson, in said district, this 
25th day of August, A. D. 1883. ~ 

[ SEAL. | Il. C. GLESBERG, Clerk. 

(Mndorsement on cover:) W. Missouri, C. C. ULS.; No. 998; Iose- 
well G. Rolston, HTeman Dowd, and Oren Root, jr., trustees, and The 
Hannibal and St. Joseph Railroad Company, appellants, rs. Thomas 
TP. Crittenden, Governor; Phil. EK. Chappell, treasurer; John Walker, 
auditor, and Phomas T. Crittenden, John Walker, and D. IL. Me- 
lntvre. fund Gominissioners of the State of Missouri; filed Ist Oc- 
tober, PSS3; and No. —, cross-appeal; Thomas ‘T. Crittenden, 
Governor; Phil. E. Chappell, treasurer; John Walker, auditor; and 
Thomas ‘T. Crittenden, John Walker, and D. IL. Melntyre, fand 
comlnissioners of the State of Missouri, appellants, es. Rosewell G, 
Rolston, TLleman Dowd, and Oren Root, jr., trustees, and The Han- 
nibal & St. Joseph Railroad Company; tiled ——. 
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‘*In fall satisfaction, etc.,”’ McIntyre, 781, 785. 
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‘To whose credit held, Walker, 666; Crittenden, 720, 724. 

Amount of interest, Walker, 651; Chappell, 744; Crittenden, 
721: Van Blareom, 851. 

Details, Chappell, 726, 735. 

Reasons for making in New York, Chappell, 728. 

Disposition of, McIntyre, 812; Easley, 862; Chappell, 868. 

Conversations between Easley and Chappell, previous, Van 
Blarcom, 847. 
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Telegram May 24, Walker 682. 

First saw, Crittenden, 682. ‘ 
Understanding of, Crittenden, 710. 
Oeceasion for Tender, McIntyre, 821. 
Conversation with Walker, Easley, $55. 


STATE 5-20 BONDS AND SCHOOL FUNDS. 


Walker, 642, 630, 663, 842. 

Not liable to eall, Walker, 653, 656, 

Amount paid between February and July, Walker, 663. 
Stipulation and notice in relation to, Chappell, 743. 
Amount of Bonds in, Walker, 843. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1ss4 


No. 612 and No. 792. 


Roskewenn G. Rorsron, Wemax Down, and Oren Roor, Jr.. Trustees. 
and the TPANNIBAL AND Sv. JosepH RatLroap Company, Appel- 
lants, 

.'S. 

THomas ‘PT. Critrenpen, Governor: Prin. E. Crarperr. Treasurer : 
John Walker, Auditor, and Thomas T. Crittenden, John Walker. 
and DD. Ht. Mefntvre, Fund Commissioners of the State of Mis- 
sourl, Respondents, 


In Equity. Cross-Appeals. 


Now come the aforesaid respondents and show to the court that 
heretofore, to wit, at the April term, 1883, of the circuit court of the 
United States mm and for the eastern division of the western district 
of Missourr a decree was rendered in the above-entitled eause 1n 
favor of the State of Missourl, requiring, among other things, the 
pavinent by said trustees and complainants, or the said Hannibal 
and St. Joseph Railroad Company, into the treasury of the State of 
Missouri of the sum of $476,049.27, with interest of said sum at the 
rate of three per cent. per annum from the 11th day of May, 1883, 
until the said amount should be paid; that at said term of said court 
complainants and said railroad COMMpPahy duly appealed from said 
decree, and in due time their appeal was filed in this Court, and Is 
now herein pending ; and said) respondents also appealed and said 
cross-appeal is now pen ling herein; and the said respondents further 
Say that the bonds which constitute the erounds of this controversy 
bear six per cent. Interest per annum, payable semi-annually, and 
that the said State has pledged its faith and credit for the pavinent 
of said bonds and the interest thereon im the event the same Is not 
paid by said railroad company; that it has beeome and now 1s a 
matter of great Interest and of the utmost Importance to the said 
State of Missouri as affecting her revenues, her financial condition, 
and her credit, that said controversy should be settled at as carly a 
dayoas possible, that her rights and dutics in reference to the obliga- 
tlons erowlhe out of the issue of seid bonds may thereby he deter- 
mined, 

Wherefore the respondents on behalf of the said State most re- 
spectfully pray this Honorable Court to order the said cause to be put 
Upon its docket. or list ef causes. to be heard at said Oct yber term 
and advanced thereon so that the same may be heard upon’ some 


dav suited to the convenience of the Court about the latter prarr't ot 
April, A. D. ISS5, or as soon thereafter as the same can be heard. 
D. H. McINTYRE, 
Atty Cron l of Mo. 
J. B. TWENDERSON, 
GhO. TH. SHTELDS, 
Ot Conujnsel. 


STATE OF Missourt,. | 
County of ( ole. j 


scl . 


D. HW. McIntyre, being first duly sworn, upon Tis oath states that 
the facts stated in the foregoing motion are true as therem stated 
according to his best knowledge and belief. 


D. H. McINTYRE. 


Subseribed and sworn to before me. this 9th day of January, 
1SS5. 
K. H. NORTON, 
Suda of thie SUpTe Jide Court of thre Start of VMisseurd. 


lon. A.W. Mullins, counsel for the Haunibal & St. Jo. Ro Re Co. in 
the above Case : 

You will please take notice that on the Second Monday in febru- 
ary, to wit, the 9th day thereof, 1885, we shall file in the Supreme 
Court of the U.S., in Washineton, D. C., a motion, of which the 
above is a copy. | 

D. H. McINTYRE., 

J. B. HENDERSON, 

(ako. TT. SEHPEELDS. 
(onupsel for Re spond yts, 


hereby acknowledge service of a copy hereof. January ol, 1SS85. 
A. W. MULLEND, 
Of Counsel toy IT. ae Nf, Jo. R. RR. { 0. 
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In the Supreme Oowrt, 


OF THE UNITED STATES. 


OcTOBER TrrM. Nos, 612 AND 792. 


5 RosEWELL G. Rouston, HEMAN 
} Dowp and Oren Lioot, Jr., 
Trustees, and the HANNIBAL & 


St. JosepH RAILROAD COMPANY, 


See oe 


Appellants, | In Equity. 


ne 


Cross Appeals, 


A 


a a 


Us, 
i 


THoMaAs TT. CrRrrreNDEN, Governor 


and others, 


eee 


Respondents. 


Suggestions by Counsel for Rosewell G. Rols- 
ton -/:/, Appellants in No. 612, and Res- 
pondents in 792, upon Motion to 


i Advance the Cause. 

ie 

\, The decree appealed from will be found in the 
~ printed record, pages 207 to 209. 

lL nder several different acts of the State of 
i Missouri, the State issued to the Hannibal & St. 


Joseph Railroad Company, the bonds of the State 
to the amount of three millions of dollars, bearing 
interest at six percent per annum, payable semi- 
annually, 


These bonds, by their terms, were to become due 
and payable: $500,000, November 19, 1886; 31,000000 
February 28, 1887; $500,000 July 1, 1894; $203,000 
July 1, 1895; $165,000 January 1, 1896; 8614,000 
July 1, 1896; 817,000 July 1, 1897; total, $2,999,000, 
one bond being not renewed, so that the total 
amount outstanding was 82,999,000. 

The various acts under which these bonds were 
issued are printed in the record, pages 15 to 33. 

On the 20th day of February, 1865, the General 
Assembly of Missouri passed an act, entitled, ** An 
Act to provide for reducing the indebtedness of the 
State.”’ This is printed in the reeord, pages 33 to 
51am 

Under this last mentioned act, and an Act approved 
March 26, 1881 (which is printed in the record, page 
47), the appellants, Rolston, Root and Dowd, trus- 
tees, on the 20th day of June, I88l, paid to the 
Treasurer of the State of Missouri the sum of 
$3,090,000, and received from him the reeeipt and 
certificate, copies of which are found in the printed 
record, page 112. 

The interlocutory decree of the Court is printed 
in the record, pages 159, 160.) The opinion of the 
Circuit Court, on which such interlocutory decree 
was based, is found in the record, pages 1538 to 
los. The final decree of the Court is printed at 
pages 206 to 208, and the opinion accompanying the 
same at pages 1U6 to 201. 

The Court below held, in its tinal Opinion and cde- 
cree, that the financial cCflicers of tiie State were 
bound to use or invest the sum paid by the com- 
plainants to the best advantage under the pro- 
visions of the above mentioned Act of March 25, 
1881, and that the complainants were bound to pay 
to the State such further stm as night be necessary, 
when so invested, to completely indemnify the 
State against the payment of interest Upon ts 
bonds, issued in aid of the Railroad Company. 


At the time of the final decree the entire amount 
paid by the complainants had been used or invested 
by the State in the payment or relemption of six 
per cent. bonds of the State, other than the State 
Aid Bonds, issued to the Hannibal & St. Joseph 
Railroad Company, with the exception of $1,399- 
349, which had been invested in the purchase of 
31,171,000 of United States four per cent. bonds. 

The sum of $476,029.27, which, by the final de- 
cree, Is considered necessary to be paid to en- 
title the complainants to an assignment of the State 
lien, is arrivedat, on the assumption that the said 
Investment in Government four per cent. bonds 
would continue down to the time of the maturity 
of the last State Aid Bonds, issued to the Hannibal 
& St. Joseph Railroad Company—to wit, the year 
1897. 

[t appeared to the Court, by stipulation, that the 
Said investment in Government bonds yiel led and 
would yield interest at the rate of three per cent 
per annum upon the amount Invested. 

This assumption of a continuance of investment in 
Government bonds was, by the Court in ifs final 
opinion (record, page 201), placed upon the ground 
that it must havea certain basis upou which to rest 
the deeree, and could not proceed upon the posst- 
bility, or upon a probability, that any more favor- 
able investment would be made, 

Since the rendition of the said final decree, the 
State lias, as appears by the report of the Stute 
Auditor to the Legislature, dated January 1, 18s), 
at page 140, sold the said $1,171,000 of United States 
four per cent. bonds at a profit upon their original 
cost, and used or invested the proceeds in the pur- 
chase of $1,285,000 of the outstanding and unimian- 
tured bonds of the State bearing six per cent. in- 
terest, at such prices as to effeet avery large saving 
to the State over and beyond what would have been 
realized by continuance of the Investment in 
Government bonds. The precise amount of this 
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saving 1s not known to the said trustees, and can- 
not be ascertained from the said auditor's report, 
for the reason that precise dates of the purchases 
and sales and of the maturity of some of the bonds 
purchased are not given in the said report. 

In the State Auditor’s report, page LX, itis stated 
as follows: ‘*On The Hannibal and St. Joseph 
Railroad bonds amounting to $2,999,000, no interest 
has been paid for three years, or since Jannary 1], 
1882. The payment of this interest will not affect 
the litigation now pending in the Supreme Court 
between the State of Missouri and the Hannibal 
and St. Joseph Railroad Company. I therefore re- 
commend that provision be made for the prompt 
payment of past due and accruing interest on these 
bonds. This resolution meets with the concurrence 
of the Board of Fund Commissioners and Attorneys 
for the State in the Hannibal and St. Joseph litiga- 


tion.’ 
This recommendation has been acted on, and 


y 


there was published in the New York Arening 
Post of February 19, 1885, the following to wit: 
‘©T> holders of Missouri State Bonds, 
‘* Missouri and St. Joseph Railroad Issue. 
“The National Bank of Commerce will purchase 


‘at their face value any of the matured coupons of 


° 


‘*the above-named bonds.’’ 

The National Bank of Commerce is the fiscal 
agent in the City of New York of the State of 
Missouri, and the interest payable by said State 
in said city is paid at that bank. 

The six per cent. bonds of the State which have 
been paid or redeemed as aforesaid with the said 
funds, amount to $2,804,000 of principal, that is to 
say, within $196,000 of the total amount of the 
State Aid bonds issued to the Hannibal and St. 
Joseph Railroad Company. 

It thus appears that the State has received and 
used the sum of three millions of dollars against an 


obligation for that amountincurred by the State, no 
part of the principal of which will become payable 
until the 10th day of November, 1886, before which 
time this cause will be reached in regular course. 


The counsel for the appellants state professionally 
that they have not expected the cause to come on for 
argument at this term,and have accordingly accepted 
other retainers and made_ professional engagements 
which would render it exceedingly inconvenient to 
give to a cause of this importance, the time and la- 
bor necessary for its adequate presentation at any 
time during the short period remaining of this term. 


And, aside from this they submit that the case 
does not come within the rule laid down by this 
Court, in Hoge against Richmond & Danville Rail- 
road Company, 93 U.8., 1. | 

JOHN EF. DILLON, 
KLIHU ROOT, 


Of Counsel. 
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INDEX TO THIS ARGUMENT. 


Relation of the State and Railroad Company that of creditor 
and debtor 

True Construction of the Act of Februz iry 2Oth, 
1865 (see also Mr. Bartlett’s separate Brief on this 
IE Dasdaiiechenwannid  cacasneuandetiene. us . 

The payment of 83,090,000 was a payment in full 

The Act of 1865 is unrepealed and is still in full force....2 

There was no intention to repeal it by the Constitution of 
Reicks dae agcdine ei edend bile weauad canis cotiabbxaiues bauer Sihineniee’ 24 

The Act of 1865 is irrepealable withous the consent of the 
Company 

The Mandamus Decision of the Supreme Court of Mis- 
sourl considered ‘ve 

The Effect of the State’s receipt and use of the 85,000,000 paid 
by the Complainants is, that it must be presently applied to 
the payment of the principal, and thus applied, it is sufficient 
to pay the full amount due and owing to the State......... OY-AT 

Decree of the Circuit: Court considered 

List of Hannibal and St. Joseph Aid Bonds outstand- 
ing July tst, ISSl, when due, and the amount thereof 

Amount of the Funded Debt of the State of Missouri in 

Amount of the Renewal 5: > Option Bonds of the 
State outstanding in ISS1 

Payments and Investments by the State) Fund Commis- 
sioners under the Act of IS881, out of the 83,000,000 paid by 
a iv ni asc sic enncinttonicuieseineen erwsivanets ideas 

Total of State Funded Indebtenness, exclusive of 
Hannibal and St. Joseph Bonds, existing after the applica- 
tion of the 83,000,000 of money paid by Complainants 

Errors of the Circuit Court in fixing $476,292.70 as the 
amount which is still required to be paid by the Complain- 
I eikcidthad: Keddedsiennoia ah ants aeons 4. 

This Suit is not a suit against the State of Missouri within 
the meaning of the Eleventh Amendment 

Appendix No. IT. hereto, reprinting cases in support of prop- 
osition LV. of this Argument 

Appendix No. If, hereto, being Constitutional and Statutory 


provisions not printed in Record 
Index to Record... ee sissie ni nieaebiaenemeemmaebans 85 et seq. 
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MnAL S, Supreme Court, 


OCTOBER TERM, 1886. 


\ 


\ 
RoseweELL G. Rotsron er au., Trus- 
tees, XC., 
Complainants and Appellants, 


No. 68. AGAINST 


Thomas ‘TT. CrrrrenpeN, Governor of 
the State of Missouri, and others, 
Defendants. 


Tuos. T. CrhirrenpeN, Governor, &c., 
et at. 
Appellants, 


No. 213. AGAINST 


ROSEWELL G. ROLSTON ET AL. 


STATEMENT. 


THESE ARE CROSS APPEALS from a decree of the 
Cireuit Court of the United States for the Western Dis- 


trict of Missouri in an equity suit brought by the com- 


plainants as trustees for mortgage bondholders of the 


Hannibal and St. Joseph Railroad Company against the 


2 


Governor and other officers of the State of Missouri to 
restrain the public sale of that railroad and to adjudge 
the rights of the complainants acquired by the pay- 
ment of $3,090,000 into the treasury of the State on the 
20th of June, 1881, under the provisions of certain 


statutes of the State of Missouri. 


tm 1851 the Legislature of the State of Misour 
suthorized the issue of bonds of the State amounting 
to $1,500,000 to the Hannibal and St. Joseph Railroad 
Company, to be sold by the Railroad Company and the 
proceeds to be apphed in the aid of the construction 
of this railroad. Such bonds were issued and sold ; 
they bore six (6) per cent. interest and were payable at 
the pleasure of the Legislature at any time after the 
expiration of twenty years from the date of issue (Ree- 
ord, p. 15). 

These bonds fell due in 1874, 1875, 1876 and 1877, 
and were renewed under the act of March 21, 1874 
(Record, p. 36), and by their terms fall due in 1894, 
1895, 1896 and 1897 (Record, p. 169). 


In 1855 the Legislature provided for ra fur- 
ther similar issue of six per cent. bonds having thirty 
years to run (Record, p. 24). 

Under this act the State issued to the company at 
different times 31,500,000, which by their terms were 
expressed to fall due in ¢hirty years from the respective 
dates of issue. The bonds fall due in 1886 and 1887. 

The total amount of State Aid bonds thus issued 
under these statutes was $3,000,000. 

Both statutes required the Railroad Company to pro- 
vide for the payment of principal and interest of the 


bonds, gave the State a statutory lien upon the rail- 


o 


road to secure such payment, and provided that in case 
of default the Governor might sell the road and its 
appurtenances at auction (Act of 1851, Sees. 9 and 11, 
Record, p. 18; Act of 1855, See. 2, Record, p. 25). 

This statute also contained specific requirements by 
comphance with which the Railroad Company was _ to 
provide for the payment of principal and interest of 
the State Aid bonds; such as the payment of surplus 
proceeds of land sales and the creation of a sinking 
fund by the payment of annual percentages of the 
rullroad’s net earnings (Record, pp. 26 and 30). 

No considerable sum was ever realized under these 
provisions, but the interest was always provided for 


and paid by the Railroad Company (Reeord, p. 45). 


On the 20th of February, 1865, the Levis- 
lature passed an act authorizing the Railroad Com- 
pany to make to trustees a new mortgage upon its 
road for 83,000,000 and no more ; and the aet provided 
whenever the trustees under such mortgage should 
“pay into the treasury of the State a sum of money 
equal in amount to all mdebtedness due or owing by 
said company to the State and all habilities incurred 
by the State by reason of having issued her bonds and 
loaned the same to said company as a loan of the 
eredit of the State, together with all interest that is or 
may at the time when such payment shall be made 
rave accrued and remain unpaid by said company,” 


then, upon the State Treasurer's certificate to the 
fact of such payment, the Governor should assign to 
sald trustees the State lien (Sec. 2, Aet 1865, Record, 
pp. 33-35). The same act also provided that 
the Treasurer of the State might receive of the 


trustees 
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“in payment of the $3,000,000 and interest, as 
provided in the second section of the act, any of the 
outstanding debts of the State bearing not less than six 
per cent. interest, or of any unpaid coupons thereof at 
their par value ” (Sec. 3, Act 1865). 

The true intent and meaning of the act was declared to 
be, to place the bondholders under the new ¥3,000,000 
mortgage, which it authorized, in the same legal posi- 
tion which the people of the State of Missouri then 
held, with the same power to enforce the lien that the 
Governor of the State had (Sec. 4, Act. 1865). 

At the time this Act of 1865 was passed the State 
was in default over 85,000,000 of overdue bonds and 


coupons (Record, pp. 741, 742). 


On March 21, 1874, the bonds issued under 
the Act of 1851 being about to become payable, and the 
above cited Acts of 1851, 1855 and 1865 remaining in 
force and effect, the Legislature passed another act 
(Record, pp. 36, 37) authorizing the issue of new or re- 
newal bonds, having the same rate of interest and pay- 
able at the same time and in the same manner as the 
old bonds about to become payable, and providing that 
the lien of the State should continue in respect of the 
new bonds as it had existed in respect to the old. And 
further providing, as follows : 


“ And for the punctual redemption of these and the 
payment of accruing interest thereon the Hannibal and 
St. Joseph Railroad Company shall make provision in 
the same manner as now required by law in case of the 
old bonds herein proposed to be renewed.” 

Text of Act of March 21, 1874, Record, pp. 
36 and 37, 


The Railroad Company formally accepted the pro- 


visions of this Act of 1874 and thereafter received from 


Pa 
3) 


the State 31,499,000 of bonds which the Railroad Com- 
pany endorsed and delivered in exchange for a like 
amount of old bonds which were delivered up to the 
State and canceled. One of the old bonds was not 


exchanged, but has been paid. 


On the 19th of January, 1881, the presi- 
dent of the Railroad Company addressed a letter to 
the Governor of the State advising him that the 
Railroad Company wished to pay into the treas- 
ury of the State the entire sum of principal 
of State Aid bonds and the accrued interest in 
the fulfillment of the obligation which rested upon 
the company to provide for the payment of bonds, and 
to do this in accordance with the provisions of the Act 
of February 20th, 1865 (Text of letter, Record, p. 536). 

Thereupon the Auditor of the State the defend- 
ant Walker, conferred with the officers and directors of 
the Railroad Company, submitting to them a statement 
of the State debt and suggesting that the payment pro- 
posed by the president of the company should be made 
in installments at such times as it could be imme- 
diately utilized in payment of the matured bonds of the 
State (Text of Auditor's Report, Record, pp. 46, 47). 

As it was in consequence of Down's letter of January 
19, 1881, p. 536, that the State Fund Commissioners 
authorized Auprrok WALKER TO Vistr NEW York and con- 
fer with the officers of the railroad company, it is Im- 
portant to ascertain what took place in New York, as 
what was there done, was the occasion and became the 
basis of the Act of March 26, 1881, “ upon which,” 
says the Circuit Judge, “ the rights and equities of the 


parties must be determined.” Record, p. 157, fol. 271 
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(first opinion); p. 196 (final opinion). There is entire 
concurrence between the witnesses on both sides as to 


the nature of the interview in New York, touching 


WALKER’S SUGGESTION OF S180,000 THOUSAND DOLLARS : > 
AND THE INSTALLMENT Pian. This became the basis of ' 
the Act of March 26, 1881 (text of that Act, Record, p. 
47), and that became the basis of the decree under 
which this cause was referred to the Master, and the 
professed basis of the final decree. Record, p. 206. 
As TO THE $180,000 AND THE INSTALLMENT PLAN : 
See Down’s testimony ; 
Direct, Record, pp. 242-246. 
Cross-examination, pp. 252, 255. 
Re-examination, pp. 275,276. Dowd’s letter of April 19, 
1881, Record, p. 542. 
Einav hoor: _*» 
Direct, pp. 332, 333, 334, 355, 336. ‘ 
Cross-examination, pp. 372, 373, 374, 375. ' 
EAsLey’s (Record, pp. 452-454) is to the same effect ; 
but it will be more satisfactory to the defendants to take 
the version of the defendants’ witnesses, which is ex- 
actly coincident with the complainants’. 
See WALKER’S Official Report of this interview, made 
part of Governor’s Message, Record, p. 46. 
WALKER’s testimony, pp. 626, 627, 628, 629, 630-1, 
650, 651. 
The testimony of the Arrorney-GENERAL as to the 
installment plan is clear and decisive, tecord, pp. 802- “- 
807. | 
Walker's report, referring to the Installment Plan, ' ; 


was made the subject of a specIAL MESSAGE of the 


Governor next mentioned. 


va 
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On February 25, 1881 (Record, p. 45), the 
whole subject was then laid before the Legislature in a 
message from the Governor, with the recommendation 
that the Legislature adopt such resolutions as should 
“enable the Fund Commissioners to use or dispose 
of whatever sum, if any, may be accepted by the State 
from the Hannibal and St. Joseph Railroad Company,” 
Inasmuch as * its receipt ought not to tind us unprepared 
for its prompt and profitable disposal” (Text of Gover- 


Hors Messave, Record, }>. 4.)), 


On March 26, 1881, pursuant to this message, 
the Levislature enneted the act ot tliat date (Reeord., })- 
47), providing that any money in the treasury not neces- 
Sary to defray current expenses should he transferred 
] 
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heeanie duee and to appropriate such money for the 
redemption or payment of the option bonds of the State 
known as ‘ five-twenty bonds,” or for the purchase of 
other bonds of the State or the United States in’ case 
there were no option bonds subject to call (Text of Act 
of March Both, Iss], Record, p- 47). 

THE RELATION of this chet lo the proposed payment on 
account of the State hen on the Hannibal and St. 
St. Joseph Railroad Company is considered and aptly 
stated in the Opinion of the learned Cireuit Judge 


(Record, )). EDo). 


On the 30th of April, 1881, the Railroad 
Company made to the complainants a mortgage to 
secure *3,000,000 of bonds as provided in the Act of 


February 20th, 1865 (Text of Morteage, Record, p. 38). 


On the 20th of June, 1881, the complainants 


paid into the State treasury, and the State Treasurer, 
acting under directions of the State Fund Commis- 
sioners, received the sum of $3,000,000 realized by the 
sale of the new bonds secured by the said mortgage to 
complainants of April 30, 1881, together with S90,000 
the amount of the interest accrued and remaining 
unpaid up to the time of such payment and for ten 
days thereafter (Record, p. £20). 

Thereafter the State officers refused to take any fur- 
ther action under the Act of 1865; and the Supreme 
Court of the State refused to compel them so to do by 
mandamus ; and alleging a default in the payment of 
the semi-annual interest upon the State Aid bonds on 
the Ist of January, 1882, the Governor of the State ad- 
vertised the sale of the railroad in formal complhance 
with the provisions of the Act of 1851 (Record, p. 587 
to 589). 

A bill in equity was filed in the Cireuit Court of the 
United States for the Western District of Missouri by 
the complainants to restrain the threatened sale, 
and the Cireuit Court refused an — injunction 
pendente lite after a hearing at St. Louis 
on the 10th of February, 1882; and _ thereafter 
the officers of the State refused either to as- 
sign the said lien or to apply the moneys received from 
the complainant in accordance with the provisions of 
the Act of March 26,1881; and complainant offered, to 
which offer the Railroad Company consented, as a third 
alternative, to take back the money which they had 
paid and waive any rights acquired by virtue of the 
payment. ‘This also was refused (Record, p. 125). 
Thereupon the complainant filed March, 1882, a fud/ 


A’ 


ee ey 
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C17/d¢ nded anid supple mental hill (Text thereof, Reeord. p- 
103). | 

On which amended and supplemental bill issue joined 
and the hearme had. On this amended and supple- 
mental bill an order restraining the sale by the Gover- 
nor, Which was then advertised, was vranted, contingent 
on the further payment of 90,000 to meet one semi- 
annual installment of imterest on the State Aid bonds 
(Record, pp. 587, 589). This payment was made by 
the Railroad Company through the complainants. 

After the final hearing resulting mm an interlocutory 
deeree and before the tinal deeree the State ofheers 
had, under the Act of March 26th, 1881, paid option and 
other matured six per cent. bonds of the State, amount- 
me to S1,446,000, purchased at a premium unimatured 
bonds of the State, amounting to S122,000, and in- 
vested 12) the United States Government four per cent. 
bonds at such rates as to yield a net income of three 
per cent. per annum, a further sum of 31,599,545, thus 
employing the entire fund received from the complain- 
ants either im the payment of six per cent. obligations 
of the State or in investments for the benefit of the 
State sinking fine (Reeord. }). IS1). 

UNDER THESE CIRCUMSTANCES THE Coturr BELOW 
HELD, in substance, first, that the payment, 
on June 20, S81, of the 835,000,000 and inter- 
est accrued to the date of payment did not satisfy 
the requirements of the Act of February 20th, 
1865, and, second, that im order to be entitled to the 
benefit of that act, to wit, an asssignment of the State’s 
lien or a decree that the State had been fully paid, the 
complainant must pay such a furthersum that the total 


payment to the State would yield or save an income 


10 


equal to all the annual interest upon the State aid 
bonds until the time of their maturity. 
Tuts sum was fixed by the final decree at 3476,049.27 


(Record, p. 207). 


Assignment of Errors. 


Firsr. The Court ought to have found that the pay 
ment of June 20th, ISS1, was a payment in full, and 
decreed accordingly. 

SEconD. The amount decreed by the Court is largely 
In excess Of the true amount which should have been 
paid or decred to have been pitid to entitle the com- 
plamants to the relief sought. No such amount is neec- 
essary to indemnify the State. 


ARGUMENT. 


Ox JuNE 20, 1881, the plaintiffs paid mto the treas- 
ury of the State of Missouri *3.000.000. the principal, 
and 890,000 interest to July 1, 1881, of the debt of the 
Hannibal and St. Joseph Railroad Company to the 
State of Missouri tor State Aid bonds theretofore issued 
by the State and loaned to that company. 

The plaintiffs claim that this was the full amount due 
or demandable by the State. The answer denies this ; 
and the decree of the Circuit Court was aeninst the 
plaintiffs; andit held and decreed (Record, p. 207), that 
the plaintiff in order to ake the payment one in full 
must pay the further sum of %476,049.27. 

Both parties have appealed from this decree. 

WHETHER THE DECREE BELOW WAS RIGHT depends 
partly upon a construction of the legislation of the 


State of 1851 and 1855, under which the Hannibal and 
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St. Joseph Railroad bonds were issued by the State ; 
upon the Renewal Act of L874 (Record, p. 56), but 
chiefly upon the true meaning of the Act of February 
20, 1865 (Record, p. 53); of the Act of March 26, LSS] 
(Record, p. 47), and upon the legal effect of the payment 
to the State of the 83,090,000 on June 20,1881, the refu- 
sal of the State to restore or return the money and the 
subsequent use pendente (ite by the State of this money 
in the redemption and payment of its outstanding six 
per cent. bonds and in the investment of the residue im 
the bonds of the United States, as required by the said 
Act of March 26, 1881. 

i shall end rMoP tO AT AGA AI ii neral wi ti innaste 


Pt?} ION tie is Sf 


L. THAT THE PAYMENT OF JUNE 20, ISS]1,0F THE 


$3,090 000 WAS A FULL PAYMENT. 
But if otherwise, then 


2. THAT THE AMOUNT DECREED BY THE Crrevir 


CouRT IS LARGELY IN EXCESS OF THE TRUE AMOUNT. 


It will be necessary in these inquiries to examine 
the legislation of the State relating to this subject, be- 
cinning with the Acts of 1851 and 1855, under which 
the State Aid bonds were issued. 

It will afterwards be necessary to examine the Act of 
February 20, 1865 (Record, p. 53) in connection with 
the Act of March 26, 1881 (Record, p. 47) and the use 
which pen/lenée lite the State made of the $3,000,000 re- 
ceived June 20, 1881, from the plaintiffs—which use, 
as we regard the matter, very much simplities the 


judicial inquiry and judgment and eliminates from the 
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ease questions which, prior to that, were considered 


relevant and material. 


I. 


NATURE OF THE RELATION BETWEEN THE STATE AND 
RAILROAD COMPANY CREATED BY THE ISSUE OF BONDS 
UNDER THE Acts oF 1851 anp 1855. THE RELATION 


WAS THAT OF CREDITOR AND DEBTOR. 


Under the Act of 1851 the State issued to the com- 
pany, at different times, $1,500,000 bonds, which, by 
their terms, were expressed to fall due fiventy years 
from the respective dates of issue. These bonds fell 
due in 1874, 1875, 1876 and 1877, and were renewed 
under the Act of March 21, 1874 (Record, p. 36), 
and by their terms fall due in 1894, 1895, 1896 and 
1897 (Record, p. 169). 

Under the Act of 1855, the State issued to the com- 
pany at different times 31,500,000, which, by their 
terms, were expressed to fall due in ¢hirty years from 
the respective dates of issue. These bonds fall due in 
1886 and 1887 (Record, p. 169). 

The Acts of 1851 and 1855 are identical as to the 
terms upon which the State Aid bonds were issued. 
The relation between the State and the holders of 
these bonds on the one hand, and between the State 
and the company on the other, appear distinctly from 
the Acts themselves. The State became, as respects 
the bondholder, the primary and only debtor. The 


State “ pledged 7s faith and credit for the payment of 
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the interest and the redemption of the principal ” of 
the bonds (Record, p. 17, See. 8). It desired “ to ex- 


? 


pedite the construction of the roads ” (Record, p. 15), 
and “to secure their completion ” (p. 24). 

“The credit of the several companies” was Inade- 
quate ‘to raise the large sums necessary to complete 
their roads ” (p. 24, preamble). 

The State came to their assistance by a loan to them 
of its credit in the form of special bonds of the State. 
Even the State’s credit was not worth par, and the origi- 
nal requirement in 1851, that the State bonds should not 
be “sold or disposed of less than par” (p. 18, See. 8), 
had to be removed in 1855, so as to allow a sale “ at 
their market value ” (p. 23, Sec. 3). In fact, the com- 
pany realized for the 33,000,000 bonds received from 
the State only “the sum of 3$2,447,718.50, being a dis- 
count from the face value of the said bonds of 8552,- 
181.50 (Record, pp. 106, 147, 148, 146). 

The scheme of the Acts of L851 and 1855 (the two 
acts being in this respect identical) was that the State 
“ lonned its credit ’—that is, its bonds, “to the com- 
pany” (p. 16, See. 2), and the company became a debtor 
to the State for the amount of such bonds. The State, 
instead of lending money, lent its bonds to be sold by 
the company. It was not a batlment of its bonds by 
the State, but a sale. The company was not to return 
the bonds or to pay them to the bondholder. The 
bondholder had nothing to do with the company. ‘He 
held only the State’s obligation. The company bought 
the bonds of the State at par, and became indebted 
therefor to the State, precisely the same in legal effect 
as if it had executed and delivered to the State counter- 


bonds and coupons for the same amount, and payable 
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at the same time as the State bonds, and had secured 
such counter-bonds and coupons with an express first 
mortgage on its railroad and appurtenances. 

This view accords (#) with the purpose of the tran- 
saction between the State and the company; (4) the 
language used to express it, and (¢) is supported by the 
judgments of this Court in analogous cases. 

(11) Purpose of the transaction, The investor Was 
willing, it was supposed, to buy the State’s obligations, 
and hence the State alone beeame the debtor of the 
bondholder. If the State had been other than the ex- 
elusive and absolute debtor to the bondholder; if its 
obligations were secondary to those of the company and 
contingent only on the company’s failure to pay the 
bonds, the bonds would have been un-vailable to effeet 
the purpose which the company and the State alike de- 
sired to accomplish. 

The State became solely bound to the bondholder, 
and the company became solely bound to the State as 
its debtor in a corresponding amount, end its obliga- 
tions in this behalf to the State were put in the form of 
a statutory debt, with a statutory lien to secure it. 

(b) Language used to CLPVess the relation. The legis- 
lative language used to express this debtor and creditor 
relation between the company and the State is apt and 
clear. 

Record p. 16, See. 2. 
” p- 17, See. 4. 
. p. 24, title ; Sees. 1, 2. 


If the mortgage lien of the State was simply to in- 
demnify it against harm or loss, the State could not 


enforce it until it had sustained actual damage by havy- 
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ing paid the company or bonds. But such is not the pro- 
vision. On the contrary, the State under the Acts has the 
right to sellon the company’s making any’default in the 
payment of interest or principal, whether the State is 
in default or not (Reeord, p. 18, See. 11). Precisely 
this course the State isnow pursuing. It failed to pay 
ifs January, 1882, interest. Nevertheless, on the 
wleged ground that the company has not paid //s inter- 
est to the State, the Governor, under the Aets of 1851 
and 1855, threatened to and advertised the road for 
sale, and the Bills im this case were tiled to prevent 
such sale. 

There is no privity between the State's bondholders 
andthe company. Uf the Governor sells the road or buys 
it in for the State, the express provision is that “the 
road or proceeds is subject to such disposition as the 
Leeislature may thereatter direct ~ (Record, p. 18, 
Sec. Ll). Neither it nor its proceeds would be held in 
trust by the State for the bondholders of the State, 
nor would they have any interest thereim or any right 
to control the disposition thereot by the Legislature. 

The view that the State, in its relation to the aided 
companies, is Wholly independent of the bondholders of 
the State, is the one that has always been acted upon 
by the State, as the legislative history of the Pacifie 
Railroad, the Southwest Branch, the Iron Mountain 
and North Missouri Companies clearly shows. And in 
the case of Woodson vs. Murdock, 22 Wall., 551, in 
which the State under the Act of 1868, in relation to 
the Pacitie Railroad, released the debt or habilty of 
that company, amounting to $9,000,000, in considera- 
tion of $5,350,000, the Supreme Court of the United 


States held the act to be valid and the release binding 
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on the State. This was held upon the distinct ground 
that the State had the right to eompromise with the 
railroad company for any debt due or to become due to 
the State and on such compromise being effected to re- 
lease the lien of the State. How far, if at all, this 
right is restrained by the Constitution of 1875 as re- 
spects the Hannibal and St. Jo. Company, 1s not 
material to the point now under consideration, and will 
be noticed hereafter in its proper connection. 

(¢) The judicial decisions fully support the fore Going 
view ¢ The ease of Chamberlin vs. St. P. & S.C. BR. KR. 
Co., 92 U. S., 299, is precisely in point. The MINNE- 
soTA constitutional provisions out of which it arose are 
almost identical with the Missouri Act of 1S51, and 
were evidently taken largely therefrom. In Chumber- 


lain s case, supra, 


It appeared that the State of Minnesota issued and 
delivered its bonds as a loan to the railroad company, 
and the company conveved its road, lands and fran- 
chises to the State, and also: pledged the net profits of 
its road “in trust for the better security of the treasury 
“ of the State from loss on said (State) bonds,” with 
authority in the Governor, if the borrowing company 
made any default in paying the interest or principal of 
the State bonds to sell, among other things, the /avds 
mortgaged to the State by the company. The 
Company defaulted. The State sold the lands under 
the power, and itself became the purchaser and 
afterwards granted them to the defendant com- 
pany. Chamberlain, as the holder of certain defaulted 
State bonds (the payment of which was secured by 
the said trust conveyance to the State), filed a bill in 
equity to enforce a trust and len in his favor upon the 
lands. The Supreme Court disinissed his bill on dis- 
tinct ground that there was no privity between the 
original railroad company and the State bondholders ; 
holding “ that the State was the primary debtor to the 
“ bondholders and that it was only between her and 
“ the company that the relation of principal and surety 
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“ existed,” and that “ it (the mortgage to the State) 
“cid not create any lien which attached to and fol- 
“lowed the property,’ and was “ not a specific lien 
“upon the property ” of the company receiving the 
State bonds. 


The same view was regarded as the true one by the 
Judge delivering the opinion of the Cireuit Court in 
Murdock vs. Woodson, 2 Dillon, C.C. R., LSS1, 206, 207 
(affirmed, 22 Wall., 351), which involved the legislation 
of Missourt now under consideration. | 


So in the TENNESSEE State Railroad Aid Bond cases 


the same view was adjudged by this Court to be the- 


sound one. 
‘Tennessee Bond Cases, 114 U. S., 665. 


The FLonima cases (108 U.S., 118, 1880) are entirely 
consistent with the foregomg, since in those cases there 
was an evpress trust created for the DirecTr BENEFIT of 
the BONDHOLDERS of the Srare. 

In conclusion upon this pomt, we may observe that 
from the nature of STare securities there is, ordinarily, 
no prestunption that the holder of aState bond looks to 
any other security than “ faith and credit of the State.” 
Of course, 2 specific security may, as in the Florida 
cases, be expressly given by the company to or for the 
benefit of the State bondholder. 

If the contracts are dual, that is, if there is one 
contract between the State and its bondholders, and 
another distinct contract, express or lnplied, between 
the company and the State, then the State retains 
the control of its relations with the company, a 
control which may be very inportant to its interest ; 
whereas, if the contract between the State and the 


company is held to be one with or for the benefit 


pe 
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of the State’s bondholders and the State is as to 


securities a mere trustee for its bondholders, it may be 


disabled from protecting its interest as a creditor or 


the public interests as a sovereign. 


II. 


THE MEANING AND TRUE CONSTRUCTION OF THE ACT OF 
Feprvary 20TH, 1865: THE PAYMENT OF 35,090,000 ON 
JUNE 20, 1881, WAS A PAYMENT IN FULL OF THE H. & Sr. 


JO. DEBT TO THE STATE. 


This act is the foundation of so much of the com- 
plainants’ claim as seeks an assignment of the State's 
lien and a decree that the State has been paid in full. 
It is printed in full (Record, p. 53). It was under 
the authority or assumed authority of this act that 
the Railroad Company executed the special mort- 
gace to the complainants as trustees, dated the 50th 
day of April, 1881 (Record, pp. 38, 546), to secure three 
thousand bonds of one thousand dollars each, amount- 
ing in all to three millions of dollars, as will appear by 
reference to that mortgage and the bonds therein re- 
cited, which will be found printed in full in the Reeord 
(pp. 38, 546). The investors who purchased the three 
millions of consolidated bonds by the sale of which the 
three millions of money was raised which was paid to 
the State on the 20th of June, 1881, did so under the 
distinct representation that “the three millions of 
dollars of bonds now offered are to take up a lke 


smount of bonds secured by a first lien on the road 


<*> a 
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ereated by the laws of Missouri. The bonds now to be 
issered wall take the place of the honds taken up Us a frst 
lien on the road” (Reeord, p. 278). It is the rights of 
the trustees, as the representatives of the bondholders 
secured by the special mortgage for three million 


< 


dollars, executed under the Act of 1865, which have to 
be determined in this suit. Such wide differences of 
opmion exist between the trustees and the representa- 
tives of the State, that it is necessary to eximine the 
Act of 1865 with great care. Mr. Stpney Barrierr has 
discussed the subject of the true construction of this 
act in a separate brief. The short discussion of the 
same subject, which we propose, although in the line of 
his argument, will add little to its strength or complete- 
less. 

The purpose and object of that act, as well as the 
meaning of its provisions, must be sought in the light 
of the cireumstanees under which it was enacted. These 
circunstances are graphically portrayed in colors not 
overcharged, in the opinion of Mr. Justice Minter, in 
Woodson vs. Murdock (22 Wall, 574), where the 


learned Justice siys : 


* The State of Missouri was, almost as much as any 
State in the Union, the seat of the worst calamities of 
that war. Its people were divided among themselves ; 
regular armies marched and counter-marched over its 
soil, and each side used or abused the railroads to 
their utmost capacity when within their control. But, 
above all, the local guerilla warfare, to which the cis- 
puted control of her territory and the divided allegiance 
of her people subjected them, was the cause of immense 
destruction and damage of her railroads. These com- 
panies, therefore, emerged from the war with their 
roads in a state of repair, which hardly admitted of 
use, and the rolling stock so deteriorated that ew sup- 
plies were indispensable. Their credit was low, their 
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means exhausted, and their property apparently worth 
but little. They were unable to mect their obligations 
to the State, and were largely in arrears for the inter- 
est on the State bonds. The State itself was in little 
better condition. To the heavy burcen of iecreased 
taxation, imposed by the Federal Government to sup- 
port the war and pay its debt, was now added the ne- 
eessity of paying the interest on the large debt of the 
State incurred in aid of the railroad companies. ” 


THREE THEORIES as to the true construction of the 
Act of 1865 have been advanced and maintained. 

The rirsr theory is that the State, having a debt of 
three millions of dollars and interest against the Han- 
nibal and St. Joseph Railroad Company, one-half of 
which was to mature in LS75, 1876 and S77, and 
the other half in 1894 to 1897, the principal of which 
amounted to three millions of dollars, agreed to take 
an «advance payment of three millions of dollars to- 
gvether with all interest that may have accrued and re- 
maimed unpaid thereon at the time when payment 
should be made by the trustees provided for in the first 
section of the act. That act (Record, p. 33) provided 
three alternative methods in whieh such payment might 
be made: frst, under Section 2, payment of that amount 
in money ; second, under Section 3, payment of that 
amount in any of the outstanding bonds of the State, 
bearing not less than six per cent. interest ; or, third, 
under Section 5, payment of that amount in any of the 
maj coupons Of any of such outstanding bonds of the 
State at their par value. The testimony shows that the 
State, after the breaking out of the eivil war in 1S61, 
and until after 1865, continuously failed to pay the in- 


terest on the State Aid railroad bonds, and that in 1865, 


Sg | ng. 


21 


and at the time mhen the “et hi question was passed, 
there IMeEPe outstanding mapa past-dite COUPOLS Osi such 


hols tothe anownd of 2 OS, 240) ( Record, Pp: 7 LL, / BY, 


The second theory as to the meaning of the Act of 
IS65 is, that the trustees are. ly the second section 
thereof, required to pay not only the three millions of 
dollars and all the interest up to the cate of pavinent, 
but also such further sum, whatever it may be, as 
will hold the State harmless against any loss during the 
Whole period the State Aid bonds have to run, that is 
to say, protect it down to the maturity of the State Aud 
bonds from any loss by reason of havitig issued its 
bonds and received advanced payment under the Act of 
LS65. 

The rimkp theory ts that the true meaning of the Act 
of L865 is, that no payment satisfies its provisions un- 
less it be a payment not only of the three millions of 
dollars and interest up to the time of such payment, 
but also a payment of the fu// face value of all the un- 
matured coupons attached to the three million dollars 
of State Aid bonds, which compous, uf therr fuce value at 
the date of the passage of the Act of ISG5, amounted to 
the sun Of S2,I4G LLY, and at the date of the payment, 
od itiue 20, ISST7, anounted to S11 39S 

In other words, this third theory maintains that it 
Was contemplated by the Act of 1865, that the payment 
of no sum of money less than between five and six mil- 
lions of dollars would satisfy its requirements. 

It is submitted and contidently believed that the true 
construction of the act is the one first above men- 


tioned. 


The act must be presumed to have been passed with 
the view of being effectual. It related solely to the 
000,000 of bonds issued under the Acts of 1851 and 
1855, for the State and the H. & St. Jos. Co. had no 


other transactions. It provided au scheme whereby 


he) 
hal) 


three millions of dollars of bonds, and 20 more, might be 
issued for the purpose of raising the means and the only 
means whereby the trustees therein named night yprur- 
chase and acquire the lien of the State. The war of the 
Rebellion was then flagrant. The bonds of the State 
and for which the State held a first hen on the road, 
were selling in the market at between sixty and seventy 
cents on the dollar (Reeord, )- 4), It is reasonably 
certain that the bonds secured by the special mortgage 
eould have no greater credit, or if any, but little better 
credit than the bonds of the State. The act nowhere 
provides for any partia/ payment. Whatever payment 
it authorized was a fu// payment and one which should 
result in the acquisition of the State’s lien. Unless 
the first theory be correct the words below 
italicised in the second section, “a sum of money 
equal in amount to all indebtedness due or 
owing by said company to the State : 
together with all interest that has, and way at the 
tinue when such payment shall he made, have accrued and 
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remain unpaid by said company,” must be rejected and 
thrown out. Section 3 refers “ to the payment of the 
three millions of dollars and interest as provided in 
the second section of this act.” 

What is chiefly relied on to throw doubt on this con- 
struction of the act is the use of the words in the 
second section, “ all liabilities incurred by the State.” 


Looking at the whole scope and purpose of the act, 


‘)° 
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these last words must be considered, for the reasons 
siven in Mr. Barrieri’s brief, as having been intro- 
duced into it from abundant caution as an alternative 
expression, intended to melude the face of the bonds, 
and interest thereon to the date of the advance pay- 
ment under the Act of 1865. The provisions of the 
third section, that ‘* the State will receive in payment 
of the three millions of dollars and interest any of the 
unpaud coupons on the outstanding bonds of the State, 
at their par value,” strongly supports this view, espe- 
cially when we remember that there were then out- 
standing and unpaid between five and six millions of 
overdue coupons of the State on its various issue of 
State Aid bonds, which themselves bore six per cent. 
interest. 

An insurmountable objection to the second theory ot 
the Act of 1865 is, if it be the true one, that the ques- 
tion of the anount required is one very difficult to de- 
termine, depending upon the relative value of money 
and the bonds of the State, not only at the time of the 
payment of the trustees, but during the period of time 
covered by the State Aid bonds. It seems improbable 
that the decision of such a question would have been 
left to the sole judgment of the State Treasurer, with 
no expression of any rule to guide him. 

An insuperable objection to the *Aird/ theory 1s (with 
all deference to our learned adversaries) its absurdity. 

If the State expected between five and six millions 
of dollars to be paid, it is simply inconceivable that 
they would have provided the means of raising only 
about one-half of that amount. 

It is equally inconceivable that the company would 


pay ten or twenty vears in advance the full amount of 
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the principal, and the full amount of all of the unma- 
tured coupons. 

It is said that the Railroad Company procured the 
passage of the Act of 1865. Be itso. It was at that 
time almost (n wrliculo mortis. And yet it is gravely 
maintained in the Answer to the bill that the company, 
in this condition, owing three millions of principal not 
due for many years, sought and obtained an act to en- 
able it to pay in advance, without any discount, the full 
amount of the principal and also the full amount of all 


the unmatured coupons. 


ITI. 


THe Act oF 1865 IS UNREPEALED AND IN FULL FORCE; 
AND HEREIN 


Ist. There was noINTENTION in the 
the Constitution of 1875 TO REPEAL 
the Act of 1865; and herein of the de- 
cision of the Supreme Court of Mis- 
souri in the Mandamus Case. 


2d. The Act of 1865 was a CON- 
TRACT, and hence was IRREPEAL- 
ABLE, even if there had been an inten- 
tion to repeal it. 


The complainant’s counsel cannot foresee what posi- 
tion the counsel for the State will take as to whether 
the Act of 1865 is repealed by the provisions of Art. 
IV., Sections 50 and 51, of the Constitution of 1875. 


WAS) 


When this bill was filed, that is to say, after the pay- 
ment of the $5,090,000, June 20, 1881, and while the 
State still held the money so paid to it, the complain- 
ant’s counsel considered it as perhaps important to 
maintain that the Act of 1865 was not repealed by the 
Constitution of 1875, or otherwise, and was in full 
force when such payment was made. 

That the parties who made the payment, and the 
officers of the State who received it, understood that 
the Act of 1865 was in force, and that it applied to the 
transaction, is evident not only from all the proofs in 
the cause, but from the language of the State Treasu- 
rers certificate, which states that the $35,090,000 was 
received as a payment “ wader the let of ISG5, on ac- 
count of the statutory mortgage of the State.” (See 
copy of Treasurer's Certificate, Record, p. 112, fol. 181.) 

The State’s position at the date of filing its amended 
answer, April 4, 1882, as to the Act of 1865 being in 
force, is stated at p. 155, par. 11, and at p. 139, par. 25. 
At that time the State still held the 83,000,000 paid to 
it in its treasury; and in the defendants’ answer 
(Record, p. 137, par. 17), the position was taken— 

“That how the State shall use said moneys, or 
whether it shall use them at all, is a matter with which 
the plaintiffs have no concern.” 


But afterwards, as will be hereafter shown, the 
State, in August, 1882 (Record, pp. 181-187), used 
bout $1,500,000 of this money in puyiig its 6°, out- 
standing bonds, and cavested the other 1,500,000 (in. 
round numbers) in U. S. bonds and Missouri State 
bonds. 

After this use of the 33,000,000 the defendants will 


not probably insist that the Act of 1865 is repealed, 
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since that aet will be their main reliance to show that 
we have not paid enough, and that they are entitled to 
make a profitable speculation by keeping our moneys 
and allowing only 3°, interest for the use thereof dur- 
ing a long series of years, although it is worth much 
more than that rate to them. 

Nevertheless we believe it to be true, ancl shall en- 
deevor to show (1) that there was no intention in the 
Constitution of 1875 to repeal the Act of 1865, and (2) 
that the Act of 1865 was a contract, and hence was 
irrepealable, if there had been an intention to repeal it. 

These propositions are distinct, but the facts bearing 
upon them are largely the same, and may be stated to- 
cether. 

Under the Act of February 22, 1851 (Record, p. 15), 
the State loaned to the Hannibal and St. Jo. Company 
$1,500,000 of its 6°) bonds. 

The bonds by the Act of 1851 were made a statutory 
first mortgage to secure the State in the manner here- 
inbefore stated. The act also required the company 
“to make provision for the punctual payment of the 
bonds and interest which shall accrue thereon in such 
manner as to exonerate the Treasury of the State” 
therefrom (Sec. 9, Record, p. 18). 


. 


Section 11 (Record, p. 18) gives the power of sale to 
the Governor in case of default by the company. 

The bonds under the Act of -1651 were issued at va- 
rious dates in 1853, 1854, 1855 and 1856. The earliest 
of them by their ferms, though not by the /air, matured 
July 1, 1874, and the rest in 1875 and 1876. Dates 
and successive acts and transactions become important. 

In 1855 the Hannibal and St. J. road and the other 


companies which had been likewise aided by the State, 
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were incomplete. The companies were unable to com- 
plete the ronds. | 

It was * deemed unportant to the interests of the 
State that the roads should be completed in the shortest 

‘ practicable time.” All this appears in the preamble to 
the Aet of December LO, 1855 (Record. |). Jt). 

This last named act nuthorized., safer alia. an addi- 
hronal foan to the Hannibal and St. Joseph Co. of 
S1,500,000 of (Airty vear State bonds. 

“Upon the condition of a first Hen or mortgage as 
eontnined anid reserved 11 the Act of ebruury 221. 
IS51, and the same shall bein all respects wa exclension 
of the foan of State credit wnder the same mortgage pro- 
Visions, securing the State as im the former loan,” «e. 
(Reeord. }). Psy. Sec. 2). 


Cinder this Aet of December LO, 1855, the State Is- 
sued to the Railroad Company, in 1856 and 1857, 
SL 500000 of its 6 per cent. //ir/y year bonds. 

These bonds do not mature until SSG and 1S87. 

From Iso] IS65 the civil Weth affected Missouri ana 
railroad properties there m the manner deseribed by 
Mr. Justice Mi LER in Woodson Vs. Miuridoek. yy Wal- 
lace, B74, and hereinbefore adverted: to. 

Of all the aided roads:in Missourt the H. & St. J. 
was the only one that had never made permanent de- 
fault to the State in the pavinent of interest. None of 
the companies had complied with the sinking fund pro- 
visions of the Aet of December LO, L855. The Hanni- 
bal and St. Joseph road was heavily burdened with 
os mortgages. One-halfof its State bonds would, by their 


terms, be due in S74 1875, the balance not until 


4 
al 
* 


LS86-1887. The principal of the entire debt was $5,- 


000,000. 


sine th agin ateredinngy tim bial ies 
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In this condition of affairs the Act of February 20, 
1865 (Record, p. 33), was passed. In substance it au- 
thorizes the H. and St. Joe Company to issue $3,000,000 
6 per cent. bonds, and to secure the same by a mort- 
cage to three trustees of its road, franchises, &¢., sub- 
ject to the hen of the State (Sec. 1). But it then pro- 
vided (See. 2), in substance, that : 

WHENEVER these trustees should pay into the Treas- 
ury of the State a sum of money equal in amount to all 
indebtedness due or owing by said company to the 
State, and all habilities incurred by the State, together 
with all interest that has, and may, AT THE TIME ichen 
such payment shall be made, have accrued and remain 
unpaid, and such fact is certified to the Gov- 
ernor by the Treasurer, then the Governor is 
authorized and REQUIRED fo make over, assign 
and CONVEY lo the trustees aforesaid al/ or the 
first liens and mortgages now held hy the State, under the 
Acts of 1851 and 1855. 

Sec. 3. The Treasurer is directed to receive of the 
trustees aforesaid, in payment of the $5,000,000 and in- 
terest, any outstanding bonds of the State bearing not 
less than 6 per cent., or of the unpaid coupons thereof ut 


par. 

The Act proceeds (Sec. 4) to declare that it is the in- 
tent and meaning thereof to subrogate such trustees to 
wll the rights and remedies of the State. 

This Act only authorized sar per cent. bonds. It 
limited the amount ‘‘ to three millions of dollars” (See. 
1). It proved to be impossible in 1865 for any western 
road to borrow money at 6 per cent., nor did it become 
practicable to do so until about 1880 and 1881. 

Thus matters stood until 187-4. 

The railroad company had continued to pay its in- 
terest but had been unable as yet to raise the $3,000,- 
000, under the Act of 1865. The twenty year bonds of 
the State to the extent of $1,500,000, issued under the 
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Act of 1851, were about to mature, and the State there- 
upon passed the Act of March 21, 1874 (Record p. 36), 
to authorize the renewal of the 1,500,000 State bonds 
shortly coming due. 

The last named Act refers to the preceding legisla- 
tion and specifically to the Act of 1865, and refers to it 
In such a way, and for such purposes as to make it 
part of it. 

The Act of 1874 authorized a renewal of the old State 
bonds issued under the Act of 1851, with new 6 per 
cent. twenty vear State bonds— 


‘provided that the mortgage and first lien of the 
State, as originally established, shall remain unim- 
paired, and in full force to secure the payment of the 
new bonds. It being the object and intent of this Act 
only to extend the time of payment of existing obliga- 
tions and to give the holders hereot new evidence of 
the existing indebtedness, and not release, &c¢., any 
liens, &e., held by the State (Record, p. 37, See. 1). 


The purpose of the Legislature is so plainly manifest 


in Section 2 (Record, p. 37), and that section is so im- 


portant on the point now under consideration that it is 
here quoted at large. 


See. 2. And be it further enacted, that the bonds au- 
thorized to be issued by this Act shall be denominated 
“The Hannibal and St. Joseph Railroad State Renewal 
Bonds 3° and furthe punctual redemption of these bonds, 
nnd the payiuent OF HCCPUING interest thereon, The Tlan- 
nihal and St. Joseph Railroad Company shall make 
provision, in the same munner as NOW required by 
law iy CUNE of the old honds herein proposed AD he Vré- 
nemed and the tolls aed INCOME of the road shall, US iow 
provided, stand pledged for the payment of the interest : 
and in case said company shall made default in the 
pavment of either interest or principal of said bonds, 
or any part thereof, it shall be lawful for the Governor 
of the State to sell the road of said company, and the 
appurtenances, in the same manner and with like effect 
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as provided in the aforesaid “ Act to expedite the con- 
struction of the Pacific Railroad, and the Hannibal and 
St. Joseph Railroad,” approved hebruary 22, TS51, and 
in other acts subsequent thereto, providing for the 
original issue of the bonds herein proposed to be re- 
newed. And the said Company shal/, in lke manner 
as is provided in said Act, FILE I’s ACCEPTANCE OF THIS 
Act in the office of the Secretary of this State ; and 
such acceptance, when filed, shall be evidence of the 
intention of the company, and of its agreement with 
the State, that the existing lien or first mortgage afore- 
said shall remain in full foree and = effect ; PROVIDED, 
that the assent of said company shall be had at the 
meeting of the stockholders thereof, in conformity with 
law.” 


The company did formally and expressly accept as 
required this Act in 1874. At various dates in LS74 
| ) 


1875, 1876, and 1877, the State issued its renewal - 


bonds, which do not, by their terms, mature until 1894 
1897. 

Note specially that the Act of IS874 repealed nothing. 
It left all existing laws, including the Act of 1865, in 
full force. Indeed, it expressly required (Sec. 2) the 


railroad company to contract and agree— 


‘* That for the punctual redemption of 
the NEW Bonds and the payment of ac- 
cruing interest thereon, it would make 
provision in the SAME MANNER NOW 
required by law, in case of the old bonds 
herein proposed to be renewed.” 

Bear im mind that the Act of 1865 was in full foree. 
The act of 1874 could not affect the pasfand did not un- 
dertake to dé so. Lut the Act of ISG5 necessarily entered 
into and became part of any contract between the company 
and the State that should afterwards be imade, as fully 
and effectually as if it had been expressly made part 


| 
| 
} 
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thereof. \t therefore entered into and became part of 
the contract for the renewal of the debt in 1874. 

‘But in addition to this the company expressly ac- 
cepted the act and agreed to the terms. {| Admitted by 
the answer (Record, p. 154, par. 10).| It not only ac- 
cepted it, but it acted under it in 1874 by consenting 
to the renewal in’ that year of part of the bonds. 
Hence it was not only ai conrracr, but in part an 
EXECUTED CONTRACT before and at the time when the 
Constitution of 1875 was adopted and went into eftect. 

Let us now look at the rights of the company and 
the State as they existed after the passage and accept- 
ance of the Act of 1874, and prior to the constitutional 
provisions of 1875. 


The company had an undoubted election, either : 


Ist. To pay the interest on the State bonds as it 
fell due ; orn “ whenever” it was practicable to do 


so, it could, as an «/fernative mode, avail itself, 


2d. Of the continuing provisions of the Act of 
1865, that being one of the modes required by 
law, within the terms and purposes of the Act of 


1874. 


It has never been claimed by the State that the Act 
of 1865 was not in force until the new Constitution took 
effect on November 350, 1875. 

It will hereafter be shown that by the payment al- 
ready made the State gets every dollar that it could get 
out of the property if it should sell the road under its 
power of sale. 

In this condition of the legislation, and with the 


rights of the parties wred thereunder, the Constitution 
of 1875 ordained as follows : 

Constitution of VWissoury, of IST), Article IV.., Section 
50. The General Assembly shall have no power to re- 
lease or alienate the LIEN held by the State upon any 
railroad, or in anywise change the tenor or meaning, or 
pass any act explanatory thereof; but the same shall 
be enforced in accordance with the original terms upon 
which it was acquired. 

Section 51. The General Assembly shall have xo 
power to release or extinguish, or authorize the releasing 
or extinguishing in whole or in part the INDEBTEDNESS, 
liability or obligation of any corporation or individual 
to this State, or to any county or other municipal cor- 
poration therein. 


Section 50 refers to legislative power over the (ten, 
and Section 51 to legislative power over the (eb. 

The words used in these two sections, viz.: ‘ The 
General Assembly shall have no power to release,” &e., 
have, and in 1875 had a settled and well-known meaning 
in the jurisprudence of Missouri. 


See State er re/. vs. Macon County Court, 41 
Mo., 455. 


They conclusively refer to future legislation, and 
mean the same as if they read “ The General Assembly 
shall have no power, by any Act hereafter passed, to 
release,” &e.; and do not, ipso Sucto, REPEAL any eX1st- 
ing law. 

This is admitted by the learned Judge who delivered 
the opinion of the Supreme Court of Missouri, in the 
late case of the State, ex re/. the present plaintiffs, vs. 
Chappell, State Treasurer, who, in speaking of this 
subject, says : 


Section 15, Article II. of the Constitution of 1865, 
provided as follows: ‘The General Assemby shall have 


ae 
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HO power. Foy CATS PUL POSE mhatever to release the ilen 
held by the State upon any railroad.” 

If said Section 50 in the Constitution of 1875 had 
vone no further than the provision m the Constitution 
of LS65,. 77 might he successfully contended. under the doe- 
trine laid down by this Court in the case of the State, ea 
i’ bes a@e.., PN, Vacou Clonmnuty Court, fa Mo... pepe) LA. D)., 
LS that rt dich jt hare thie effect of REPEALING 
(tif ae relating fey (/ Pl eCAN fi; ahenation of (/ ny i held 
hi the State ona pal “ntl (whic h head been JHESS! dantepror 
to the adoption of the Constitution of IST). hit that at 
Wels IN’ aD NDE DONL y fy prohibit the La pistatiry trom 
pussing any law AFTER the Constitution was adopted 
releasing or alienating the lien of the State upon 
a railroad.” 


It is therefore indisputable and im effect conceded 
that o// of section 51 is prospective and does not atfect 
the case at bar. And so of section 50; it is, according 
to its true construction, all prospective and here unim- 
portant. But <tis, or may be, claimed that the following 
clause in this seetion: “hit the same |the lien! sha// he 
enforced in aecorpdance with the oriqeual fepuis MPO 
which it was acquired, Is not only retroactive, but that 
it has repeated by sueplicution the Act oft LS6D5. and 
every other act relating to the len and debt, except 
the original Acts of L851 and 1855. 

The Legislature in 1874 not only did not repeal the 
Act of 1865, but imphedly continued it in force. 

It is plain to the judicial mind from the entire scope 
and purpose of Sections 50 and 51 that the Constitu- 
tional Convention was not dissatisfied with the ley/sla- 
tion as it then stuod. They have not said so. They 
were looking to the /v/vre and providing against what 
might thereafter be done by the Legislature. They 
did not undertake to change what had been done and 


what then existed. The above-mentioned clause in 
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Section 50 as to the enforcement of the lien relates to 
what had gone before in the same section, and is) /nci- 
dental to it. No statute since the Acts of 1851 and 
1855 had, as respects the Hannibal and St. Joseph 
Company, undertaken to modify the provisions of those 
acts as to the mode of enforcement of the lien. In this 
respect, 7. @, as to the mode of enforcement, the 
‘original terms” remaimed. The Act of 1865 did not 
change this. It is, therefore, clear that the Conven- 
tion did not, by what BLACKSTONE ealls a sie wii, in- 
tend to repeal an act which did not relate to the LIEN 
and the mode of its enforcement, but the DEY and its 
mode of payment. If the Convention had mtended 
what is imputed to it im the er parte opinion of the 
Supreme Court of Missouri in the mandamus case 
against the State of Missouri, the provision should 
and would have found a place in Section 51 which re- 
lates to the DEBY and would have been expressed in 
clear and unmistakable terms. 

The meaning of the clause in question in Section 
50 is, therefore, plain, viz., 77 the lien ever has to be 
enforced, it “shall be enforced in accordance with 
the original terms upon which it was acquired,” that 
is, by a sale of the road and its appurtenances, as 
provided inthe Acts of 1851 and 1855. As the Act 
of 1865 did not change the “ original terms” as to 
the mode of enforcing the lien, it follows that there is 
nothing in the Act of 1865 at all inconsistent with the 
clause in Section 50 of the Constitution, now under 
consideration. 

Although the rule, that REPEALS BY IMPLICATION are 


not favored, ought never to be forgotten, it is really not 
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necessary strongly to invoke it here, since it is plain 
that there was no INTENTION to repeal the Act of 1865. 

Again: The special message of the Governor (Re- 
cord, pp, 45, 680) transmittme to the Legislature 
Auditor WALKERS report (Record, ])- 46), which sulvises 
the Legislature of the proposed payment under the Act 
of 1865 and the Act of March 26, 1S81 (p. 47), all pro- 
ceed upon the fundamental basis that the Act of 1865 
is still in tull force and unrepealed. The Act of March 
26, 1881, is, in view of its origin, history and purpose, a 
clear and unmistakable evidence that the Act of 1865 
was regarded by the Legislature in 1881 as being still 
in force, keeping in view whatit was that the company 
and the trustees proposed, namely, a payment in full 
of 83,000,000 and interest to date of payment, and xo 
more. The Act of March 26, L881, clearly shows also 
that the Legislature which passed it did not hold the 
later theory of the State officers that nothing would 
satisfy the Act of 1865 but payment of the /iast cent of 
the lust coupon of the State Aid bonds. 

But even if there had been an INTEN- 
TION by the Constitutional Convention 
to repeal the Act of 1865, that Act orig- 
inally was, or, at all events, had, prior 
to 1875, become a LEGISLATIVE CON. 
TRACT, and hence it was IRREPEAL- 
ABLE, without the company's consent. 

It will suffice to state our propositions on this point, 


without additional elaboration. 


1. Under the Act of 1851 there was, according 
to its terms (Sec. 7, p. 17), no definite time when 


the bonds of the State, authorized to be issued 


nj; 
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thereunder, were due and pavable. The State 
could redeem them, «/ its ple (SUPE, at (thet) fiiie 
atier tirenti Vears, ancl mennw hile could refuse to 
accept payment of the primeipal from the company, 
By the Act of 1865 the time when, and the condi- 
tions on which, it would receive payment from the 
COM pany were detined by the State. which held 
out special inducements to the company to raise 
the money with which to make the payment. 
This Was done by ent rl the corporate Powers 
of the company to morteaeve, which samounted to 
an aimendinent of its charter. anid Which the State, 
under the Dartmouth College Case, could not 
afterwards repeal unless the right to do were ex- 
pressly reserved, and by agreeing to subrogate the 
special mortgage bondholders in its stead, by an 
express assigninent of its Hen and remedies. No 


such power of repeal was reserved, 


2. But admitting, for the argument, that the 
Act of 1865 could have been repealed before it 
had been acted upon by the company, in 1874; 
yet, not having been repealed, it was in full 
force in 1874, when the company gave its con- 
sent to an extension or renewal of the old bonds, 
and actually renewed the same, and therefore // 
Wits OE of the laws which entered tuto and hecainn 
part of the contract of the COMpPAnhy, Ni which it 
consented to such renewal. 

After that, it was impossible to repeal it without 


the consent of the company. 


3. The Act of 1874, which was expressly ac- 


cepted by the company, refers to the Act of 1865, 


and the express contract then made (See. 2, Act of 
S74, quoted supra), was that the 

“Company should make provision, in the same 
Ianner NOW REQUIRED BY LAW for the punctual re- 
demption of the bonds, and the payment of accru- 
ine interest in the ease of the old bonds.” 


One of those modes was the mode provided for 
in the Act of 1865. Therefore that mode is part of 
lhe eontpacl hetare: ii the purtie Ss, “jad hecajie such in 
(S7% : and hence was not repealable in 1875 with- 


out the consent of the company. 


Siudyment of the Su pie me Court of Missouri, upon 
the Act of ISG5. pendered tn the Mandamus Cause against 
the Stile LPeasurer, 

The record in the Mandamus Case, including the 
opinions of the Judges of the Supreme Court of Mis- 
sourl, is printed in full. (Record, pp. 561 to 576). 

This form of proceeding was substantially an agreed 
case, designed to present but the single question as to 
the sufficiency in emount ot the payment of June 20, 
1881, to entitle the trustees to an assignment of the 
State’s hen. The demurrer (p. 567) raised only this 
question. 

The judgment of the Court (p. 561) was, “ that the 
Court do consider and adjudge that the petition for a 
peremptory writ of mandamus herein be denied, and 
said petition be dismissed.” | 

The opinions filed show (p. 577) that the Court de- 
cided the case on a ground not discussed by counsel, 


and the majority of the Judges was of the opinion if 


38 


the Act of 1865 means what the relators claim that it 
does, viz: that the payment of 35,000,000 and interest 
up to the date of payment satisfies its requirements, 
then the said act ‘is repugnant to and inconsistent 
with the Constitutional provision ” above quoted, to wit, 
Section 50, Art. 4, of the Constitution of 1875. 

We have endeavored above to show that this opinion 
so far as it rests upon or implies the proposition that in 
any eventor for any purpose the Act of 1865 was re- 
pealed or repealable was erroneous. The judgment of 
the Supreme Court is pleaded by the answer in bar of 
the present suit. Of course it does not affect the equit- 
able case made by the complaiant’s bili. And it ean 
operate as res judicata only upon the point that the re- 
lators were not entitled to the discretionary writ of man- 
damus as prayed. 

Neither the decision nor the opinion of the Supreme 
Court of Missouri was to the effect that the payment of 
$3,090,000 was not sufficient to satisfy the requirements 
ofthe Act of Feb. 20th, 1865. 

On the contrary, the opinion of the Court shows that 
it found it necessary to construc that act as we con- 
strue it, and to hold the paymentalready mace sufficient 
under its terms; but that when the Court reached this 
conclusion it refused to decide in accordance with it 
because of the idea that so construed the act would be 
repugnant to the Constitution of 1875, a point, as al- 
ready stated, not made or argued im that case. 

THis Court CANNOT CONSIDER THE AcY oF FEb. 20TH, 
1865, REPEALED because of the decision, or rather the 
hypothetical opinion to that effect by the Supreme 
Court of Missouri in the mandamus ease; for the rea- 


son that the privilege granted by the Act of 1865 


ee 
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formed a part of the contract under which the renewal 
bonds under the Act of IS74 were issued and were ac- 
cepted, endorsed and sold by the Railroad Company, 
ad the obhgation of that contract cannot be impaired 
by any repeal. 

Neither the State Legislature nor the State Constitu- 
tion ean take that element of the contract relating to 
those renewal bonds out of the Cause, and no decision of 
any State Court can be permitted to give such an eftect 
to either the Constitution or the laws of the State. 


IV. 


THE STATE RECEIVED THE PLAINTIFFS’ MONEY AS A PAY- 
MENT “ UNDER THE Act OF 1865, ON ACCOUNT OF THE STAT- 
UTORY MoRYTGAGE OF THE STATE ” (SEE 'TREASURER’S CER- 
TIFICATE). Ir THE ‘TREASURER HAD POWER TO RECEIVE 
THIS MONEY IT EXTINGUISHED THE WHOLE DEBT OR CLAIM 
OF THE STATE. Tr THE ‘TREASURER HAD NO POWER TO RE- 
CEIVE IT, THE MONEY OUGHT TO HAVE BEEN RETURNED 
UNDER THE DEMAND THEREFOR, BUT HAVING BEEN USED BY 
THE STATE THE EFFECT OF SUCH USE IS THAT THE MONEY 
NOT HAVING BEEN RECEIVED BY THE STATE ON DEPOSIT 
OR AS THE BAILEE OF THE PLAINTIFFS, MUST BE PRESENTLY 
AND IMMEDIATELY APPLIED TO THE PAYMENT OF THE PRIN- 
CIPAL, AND IF Iv IS THUS APPLIED IT IS SUFFICIENT TO PAY 
THE FULL AMOUNT DUE OR OWING TO THE STATE. 


The State’s theory is that on the 20th day of June 
it had a debt due in the future against the company, 


or that the company was under a contingent future 
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liability to it for $3,000,000) principal and semi-an- 
nual interest meanwhile to accrue thereon, and that 
the trustees, at the company’s instance, made on that 
day an advance partic! payment of 35,000,000—a_ pay- 
ment “on account.” 

If the Treasurer had the power to receive the money 
on aceount of this debt, and the Legislature has rati- 
fied the receipt of the money (see Act March 26, 1885, 
in Appendix héreto), the inevitable legal effect thereof 
is to pay the debt or lability to the State in full. 

Itis claimed by the State that the payment was a 
general payment, and that there was no specific agree- 
ment as to the application of the money, but if this is 


sO, still the law is We /] settled by LEHI OCPOUN COUNON C 


1. That where a creditor voluntarily RECEIVES MONEY 
BEFORE IT IS DUE, ON A DEMAND DRAWING INTEREST, 
such payment, ti the ahsence or (17) PCE praerel ti) thy COV- 


trary, will he applied a ertinguish inv A or the principal, 


QD [it 18 also well settled thet ta the cped itor cece pts the 
principal of his Tebt, he Cannot atlepmapls S10 tor the 


interest. 


h $ [f the creditor receives MOHCY US a qeneral payment, 
and uses it, the party niah iy the paryucent is entitled to 
receive the statutory vate of interest. 

These propositions will be found to be fully sup- 
ported by the following cases : 

Wilhams vs. Houghtaling, 3 Cowen, 86 
(reprinted in Appendix hereto). 

Tillotson vs. Preston, 3 Johns., 229. 

Davis vs. Fargo, Clarke’s Ch. Rep. (N. Y.), 
470 (reprinted in Appendix hereto). 


~ 
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Starr vs. Richmond, 50 Til, 276 (reprinted 
i) Appendix hereto). : 

Righter vs. Stall, 3 Sandf. Ch. R., 608. 

Toll vs. Hiller, 11 Paige, 228. 

Jenks vs. Alexander, 11 Paige, 619. 


fn Jenks ef v/ vs. Alexander ef «/., 11) Paige, 619, 
the Chancellor lays down the ftollowime rules in respect 
of the application of yeneral payne which wre made 
hetore the priuctpal is chine 


i In the pplication ot pavinents which wre made be- 
fore the principal oft the debt becomes Lue, the follow- 
ine rules are to be observed : 

* Where the principal is not due, but the interest is 
due, the payment must tirst be applied to pay the im- 
terest then due, and residue towards that part of the 
principal which will first become due and payable, so 
as to stop the interest pro fvnto trom the time of such 
pavinent. 

ai But whee mi nether principal Or inter sf hus heeonv 
Jive at the time of the payment, the amount paid should 
be applhed to the extinguishment of principal and in- 
terest ratably, so as to extinguish a part of the princi- 
pal and the interest which has aecrued upon the part ot 
the principal thus extinguished.” 


The case of Toll vs. Hiller, 11 Paige, 228, 1s m point. 
The view of the Court appears from the head note. 
which is as follows: 


“Where the solicitor of the complamant refused to 
receive from the defendant a partial payment on the 
complainant’s mortgage as a payment to stop interest, 
but consented to receive it as a deposit, with the under- 
standing that if the complainant would take the same 
asa pavinent and allow interest, it should be endorsed 
Qh} the Inorteae ; ruil the complaimant refused io ve 
COLL th. TG | nl NN the whole deht MES paid - but sub- 
sequently the solicitor handed over to the complamant 
the money, with the understanding that the latter was 
not to allow interest thereon until the residue was paid, 
of which the defendant was informed, and the defend- 
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ant acquiesced in such arrangement ; aad the complain- 
Gut, Ol PEC Peri the MONEY, used at as his owns Held, 
that the defendant was equitably entitled to have the 
money applied as a payment on his mortgage as of the 
teva Katies received and used hy th complamant 


In Riehter vs. Stall, 5 Sandford Ch. R., 608, the jude- 
ment of the Court is set forth in the head-note (which 
the opinion fully supports), as follows : 


“Where about two-thirds of the sum secured hy a 
mortgage was pruud at a tnne when a small amount was 
due for interest, and when no part of the principal 
(which was payable in ten annual installments) was ac- 
tually due, and there was no direction given by the 
debtor, norany actualapplication of the payment made by 
the creditor, it was /e//, that the law must make the 
application, and that after discharging the interest due 
the balance must be applied ratably to the exonera- 
tion of all and each of the mstallments of principal se- 
cured by the mortgage.” 


In McElrath vs. Dupuy, 2 La. An., 520, 523, Kina, 
J., delivering the opimion of the Court, says : 


“Neither the principal nor the imterest of the note 
sued on was due at the date of the payment. ‘The 
credit is, therefore, ~*~ ~~ * to be upplied bi 
to that part of the debt which the debtor had the 
ereatest interest in discharging, which was the princi- 
pal, as upon that interest was accruing.” 


The Court, in its opinion in the case of Williams vs. 
Houghtalhneg, supra, Says : 


“When, according to the terms of a bond payable by 
installments, interest cannot be demanded till the prim- 
cipal is payable (as in this case), payments made on 
an installment not due and payable should be applied 
to the extinguishment of principal and such proportion 
of interest as has accrued on the principal so extin- 
cuished. For instance, an installment on a bond of 
*500 is due on Ist of January, 1825, with interest from 
the Ist January, 1824; on the Ist July, 1824, the ob- 


——- eee ee 


wer am 


——- ee ee 


ligor pays 8207; the 87 should be applied to pay the 
six months’ interest accrued on S200, and the S200 ex- 
tinguishes so much principal. If the whole be applied 
to the extinguishment of principal no interest could be 
recovered upon the principal money extinguished, for 
interest ceases and is not due after its principal is 


paid.” 


The Court cites the case of Tillotson vs. Preston, 3 
Johns. Rep., 229. the head-note of which reads that, 
“Tf a party accepts the principal of his debt he cannot 
‘afterwards sue for the mterest.” Same pomt ad- 


judged, Comparet vs. Ewing, 8 Blackford (Ind.), 528, 


where the Court says : 


“Tf a creditor receive the principal sum due him, as 
such, there is nothing on which to sustain an after . 
action ; he cannot sue for the interest.” : 


The above case of Houghtaling vs. Williams is re- 
printed in full in the Appendix hereto. 
It was cited and followed in the following case : 
Miami Exporting Co. vs. Bank, 5 Ohio, 


YO. 


WALKER, . 1 the case of Starr ef a/. vs. Richmond, 
530 Lil... 276, SMP, SVS: 


“Tt appears to be more equitable and just that when 
the holder receives money before it is due, ona demand 
drawing interest, that it should be applied, im the ab- 
sence of any agreement to the contrary, to. the princi- 
pal. Otherwise, by loaning the sum thus received, he 
would, in effect, compound the interest or have placed 
at interest, before its maturity, a larger sum = than his 
original claim. In other words, he would receive in- 
terest on the maker's money as well as his own. After 
the principal and interest both became due it would be 
otherwise. The Court below, we think, erred in ap- 
plying any portion of the payment made before the 
maturity of the note to the extinguishinent of interest, 
but should have appropriated the whole of the payment 
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to the principal. The judgment of the Court below 


must be reversed and the cause remanded.” 


[This case is. for convenient reference. reprinted in 


full in the Appendix hereto. 


THAT THE PAYMENT OF THE 33,000,000) EXTINGUISHED 
THE DEBY OF THE STATE ¢ri// further appear if the case 
ix viewed from another stand pot, The State dias ad- 
vertised the road for sale for an alleged default of the 
company inthe payment of interest due January 1, 1882. 
The Trustees maintain that the State has been already 
paAtp by the plaintiffs the full amounY’ of MONEY to which 
it would be entitled in equity if a sale of the entire road 
should be made by the Governor, and hence such sale 
should be perpetually enjomed. 

The Acts of 1851, 1855 and S74 all provide that 


“af the company makes detivult in the payment of in- 
fevest oy principal, it shall be lawful for the Gorervor to 
SELL THE ROAD AND ITS APPURTENANCES to the highest 
bidder at auction, on six months’ notice, or to buy in 
the same at such sale for the use and benetit of the 
State, subject to such disposition aT respect ot such road 
or its proceeds as the LEGISLATURE may thereafter di- 


rect.” 


If the Governor sells he must. sell the entire road. 
He cannot sell part of the road, even though the sale is 
for default in the payment of a single semi-annual in- 
stallment of interest. The statute makes no provision 
for a sale of part of the road, and it does not seem to 
contemplate svc/ sale (Record, p. 18, Sec. 11). 

The effect of a sale by the Governor, therefore, would 
seein necessarily to be to make the entire debt from 


the company to the State at once to become due. 


4~. 


4~. 
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The principal of the State debt is $3,000,000. Sup- 
pose the road sells for 5,000,000, and the question 
arises, as it would, as to the disposition of the pro- 
ceeds between the State and the other mortgage credi- 
tors of the company? A court of equity would mar- 
shal these proceeds, and to that end the debt of the 
State would be treated as ‘Aen due, and «// the State 
could Pee He Or re haan would he its Sf OO OH) ad In« 
fi i’¢ x/ yp) ty the date ot the ASeerer S 

equity would compel the State to apply at once the 
Whole «mount received, as follows: Ist. To the pay- 
ment of any sidferest due up to the date of the sale; and, 
2d. ‘To the payment of the prnespa/, whether then due 
by the terms of the contract or not. 

Thon psou nN, Hludson, Law Rep., 10 Kyq., 497, de- 
claves this principle ina decisive manner. 

This principle is distinctly held in| Fowler vs. John- 
son, 26 Minnesota, 338, 1880, in which the material 
facts and points decided appear clearly in head-note 
prepared by the Reporter, Judge YounG (a former 
member of the Court), and which is as follows: 

Mortgage Cif4 Strgle Parcel s— horeclosure for Tnstal/- 
meut, Where there is a mortgage containing a power 
of sale, upon only one tract or parcel of land, to secure 
debt payable in installments, the mortgagee may tore- 
close upon any installment coming due, but such fore- 
closure exhausts the lien of the mortgage upon the land 
sold. The same land can be sold) but once under the 
stune mortgage. There can be a second sale to satisfy 
a subsequent installment only when there remains 
land not sold at the first sale. | 

Ne. — A pplication of Surplus di [ercess Of Tnstall- 
meut then Due. Where a mortgage, pavable in install- 
ments, authorized the mortgagee in case of default in 
principal or interest, ‘to sell the hereby granted prem- 
ises, at public auction, and convey the same to the pur- 
chaser in fee simple, agreeably to the statute im such 
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ease made and provided, and out of the moneys arising 
from such sale to retain the principal and interest which 
shall then be due on the said notes, together with all 
costs and charges, and pay the overplus, 1f anv, to the 
sud parties of the first part, ‘Sand one installment 
being pavable, the imorteavee foreclosed under the 
power, and, there being but one tract, sold the entire 
mortgaged property for a sum more than enough to pay 
such installment, and costs and charges, held, that he 
might apply the overplus towards paying the install- 
ments not vet payable.” 


In delivering judgement Clnef Justice GILFILLAN 
sald : 

“ Our conclusion is that, under a power of sale ima 
morteage, pavable in installments, there can be but one 
sale of the same tract; that such sale, although made 
when only a part of the mortgage debt is due, is made 
on account of the entire mortgage, and exhausts its 
lien ; and that the proceeds of the sale must be applied, 
tirst, toward satisfaction of the amount then due on the 
morteage debt and costs of sale; second, if there be a 
surplus, to the part of the mortgage debt not then pay- 
able ; and third, if there be then any surplus, it is to 
be paid to the mortgagor, so that the security of this 
mortgagee, as agninst the land mortgaged, is gone, and 
he must look to the fand made by the sale.” 


The NADL principle was the DAsis of the decision D)a A {- 
eott vs. Bynnn, 17> Wallace, G3, which was the ease of a 
sale under a power in a deed of trust or mortgage, 
which provided that the money should be paid in 
three installments. There was power to sell on any 
default, but no express stipulation to declare the whole 
debt due on the failure to pay any one installment. ‘The 
entire property was sold on the non-payment of the 
first installment, the others not being then due. But 
as the property Was Incapable of division without in- 
jury, the sale was sustained. The Court, through Mr. 


Justice SWAYNE, thus vives the reasons for its judgment ; 


-——_ — 
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The mortgage, while it authorized a sale of the en- 
tire property in the event of any default, expressly 
provided that if there should be a sale, the amount 
“then cue,” with costs and charges, should be retained, 
and the overplus—if any—paid over * unto the party of 
the first part, Ins heirs, administrators or assigns.” 
Such a clause has not the effect to make the entire debt 
dueand collectible upon the first default. Dut the property 
ly, ‘ef rca pabl of divisor wrath out A pMery, and having all 
heen properly sold together. melded (f fund su iter vt fo 
Prey thie whole rE. Af. (In well t hae jpst thd pyre hie mpelerdlite us 
the one overdue, UNDER THESE CIRCUMSTANCES IT WAS 
PROPER AT ONCE TO PAY THE FORMER AS WELL AS THE LAT- 
TER, STOP THE INTEREST AND EXTINGUISH THE ENTIRE LIA- 
Binivy. ‘The hen of the mortgage continued upon the 
fund as it subsisted upon the premises before they were 
sold. If a Conrt of Chancery had administered the 
fund it would have so applied it. Such is the settled 
rule in equity. Here the mortgavees, having applied 
the fund as a court of equity, would have applied it im 
conformity to this principle, there is no ground for 
complaint on the part of Olcott. When there is a 
power and discretion, such as existed in this case, touch- 
ing the sale, a court of equity will interpose only on 
the ground of bad faith.” 


The trust relations of mortgagor and mortgagee, for 
the purpose of a semi-annual account or for any other 
purpose, cannot be perpetuated beyond a foreclosure, 
whether by decree or an irredeemable sale under a 
power. 

We urged the proposition contained in Point IV. 
hereof, in the Cireuit Court. But that Court held 
against us on this poimt, on the ground that the Act of 
Mare 26, LSS1, constituted the special Jae of the CONE 
as aginst the parties, and our payment having been 
made thereunder, we were entitled only to such interest 
as the State would have gained or made, if the Act of 
1SS1, as to the use and investment of our moneys, were 
complied with,—as will be fully shown in our next 


Point. 


Ve 


SUT IF THE Cour’ SHOULD HOLD THAT THE PAYMENT OF 
JuNE 207TH, 1S81, WAS NOT A PAYMENT IN PULL, THEN WE 
MAINTAIN THAT THE AMOUNT DECREED BY THE COURT BE- 
LOW IS LARGELY IN EXCESS OF THE TRUE AMOUNT WHICH 
SHOULD HAVE BEEN PAID OR DECREED TO BE PAID TO EN- 
TITLE THE COMPLAINANTS TO THE RELIEF sovuGHT. No 


SUCH AMOUNT WAS NECESSARY TO INDEMNIFY THE STATE. 


The discussion of this subject leads us at once to 
the consideration of the principles upon which the 


Circuit Court proceeded in determining that the com- 


plainants, in addition to the 83,090,000) which was | 


paid on June 20, 1881, and the additional pavinent of 
$90,000 on the 3d of October, 1882, was required to 
pay the further sum of 8476,049.27 (Reeord, p. 207), 
with three per cent. interest from May 11, 1885, until 
that amount should be paid, in order to make a pay- 
ment in full or entitle the complainants to the rehef 
sought. 

The Cireuit Court in its opinion (Record, p. 196) laid 
down the principles which should be applied i order 
to determine what sum, in addition to the said amounts 
already paid, should be paid in order to make the 
payment a payment in full. 

These principles were : 

‘Ts r : 

(1) That the respondents were bound to use or in- 
vest in accordance with the Act of the General As- 
sembly of Missouri, approved March 26, 1881 (Record, 

- . _ 
p- 47), with reasonable promptness, the 83,000,000 paid 
into the State Treasury on the 20th of June. 1881. 

(< rh " e . 

(2) That said respondents are bound to vive to the 


complainants credit for whatever could have been saved 
to the State by such use and investment : 


4!) 


(3) That the complainants were bound to pay to the 
State asa condition precedent to the assigninent to 
them of the State's lien upon the Hannibal and St. 
Joseph Railroad Whatever Sulu 11 vdcition to said 
3,000,000 and the proceeds thereof so invested or used 
would completely indemnity the State aginst loss ” 
(Reeord, p. 196). 


As the Court adopted what was styled in the discus- 
SIONS the Indemnity theory,” it becomes Hhecessarv ac- 
curately to know the condition of the Nhute deht referred 
fo in the said Act of ISS1, to the payment of which, or 
any portion thereof, and the interest thereon as it be- 
comes due, that act requires all funds coming into the 
sinking fund, including the money paid by the com- 
plainants, to be applied. 

The State Auditor's report (printed in the Record at 
page 1835) gives a Table showing that when the Act of 
Mareh 26th, S81, was passed the funded debt of the 
State of Missouri, exclusive of bonds issued to the Han- 
nibal and St. Joseph Railroad Company, amounted to 
$16.259.000. The same report (Record, page LS6) 
shows that the bonds issued to the Hannibal and St. 
Joseph Railroad Railroad Company, not meladed in 
the $16,259,000 of general State mdebtedness above 
mentioned, amounted to 82,999,000. 

Table A of the Master's report gives the amounts and 
dates of maturity of the State Aid bonds issued under 
the Acts of 1851, 1855 and 1874 as follows : 

Master's Report (Record, p. 169). 


ot) 


Table A, /ist of Tlannibal ane S/, Suse pli a hil Bonds 
outstanding apler Suly r. [NS] : 


‘NUMBER OvT. Wukn Due. Amount. 
Oe aera bens Nov. 10, 1886 eee aeeeeceessa teense 500,000 
I ic eitns sarnacsnneneongene Pebruaty 26, 1660 ii. ccs ccscavccves 1.000.000 
I a ti capinis inane «veal Life. Se ee 
is sak ceekdstneinse ssenve vamaiil FUREY 2, ROD sssiscnvcvncncsinsccsees 203,000 
165 ee pei bebeecnesnseneeal FOMUATY 1, FOOG.. cscnsceccsereccus 16,000 
eer ‘cei nines — July 1, 1896...... uals: Beason ars (1 1,000 
EE er ere oe ae PRY 1, FOS csiexscpenensetued vgans 17.000 

RG ADIN oc icin sinnen s ciasdiecedcgeesbon Koike dévens =? 999 000” 


There were included in the 16,259,000 of general 
State indebtedness 31,270,000 six per cent. Renewal 
Funding Five-Twenty bonds of the State, which were 
then payable or about to become payable, but whieh 
were not due until fifteen vears thereafter. These are 
the bonds referred to in the Act of ISSI (Record, }). 
47), as option bonds, known as Five-Twenty bonds, and 
in the Opinion of the Cireuit Court (pp. 197, 198), and 
are so called because the State had an option to pay 
them after five years and within twenty vears from the 
date of their issue. A Table of these bonds (Exhibit 
A3), furnished and put in evidence by the State 
Auditor (page 655), will be found in the record (at page 
880). 

All these bonds became subject to call and payment 
before any of the money paid by the complainants was 
actually applied under the Act of ISS1, and all of them 
were on the 10th day of August, 1882, actually paid by 
the State out of $3,000,000 of money which had been 
received from the complainants. 

This fact is thus stated in the Opinion of the Circuit 
Judge : 


é The fact 1s, however. AS LOW uppears in proof, tht 
“no option bonds were called in or paid until Aueust 


hh? ~ 


mm. 


‘hr ~ 


» Seid Sedeeneienaecenien wet arainns: vere 


June 20, 
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“10, 1882, when allof sueh bonds outstanding, amount- 
“ing of principal to 31,270,000, were called in and paid 
out of the 85,000,000 received from the complain- 
ants © (Record, |. 19S). 


. 


o 


» 


ee 


The 


printed in) 


State Auditor's 
Record, Pp- IS] —-1S7), shows (on page 181) 


teport for ISSL and 1882 (re- 


both the payments and snvestinents by its State Fund 
Commissioners under the Act of Mareh 26, LSSL, out 


of this 85,000,000 as follows : 


LIANNIBAL AND Sr. Josevin RaiLRoAp CoMPANY. 


ISS1. Dr. Cr. 
By Treasurer's Receipt ..... =3,090,000 OO 


[882. 


Cet. FZ. Ey TRCARWICMD TOCCI ie: ccsscscccsccssases 90,000 00 
ISS1. 
July 1. To interest paid on Hanni- 
baland St. Joseph bonds 
for July 1, ISG ....05 | nsecns =90,000 00 
July 7. To cash paid for Hannibal 
and St. Joseph bond No. 
Sa )cae Scene divbeavaietunn: 1,000 00 
I882. 


To cash paid for interest 

maturing January 1, ISS82, 

on Hannibal and St. Jo- 

SOT DOGIES::. siseniisens nnxies 90,000 OO 
To cash paid for 1270 Mis- 

sourl Renewal Funding 

bonds of 81,000 each and 

accrued interest...........:. 
To cash paid for 1171 UL. 

Reg. 4 per cent. bonds of 

=1,000 cach and premium 

OE II ities vnsicaiinininvniasaiess 
To cash paid for 20° Mis- 

souri State bonds proper 

of 1,000 each and ac- 

crued interest....... ......... 20,200 00 
Aug. 23. To eash paid for 156 Mis- 

souri State bonds — of 

1,000 each and accrued 

ROTO sta vcaicdviienecmnsen: 157,560 OO 
To cash paid for 122 Mis- 


Jany. 1. 


Aug. 10. 


282.700 O00 


— 


*) 
Auge. 28. 


390.345 00 


a 


Aug. 28. 


Aug. 28. 


souri bonds of sundry 
series, including premium 
and acerued interest....... 138,399 60 
To eash invested in. other 
DIE. crsindgkcadudaus 3 al 795 40 
Total....cccccccceceeeeeeee, 180,000 O00 3,180,000 00 


me 


oe 


Referring to the State Auditors Report, just given, 
and to the further use which was made by the State of 
the complainants’ money, the Circuit Judeve states in 
his Opinion as follows (p. 19S) : 

“Tt also appears that on the 25d of August, 1882, the 
© Fund Commissioners invested SLBS.5399.60 in the pur- 
‘chase of 122 Missouri bonds, including premium and 
‘eecrued interest, which bonds bore six per cent. per 
 saium interest and matured at various dates.” 


Referring further to the State Auditors statement, 
above given, and to the use made 1) the State of the 
money paid by the complaimants, the Ciremt Judge 
(Record, page 199) further says : 

“It also appears that a further sum amounting to 
“$176,000 principal was paid ; twenty bonds and one 
“hundred and fifty-six bonds were paid out of money 
“ yeceived from complainants in the purchase for can- 
“ cellation of past-due bonds of the State.” 


Reterring further to the State Auditor's statement, 
above given, and to the use made of the money paid by 
the complainants, the Circuit Judge in’ his Opinion 
(Record, page 199) says : 

“ After calling in and paying off all the outstanding 
“ Pive-Twenty Option bonds, and after paying off the 
“ past-due bonds above named, and making the above- 
“mentioned investment in Missouri bonds, there re- 
“mained a large balance to be invested in United 
“ States bonds,” which investment appears by the said 
tuble to have been actually made amounting to $1,399,- 
¢)> wd 
$45). 


The same Auditor's report (Record, page 185) shows 
that after the application of the complainants’ money, 
us appearing in the foregoing Table, there remained of 
the Funded Debt of the State, exclusive of the Hanni- 


bat 
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bal & St. Joseph Aid bonds, $13,979,000, maturing as 


follows: 


In 1SS2 $6,000 


rs a vei paiehab wher etelinae Aw mba hee 170,000 
cocae EOE EO TOT ar i Er eae 4.000 

| OI ii6: Giese epee ae, .. 1,856,000 

© SOs 65 ka how as ve niche lace atic Stk ace te 

Oh ig oie PR ee re 


848.000 
242 OOO 


oo 18 @ G2 8 4 .&_ 8 BS 
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ae Sf BF FS 2 © €@2 HS 26 2 8 - 4 62S 8 2 as 2. 2 2 Se ee eee 


ES Es as Wks awk <a lee eke 7 354,000 
© RE ice wore oo) aah Raa eke 489 000 
S95. 628.000 


QL Missouri Consolidated Certifientes 
of Indebtedness, held in trust for the 
School and Seminary Funds... .. toss. OOO 


ee = 
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The money paid by complainants having been in part 
applied in payment of State debts, and in part cirested 
as above shown, and the amounts and dates of maturity 
of the remaining indebtedness of the State, both that 
incurred in aid of the Hannibal and St. Joseph Raal- 
road Company and that having no relation to that 
company, being as above shown, if was necessary to 
determine in the final decree, /s¢, what credit or benept 
the complainants WOE ¢ ntitled fo heeause of the UWS already 
pute of their MONEY : and 2d, what further heen t Or 
credit were they entitled to for such furthe MSE of that 
HWLOWMEY (Is the (oust could SCC West HECOSSUPILY, rit COlM- 
plianuce with la, he TG Li the future. 

The Opinion of the Court and the Decree based 
thereon were that because of the payment of 31,270,000 
of Option Bonds, the complainants were entitled to a 
credit of six per cent. interest which the State would 


otherwise have continued paying upon those bonds ; 


dA 


that because of the purehuse and retiring of the 122 un- 
matured six per cent. bonds of sundry series, the com- 
plainants were entitled to a like credit upon the prin- 
cipal amount of the bonds ; that because the savestimecit 
of 81,399,345 in Government bonds, the complamants 
were entitled to a credit at the rate of three per cent. 
per annum, which was the net income therefrom as 
avreed upon by stipulation. That as to the moneys 
which were used in the payment of $176,000 of matured 
State bonds, and the moneys which were used in the 
payment of accrued interest upon the various bonds 
taken up by the State, the complainants should have no 
other or further benefit than if the same sums had been 
invested in governments. 

The sum of 8476,0 £9.27, which the deeree requires 
the complainants to pay as Indemnity to the State, is 
arrived at by charging against the Railroad Company 
the full amount of interest which the State is and will be 
required to pay upon the outstanding Hannibal and St. 
Joseph State Aid bonds and deducting the annual credits 


above mentioned. 


THE COMPLAINANTS INSIST ¢hat in the ascertainment of 


this Nidhi the following ¢ PROPS WOVE peade hg 


(A) For all money which was actually used in pay- 
ing matured debts of the State, whether of principal or 
interest, a credit of six per cent., the legal interest in 
the State of Missouri, should have been given, in ae- 
cordance with the principles and the authorities set 
forth in the foregoing Point No. TV. 


(Bb) The decree ought to have considered that, in ac- 


eordance with the provisions of the Act of Mareh 26, 


—?e° ee 


me 
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ISS1 (Record, page 47), as rapidly as the State debt or 
any portion thereof became or should become due, the 
moneys paid in by complaimants and invested in Gov- 
ernment bonds would be taken out of that investment 
and apphed in the payment of the debt, and in com- 
puting the amount necessary to indemnity the State, 
the Railroad Company and the complainants should re- 
eclve a credit of six per cent. upon the amounts so ap- 
plied from the dates of their application. 

The Tables above mentioned show that of the funded 
debt of the State there will become due mn the vear LSS6 
$2,556,000 ; in the year L887, 34,157,000, and in the 
year L888, 83,184,000, 

Not only does the Act of IS881 specitically ippro- 
priate the moneys paid in by us to the discharge of that 
indebtedness “as 7ft falls due but the Constitution of 
Missouri forbids the renewal of the indebtedness so 
long as the money received from us is in the Sinking 
Fund and requires such application of that fund. 

Missouri Constitution (reprinted in Appen- 
dix No. 11 hereto), Art. 4, See. 44. 
Art. 10, See. 8. 
Art. 10, See. 14. 


THE OBJECTION made below that the amounts to pay 
this indebtedness might be raised by taxation, is met by 
the fact that the Legislature in the Act of LSSI1 spe- 
cially appropriated this money for such payment. The 
Legislature has determined that instead of taxing the 
people to pay the whole of the State debt as it falls 
due, the payment shall be made out of this fund so 
far as it goes. 

We further submit, in answer to this objection, that 


the Legislature, by the Act of March 26, 1881, in an- 


+ 7 r tnis if fy the complunants 

. means of «lisposing of the fund. has directed, 

if it ex Ti pil wlitication. that this tund shall 

t to pba vin nt of State elt ra is it falls die 

i Legislature h the right so to enact anil to leave 

the S25 sinking fund to be invested under the Act 

tf [ss] If they ha | intended tO make any exception 
f this kind, it id have been stated in the Act. 

In short. the Act of March 26, 1881, IS, aecording to 

: the spe dal law of this case; and if so, it 1s 

tto be altered by inserting provisions and excep- 

tions not inserted by the Legislature. (See omitted 


itter, post, p. 71, Note.) 

( The decree erred in not giving to the complain- 
tints an benefit from the pavinent which must neces- 
sarils be tande of S500.000 of the Hannibal and St. 
Jose i h State Aid bonds, which became due in) Novel- 
ber. IS86. and the $1.000.000 of said bonds which be- 
come dne in February, 1887. 

It is manifest, whatever may be said as to the gen- 
eral Indebtedness of the State, that when those bonds 
become due they must be paid. The complaimants are 
entitled to have them pac, and to have them port aut of 
the fund coutributed hy them: and when they have 
been paid the State will thenceforth be obliged to pay 
interest npon only the remaining 81,499,000 of State 
Aid bonds which were issued under the Renewal Act 
of 1874. 

The situation of the State will then be as follows : They 
will have paid with money which we provided S1,500,000 
of the bonds issued to the Hannibal and St. Joseph 
Railroad Company; they will continue liable upon S1,- 


499 000 of such bonds, bearmg six per cent. interest, 


Soe ne ae ee es: en ee ee 


ay 


and they will also have paid out of the money provided 
by us §1,270,000 of their six per cent. option bonds and 
“176.000 of their matured six per cent. bonds of the 


State of other issues. 


THE FIFTH REQUEST made by complainants of the 
Master appointed by the Interlocutory Decree was as 
follows (Record, page 193): 


“Fy tth. That the Master report what sam would be 
necessary as aforesaid if an allowance is made in favor 
of the complainants at the rate of six per cent. per an- 
num upon S1,446,000, already used out of the said fand, 
as shown by the Auditor's report aforesaid, in paying 
the six per cent. bonds of the State of Missouri, and if 
the balance of the said fund is kept invested at the rate 
of three per cent. per annum until the same can be used 


In prying the bonds issued in aid of the Hannibal and. 


St. Joseph Railroad Company, which become due No- 
vember 10, LSS6, February 28, 1887, and the remainder 
thereof apphed upon the said bonds which will become 
due July 1, 1894." 


In answer to this fifth request, the Master's Report, 
Table H (Record, page 179), shows that if the complain- 
ants received the benetit of the payment of the State 
debt already actually made under the Act of ISS81, and 
the payments that must necessarily be made of the 


aforesaid H. & St. Jo. State Aid bonds falling due in 


ISS6 and LSS7T as specified in the said request, the 


more which would be HECESSUL UY fo snd mani ty thre Ntate, 
trstead of heing $476,049.27, mould be S1S4 004718, 
with interest from January 1, LSS5. 

If the State is not bound uncer the Act of ISS1 to 
apply the moneys received from the complaimants to 


the “ payment of the State debt or any portion thereof, 


5O 


ticipation of this very payment by the complainants 
and as a means of disposing of the fund, has directed, 
Without exception or qualification, that this fund shall 
be applied to the payment of State debt as it falls due 
The Legislature had the right so to enact and to leave 
the $250,000 sinking fund to be invested under the Act 
of 1881. If they had intended to make any exception 
of this kind, it would have been stated in the Act. 

In short, the Act of March 26, 1881, is, aecordinge to 
the decree, the special law of this case; and if so, it 1s 
not to be altered by inserting provisions and excep- 
tions not inserted by the Legislature. (See omitted 
mnatter, post, p. 71, Note.) 

(C) The decree erred in not giving to the complain- 
ants any benefit from the payment which must neces- 
sarily be made of 8500,000 of the Hannibal and St. 
Joseph State Aid bonds, which became due in Novem- 
ber, 1886, and the $1,000,000 of said) bonds which be- 
come due in February, L887. 

It is manifest, whatever may be said as to the gen- 
eral indebtedness of the State, that when those bonds 
become due they must be paid. The complainants are 
entitled to have them paid, and ty have thee ‘it pad aut Of 
the fund contributed hy them . and when they have 
been paid the State will thenceforth be obliged to pay 
interest upon only the remaining $1,499,000 of State 
Aid bonds which were issued under the Renewal Act 
of 1874. 

The situation of the State will then be as follows : They 
will have paid with money which we provided $1,500,000 
of the bonds issued to the Hannibal and St. Joseph 
Railroad Company ; they will continue liable upon $1,- 


499,000 of such bonds, bearing six per cent. interest, 
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and they will also have paid out of the money provided 
by us 81,270,000 of their six per cent. option bonds and 
“176.000 of their matured six per cent. bonds of the 


State of other issues. 


THE FIFTH REQUEST made by complainants of the 
Master appointed by the Interlocutory Decree was as 
follows (Record, page 195) : 

“A rth. That the Master report what sum would be 
necessary as aforesaid if an allowance is made in favor 
of the complainants at the rate of six per cent. per an- 
num upon 31,446,000, already used out of the said fund, 
as shown by the Auditors report aforesaid, in paying 
the six per cent. bonds of the State of Missouri, and if 
the balance of the said fund is kept invested at the rate 
of three per cent. per annum until the same can be used 
in paying the bonds issued in aid of the Hannibal and 
St. Joseph Railroad Company, which become due No- 
vember 10, 1886, February 28, 1887, and the remainder 
thereof applied upon the said bonds whieh will become 
due July 1, S94." 


In answer to this fifth request, the Master's Report, 
Table H (Record, page 179), shows that if the complain- 
ants received the benefit of the payment ot the State 
debt already actually made nuider the Act of 1581, and 
the payments that must necessarily be made of the 
aforesaid H. & St. Jo. State Aid bonds falling due in 
[886 and SST as specified im the sud request, the 
anionne which mould be MECESSUVY aD Hndemnity thre Ntate, 
instead of ly, aT) SATO O4IL 2, would be SIS4OILTS, 
with interest from January 1, L885. 

If the State is not bound under the Act of ISSI1 to 
apply the moneys received from the complainants to 


the “ payment of the State debt or any portion thereof, 
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as it becomes due,” the equity and rieht of the com- 
plainants to have it taken out of the -_ stinent mM 
Governments and Missouri bonds and apphed to the 
payment of the H. & St. J. State Aid bonds as they fall 
due, is so manifest and clear that if would seem to be 
unnecessary to discuss it, if this equity and right had 
not been denied by the decree appealed from. 

it the wWoneyV received from the complamants Is hot 
to be applied as directed in the Act of ISS, then we 
submit that it is to be dealt with according to the gen- 
eral principles of equity applicable to the circumstances 
under which the money was paid and received, the 
State’s refusal to pay it back, and the use the State has 
made of it. 

1. The payment was made by the complaunants with 
the distinct understanding on their part, that it was a 
full payment and that it was received as such. 

The res geste of the payment oecurred in New York 
on June 20th, when the legal and only authorized 
parties to it, the trustees on the one hand and. the 
State Treasurer on the other, met. 

The testimony shows beyond all question that the 
Fund Commissioners, including the Governor as well 
as the State Treasurer, had. on the lsth of June, pre- 
determined in Cini event not to make (thi AUSSI vid of the 
State's lien, even if the proposed payment was made 
and accepted. 

The testimony further shows (Govwr CrirreNDEN’S 
evidence, p- 416, Ans. 160), that the State officers had 
resolved, as a part of their plan, wot to erplain to Mr. 
Lusley the paper (Exhibit A2, p.879, 649) which they had 


prepared as embodying their decision ; that is, not to 
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communicate to him their purpose not to assign the 
State’s hen. 

This pre-determination was carried out to the end. 
The testimony as to what took place on June 20th is 
substantially without conflict. Ma. Rotsron acted for 
the trustees In makine the pavinent, and he gives a 
Clear account of what was said and done, and of his 
understanding of the effect of the payment and of Cer- 
tificate Which the State Treasurer, under Section 2, of 
the Act ot LS65, Cave him (Record, pp. 452 456, 419 - 
424), 

All the witnesses agree that no explanation was 
mide of the meanine of the words ‘on account.” No 
statement was made by Mr. Cuaprer, the State Treas- 
urer, that it had been finally resolved by the State's 
officers not to assign the hen, even though the money of 
the trustees was received. This the State Treasurer 
mits in his testimony. The Treasurer knew that the 
trustees were buying and paving for the lien. When 
asked by Mr. Rotsrox tor the Certificate, which the 
Act provided the Treasurer should give, it was his 
duty, knowing what he knew, to have refused to give it 
at all: or, if he did give it, he should have notified Mr. 
Rotsron that the Governor would not make the ex- 
pected assignment. Mr. Rotsron says that if the 
Treasurer had done this, the money would not have 
been paid, and the negotiation would have then and 
there ended. 

The Certificate operated to mislead, and did, in fact, 
mislead the complainants, whether so intended or 
not. 

The mere giving of that Certificate, without explana- 
tion and in pursuance of a pre-determined purpose 
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not to make any explanations, accompanied wit): 


60 


the promise of the State Treasurer to retain the * orig- 
fnal” and deliver it to the Governor (which he atterwards 
did), was what induced the payment of the &5,090,- 
OQ, 

The facet that the State officers came to New York to 
receive the moneys as well as all that was said at the 
time of the payment was calculated to create, and did 
ereite, the impression that an assignment of the State's 
lien would follow in due course. Not only did the 
Treasurer promise to transinit to the Governor the cer- 
tificate of which he gave a duplicate to Mr. Ronsrox, a 
proceeding which implied in itself a compliance with 
the Act of 1865, and wholly unauthorized, unless that act 
was comphed with, and wholly illusory and deceptive, 
if it was intended to deny that the act bad been com- 
phed with ; but when Mr. Ronsron, asking for informa- 
tion as to the nature of the duplicate certificate which 
was given him said (as the State Treasurer Chappel 
himself swears and admits), ‘7 | Rolston | a/// /eep, or 
| should heep, this paper until { get the AUSSIE nt.” the 
TREASURER SAID, “ Des, that is proper.’ 


Evidence of Chappel, page 734. 


Here was a transaction of unusual magnitude between 
eentlemen of high character on the one side, and high 
officials on the other having no personal pecuniary in- 
terests at stake. Everything tended to disarm suspicion 
on the part of the trustees. The relation was one of 
actual trust and contidence. 

The State officers were led to take this course by 
reason of their fear ot the legal effeet ot the proposed 
tender, if the trustees’ offer was rejected ; and hence the 


State officers did not say (as we submit they ought to 
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have done), * We reject vour offer;” and did not com- 
municate to the trustees in any manner (as it was 
their duty to have done) that although they had de- 
termined to receive their money if it were offered, yet 
they had also determined not to UISSIGI the State's lien. 

On the undisputed facets of the case, this conduet-— 
this silence this non-communieation (in the language 
of the books) of “a material fact, thatis, a fact which 
‘ substantially the consideration for the contract, 
“and which is peculiarly jin this case exclusively | 
‘within his own knowledge ” (Chitty Cont., Perk. Ed. 
IS60, p. 755)--this suppression of a fact (to use the 
words of Lord Romitty) On the faith of which alone 
“ the contract | payment] was made; of a fact which 
“at was well known would prevent the contract [pay- 
™ ment. anal whieh Meats suppressed for that purpose,” 
affects the receipt of the money by the State’s officers 
With an equity, which would entitle the complaiants 
to have the Hien, or else to have the money paid back to 
them, although there was no actual fraud or evil design, 
and although what was done “ amounted in the opmion 
of the party to nothing more than a justifiable artifice 
or to a fair attempt to obtain a reasonable advantage.” 

Smith, Manual Eq. (7th Ed.), p. 83, and 


authorities. 


2. The complainants could under the circumstances 
either insist upon the payment bemg one in full, and 
upon having an assignment of the len, or upon having 
the money returned on the grounds of failure of con- 
sideration, mistake and surprise. 

The sole object of the trustees was to buy the State's 


. ry e ‘ ry 
lien. This was the basis of the whole transacticn. The 


2 


trustees have parted with the money of their cesturs que 


trust. It was not received on any debt or lability of 


theirs. The State has parted with nothing. It was in 
no worse position by reason of the payment. It would 
have been in no worse position if compelled to return 
the money. The trustees have received nothing tor 
the money. The State had no equity to retain it, if the 
consideration for which it was paid was withheld or 
could not be given. 

The answer sets up that the road and property 
covered by the State hen is* worth eight millions of 
dollars, and is ample security to the State.” 

Therefore the State would be equitably bound to 
assign the lien or give back the money. 

A STATE, in a business transaction of this kind, is 
subject to the same rules of law and equity which apply 
to ordinary suitors. 

Briscoe vs. Bank of Ky., 11 Peters, 257. 
Curran vs. Arkansas, 15 Howard, 504. 


As AD total Talure oF consideration (In «f distinct qround 
of relief, see opinion BLackburn, J., in Kennedy ys. 
Panama, &c., Co., L. R., 2 Q. B., 580, 1867. 

Claflin vs. Godfrey, 21 Pick., 119, 13, 14. In this 
ease the Court says: 

« The general pronciple ws well settled, that wher THE 
CONSIDERATION TOTALLY fitls, where nothing 
Passes hy the attenipted franster OF COMVEYANCE, the apnownd 
paid May he recovered back. And the application of the 
principle Joes not at all depend Mpou the question whether 
the failure arose From LPHOPANCE of law or of fact.” 


uls ‘Oo mistake aid Surprise (iN grounds of relief - 


Mr. SPENCE in his celebrated Treatise Ol) the Equit- 
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able Jurisdiction of the Court of Chancery, treating of 
this subject, says : 


“The next class of cases in which the Court of Chan- 
cerry has applied the principles of equity and COn- 
science, in reference to legal rights, are those whieh 
range themselves under Lenorance and Mistake, in- 
cluding what may more properly be called Inadvert- 
ence (| Spence a., O52). ‘6 As regards mistake AYIS- 
Ing from ilenorance, a distinction was taken in the 
Roman Law, as with us, between ignorance of law and 
lONorance ot fact. A distinction MOEN taken hy Pupinian 
MY, i’¢ yard Se HPHOPANECE ot law oc accord tng ho him. it (/ 
Ahbef isi hictd heen dpulbitcedl hia his HPHOPANCE of the lane TO 
PART WITH WHAT WAS HIS OWN, Ae wirght recover it or be 
placed die state Pito ‘ hut the pre NE LLNE of HJNOVUNEC of law 
could not bie axel hy enahle (f /’ PSO fo ACQUIRE WHAT HAD 
NOT BEEN HIS OWN OR TO BETTER HIS CONDITION” (1 
Spence Equity, 63: 

This distinction, so clearly stated and so reasonable 
in itself, is one which is constantly recognized and ap- 
plied by the Courts of Chancery. The Court cannot 
fail to notice how exactly, how precisely, how fully it 
applies to the facts of the case under consideration. 

On the subject see, also, the luminous judgment of 
Lord Westbury in Cooper ys. Phipps, L. R., 38 H. L., 
149, L867: 8S. C. below, 17 Trish Ch., 79; Lord Justice 
TURNER'S Opinion in Stone vs. Godtrey, 5 DeGex, M. 
& G.. 76. 90: also in 3 DeGex & J., 501, Sir Wo. 
Pace Woop'’s (afterwards Lord Haruerty) judgment 
In Saxon Life Ass. Co., 2 J. & H., 408. 

. s ° 1 » 

Lord Justice James’ judement 7 7e Congdon, L. &., 
9 Ch. App., 609, IS¢4 (at p. OL+4). 

Daniell vs. Sinclair, L. R., 6 App. Cases, 181, 
190. ISSL «full discussion and examina- 
tion of cases). 
Hau, Vice-Chancellor, instructively dis- 
cusses subject in Jones vs. Clitford L. R., 
8 Ch. Div., 779, 780, L876. 
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The judgments of this Court : 
Hunt vs. Rousmaniere, 8 Wheat. R., 17-4. 
S.C., 1 Pet. Sup. C. R., 1, 15, 14. 
S. C., 2 Mason C. Cc. R., 342: 3 Mason 
C. C. R., 294. 
Snell vs. Ins. Co., 98 UL S., 85. 


Such being the equities connected with this payment, 
the complainants, after they discovered that the State 
officers would not assign the lien, offered to receive 
back the money, and put the parties m stuf yuo. This 
was refused. And the amended bill was filed praying, 
inter alia, for a return of the money at a time when it 
was all in the Treasury of the State. Wile this con- 
troversy was thus pending the State se/ the moneys 
paid by the complainants In making the pavinents and 
in the investments before shown. 

Under these circumstances we insist if the State is 
not bound to apply it as specifically provided in the Act 
of 1881 that the complainants have a Apr cic equity lo 
have the part of it t}; us mvesterd ra Croee Prinient and Mis- 
sourt bonds applied lo the peeyuenut of the Hf. & St. Joe 
Stute Aid bowls as they fall due, 

If so applied, the amount yet required to be paid is 
only $184,034.18, with interest from January 1, 1883, 
and not $476,049.27 as decreed. 

The complainants insist that if all the propositions 
for which they have hereinbefore contended should be 
rejected by the Court, nevertheless, this basis of eom- 
putation furnishes the extreme limit of the amount to 
which the State would be entitled upon any just appli- 


cation of the theory of indemnity. 
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VI. 


THIS IS NOT A SUIT “AGAINST ONE OF THE Uvtrrep 
STATES, [. E., AGAINST THE STATE OF MISSOURI. WITHIN 
THE MEANING OF THE ELEVENTH AMENDMEMT OF THE 


CONSTITUTION, 


The State is not a party to the record. 

The Governor, Treasurer and Fund Commissioners 
are mitde defendants, but the mere fact that officers of 
the State are defendants does not defeat the federal 
jurisdiction, although the interests of the State may be 
consequentially oreven directly aftected by the judement 
which may be rendered. 

Whatever diversity or supposed diversity of opinion 
exists in the various decisions of this Court upon this 
subject, the case at the bar falls within no judgment or 
even dissenting opinion against the jurisdiction. 

WHAT IS THIS CASE ? 

[It is one in which the Governor of the State is the 
actor. He advertised the H. & St. J. R. R. for sale for 
an alleged failure to pay the six months’ interest on the 
State Aid Bonds, which fell due January 1, 1882, 
amounting to 890,000. 

At this time the State had in its possession $3,000,- 
O00, which the plaintiffs had paid to its treasurer on 
the preceding 20th of June. The Governor of the 
State chose to proceed in this way instead of by suit, 
and thereby became as much an actor as if he had 
brought suit. His course necessitated the filing of a 
Bill by the plaintiffs as trustees te stay the immediate 
threatened advertisement and sale of the railroad by 


the State, and to protect the bondholders under the 
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special three million mortgage of April 380th, 1881, of 
which the plaintiffs were trustees, and whose rights they 
represented in their capacity as trustees. The ground- 
work of the Bill was the undisputed payvinent of the 
$5,000,000 which the plaintiffs claimed was a payment 


in fall; at allevents, a payment more than thirty times 


lareer than the amount of interest which fell due Janu- 
any Ist. ISSZ: and in either event, the leo effect of 
such pavinent Wiis to extinguish the threatened nioht to 
sell under the power of sale provided for in the Acts of 
851 and 1855. After the payment of the 33,000,000 
the Legislature never passed any act directing the Gov- 
ernor to make this sale, nor did) the State attempt to 
assume the responsibility for his act in advertising the 
sale. When the plaintifts discovered at the hearing for 


an injunction bef re Mr. Justice M ILLER that there Wats ih 


dispute as to the effect of the payment of these three ; i 

millions im money, and that it was still in the Treasury . & 

of the State, they offered with the consent of the Rail- F 

road Company to receive it back and to put all parties | 

in statu quo. This offer was refused and thereupon the , 

Amended Bill was filed ; and the company, in order to 

stay another advertisement, was obliged subsequently to 

pay $90,000 in addition to the 83,000,000, i 
Now, in this whole business—in the issue of the 

bonds and the receipt of payment—the State sustains 

towards the plaintiffs and the Railway Company s/imp/y 

the relation of a creditor having the SUE rights and no 

more, that any other creditor having the same coutract i 

would have. In other words, the State of Missouri is ; 


asserting sunply the right of a creditor and lien holder 


and not any right in her sovereign character. In the 


Ree » 


Gataaien a4 
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OF 


language of the Supreme Court of Missouri relating to 


this very subject, 


“The Governor, in the sale of the roads, 1s not act- 
Ing in his political or executive capacity; he is not 
carrying out any of the powers delegated by the con- 
stitution; he is simply acting as a special agent, m 
obedience to power committed to him by an act of the 
Legislature, which saw proper to entrust him with the 
particular function, but it might have devolved the 
duty upon any other person as well” (State vs. Mchkay, 


43 Mo., 599). 


This suit in its whole essence 


and effect is not a suit 


specifically to enforce any executory contract with the 


State against its will; is not a suit relating to the State 


in its political or sovereign character or capacity ; and 


it is not wz suit to control it 


in the nacdministration of its 


public or political duties or powers. Neither in form nor 


effect Is it a sult against the State at all. 


It issimply a 


defensive suit against certain officers of the State who 


on the case made by the bill are inequitably claiming 


to exercise powers which have no existence, and whose 


exercise are in violation of the law of the State as well 


as of the general principles of equity jurisprudence. 
Woopson (2 Dillon, 18s, 


ry , s ‘ . . 
THE CASE OF 


Mu rpe MK 


VS. 


affirmed by the Supreme Court, 22 


Wallace, 251), was 


precisely likely the present one both as to parties and 


subject matter. 


The plaintiffs in that suit were trustees 


of bondholders and the Pacific Railroad Company had 
paid into the State treasury 35,000,000 under the Act 
of 1868 in full discharge of the Hen and claim of the 


State. In 1875 the General Assembly of 


Missouri 


passed a concurrent resolution reciting grave doubts as 


to the constitutionality of the said Act of LS68, and 


directing the Attorney-General to institute and prose- 
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eute all suits and other proceedings necessary to en- 
force the rights and claims of the State against the 
Pacific Railroad. Under this power, the Governor, by 
the advice of the Attorney-General, advertised the 
Pacific Railroad for sale under the original statutory 
hen in favor of the State. The Cirenit Court granted 
an injunction agaist Woodson, the Governor, and 
overruled the objection that the Federal Court had no 
jurisdiction (20 Dillon, 204). The final decree of the 
Circuit Court was appentled from, asd affirmed by this 
Court (22 Wallace, 251). The able and learned counsel 
for the State do not seem to have renewed in the Su- 
preme Court the objection to the Federal jurisdiction, 

THE SUBJECT OF THE JUSTICIABILITY OF A STATE and 


what are to be considered suits against a State within 


the meaning of the 11th Amenment have been so often 


discussed before this Court and considered by it in 
recent years, that we do not conceive it hecessary or 
useful to elaborately enter upon the subject. The case 
at bar seems to us clearly to fall within’ the great and 
leading case of Oshorn vs. The Bank (9 Wheat., 738); 
and the comments of Myr. Justice Marruews in the 
Virginia Coupon Cases (114 ULS., 295), are here entirely 


applicable. 


“ Aithough,” says the learned Justice, “the plaintiff 


below was nominally the actor, the act in itself is purely 
defensive. Its object is merely to resist an attempted 
wrong and to restore the slautus in quo as it was when 
the neht to be vindicated was invaded. In this respect 
it is upon the same footing with the preventive remedy 
of injunction in equity when that jurisdiction is invoked, 
and of which a conspicuous example, constantly fol- 
lowed in the Courts of the United States, was. the case 
of Oshorn Us, Lhe Bank of the Cnited States, why? supra. 


We refer to the discussion in the muvority opinion in 


69 


Virginia Coupon Cases as superseding the necessity of 
any extended argument on the part of counsel in this 
Case, 

The opinion of the dissenting Judges, delivered by 

Mi. Justice Brapiry in the Virginia Coupon Cases, 
bases the dissent distinctly upon the ground that those 


sults were in effect suits “to coerce the State into the 
fulfillment of its contracts or other obligations to indi- 
viduals by the instrumentality of the Federal Judic- 


. = “4 . ere 
LUV (page d82), 


He admits (page 335) that the citizen, whenever his 
lite, liberty or property is threatened by unconstitutional 
acts, may defend himself in various ways, adding : 


“ But this is where the State or its officers moves 
against di. The right to these means of protection 
and redress against unconstitutional oppression and 
exaction is a very different thing from the right. fo co- 
erce the State into the fulfillment of its contracts.” 

‘All the eases,” he ‘says, “that are cited from the 
books in which redress has been afforded to individuals 
by the Courts against State action, are cases arising out 
of the first elass and not out of the second ; cases of 
State agression and not of refusal to fulfill obligations,” 


elting Oshor vs. The Bank of fhe Onited States and 
various other cases, upon which he comments thus : 


“Tn all these cases the State has attempted to do 
some unconstitutional act injurious to the party, or 
some net which it had entered into a contract not to 
do, nnd redress was sought against such aggressive act ; 
they, none of them, exhibit the case of a State declin- 
ine to pav a debt or to perform an obligation, and the 
party seeking to enforce its performance by judicial 


? .- sper? 
process — (page eo). 


He summarizes the dissenting view (page 332) as tol- 
lows: 


“Tn other words, in consequence of the amendment, 
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no State can be coerced into a fulfillment of its contracts 
or other obligations to individuals by the instrumen- 
tality ot the Federal Judiciary. /t is true at eannot pro- 
ceed against thew COMLPOLY lo its contract, hit aA thie other 


hand if cannot be proceeded agaist Out its Oden contract, 


Conceding, as this dissent does, the soundness of 


Oshornvs. Lhe Bank and the many like eases which 


have followed it, and agreeing with the majority im the 


proposition that when a State becomes an actor through 


its agents and officers in a wrongful and inequitable 


proceeding against others, that such officers may be 
proceeded against in any proper form of action to pre- 
vent the threatened wrong or to redress it, if com- 
initted ; the result is that we have an entire consensus 
of judicial opinion that the case at bar is not a suit 
avuirst the State of Missouri within the meaning of the ) 
11th Amendment of the Constitution. , 

The Governornor is only authorized to sell the road . Oo 
on the Company's default. The Bill alleges fall pay- 


ment and that there was no defauit, hence no author- 


ity to sell. The Governor’s act in advertising was ‘a 
wrongful act of that officer and this suit is to restrain | 
him, and is in no sense a suit against this State. . 
The preliminary relief sought is merely for an injune- : 
tion to stay the Governor mm making the sale pew/lente fr 
lite, and the tinal decree asked for is in essence one that / 
having paid the full amount of the debt, the injunction ; 
should be made perpetual. It is true that among the 
prayers for relief is one that the Governor shall assign a 
the State’s len, as directed by the Act of 1865. This m ‘ 


is on the assumption that full payment has been made, 
and being a duty which the act of the Legislature spe- 


cially devolved upon that officer, a decree that he shall 
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perform such duty does not make such decree one 
against the State of Missouri within the Lith Amend- 
ment. <A finding and decree that the plaintiffs have 
paid the full amount of the debt, and thereby in equity 
have become subrogated to the rights of the State, 
would have the same legal effect as an assignment for- 
mally made by the Governor, all of which can be de- 
creed without requiring either the State or the Governor 
to do any act whatever. If the Court shall find that 
the payment already made did not fully satisfy the 
State debt, it can decree, as in the ordinary course of 
practice, that, as a condition of having a perpetual in- 
junction, the plaintiffs shall first pay such further sum 
as the Court shall find is needful to make the payment 
a payment in full. 

JoHN FF. DILLON, 

Enintu Roov, 


For the Complainants. 


NOTE.— What tollows should be read as if in- 
€ 


serted on p. 56, ante, after the word * Legislature’ 
and before letter (C). 


On this basis, viz., application of our money to State 
debt as it falls due and meantime a three per cent. 
investment in Governments, the deficiency on July 1, 
1881, was, according to the Master's computation and 
report, S147,751.34. 

Reeord, p. 175, Table D, Master's Report. 


(Request thus answered, see pp, 191, 192). 


02 
On the same basis, except that an allowance of 
$250,000 for annual sinking fund, commencing August 
1, 1881, the deficieney July 1, 1881, was $256,244.40. 
; ’ - : ; ' 
Record, p. 177, Table F, Master’s Report. 
(Request thus answered, p. 195). - 
If the $250,000 sinking fund is deducted for every 
year except 1881, the deficiency was $201,919.41. 
Record, p. 176, Table E, Master’s Report. 
(Request thus answered, p. 192). 


APPHN DIX. No. 1. 


WILLIAMS vs. HovGuTraLina. 3B Coren. 86. 


Referred to in Brief, vufe, p. 42, and reprinted in full 
for convenient reference, | 
Rule for casting interest where bond is payable by installments, 
and the interest, though it runs from the date, is not demandable 
Hill the installment falls due, and a payment is made on an install- 
ment not due and payable. 


STATEMENT OF Facts. Corevant on the assignment 
of a bond executed by Wihigton and Thompson to the 
defendants, and by the latter assigned to the plaintiffs, 
with a covenant that SL508.L8 principal and = interest, 
besides costs, were due at the time of the assignment, 
Which was dated the 2d dav of November, 1816. The 
bond assigned was dated March 51, 1805. The condi- 
tion was that if the obhvors should pay to the obligees 
$4,250, viz. “S750 on or before the Ist day of May, 
L804: SS75 on or before the Ist lay ot Macy, LSO5 ; SS75 
on or before the Ist day ot Mary, ISOG: SS75H on or be- 
fore the Ist day of Macy, LSO7, and S875 on or betore the 
[st day ot May, ISOS, with the interest at 7 per cent. 
per annum from the date on each and every paviment 
is they become clue. then.” ote. 

Qn this bond were Indlorsements as follows: ‘ Re- 
ceived January oth, L804, of Mahar Whigton and Robert 
Thompson, Jun., the sum of 750, beme the first pay- 
ment on the obligation, and the imterest due thereon. 
Received ‘ut the Siilhie thine S?0 Ct} the second paVvinent 
on the within obheation. Received June Ist, L805, of 
Robert Thompson, Jun., the sum of £369, 18s. Td. in 
full for principal and imterest of the second payment on 
this obligation. and also received the same day £100 
on the third payment ino part thereof. Received July 
96, 1806, 8350; January Sth, L807, S854; June 22d, 
ISL], S300; Mav 25d, LS12, 8500; January 27th, TS14, 
500; January 28th, 1815, 8450; February 24, L815, 
$100.50.” 
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Upon a case containing these facts it was submitted 
upon What principle the imterest should be calculated, 
and how the payvinents should be apphed, and agreed 
that the clerk should colupute the interest according to 
the rule which the Court might direct, and that a cog- 
novit should be given tor the sum thus ascertained to 
he clue. 

CURIA. When, according to the terms of a bond 
pavable ly installments, Interest cannot be demanded 
till the principal is pavable (as in this case), payments 
made on an installinent not due and pavable should be 
applied to the extinguishment of principal, and such 
proportion of interest as has acerued on the principal 
so extinguished. For imstance, an installment on a 
bond of S500 1s due on the Ist of January, 1825, with 
interest from the Ist January, 1824; on the Ist July, 
1S24, the obligor pays S207; the S7 should be applied 
to pay the six months mterest accrued on S200, and 
the 8200 extinguishes so much principal. 

If the whole be apphed to the extinguishment of 
principal, no mterest could be recovered upon the 
principal money extinguished, for imterest ceases, and 
is not due after its principzal IS parc, (Tillotson vs. 
Preston, 3 Joluns. Rep., B29, ) 

RULE ACCORDINGLY. 


Davis vs. Parco anp orHers, Clark’s Chancery Reports, 
“470. 


| Referred toin Brief, ar/e, p. 10, said reprinted in full 
for convenience of reference. | 


A made a morteage without bond to B, dated December 9th, 
1836, for 86,520, with interest thereon, to be paid in ten vears, with 
the liberty of paying such sum within the ten years as he might 
elect to pay, and which, if paid at a certain bank, should) apply on 
the mortgage. There was a farther condition that A should, at the 
expiration of three, six and nine vears from the date of the mort- 
gave, pay Ba sum Which should be equal to one year’s interest of 
the whole mortgage money. A, soon after the execution of the 
mortgage, paid B nearly S800 in two payments, and after the ex- 
piration of three years B filed a bill to collect the money claimed to 
be due at that time. 

Held, that the payments applied upon the principal of the mort- 
evee to be applied at the time they were made, and not to the pay- 
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ment of the sums required by the mortgage to be paid three years 
thereafter, and that, notwithstanding such payments, A was bound, 
at the end of three years, to pay the amount stipulated by him to be 
paid at such time. 


STATEMENT OF Facrs. This is a bill to foreclose a 
mortgage executed by Fargo to the complainant, 
December 2Oth, LS36. for 6.520, without any awecom- 
panving obligation. = The condition was for the pay- 
nent of S6,520, with interest thereon, im ten years from 
date, “with the liberty anid nicht, however, of paying 
at the Bank of Genesee, at any time within the said ten 
vers, such part of the said sum of 36,520 as the said 
party of the first prurt might elect to pay, which Paty - 
lent pitcle is aforesaid, nicl passed to the credit 
of the snid party of the second part in the said 
bank, shonld apply on the said indenture of mort- 
enee, with the farther condition, also, that ‘ the 
sic party of the first pont should at the expiration 
of three years, at the expiration of six years, and 
at the expiration of dane years from the date of the 
said Mortoave, and at each and CVOErYy time afore- 
sud, pay a sum which should be equal to the mterest 
of the whole of the principe! sum, thereby secured, for 
one vear. The bill states that there was paid upon 
sud mortgage, January 2d, L857, 8560.85, and Jie 
12th. ISBT. S250. and claims that there is due thereon 
the sum of 8456.40. The answer is put 1 hy ‘ 
purchaser of the mortgaged premises, and admits all 
the facts, but insists that the payinents made should 
apply upon the interest that may be adjudged to be 
due, and denies that there was, at the time of filing the 
bill, any sum due upon the said mortgage. 


The cause comes on fer hearing upon bill and 
answer. 


B. Priva te and D. H. CHanpirr, for complaint. 
H. Gay, for defendants. 


THe Vick CHancenton: It seems to be understood 
by the counsel, upon the argument, that the case was 
presented im this shape for a hearme to obtain the 
decision of the Court upon the proper construction of 
the condition of the mortgage, under the facts set forth 
in the bill. The mortgage was dated m December 


1836, with a condition to pay 36,520 in ten vears, with 
interest. No pavinent was required to be made within 
the ten years, except, that at Intervals of every three 
vears from the date of the mortgage, the mortgagor was 
to pay a sum equal to one yes interest upon the 
whole principal ; but there was a privilege reserved to 
the mortgagor, if he so elected, to pay any portion of 
the mortgage money, by passing it to the credit of the 
morteagee in the Bank of Genesee. ‘The Inill avers 
that in L357, the mortgagor made two payments, but 
does Hot aver that it was at the place, 11) the MWwnaNe Lr, 
or at the cleetion ef the Morteavor, 11) PUPSUAahce of the 
privilege reserved to lim in the condition of the 
morteave. The bill claims that there is due the sum 
of 8456.40, which is one vears interest HWpon the whole 
principal of 6,920, and which sum would be due by 
the terms of the mortenge December 29th, 1859. The 
defendant INSISts that as the pavinents nade Were, SO 
far as it appears from the bill, general and not specific, 
and not iade in pursuance of the reservation in the 
condition; and as the amount of such  pavments 
exceeds the stun of 3456.40, that there is nothing now 
due upon the mortgage. This mortgage is in effect 
conditioned to pay 86,020 with interest, in’ four mstall- 
ments, viz.: 3456.40 at the expiration of three vears ; 
the same amount at the expiration of six vears ; the 
sme amount at the expiration of nine vears ; and the 
balance of the principal and interest in ten years from 
the date, with the privilege to the mortgagor of paying 
anv mnount upon the principal which he chose, within 
the time, if such payvinent was made in a particular 
mode. If this was a mortgage simply for the payinent 
of money by installments, and general payments dad 
been made and received upon it before the tirst Snustall- 
ment became due, to an amount larger than such 
installments, it is very clear ai bill would not be 
obtained for the collection of — such installment—it 
would have been paid. 

The general principle is) familiar, that a debtor 
making a payment, has a right, at the time of makine 
it, to indicate or direct to what particular debt or 
obligation it shall be applied. If he fails to do this 
the creditor, who received it, has a right to ap- 
ply it upon existing clums as he shall think proper. 
If the payment is general and the receipt is general, 
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and there is no specific applieation of it by either 
party, the Court will make the appleation recording 
to the justice and reason of the case, and cenerally 
will apply it tothe indebtedness due first in point O 
tiie. 

The statements in the bill make this a ease of gen- 
eral pavinent, without mV specific application by 
either party. It would have been better for the com- 
platneant, if the facts had warranted, to have averred that 
the payments were made at the place, in the manner, 
and to be apphed upon the principal pursuant to the 
hberty elven to the morteavor i) the condition of the 


’ 
. 


morteage. This averment, [To apprehend, would have 
avoided all doubt as to the result. The mortencee 


stipulated to have lis money paid at particular times 
and in particular sums. . This was his part of the bar- 
cain. It was granted, as a favor to the mortgagor, to 
pav larger sums if he pleased—this would reduce the 
principle, and of course diminish the interest ; but amy 
pavments made under this madulgence would not dis- 
petise with the necessity of also miiking the other 
pavinents according to the mstrument. The one would 
be made as aimatter of Induleence, and was for the 
benefit of the mortengee—the other coull be claimed 
as matter of right, and was what the mortgagor had 
stipulated for in any event. 

The difficulty here is, to know how these payments 
were made ; and, as the pleadings give us no light, we 
shail have to make an appleation of it according to 
the equity of the case and the presumptions that fairly 
arise from the facts. These payments were made very 
soon after the mortgage was executed, and more than 
two vears and a half before any money became due. 
There was a privilege reserved to the mortgagor, to make 
such pavinents reserved evidently as a favor to him. 
This, of itself, amounts to a strong presumption that the 
payments were made ino pursuance of this privilege. 
These pavinents, so apphed, would reduce the amount 
of principal, and, consequently, the amount of mterest 
to be eventually paid ; but if itis to be deemed that 
they were made for the purpose of meeting installments 

one due more than two years thereafter and one more 
than tive vears thereatter—he would, | apprehend, lose 
the interest upon the payments for so long a time inas- 
muchas the installments to which it is asked to have 
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them applied did not bear interest. This) strengthens 
the presumption that the payments were intended to be 
made under the privilege reserved tn the mortgage, and 
to reduce the principal. Whatever the intentions 
were, it seems to me that the interest of the mort- 
vagor at that time, and the justice of the case, would 
dictate that it should be so applied : and being so ap- 
plied, the consequence follows that the sum of 8456.40 
is now due. 

There must be the usual order of reference to com- 
pute the amount due and to grow due, and ascertain 
the situation of the mortgaged premises, 


FRANKLIN Srarr and Aveusrus Srarr, Appellants. vs. 
Roti Ricumonp, Appellee (50 TIL, 276). 


APPEAL FROM MADISON. 


| Referred to in Brief, vi7e,p. 48, and reprinted in full 
for convenient reference. | 


1. Where a creditor receives money before it is due, on a demand, 
drawing interest, such payment, in the absence of all agreement to 
the contrary, should be applied to the extinguishment of the prin- 
cipal. 

2. The rule is diilferent after both the principal and interest be- 
come due. 


This suit was instituted by the appellee against the 
appellants and Kate Starr, wife of said Augustus, by 
bill to foreclose a mortgage. 

The bill is im the usual form, and process was issued 
and defendants brought into Court to Mav Term, 1862. 

At the Mav erm, 1862, default of the appellants 
was taken and bill exhibited and note referred to the 
Master to compute amount due on same. 

On the 27th of May, the Master made his report of 
amount due, as follows : 


PN IN 5s whe coke rae see -...84,000 00 
Interest at ten per cent., from Aug. 1, 1855, to 
10th Nov., 1857..... ...... ee eae 


“4.509 86 
weyueent Mow. 10,3851 .. o.oo 5 s cased ec vuas 2 O91 16 


x2 418 70 


— 
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Luterest from Noy, 10,1857, to May 27, 1862, 
at ten per cent........ ive lieeepekes sere On 


Amount due complainant on said note and se- 


acs = curity of said mortgage ........... ...S0,080 52 
To which re port the ap pe ‘tlants exce pte a. for the rea- 
son that the Master had mistaken the law as to the 
mode of computation of said interest. 
The note and endorsement are made a part of the 
reeord, hy bill of exceptions, its follows: 
Iuus., Maptson Country, Aug. 1. 
=4,000. | 
Four vears after date we jointly and severally prom- 
ise to pay to the order of E.S. Hull four thous: and dol- 
lars, for value received, with interest at ten per cent. 
per annum until paid. 
(Signed) PRANK STARR, 
AUGUSTUS STARR. 
, Indorsed : 
: Pay to the order of Dr. M. P. Breckenridge. 
ee ae EK. S. Hv. 
7 ALTON, November LO, 1857. 
Received on the within note two thousand and ninety- 
ohe and sixteen one-hundredths dollars. 
($2,091 15) 
F Pay to the order of S. Pomlinson. 
M. P. BreckENRIDGE. 
Pay to the order of Rolin Richmond. 
| S. POMLINSON. 
: The defendants insisted that the mode of computing 
F sald interest should have been as follows : 
a Caleulation on the sum of 34,000) to day of 
| it a EAE OARS RES 6M ss eR 4,000 00 
“fa From August 1, 1856, to November 10, 1857, 
A: San gi aa 4 i RSS bess DOD Sb 
Then deducting iia from principal 
Wich eka Aas Rak eas tees wae 4,000 O00 
— Payme nt Nove mbe ee ee re 2.091 16 
. Bseavetgs PRINCE. 2... 6. oo kok ok oe wes S1L90S S4 
Interest on balance from November LOth, 1857 
| to 27th May, L862, time of report........ S67 98 


Amounting to the sum of... . 2. 6.6 bec ee: 82.776 82 


SU 


Add interest accrued before payment ........ “509 86 
Leaving balance due of.....0 7... ....353,286 68 
Being an error of. . ; %31 S84 


Which errors the defendants praved the Court to 
correct, or refer the same to the Master for true com- 
putation according to law. 

The Court overruled the exception, to whieh the de- 
fendants excepted, and the Court gave a decree for 
complainant for the sum of 85,518.52, and that the de- 
fendants be foreclosed, ete. 

The errors assigned are as follows : 

The Court erred in overruling the exception to the 
Master's report. 

The Court erred in approving the Master's report. 

The Court erred in entering a decree against th> 
appellants to pay the said 83,518.52, or stand ‘fore- 
closed. 

And they pray that the decree be reversed, ete. 

SevH 'T. Sawyer, for Appellants. 

The only question presented in this case is as to the 
correctness of the manner computing the mterest on the 
note and mortgage set out in the record. 

The payment being made upon the note long before 
the note or any of the interest became due, the pre- 
sumption is that it was paid upon the principal, as that 
Was be:wing interest. 

The rule laid down by Chief Justice McKean was: 
“The rule of computing interest must be such that the 
interest of money paid before the time must be deducted 
from the interest of the whole sum due at the time ap- 
pointed by the instrument for making payment.” 
(Tracy vs. Wyckoff, 1 Dall, 124; Kessam & Hazard, 
Ex’s, vs. Burrell, Kirby, 326; Dean vs. Williams, 17 
Mass... 417: Connecticut vs. Jackson, 1 Johns. Ch., 13 
18; Merideth vs. Banks, 1 Halstead, 408; Wilhams et 
al. vs. Houghtlington & Revier, 3 Cow., 86.) 

In this last case a note by Judge Thompson lays 
down the rule, and refers to the rules adopted in sev- 
eral States. 


Davis for Appellee. 


Waker, Je “ When the payment in controversy was 
made, neither principal nor interest of the debt was 
due. Nor did the maker of the note exercise his right 
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to appropriate it to either. The holder also’ failed, 
when he mdorsed the payment on the instrument, to 
specity whether it was to iupply on the one or the other. 
In the absence of any positive proof, or anything spe- 
cific, it leaves the intended application to inference, or 


the law to make it. 


The holder of the note was not bound to receive a 
partial pavinent on the debt, nor was the maker then 
bound to pay any portion of the note. It was both 
voluntarily made and received by the parties, indepen- 
dent of any legal obligation. The use of the money 
was doubtless worth, to either of them, the interest the 
note was drawing. Tf it had not been to the holder, he 
would not have been willing to receive it until it was 
due. Nor can it be inferred that the maker would be 
inclined to pay a debt not due, drawing no imterest, m 
prefereuce to one that was. It would seem the rule 
that of two debts due, one drawing interest and the 
other not, when the law has to make the appleation, 
that it must be apphed to that which draws no interest, 


ennnot be applied in this class of cases. 


[tf OPPeurrs lo he VOLE equitable ernie yust thieat hie fi th 
holder recerves OMEN he tore it iS lan OWT demand draw- 
Li jnterest. thot it should he applied, vy, bhi absence or 
CLI AGPCE ML wl to the COMEFAPI, ly the principal, 

Otherwise. bi louning th. NL thus PEC heed. he mould. 
in effect, compound thi pate rest, Or have placed att snterest 
before its niaturity f larger N¢EG then his original clan. 

In other words, he would receive interest on the 
makers money as well as his own. After the principal 
and interest both became due, it would be otherwise. 
The Cowt below, we think, erred in applying any por- 
tion of the payment made before the maturity of the 
note to the extinguishinent of interest, but should have 
appropriated the whoie of the payment to the princi- 
pal. The judgment of the Court below must be re- 
versed and the cause remanded. 

Judgment reversed. 


APPENDIX No. II. ; petnG coxsrirurionaL AND 


STATUTORY PROVISIONS NOT PRINTED IN THE RECORD. 


Constitution of Missouri, 1875, Art. 4, 
Sec. 44. 


“The General Assembly shall have no power to con- 
tract or to authorize the contracting of any debt or 
liability on behalf of the State, or to issue bonds or 
other evidences ot Indebtedness thereof, except in the 
following cases : 

inst. In renewal of existing bonds, when they can- 
not be paid at maturity, out of the sinking fund or 
other resources. 

SECOND. On the oceurring of an unforeseen emer- 
gency, Or castal deficiency of the revenue when the 
temporary hability curred, upon the recommendation 
of the Governor first had, shall not exceed the sum of 
two hundred and fifty thousand dollars for any one 
year, to be paid in not more than two years from and 
after its creation. 

THirp. On the occurring of any unforeseen emergency 
or casual deficiency of the revenue, when the temporary 
hability incurred or to be incurred shall not exceed the 
stun of two hundred and fifty thousand dollars for any 
one year, the General Assembly may submit an act 
providing for the loan or for the contracting of the lia- 
bility, and contuning a provision for levying a tax 
sufficient to pay the interest and principal when they 
beeome due (the latter not more than thirteen years 
from the date of its creation), to the qualified voters of 
the State, and when theactsosubmitted shall have been 
ratified by a two-thirds majority, at an election held 
for the purpose, due publication having been made of 
the provisions of the act for at least three months be- 
fore such election; the act thus ratified shall be irre- 
pealalle until the debt thereby ineurred shall be paid, 
principal and interest.” 


83 


Art. X., See. 8, of the Constitution of 
Missouri. 


“The State tax on property, exclusive of the tax 
necessary to pay the bonded debt of the State. shall 
not exceed twenty cents on the hundred dollars valua- 
tion; and whenever the taxable property of the State 
shall amount to nine hundred: million dollius the rate 
shall not exceed fifteen cents.” 


Art. X., Sec. 14, of the Constitution. 


“The tax authorized by the sixth section of the 
ordinance adopted June 6th, one thousand eight hun- 
dred and sixty-five, is hereby abolished, and hereatter 
there shall be levied and collected an annual tax sufficient 
to pay the accruing interest upon the bonded debt of 
the State, and to reduce the principal thereof by a sum 
not less than two hundred and fifty thousand dollars, 
the proceeds of which tax shall be paid mto the State 
Treasury ; and appropriated and paid out for the pur- 
poses expressed in the first and second subdivisions of 
section forty-three of Article TV. of this constitution. 
The funds and resources now in the State Interest and 
State Sinking Funds shall be appropriated to the same 
purposes, and whenever said bonded debt is extin- 
etuished, or a sum sufticient therefor has been raised, the 
tax provided for in this section shall cease to be 


assessed. 


Act March 31, 1885. 


On Mareh 31, 1885 (Laws of Missouri, 1885, pp. 38, 
48) the State passed an act entitled “dn Act to provide 
for issuing Funding bonds in redemption of bonds of the 
‘State maturing in the Years ISS6, ISST and 1385 i 

The following are the material parts of this «ct so far 
as they bear upon the present suit. 


Sd 


The preambie is as follows : 

“Whereas, The outstanding bonds of the State ma- 
turing in the years 1886, 1887 and TS8S88 are in excess 
of the revenues of the State applicable to their redemp- 
tion; and 

Whereas, The maintenance of the credit of the State 
is of the utimost Importance and should ever be guarded 
with the most zealous care; therefore, 

“Sree. Ll. The fund commissioners shall eause to be 
prepared and issued in accordance with the provisions 
of this act, funding bonds of the State of Missourl sufh- 
client to meet the maturing indebtedness thereof as the 
same nuey occur in excess of the means otherwise pro- 
vided forthe payment of said maturing mdebtedness. 

“Spro.2. Said bonds shall be payable in twenty vears 
from the date thereof, but redeemable at aE AY time at 
the pleasure of the State after five vears from the date 
thereof. When said bonds are prepared for siguature, 
as herein required, they shall be placed in care of the 
fund commissioners and remain under their care and 
custody until ciisposed of as hereimatter provided. 

“See. 3. The bonds hereby authorized to be issued 
shall not exceed seven million dollavs in amount: shall 
be denominated ‘State of Missouri funding bonds.’ 

“Sro.o. The proceeds of all bonds sold under this act 
shall be promptly apphed to the redemption of bonds 
maturing in the years 1886, 1887 and IS888, and no 
State officer shall receive any fee or other emmolument 
whatsoever for the performance of any of the duties re- 
quired of such officer by this act. 


Act of March 29, 1875, Authorizing the 
Issue and Sale of Renewal Funding Bonds 
(i. e., Option Bonds). See Laws 1875, p. 19. 


Src. 2. Said bonds shall be payable twenty years 
atter date, but redeemable at the pleasure of lhe Nhate 
at any time after 7re vears from the date thereof, and 
hefore twenty vears from date, and shall bear interest 
at a rate not exceeding sar per cent. per annum. | As 
ssued they drew six per cent. interest. | 
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Act of March 26, 1885, to Appropriate 
Money for the Support of the State Gov- 
ernment for the Years 1885 and 1886. 


Src. 2. There is hereby appropriated out of the 
State Treasury, chargeable to the State Sinking Fund, 
to be used in the redemption and purchase of bonds, 
the sum of two million three hundred thousand dollars 
(82,300,000), this sum to include whatever sum the 
State mav realize from the case of Roswell G. Ralston 
chal. vs. Thomas T. Crittenden ef a7, now pending in 
the Supreme Court of the United States, for the pay- 
ment of Commissions for services to fiscal agent of the 
State, the sum of four thousand dollars (8+4+,000), for 
the contingent expenses of the Fund Commissioners, 
including postage, expressage, advertising calls for 
bonds, and other necessary expenses, the sum of six 
hundred dollars (3600). 


Same of 1885, p. 4, approved March 26, LSS». 


[10588 | 


Nov. 18, ’86.—100. 
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Sanuary 6, Original bill filed. ..... ..660.0600 00605 
February 10, Offer in Court to receive back mone Vv 114), 
125, 128, 139 
> back mone a: TLS), 
125-128, 346, 3 
March 13, Governor advertises railroad for sale... 4 
March 20, Amended and ae bill filed 


February 27, Formal oifer to rece 


March 23, Injunc ‘tion Eee ee eee 128 
August 8, McCrary's (J.) first opimion.............. 153 
‘Injunction order continued in foree on 
condition of paving S90,000.......... 158 
‘s ** Stipulation as to reasonable time and 
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Acts of the Legislature. 
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First spoken of by Easley, W. Dowd, 265. 
Determination to submit. Ke. Root, 399; Easley, 465. 
Result of, Easley, 468. F 
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, Easley, 454. 


AMOUNT OF LOSS. 

Walker’s computation, W. Dowd, 243, 246, 251, 275, 279; 
EK. Root, 334, 336, 373: Easley, 498, 505, 

State’s claim, W. Dowd, 244, 250, 253; O. Root, 284, 35 
Root, 341. 

Advice of Couneil in regard to, W. Dowd, 249. 

Authority of Walker, W. Dowd, 268, 251 

[nstallment plan, E. Root, 336, 377, 358; Easley, 453. 

Chappell’s computation, Easley, 4 

Fund Comr’s, Easley, 499. 

Beach’s computation, Beach, 528. 


CONSOLIDATED MORTGAGE. 

Purchasers of bonds of, Hilton, 222; W. Dowd, 277; Easley, 
517. 

Offered in Evidence, W. Dowd, 248. 

Recorded, W. Dowd, P56. 

Trustees under, duties of, W. Dowd, 260. 

Value of bonds of, W. Dowd, 281; I. Root, 407. 

Relation of Special Mortgage to, E. Root, 326, 364; Rolston, 
418, 429, 

Amount received from sale of Bonds of, E. Root, 
Rolston, 42s. 

What became of Bonds of, E. Root, 361. 

Explanation of transactions under, E. Root, S61. 

How loan repaid to R. R. Co., E. Root, 362; Rolston, 441. 
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CORRESPONDENCE. 
Inelu les all, W. Dowd, O40), Zia Easley, $47, i74: ] 


Proot ot, Lilt, 313, E. Root, 315, 318; Easley, 445. 


rom Trustees, O. Root, 306. 
row ‘Lrustees. K. i. a. | . Root. 6 $ Oo, 
Mandamus Proce: dings, E. Root, 399: Rolston, 43 
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Generally, Easley, 472. 


FUNDING SCHEME, 


Assigninent of State Lien, W. Dowd, 244, 249; E. 
ad, 

[ixplanation of, W. Dowd, 276: E. Root, 320, 322. 

Rensons for, W. Dowd, 279: E. ~— 330, 320. 

Relations of Special Mortuage t . Loot, 329. 

First spoken of, FE. Root, 359. 

Premium from, E. Root, 367, 

foun Vat nof, bk. Root, 370 

Modification of, I. Root, 406 
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Luthoritv from Trustecs, O. Root, 308. 
» Treasurer’s visit, E. Root, 345. 
Reasons for writing, Easley, 404, o04, 500. 


Answers Of Stits ith rs to Basley 157 
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WUSLEY, (61, 


Explanations of, W. Dowd, 241, 259; E. Root, 317, 3 
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of the Construction and Effect of the Statute of 
Missouri, passed February 20th, 1865. 


Since upon the construction of this statute the result of 
the cause is largely to depend, its reproduction from the 
record (page 33) may be deemed convenient. 


AN Act to PROVIDE FOR REDUCING THE INDEBTEDNESS 
3 OF THE STATE. 


Be vi enacted by the General Assembly of the State of 
Missouri, as follows : 


SECTION 1. The Hannibal and St. Joseph Railroad Com- 
pany is hereby authorized to issue its bonds, signed by the 
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President and countersigned by the Secretary of the Com- 
pany, in sums of one thousand dollars each, with coupons 
attached. bearing interest, payable semi-annually, at the 
rate of six per cent. per annum, and having vol less than 
fen years to run, and to the amount of three millions of 
dollars, the payment of the same, with the accruing 
interest, to be secured by a mortgage or deed of trust con- 
veying to three trustees, to be named therein, by and with 
appropriate forms of expression, and for the purpose of 
securing the payment of said bonds and interest, and for 
no other purpose, onthe road of said Company, with all 
its franchises, rolling stock and apurtenances, subject, 
however, to all the liens and habilities existing mn favor of 
the State by virtue of any laws of the State af the time 
said bonds may be issued and delivered. 


SECTION 2. Whenever the trustees provided for in the 
first section of this act shall pay mto the Treasury of the 
State a sum of money equal ti amount to all indebled- 
ness due or owing by said Company to the State, and 
all liabilities tnenurred by the State by reason of having 
issued her bouds aud loaned the same to said Company 
asa loan of the credit of the State, together with all 
interest that has and may at the time when such pay- 
ment shall be made, have accrued aud remain unpaid 
by said Company, and such fact shall have been certified 
to the Governor of the State by the Treasurer, who is 
hereby directed to make such certificate, then the Governor 
of the State is hereby authorized and required to make 
over, assign and convey to the trustees aforesaid all the 
first liens and mortgages now held by the State under 
the provisions of an act of the Legislature of the State 
approved February 22nd, 1851, to secure the payment of 
a loan of the credit of the State to said Railroad Com- 
pany, in the sum of one million five hundred thousand dol- 
lars; and also of an act of the Legislature, approved De- 
cember 10th, 1855, to secure the payment of a like loan of 
the credit of the State in the sum of one million five hun- 
dred thousand dollars, and such conveyances shall, by ap- 
propriate expressions, convey to said érustees all and singu- 
lar the rights, titles and interests held by the State under 


the several acts of the Legislature, as aforesaid, in and to 
said railroad, its rolling stock, franchises and appurte- 
nances, fo hold the same as security for the payment of the 
bonds of the road authorized by the first section of this act, 
and the interest thereon, with full power to sell and dis- 
pose of the same, in case of the failure of said company to 
meet and pay, at maturity, the interest or principal of said 
bonds, or any of them, and to have and exercise all the 
rights and powers which belong to the people of the State 
of Missouri, and which, by the provisions of the acts of the 
Legislature, as aforesaid, they might have exercised by and 
through the Governor of the State. Provided that nothing 
in this act shall be construed so as to render the State of 
Missouri liable in any case for the payment of the bonds, 
or interest thereon, authorized to be issued by the first 
section of this act. 


SECTION 5. The Treasurer of the State is hereby author- 
ized and directed to receive of the trustees aforesaid, in 
payment of three millions of dollars, and czuterest, as 
provided in the second section of this act, any of the out- 
standing bonds of the State bearing no less than six per 
cent interest, or of the unpaid compons thereof, at their par 
value. 


SECTION 4. The true intent and meaning of this act 1s to 
place the persons and parties who may nold the bonds of 
the road authorized to be issued by the first section of this 
act, through the trustees herein provided, in the same 
legal position which the people of the State of Missouri 
now hold, with full power to act in the premises as the 
said State, by its Governor, might have done; and it shall 
be the duty of such trustees to proceed to advertise and 
sell the road with its appurtenances, as aforesaid, and 
in the manner provided for the sale of the same by the 
Governor of the State in the acts of the Legislature afore- 
said, whenever they shall receive a request so to do in 
writing, signed by persons and parties representing not 
less than one-third of the bonds authorized to be issued by 
the first section of this act, and which may be still out- 
standing, but only in case the said railroad company shall 
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have made default in the payment of the principal or in- 
terest on said bonds when the same has become due, and 
all needed authority to do the same shall be maintained, 
and all needed decrees shall be issued by and in any Court 
of competent jurisdiction in this State, either in law or 
equity, and such sale so made as herein provided, shall 
be deemed and held in all respects good and valid in law. 


SECTION 5. The provisions of this act shall not be con- 
strued to modify, release, exonerate, discharge or relieve 
said railroad company from any duty, liability, obligation, 
penalty or forfeiture to which, under former laws, said 
company may be Hable to the People of the State of 
Missouri; on any account whatever, except from the 
payment of the several sums of money as is In this act 
provided. 


SEcTION 6. This act to take effect from and after it 
passage. : 


Approved February 20, 1865.” 


The earliest question of the cause is, was the learned 
Circuit Court right in holding that by this statute, 
notwithstanding payment had been made to and received 
by the Treasurer of the State, in cash, on the 20th of June, 
1881, of the par of its bonds and interesé thereon up tothe 
day of payment, namely, $3,090,000, yet ** the unpaid and 
‘*unmatured coupons constituted a hability of the State, 
‘and a debt owing, although not due, and until these are 
‘* provided for, the State is not bound to assign her lien 
‘* upon the road.” 

Or should it have been held that the true purpose and 
legal construction of the act was, and is, that to enable 
the State to meet its present necessities, ‘‘ provide for re- 
ducing the indebtedness of the State.” as declared in the 
title of the act, it invited the prepayment by the railway 
company of a sum ‘“‘equal in amount” to the par of its 
bonds, with interest up to date of prepayment, (the last 
of which bonds was not to mature until twenty-two 
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whic h bonds af such maturity only, it held the obligation 
of the railway company. In consideration of this re pay- 
ment, the State to pay its own bonds at maturity and the 
future maturing coupons thereon. The interest on the 
fund thus prepaid, or its application to the extinguish- 
+ ment of the large over-due interest bearing debt of the 
State being deemed at least equivalent to the amounts to 
be paid by the State on the future maturing coupons. 
The last of these two alternative construc ctions 3 is by the 
appellants relied on as the true one. 


< = 
i. 

Before analyzing the terms of the statute to find if they 
support appellant’s contention, 1t may be well to examine 
some of its general features, as well as the surrounding 

<i circumstances, which will furnish aid in its construction. 


Ist. It is clear that the proposal contained in the act 
was founded on the financial condition and interests of 
the State. This is shown not only by its title, ‘* An Act to 
reduce the indebtedness of the State,” but also by the fact 
found in the record (pp. 741, 742), that the State was in de- 
fault in the payment of its coupons on its other bonded 
indebtedness to an amount exceeding 35,000,000, And 
further, that the purpose of the act was *‘ whenever,” that 
is to say, as soon as the railroad company should be able to 
raise the means to comply with its terms by a negotiation 
or sale of the bonds authorized by its first section, then to 
that extent the sum thus raised and paid was when paid to 
be applied ‘*to reduce the indebtedness of the State.” The 
value of these facts in the construction of the act is that 
they show that the appropriation of the sum of money to 
be obtained from the railroad company was already pro- 
vided for, namely, by its application to the interest bearing 
debt of the State, as to which it was in default, by which 
appropriation the sum thus paid would be made at once 


productive. It is wholly immaterial to inquire what may 
have been the financial condition of the State when the 
money was actually paid by the railroad company and 
received by the treasurer of the State.” The act is to be 
construed in reference to the admitted state of facts 
declared by its title, and not by the ability or inability of 
the State to use, invest or dispose of the fund at the 
period when it was, in fact, subsequently paid. 


2d. [t is equally clear that the act contemplates and In- 
vites the payment ti advance by the railroad company of 
a sum of money in heu of the sums which, under its exist- 
ing contract with the State, it would be compellable to pay 
only during, and at the end of a long series of years. Now, 
such an advance by the railroad company, to make which 
it was to bond and mortgage its property, must have been 
agreed to be in some way compensated, and such com- 
pensation if must be reasonably anticipated will some- 
where or somehow appear in the act. Presumably the act 
will not be so shaped, or be subject to a construction by 
which the railroad company was to raise money twenty- 
two years in advance of its obligation to pay the same, 
allow the State the use of that advance at once to pay its 
other interest bearing debt, and still continue to pay the 
interest or coupons on the debt, the payment of which 
debt tt had thus anticipated. An act open to such con- 
struction would be extraordinary indeed. Whether truly 
construed it does provide for adequate compensation to the 
railroad company by a discharge from its existing obliga- 
tion to pay future maturing coupons on the bonds of the 
State, will be discussed hereafter. 


With these preliminary suggestions, we will now pro- 
ceed with an analysis of the act to find, not only whether 
its terms are entirely Consistent with out contention, but 
Whether, unless not merely a word but a complete and ex- 
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plicit provision of the act be entirely rejected, any con- 
struction of it can justly be had other than that contended 
for by the appellant. And still further, whether that con- 
struction does not give a simple and apt meaning to every 
word and portion of the act. 


Ist. Appellants concede in the fullest manner not only 
that the acts of February 22d, 1851, December 10th, 1855, 
and March 21st, 1874 (under which the grants of the 
bonds of the State to the railroad companies were either 
made, or the time of payment extended), are framed with 
a purpose to afford complete indemnity to the State, but 
that the act in question, February 20th, 1865, is not to be 
construed as in effect or design to part with or diminish 
that indemnity. The weight of this feature, important as 
it was deemed by the learned Circuit Court, is not denied 
by the appellants. Their contention is that their construc- 
tion of the act fully and completely accomplishes that 
purpose, and gives a natural and sensible meaning to 
every word of the statute 

The material words to be construed are to be found in 
the second section of the act, and are as follows: 


* Whenever the trustees provided for in the first section 
‘shall pay into the treasury a sum of money equal in 
‘amount (1) to all mdebtedness due or owing by said 
‘company to the State, (2) and all labilities incurred by 
‘“the State by reason of having issued her bonds and 
‘loaned the same to the said company as a loan of the 
‘* credit of the State, (3) together aith all interest that has, 
“or may, at the time when such payment shall be made, 
“have accrued and remain unpaid by said company, and 
‘ such fact shall have been certified to the Governor of the 
‘* State by the treasurer,” &c. The section then goes on 
to provide that the Governor shall thereupon convey to 
the trustees ‘‘ all the first hens and mortgages held by the 
State’ under the acts of February 22, 1851, and Decem- 
ber, 10, 1855, which authorize the loan of its bonds by the 
State to the railway company. As the actual payment to 
the State was in fact made in cash, the construction of 
that part of this section which provides for cash payment 
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is solely in question. The influence on that construction 
of the third section which provides for payment with bonds 
will be adverted to hereafter. 


2d. Next, the portions of the section which provide how 
the sum of money to be paid is to be made up, and to 
what it is to be ‘‘ equal” may be separated. We will take 
(1) the words ‘‘a sum of money equal in amount to all 
‘* indebtedness due or owing by said company to the 
“State,” and we admit that the natural construction of 
these words would be that there existed at the date of the 
act, or might exist thereafter before action under it, some 
‘indebtedness due or owing by said company to the 
“ State,” other than that which is described in the words 
that follow, viz.: ‘‘All liabilities incurred by the State by 
‘“yeason of having issued her bonds.” But, as it will ve 
seen from the record, and is admitted, there existed no 
indebtedness of the Railroad Company of any kind at that 
time to the State, except for ‘the Habilities incurred by 
the State by reason of having issued her bonds,” and 
further, by no legislative act in existence could any future 
indebtedness of the company to the State arise. The 
words ‘‘indebtedness due or owing to the State” must, 
therefore, be construed as one of the modes of describing 
with additional fullness the same thing, viz., the habilities 
of the State by reason of having issued its bonds. This 
was the view of the iearned Circuit Court in its judgment 
on the motion for an injunction. 


5d. Next, the words that fellow are to be construed, 
namely, **a sum of money equal in amount to all in- 
debtedness due or owing by said company to the State,” 
and ‘‘all Habilities incurred by the State by reason of 
‘having issued her bonds and loaned the same to the said 
‘company asa joan of the credit of the State, together 
“with al/ dulerest that has, and may al the time when 
“such payment shall be made, have accrued and remain 
‘unpaid by said company.” 

There are two possible interpretations, and two only, 
Which can be applied to this provision. The one is. that 
the words ‘‘ liabilities incurred by the State” import the 
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face or par of the bonds issued to the railway company, 
together with such of the coupons as at the time of pay- 
ment had matured and remained ‘‘unpaid by the com- 
pany,” or, as was claimed by the Attorney-General of the 
State at the hearing below, it was ‘‘a provision to meet 
‘the fractional interest, and what might be due in case 
“payment was sought to be made between the periods 
** tixed by law for paying interest, namely, the first days 
‘of January and July.” The other possible construction 
is that the words by implication, or by force of the words 
‘‘ all habilities,” mean a payment equal, not merely to the 
face of the bonds. but to the entire mass of coupons re- 
maining attached to those bonds, with a further distinct, 
curious, additional and cumulative provision that, as to one 
of those same coupons, it, or a fraction thereof, should also 
be paid at the same time. That is to say, that with no 
words in the section declaring that all future coupons 
should be embraced in the payment, and with words ex- 
pressly declaring that one of the coupons, or a fraction 
thereof, shall form part of the payment, the true construc- 
tion, it is contended by the State, may be that all the future 
maturing coupons are also to form part of that payment. 

It is needless to state that the words ‘‘ad/ interest that 
‘‘ has, or may at the time such payment is made,” mean, 
and can mean nothing else but the coupons on the bonds. 
There was no other interest payable by the Company, 
either to or on account of the State. 

In the face, then, of the distinct declaration in the 
statute, stating and defining what coupons shall form part 
of the payment to be made, it would seem impossible, un- 
less compelled by some inexorable necessity, that it should 
be judicially determined, not only that the designated 
coupon, but all others attached to the bonds, were to form 
part of the amount to be paid. As already seen, the other 
construction gives full effect to every word of the statute, 
and is, moreover, consistent with the full and complete 
indemnity to the State for the loan of its bonds and credit. 

We submit then with some confidence, that unless the 
clause limiting and defining what part of the coupons (or 
interest) was to form part of the payment is to be stricken 
from the statute, it is impossible to hold that, by force of 
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the words “indebtedness due or owing by said Company 
to the State.” or the words ‘‘liabilities incurred by the 
State,” the future maturing coupons on the bonds were to 
form part of the prepayments required by the act. 


The argument has hitherto been confined to the inter- 
pretation of that part of the second section of the aet, 
which provides for cash payments only by the railroad 
company. We now reproduce the third section, which, 
if we do not err, completely confirms our contention as to 
the construction of the second section. 


** Section 3. The—Treasurer of the State is hereby au- 
** thorized and directed to receive of the trustees aforesaid, 
“in payment of $3,000,000 and interest, as provided in 
*“the second section of this act, any of the outstanding 
‘“bonds of the State bearing no less than 6 per cent. in- 
‘terest or of the unpaid coupons thereof, at their par 
‘* value.” | 


This section we subm settles 


ist. That the words in the second section ‘* all indebted- 
ness due or owing by said company to the State,” and the 
words ‘‘all habilities incurred by the State,” mean, as we 
have above contended, the principal or face of the bonds, 
since it substitutes for those words the precise sum of 
$3,000,000, as constituting that indebtedness and those lia- 
bilities, to which it adds the words ‘‘ and interest,” and 
so defines the precise aud entire payment which is thus 
to be made in bonds of the State, and the component parts 
of that payment. 


What is meant by the words ‘‘and interest,” and that 
they refer to the coupon, or fraction of the coupon, fall- 
ing due at the time of the payment, has already been dis- 
cussed. 
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Yd. In addition to defining what was meant as ‘‘all the 
habilities of the State,” it shows also, we submit, that our 
contention as to the amount to be paid, and that it did not 
include future maturing coupons, is well founded. Thus 
the section requires that if the payment be made in bonds, 
they shall be the six per cent. bonds of the State. Why / 
* Why not in any other bonds of the State? Because the 
future maturing coupons on its bonds issued to the railway 
company were at this rate of six per cent. per annum. 
Payment, therefore, in such bonds would provide as in- 
terest a sum tothe State exactly equal to the amount of 
the future maturing coupons on the bonds which it had 
issued to the railway company, and which the State was 
to pay. The same would be true if payment were made 
in the unpaid coupons ‘* thereof,” that is to say—-coupons 
of six per cent. bonds which would bear interest, accord- 
ing to the doctrine of this Court, at the rate fixed and 
allowed by the law of the State, and which may have ex- 
ceeded six per cent. 

dd. tn the judgment of the learned Circuit Court, it is 
~ declared that these ‘‘ unpaid and unmatured coupons con- 

‘stituted a /rability of the State, a debt owing, though 
“not vet due, and until these are provided for, the State 
‘was not bound to assign her Hen upon the road.” 

Appellants admit the entire accuracy of this view. The 
words ‘provided for” are most apt to express the real 
transaction, andthe mode in which it was intended by the 
statute that the hability of the State on its future matur- 
ing coupons should be provided for, and which, as we con- 
tend, they were in fact provided for. It is indisputable 
that, under the second section of the statute, money and 
money only, Was to be received by the State. Vo sugges- 
tion of security Or tndeminity on account of future matur- 
GT) COMPOWUSs Cll be found vil the act, other than that 
which would result by the prepayment it re- 
quired. It follows then that the act must be 
deemed to intend and assume that the cash pre- 
payment which it thus required would, by the use to 
be made of it, be equal to the obligation of the State to 
pay its future maturing coupons. Or the act must be con- 
strued as requiring of the railway company payment in 


cash, in advance. of the whole amount of coupons matur- 
ing during the next twenty-two years. Seemingly, there 
is no other alternative construction. Which, then, of these 
two was the mode of ‘‘ providing for” these future matur- 
ing coupons may be determined by considering the mon- 
strous consequences of one of these constructions, and the 
completeness and reasonableness of the other. 

The schedules referred to in the record (pp. 806, — ) which 
give the dates and maturities of each of the bonds of the 
State issued to the railroad company, have been by mistake 
not printed. At the date of the Act of 1865, the amount 
of future maturing coupons on those bonds would, if our 
computation be right, be the large sum of $2,946,514. Of 
course this amount would be lessened by delay of the rail- 
road company to avail itself of the act, and, as shown by 

tecord, pp. 896-897 Unt. 31 and 32), was, at the time of the 

payment of the 83,090,000 reduced to the sum of 81,773,- 
490. But it is submitted that a construction of the act 
which would compel the railroad company, in order merely 
to obtain a release of the claim and len of the State 
arising out of an advance of $3,000,000 of its bonds, to 
pay that $38,000,000 and either 82,946,514, or 81,773,490 
in addition, would be so extraordinary that it will not bear 
discussion. 

The other view gives effect to every word of the act, and 
it is submitted as entirely sensible and adapted to the sur- 
rounding circumstances. 

S. BARTLETT, 
For Appellants. 
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The amended supplemental bill in equity on which this svit was 
tried was filed by the trustees in a mortgage made by the Hannibal & 
St. Joseph Railroad Company in April, 1881. It made the Governor, 
Treasurer, Auditor and Fund Commissioners of the State of Missouri, 
sued as such, and the Hannibal & St. Joseph Railroad Company, defend- 
ants. By it was sought the assignment to complainants of the State’s 
hens on the road and other property of said railroad company—liens 
created and secured by acts of the Missouri legislature passed in 1851 
and 1855, and continued by act of 1874. It alleged payment by said 
trustees into the State treasury of a sum of money sufficient to dis- 
charge the liabilities of the railroad company to the State, and to en- 
title the trustees to an assignment of the State’s liens, under and by 
virtue of the act of February 20, 1865. The State officers answered, 
denying the material allegations of the bill, while the answer of the 
railroad company admitted them. The decree is that upon the pay- 
ment of a further specified sum the said liens shall be assigned to the 
complainants by the Governor or his successor in office, or the decree 
shall operate as an assignment. 

All the parties appealed. 

Particular reference to a number of acts of the Missouri legisla- 
ture, and to various transactions prior to the bringing of the suit is 
deemed essential to an understanding of the controversy, and it is 
thought best to set out the substance of these acts and transactions in 
advance of an abstract of the pleadings and decree. 

It will appear that while several Missouri acts are to be considered, 
that of February 20, 1865, upon which complainants most rely, is 
directly in question, and its meaning is matter of dispute. 

The act of February 22,1851, (15), entitled ‘“*Anact to expedite the 
construction of the Pacific railroad, and of the Hannibal & St. Jo 
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seph Railroad,” authorized the issue and delivery to the Hannibal & 


St. Joseph Railroad Company, in 350,000 installments, ‘tas a loan of 


the publie credit, special bonds of the State,’ to be denominated “The 
Hannibal & St. Joseph Railroad Siate bonds,” “ot denominations not 
exceeding one thousand dollars each in amount, with coupons. at- 


tached,” payable to the order of the company, and to be transferred 


by endorsement cf its president, a copy of the act to be attached to 
2ach bond, redeemable at the pleasure of the legislature avy time af- 
ter twenty years from respective dates of issue, interest to be at the 


rate of six per cent. per annum “from the time thev are negotiated in 


the hands of the holder,’ payable semi-annually on the first days of 


of 


January and July; “provided, the total amount of State bonds so to 
be issued and loaned to the said company shali not exeeed one and one- 
half millions of dollars.” (16 and 17.) The loan to the Pacifie Railroad 
Company was limited to $2,000,000 in bonds. 

This act (See. 4) further provided that the company’s acceptance 
of the said bonds should be, “taccording to all inteuts and purposes, a 
mortgage of the road of the company, and every part and seetion 
thereof, and its appurtenances, to the people of this State. for secur- 
ing the payment of the principal and interest of the sums of money 
for which such bonds” should be issued and accepted. (17). 

Also, (See. $8) “The said companies may sell or dispose of said 
bonds issued to them respectively, at not less than par, and in such 
manner, time and place as to them, or either of them, may seem most 
expedient, and the said companies, or either of them, may confer on 
any holder of any bond or bonds transferred by them, the right to con- 
vert the same into stock of the company, at any time not exeeeding 
ten years from the date of such bond or bonds, and upon such terms 
and conditions as the said company may deem advisable; and upon 
such conversion the said company shall deliver up the said bond or 
bonds, so converted into stock, to the Governor, to be canceled. who 
shall thereupon cause satisfaction thereof to be entered of reeord in 
the oflice of the auditor of public accounts.” (18). 

Also, (See. 9) that said company should “make provision for 
punctual redemption of the said bonds so issued.” “and for the punet- 
ual payment of the interest which shall acerue thereon, in such man- 
ner as to exonerate the treasury of this State from anv advances of 
money for that purpose;” and for the payment of interest certain 
tolls and income of the road are pledged. (1S). 

And (Sec. 11) in case the company to which such bonds shall have 
been issued “shall make default in the paymeni of ei‘her interest or 
principal of the said bonds, or any part thereof, no more bonds shall 
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thereafter be issued to said delinqueat company, and it shall be law- 
ful for the Governor to sell their road and its appurtenances, by aue- 
tion, to the highest bidder, first giving at least six months’ notice of 
the time ani place of such saie, by advertisement, to be published once 
in each week inthe paper which shall publish the laws at Jefferson 
City, and in two publie newspapers printed in the city of St. Louis; or 
to buy in the same at such sale, for the use and benefit of the State, 
subject to such disposition in respect to such road or its proceeds as 
the legislature may thereatter direct.” Acts 1851, p. 265. (18). 
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seph Ratiroad Company certain State lands to aii in the construction 


of its road, ete., and authorized the issue by the company of 


yonds to 
be secured by mortgage on such lands, but not by any pledge of the 
credit of the State. (i19-2i.) 

The act of February 10, 1855, (22) authorized the delivery to the 
company ot bonds otherwise than in $50,000 installments. and their 
sale by it at theiy market value, thus modifying the act of February 
22, 1851, in its requirement that the bonds loaned the company should 
be delivered in #50.000 los, and should be negotiated at par. Sut it 
expressly provided “that the people of this State, for the purpose of 
securing the payme:t of the principal and interest of the sums of 
money for which bonds may, from time to time, be issued and accepted 
under this act. shall have a mortgage on the roads of said co:npanies, 
and every part and section thereof, and their appurtenances, in like 
manner as Is provided for securing the payment of the principal and 
interest of the sums of money for which bonds have been authorized 
to be issued in favor of the ratiroad companies to which State credit 
has been eranted, and all the provisicns of law now In force for securing 
such mortgage on the roads of said companies shall b2 applicable to 
the bonds issued under this act.” | 

Under and pursuant to these acts, bonds were issued and delivered 
to, and accepted and negotiated by, the Hannibal & St. Joseph Irail- 
road Company to the amount of $1,500,000. (3; 105). 

The act of December 10, 1855, was passed “to secure the comple- 
tion of certain railroads in this State.” (24) 

It is prefaced with a string of clauses, each with its whereas, one of 
which is: ‘And, whereas, for the amount of State credit so loaned to 
each road, respectively, the State holds a statutory mortgage upon 
each road, which is a prior hen thereon.” 

The act authorized the additional loan of $7,000,000 to the several 
railroad compani:s mentioned; one item being ‘a further loan of the 
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credit of the State, in her bonds,” to the Hannibal and St. Joseph 
Railroad Company in the amount of one and one-half millions of dol- 
lars, these to be thirty year bonds with interest coupons, interest not 
to exceed seven per cent. per annum. Under and pursuant to this act 
there were issued to and accepted and negotiated by the company; 
bonds of the State to the amount of $1,500,000, payable to the order 
of the company, having thirty years to run, and bearing six per cent. 
interest, payable semi-annually the first days of January and July. 
(4-5, 106). 


The act contains this provision. (25): 

“Src. 2. The loan of the State’s credit under this act shall be, and 
it is hereby declared to be, upon the condition of a first len or mort- 
gage, as contained and reserved in the act of February 22, LSSt, here- 
inbefore recited, and the same shall! in all respects be held to be an ex- 
tension of the loan of State credit, under the same mortgage proyisions, 
securing the State in this as in the former loan, upon the same equal 
and unyestrictea basis, as to each and every bond of the Staie so 
issued under said acts, or either of them.” 

Src. 5. (26) required the annual payment by the company of one 
and one-fourth per cent. on thirty year bonds and twice that rate on 
twenty year bonds, and ten per cent. of surplus earnings, to constitute 
a sinking fund for the payment “‘ot the bonds of the State so issued and 
to be issued as aforesaid, at maturity.” See. !8, (30) required on certain 
conditions, the payment by the company into the treasury of the State 
of the surplus proceeds of land sales, ete., ‘*to be applied by the treas- 
urer to the retiring of the bonds of the State, issued and loaned to said 
company under this or former acts.” Acts 1855, p. 4738. 

The act of February 20, 1865, was denominated “An act to provide 
for reducing the indebtedness of the State,” and is here set out (33): 

Be it enacted, etc. 

Sec. 1. The Hannibal and St. Joseph Railroad Company is hereby 
authorized to issue its bonds, signed by the president and counter- 
signed by the secretary of the company, in sums of one thousand dol- 
lars each, with coupons attached, bearing interest, payable semi- 
annually, at the rate of six per cent. per annum, and having not less 
than ten years to run, and to the amount of three millions of dollars, 
the payment of the same, with the accruing interest, to be secured by 
a mortgage or deed of trust conveying to three trustees to be named 
therein, by and with appropriate forms of expression, and fer the pur- 
pose of securing the payment of said bonds and interest, and for no 
other purpose, on the road of said company, with all its franchises, 
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rolling stock and appurtenances, subject, however, to all the liens and 
liabilities existing in favor of the State by virtue of any law of the 
State at the time said bonds may be issued and delivered. 

Sec. 2. Whenever the trustees provided for in the first section of 
this act shall pay into the treasury of the State a sum of money equal 
in amount to all indebtedness due or owing by said company to the 
State, and all liabilities incurred by the State by reason of having 
issued her bonds and loaned the same to said company as a loan of the 
credit of the State, together with all interest that has and may at the 
time when such payment shall be made have accrued and remain un- 
paid by said company, and such fact shall have been certified to the 
Governor of the State by the treasurer, who is hereby directed to make 
such certificate, then the Governor of the State is hereby authorized 
and required to make over, assign and convey to the trustees aforesaid 
all the first liens and mortgages now held by the State under the pro- 
Visions of an act of the legislature of the State, approved February 22, 
ISSI, to secure the payment of a loan of the credit of the State to said 
railroad company, in the sum of one million five hundred thousand 
doilars, and also of an act of the legislature approved December 10, 
1855, to secure the payment of a like loan of the credit of the State in 
the sum of one m Ilion five hundred thousand dollars, and such con- 
veyance shall, by appropriate expressions, convey to said trustees all 
and singular the rights, titles and interesis held by the State under the 
several acts of the legislature as aforesaid in and to said railroad, its 
rolling stock, franchises and appurtenances, to hold the same as secu- 
rity for the payment of the bonds of the road authorized by the first 
section of this ae!, and the interest thereon, with full power to sell and 
dispose of the same, in ease of the failure of said company to meet and 
pay, at maturity, the interest or principal of said bonds, or any of them, 
and to have and exercise all the rights and powers which belong to the 
people of the State of Missour!, and which by the provisions of the acts 
of the legislature as aforesaid, they might have exercised by and 
through the Governor of the State; provided, that nothing in this act 
shall be construed so as to render the State of Missouri liable in ary 
case for the payment of the bonds, or interest thereon, authorized to be 
issued by the first section of this act. | 

Sree. 3. The treasurer of the Siate is hereby authorized and directed 
to receive of the trustees aforesaid, in payment of three millions of 
dollars and interest, as provided in the second section of this aet, any 
of the outstanding bonds of the State bearing not less than six per 
cent. interest, or of the unpaid coupons thereof at their par value. 


Sec. 4. The true intent and meaning of this ect is to place the 
persons and parties who may hold the bonds of the road authorized to 
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be issued by the first section of this act, through the trustees herein 


provided, in the same legal position which the people of the State of 


Missouri now hold, with full powers to act in the premises as the said 


State by its Governor might have done; and it shall be the duty of 


such trustees to proceed to advertise and sell the road and its appurten- 
ances as aforesaid, and in the manner provided tor the sale of the same 
by the Governor of the State in the acts of the legislature aforesaid, 
whenever they shall receive a request so to do in writing, signed by 
persons and parties representing not less than one-third of the bonds 
authorized to be issued by the first section of this act, and which may 
be still outstanding, but only in case the said railroad company shall 
have made deiault in the payment of the principal or interest on said 
bonds when the same has become due, and all needed authority to do 
the same shal] be maintained, and all needed decrees shall be issued 
by and in any court of competent jurisdiction in this State, either in 
law or equity, and such sale so made as herein provided shall be 
deemed and held in all respects good and valid in law. 

Sec. 5. The provisions of this act shall not be construed to modify, 
release, exonerate, discharge or relieve said railroad company from any 
duty, liability, obligation, penalty or forfeiture to which, under former 
laws, said company may be liable to the people of the State of Missouri, 
on any account whatever, except from the payment of the several 
sums of money as is in this aet provided. 

Sec. 6. This act to take effeet from and after its passage. (Acts 
1865, p. 84.) 

When this act was passed the bonds of the State were worth in the 
market about 65 to 69 cents on the dollar, (91, 93, 94, 96), and there 
were outstanding on January 1, 1665, State aid bonds loaned to different 
railroad companies to the amount of many millions of dollars, beside 
$833,000 of other State bonds, and over $5,000,000 of past due coupons 
on State aid bonds loaned to the railroads (742). No option or 5-20 
bonds were issued till in 1875 (S80). 

The act of March 4, 186S,entitled: An act toamend the fifth section 
of an act entitled “An act to secure the completion of certain railroads 
in this State,” passed December 10th, 1855, suspended said fifth section 
as to railroad companies which had “promptly met and paid all interest 
due on bonds of the same,” ‘tand which shali hereafter pay or cause to 
be paid promptly, as the same shall become due, any and all indebted- 
ness, both principal and interest;” otherwise all sums suspended to 
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become at once due and payable (35). 


It was further expressly provided (Sec. 2) that the act should not 
be so construed as to release any company “from the payment of any 


portion, principal or interest, of its indebtedness to the State of Mis- 
souri, but only to relieve the same from payments in the manner speci- 
fied in the section hereby suspended, subject, however, to the limita- 
tions and restrictions contained in the first section of this aet.” (35-6). 

An act of March 3, 1869, contains this provision: 

Section 1. The State Treasurer is hereby authorized and required 
to receive (he semi-annual interest as it falls due, on the railroad bonds 
in his offices, issued to the Hannibal & St. Joseph Railroad Company, 
and received from the Pacific Railroad Company in payment of its in- 
debtedness to the State, and also receive the principal at maturity, 
and place the same to the credit of the State interest fund. Aets 1869, 
p. od. 

The act of March 4, 1869, entitled “An aet to authorize the Han- 
nibal & St. Joseph Railroad Company to increase lis stock,” contains 
this: ‘Section 1. For the purpose of providing a fund to reimburse the 
stockholders of said company for such amounts as may have been or 
may hereafter be expended in improving the track and road-bed, and 
in equipping the road of said company over and above the amount of 
their stock, and also of enabling the said company to retire its obliga- 
tions to the State of Missouri, and redeem and deliver to the State the 
bonds of the State issued on account of said company, and also to dis- 
charge such other liabilities as it may be enabled to pay: it shall be com- 
petent and lawful forthe board of directors of said company trom 
time to time, as may be found expedient, to increase the capital stock 
of said company to such an amount as in tie aggregate shall be equal 
to the cost of said road and equipment and improvement; provided, 
that such increase, together with the existing stock, shall in no event 
exceed the cost of said property.” Acts 1869, p. 76. 

The act of March 21, 1874, was passed (Acts 1874, p. 124) as “An 
act to authorize the issue of new State bonds in renewal of certain 
other bonds heretofore issued to the Hannibal and St. Joseph Iailroad 
Company, and to maintain and perpetuate the first lien of the State 
to secure the payment thereof.” (56). 
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By this act provision was made for issuing and exchanging new 
bonds for bonds issued under the acts of Iebruary 22, LSol, Hebruary 
10, 1855, and December 10, 1855, and maturing not later than January 
1.1877. Whenever the owner or owners of any such bonds shall pre- 
sent them to the State Treasurer, ‘‘and shall satisfy such treasurer that 
he or they are the real and dona Ade holders and owners of such bond 
or bonds, and that the same have not been paid by the State, or by 
said company, and that they have not been taken up and placed in the 
hands of the trustees to secure the payment of other bonds issued by 
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said company, as authorized by the act entitled ‘an act to provide for 
reducing the indebtedness of the State,” approved February 20, 1865, 
the Treasurer shall certify the facts to the Governor,” and renewal 
bonds shall issue, ete. 


The new bonds were to be in form and with interest coupons as the 
old ones, and similarly endorsed, the issue to be not more than 
$1.500,000. 

An express proviso (57) is, “That the mortgage and first hen on the 
road of the said Hannibal & St. Joseph Railroad Company, and every 
part and section thereof, and its appurtenances, to the people in this 
State, as originally created and esteblished by the act or acts under 
whch said old bonds were issued, to secure the payment of the same, 
shall remain unimpaired and in full force and effect to secure the pay- 
ment of the new bonds herein authorized to be issued, it being the ob- 
ject and intent of this act only to extend the time of payment of exist- 
ing obligations, and to give the holders thereof new evidence of the 
existing indebtedness, and not in any manner to release, invalidate, 
impair or aflect any lien, mortgage, preference, privilege or obligavion 
now held by the State, or by the peonle of the State, on the road, prop- 
erty or appurtenances of said Hannibal & St. Joseph Railroad Com. 
pany for securing the payment of the principal and interest on the 
sums of money for which said original bonds were issued and ace: pted, 
and for the renewal of which the bonds named in this act are author 
ized to be issued.” 

The bonds (Sec. 2) shali be denominated *The Ilanniba’ & 5°. Jo- 
seph Railroad State Renewal Bonds,” ‘tand for the punetual redemption 
of these bonds, and the payment of accruing interest thereon, the 
Ilannibal & St. Joseph Railroad Company shall make provision in the 
same manner as now required by law in case of the old bonds Lerein 
proposed to be renewed, and the tolls and income of the road shall, 
as now provided, stand pledged for the payment of the interest ;and In 
case said company shali make default in the payment of either interest 
or principal of said bonds, or any part thereof, it shall be lawful for 
tate to sell the road of said company and the ap- 
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the Governor of the: 
purtenances, in the same manner and with like effect as provided in 
the aforesaid ‘act to expedite the construction of the Pacifie railroad 
and the Hannibal & St. Joseph railroad, approved February 22, 1851, 
and in other acts subsequent thereto, providing for the original issue 
of the bonds herein proposed to be renewed. And the said company 
shall, in like manner as is provided in said act, file its acceptance of 
this act in the office of the Secretary of State; and such acceptance, 
when filed, shall be evidence of the intention of the company, and of 
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its agreement with the State, that the existing lien or first mortgage 
aforesaid snall remain in full force and effegt.” (37). 


The company duly accepted the act as provided, and old bonds were 
taken up and new twenty year six per cent. bonds, to the amount of 
$1,499,000, with interest coupons, were issued in lieu thereof, delivered 
to the company, endorsed by its president and negotiated. (8-110). 


Thereafter Missouri adopted a new Constitution which went into 
effect November 50, 1875. It contains these provisions: 

Article [V., See. 50. “The General Assembly shall have no power 
to release or alienate the lien held by the State upon any railroad, or 
in any Wise change the tenor or meaning, or pass any act explanatory 
thereof; but the same shall be enforced in accordance with the origi- 
nal terms upon which it was acquired.” 

“Sec. 51. The General Assembly shall have no power to re- 
lease or extinguish, or authorize the releasing or extinguishing, in 
whole or in part, the indebtedness, liability or obligation of any corpo- 
ration or individual, to this State, or to any county or other municipal 
corporation therein.” 

“Schedule—That no inconvenience may arise from the alterations 
and amendments in the Constituion of this State, and to carry the same 
into complete effect, it is hereby ordained and declared: 

Section 1. That all laws in foree at the adoption of this Constitu- 
tion, not inconsistent therewith, shail remain in full force until altered 
or repealed by the General Assembly; and all rights, actions, prosecu- 
tions, claims and contracts of the State, counties, individuals or bodies 
corporate, not inconsistent therewith, shall continue to be as valid as 
if this Constitution had not been adopted. The provisions of all laws 
which are inconsistent with this Constitution, shall cease upon its adop- 
tion, except that all laws which are inconsistent with such provisions 
of this Constitution as require legislation to enforce them, shall re- 
main in force until the first day of July, one thousand eight hundred 
and seventy seven, unless sooner amended or repealed by the General 
Assembly.” 

In the first days of 1881 the Hannibal & St. Joseph Railroad Company 
began preparing to put into the treasury of Missouri $3,000,000, together 
with the interest accrued on the $3,000,000 of State aid bonds loaned to it 
bv the State at the date of such payment, and, by so doing, to obtain 
the transfer to trustees of its own selection of the State’s statutory 
mortgage on the railroad. 

January 3, Mr. Elihu Root, attorney of the Hannibal & St. 
-oseph Railroad Company in New York, wrote Mr. Geo. W. Kasley, 
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attorney of the same company in Missouri, *‘ Have you seen the State 


Treasurer yet about taking up the State lien under the act of 1865 °° 


(552). 

January 10, Mr. Easley replied that he had seen the Governor, 
Auditor and Treasurer, and “they all seemed pleased in the highest 
degree with our purpose to pay, and will heartily second our efforts in 
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that direction ;~ also, that Gov. Crittenden though! some legislation 
necessary to enable the State to handle the funds profitably, and sug- 
gested that Pres. Dowd formelly notify him of our purpose to pay, ete. 
(555), 

January 11 Kasley telegraphed Pres. Dowd that the State officers 
“express satisfaction.” (541). 

January 19, Wm. Dowd, President Hannibal & St. Joseph Railroad 
Company, addressed Gov. Crittenden a letter (536), saying the directors 
of the company desired “to relieve the State of Missouri from the 
burden which the State assumed” for the company, and deemed it their 
duty to communicate with the State oflicers ‘in order that there may 
be a full understanding and co operation in the action of the railroad 
company and the officers of the State.” and desiring ‘“tto receive any 
suggestions which may occur to you allecting the convenience of the 
State or the duties of the officers of the State depending upon our pro- 
posed action.” 

Under date of January 13th Mr. Root suggested to Mr. Kasley that 
since the State officers need legislation ‘tthe same legislation might as 
well make it a jittle easier for us to pay them.” (554). 

January 21, Mr. Root wrote Mr. Easley again, and among other 
things, expressed his admiration of the matter and style of Mr. Dowd’s 
letter of January 19:h in these words: ‘“ You will see that Mr. Dowd 
has sought to open the door for legislation, and at the same time eare- 
fully refrained from taking such a position that it would appear for our 
benefit.”> (535). 


‘4 ~~ 


On February 25, Gov. Crittenden addressed a message to the 
Missouri legislature (45) in which he savs: “I recommend that vou 
adopt such legislation as will enable the Fund Commissioners to use or 
dispose of whatever sum, if any, may be accepted by the State from 
the Hannibal & St. Joséph Railroad Company. 

‘TIT do not mean tosay that the State will accept the sum of $3,000,- 
000 in complete satisfaction of the liability incurred by the Statein aid 
of said company. I think the liability extends to the maturity of the 
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bonds. 


‘In case the whole or any part of the money due from the company 
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is accepted, its receipt onght not to find us unprepared for its prompt 
and profitable disposal.” 

On Mareh 26, 1Ss1, was passed an act (47) which became a law 
June 26, ISsl, ninety days after the adjournment of the legislature, 
(Const. Art. [V., See. 36) providing: 

sec. 1. Whenever there is any money in the State treasury not 
necessary to detray the current expenses of the State Government and 
to meet the appropriations made by law, it shall be the duty of the 
Siate Auditor and he is hereby authorized and required, to transfer the 
same to the credit of the State sinking fund for the purpose of paying 
the State debt, or any portion thereof, and the interest thereon as it 
becomes due. 

Sec. 2. Whenever there is suflicient money in the sinking fund to 
redeem or purchase one or more of the bonds of the State of Missouri, 
such sum is hereby appropriated for such purpose, and the Fund Com- 
missioners shall immediately call in for payment a like amount of 
the option bonds of the State, known as ‘five-twenaty bonds.’ 

Provided, Vhat if there are no option bonds which ean be called in 
lor payment, they may invest such money in the purchase of any of 
the bonds of the State, or bonds of the United States, the Hanuibal & 
St. Joseph Railroad bonds excepted.” 

On March 23, 1881, was passed an act providing: Section 1. 
* The Board of Fund Commissioners of the State shall, on the first 
day of July, 1881, issue a certificate of indebtedness of the State of 
Missouri, payable thirty years after date, and bearing six per cent. 
interest, payable annually on the first day of January, for the amount 
of two thousand and nine Missouri State six per cent. bonds and the 
nine hundred thousand dollar certificate of indebtedness now held in 
trust by the State for the permanent school fund,” 

Section two directs the torm, ete., of the certificate which ‘shall be 
non negotiable and shall be sacre ily preserved in the State Treasury 
for the permanent school fund of the State.” 

Section three requires the issue of a like certificate uf indebtedness 
for the on’ hundred and twenty-two like bonds belonging to the seml- 
nary fund, and its preservation. 

These certificates are to be, and “shall be and remain a sacred and 
irrevocable obligation of the State, uncontrovertible and untranster- 
able.” 

The bonds thus disposed of are with their coupons to be canceled. 


Acts 18381, pp. PO4-D. 
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Certificates were accordingly issued, and the 2131 bonds canceled. 
(883). 

In 1879 was passed an act (acts 1879, pp. 203, 204) which made the 
bonds in the school and seminary funds forever non negotiable. It 
required this to be written or stamped on the face of each bond belong- 
ing to the school fund: 


‘* This bond is part of the public school fund of the State of Mis- 
sourl, and cannot be assigned, negotiated, transferred or hypothecated 
by any Officer or agent of this State, nor by any other person or persons 
whatever. Done by virtue of an act of the General Assembly approved” 
(naming date of approval of this act). 

The same words and figures, except “public school fund” for which 
“seminary fund” should be substituted, were to be similarly placed on 
the bonds belonging to the seminary fund. 


When Auditor Walker went into office in January, 1881, he found 
all the 2151 bonds marked across the face in red ink, as required by this 
act. (644). . 

April 12, 1881, the Hannibal and St. Joseph Rh. R. Co. executed to 
the Farmers’ Loan and Trust Company, of New York, as trustee, its 
consolidated mortgage upon all its property, to secure the payment of 
its consolidated mortgage bonds to the amount of eight millions of dol- 
lars, having thirty years to run, bearing six per cent. interest, payable 
semi-annually. (591.) 

This mortgage and these bonds were designed to take the place of 
all other mortgages, liens and bonds upon the road or any portion of 
it. (592.) The mortgage recites the bonded indebtedness of the com- 
pany at the time as $8,633,000, towit: 1. The Missouri State Aid 
Bonds, $3,000,000, bearing six per cent. interest; 2. Bonds secured by 
mortgage on the Kansas City and Cameron Branch, 31,200,000, payable 
Jan. 1, 1892, and bearing ten per cent. interest; 3. Bonds secured by 
mortgage on the Quincy and Palmyra Branch, $433.000, payable Feb 
1,1892, and bearing eight per cent. interest; 4. Bonds secured by 
mortgage upon the whole road, 84,000,000, issued March 1, 1870, to bear 
eight per cent. interest, and mature March 1, 1885. (591-2.) 

The consolidated mortgage provides that bonds shall be issued in 
exchange at par for the said outstanding bonds, or * such bonds as may 
be issued under the said act of Feb. 20, 1855.” (594. ) 

Also, that the old bonds taken in shail at the time of their delivery 
be stamped and endorsed by the company ‘Sas payable only to the said 
trustee,and shall thereafter be held by thesaid trustee as collateral se- 
curity for the payment of all the bonds issued or to be issued under this 
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indenture, and the interest thereon. The payment of the interest upon 
all the bonds issued and outstanding under this indenture shall be 
deemed a satisfaction of all the interest accrued at the time of such 
payments upon the bonds so held by the said trustee.” (595.) 


And when all the bonds of any issue shall be delivered to and held 
by said trustee “ the same shall be canceled and the lien securing the 
same discharged, excepting that any bonds which may be issued pur- 
suant to the act of February 20, 1865, and any lien to which the holders 
thereof shall be subrogated, shall not be canceled or discharged until 
after the discharge of the lien of the Hannibal & St. Joseph mortgage 
of March 1, 1870, aforesaid.” (595.) 

The excess of old bonds over consolidated bonds, $633,000, was to 
be met by receipts from the land department of the company. (582.) 

April 30, 1881, the company made a mortgage assuming it to be 
that contemplated by the act of February 20, 1865, to the trustees who 
brought this suit, tosecure the payment of its ten year six per cent. 
coupon bonds to the amount of $3,000,000. (38.) This mortgage and 
these bonds are called ‘** special” or ** intermediate.” 

June 20, 1881, these trustees paid to Chappell, State Treasurer of 
Missouri, $3,090,000, which duly passed into the treasury of the State, 
became mingled with the other funds there, and passed out in due 
course, and took this receipt, (112); 

TREASURER’S OFFICE, STATE OF MtIssourt,) 


City oF JEFFERSON, JUNE 20, 1831.{ 


Received of R. G. Rolston, Heman Dowd and Oren Root, Jr., trus- 
tees Hannibal & St. Joseph Railroad Company, three millions and 
ninety thousand dollars on account of the statutory mortgage now held 
by the State of Missouri against said railroad. 

In testimony whereof I have hereunto set my hand and affixed my 
seal of office the day and year above. 

$3,090,000 (Signed. ) PHIL. E. CHAPPELL, 

‘l'reasurer.”’ 


[State Treasurer’s seal of office. | 


The treasurer at the same time gave the trustees a copy of his cer- 
tificate to the Governor, as follows, (10,112,755): 


To Tuomas T. CRITTENDEN, Governor of JMlissouri: 
I, Phil. E. Chappell, Treasurer of the State of Missouri, do hereby 
certify that R. G. Rolston, Heman Dowd and Oren Itoot, Jr., trustees, 


16 


have paid into the treasury of the State of Missouri three millions and 
| ninety thousand dollars ($3,090,000) under the act entitled “ An act to 
A provide for reducing the indebtedness of the State,” approved February 


20, 1855, on account of the statutory mortgage the State holds against 


the Hannibal & St. Joseph Railroad Company. 


Given under my hand this 20th day of June, 1881. 


(Signed.) PHIL. Ek. CHAPPELL, 


\ 


State Treasurer.” 


The president of the railroad company procured $2,800,000 of this 
$3,090,000 as a loan, pledging the $3,000,000 special mortgage bonds as 


security, and the remaining $290,000 were supplied by the railroad 


company out of funds in its treasury. (256-259, 580, 427-450. ) 


These $3,090,000 special bonds were recovered by the payment of 


the $2,800,000 and accrued interest with a portion of the proceeds of 
the sale of $3,000,000 consolidated mortgage bonds, and then endorsed 
to the Farmers Loan & Trust Co. as collateral security for the payment 
of the $8,009,000 consolidated mortgage bonds. (258-9, 263.) 


The transaction and its fruits further appear from this certificate 
(580) : 


New York, May 24, 1882. 


This certifies that on the 28th day of June, IS81, by direction of the 
Hannibal & St. Joseph Railroad Company, the Farmers’ Loan & Trust 
Company received from sundry parties three millions three hundred 
and forty-one thousand one hundred and fifty-four 44-100 dollars, and 
by the direction of said Ilannibal & St. Joseph kh. kh. Co. the sum of 
two million eight hundred and three thousand and seven hundred and i 
thrirty-three 33.100 dollars were paid tothe Farmers’ Loan & Trust Co. 
being in full of the loan by them made tu the said Hannibal & St. Jo- 
seph R. R. Co., of $2,800,000 and interest amounting to $3,733.55. The 
balance, $537,421, was sent to Mr. Dowd as president of above railroad 
company. 

THE FARMERS’ LOAN & TRUST CO., 
By Wm. H. Leuhp, Secretary. 


The records of the company (581-554) disclose the schemein the 


development of which these mortgages were made and these money y 
transactions engineered, in the expectation that * the effect of this ex- | 


tinction of the State lien and the immediate issue of $5,000,000 of the 
consolidated bonds would be three fold: 
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Ist. It would promote the speedy exchange of the eight per cent. 
convertibles by affording to the holders of the latter an opportunity to 


convert not only a short bond into a long one, but a second lien into a 
first hen. 


2d. It would place the bonds upon the market in sufficient quanti- 
Z ties to establish the price and make it possible to put the bonds at a 
| figure which would make them attractive to the holders of the 8 per 
cents. 


od. Lt ought to yield a very handsome premium to the company, 
and will be in efect getting an at Par ah obligation which is worth a 
large premium and putting out in its place it obligation on which we 
should receive a premium.” (583.) 

| On June 20, 1881, there were outstanding Hannibal & St. Joseph 

| | State aid bonds, as follows: (165, 169). 
Pf Number out. When due. Amount. 
| ein cticece tls gece ns WH. ios iii ete $500,000 
7 Pb dis Mine weeereeanawas ok ee rey ere 1,000,000 
PG ak acknod Rees , re er rrr 500,000 
EOP eee ree Se By DONS 6k eke ie seh 203,000 
DG: 6a vase ween es es Bis Ds i 54 i wae beeen 165,000 
I as ee ee a ie ieee 614,000 
ET nee Tee we Be BO ck ics Suan Ss 17,000 
ty uonnh Gude Obie ee I Is 2 ie co agit ata esl Sc i peg ca 1,000 


yb Sew lee Wee ee eesevecece: QUOOOIOUD 


Krom the evidence it appears that the market value of these State 
aid bonds, June 20, 1881, was as follows (97-101, 747): 


Bonds maturing in 1886, $1.08} to SL11 on the $1.00. 
Bonds maturing in 1894, $1.17 to S1.174 on the $1.00. 


. Bonds maturing in 1895, S1I.18 to $1.185 on the $1.00. 


I 

Bonds maturing in 1887, $1.083 to 31.12 on the $1.00. 
I 
2 

Bonds maturing mn 1896, $1.19) to $1.20 on the SL.00. 


ih Bonds maturing in 1897, $1.203 to $1.21 on the 31.00. 

+) 

q And that the said bonds could not have been bought in for less 
i than the figures following: (99-101). 

i} 
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Bonds maturing in 1886 $1.15 to $1.16 on the $1.00. 
Bonds maturing in 1887 $1.16 to $1.17 on the $1.00. 
Bonds maturing in 1894 $1.26 to $1.2745 on the $1.00. 
Bonds maturing in 1895 $1.28 to $1.29 on the $1.00. 
Bonds maturing in 1896 $1.30 to $1.32. on the $1.00. 
Bonds maturing in 1897 $1.82 to $1.33 on the $1.00. 


The position of the railroad officials throughout the conferences, 
negotiations and litigation that followed was, that by paving or ten- 
dering to the State $3,000,009 and accrued interest on the State aid 
bonds to date of payment or tender, all the liabilities of the company 
to the State under the acts of 1851, 1855 and 1874 would be met and 
discharged under and pursuant to the act of Feb. 20, 1865. The effort 
on their part was to pass or tender the amount to the State by check 
or other convenient method, to avoid the formal tender of so large a sum 
in lawful money. They rested. and still rest, on the proposition that 
with such payment or tender made to the State treasurer, the courts 
would, if necessary, require the State officers to perform the acts 
desired to make over the State’s statutory mortgage to the company’s 
trustees. 

The Fund Commissioners, on the other hand, were not swift to 
clutch the $3,000,000 but insisted that more was coming, preferred pay- 
ment in instalments, and contended that the State was entitled to, and 
must have, enough money io satisfy the interest to accrue as well as 
the principal of the outstanding bonds and the interest accrued, so as 
“to exonerate the treasury of the State from any advances of money 
for that purp se.” Auditor Walker, in February, 1881, explained to 
Mr. Dowd and Mr. Root that the State couid not use the $3,000,000 the 
railroad company proposed to pay for a vear, and would hence, if the 
officers should receive it, suffer a loss of $180,000, or one year’s interest . 
as oneitem of loss. Mr. Walker did not ofler to accept S1L&0,000 ad- 
ditional in settlement, and never had any authority to make any 
such offer (629). Finally, the Fund Commissioners proposed, and it 
was agreed, that they would direct the treasurer to receive 33,090,000, 
and receipt and certify as he did; and that the question between the 
parties as to whether or not the payment was sufficient should there- 
after be settled; they would strip and fight for the difference. (48-9; 
635-647; 6§3-687 ; 752-754; 832; 841-25; 83, 85, 88). 

This we think clearly appears from the evidence, which on this 
point is so voluminous that in a limited space only .a mere summary 
of it can be presented. 

At the first meeting of the Fund Commissioners with Mr. Easley, 
Feb. 8, 1881, Gov. Crittenden told Mr. Easley that his proposition only 
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covered the face of the bonds and not the coupons attached (625); 
‘that it wasn’t enough, that the sum [ $3,000,000 and accrued interest | 
was not enough.” (626). 

Auditor Walker, at a conference with Messrs. Dowd. Root and 
Kasley, in New York in February, IS8l, informed them that a large 
number of 5-20 bonds were in the public school fund, as a permanent 
investment, and were not subject to call. (628). 


fasley frequently claimed that $3,000,000 and accrued interest was 
enough, while the State cfiicers insisted that more would be required. 
(652). 

April 14 Mr. Easley wrote Mr. Root: ‘ Between you and I, I may 
say now that the question of drawing a proper bill to compel the 
treasurer '!o receive the money and the Governor to execute the 
release had as well be begun to be considered. We will need to take 
that step, I think.” (540). 

Mr. Root replied April 20: ‘ When the proper time comes this 
proposition ought to be put squarely to the State officers : we will pay 
you now 33,000,000 for the principal of these bonds, and $90,000 to meet 
the interest which will accrue on the first day of July, so that you get 
your money, and have no interest to provide for until next January. 

‘* Refuse this offer and the bonds of the State of Missouri will go to 
protest on July 1, unless you pay or provide for the interest. I think 
with vou that we should immediately consider the proper procedure to 
compel the compliance of the State officers with the act of 1865.’ (540). 

President Dowd telegraphed Easley May 17: * We! are losing 
valuable time in our bond scheme. I suggest you go to the capiiol 
and have it decided one way or the other.” (543). 

And again on May 27: “If they wont accept money arrange with 
treasurer to come to New York and receive tender. If he will do so, 
it will save us several thousand dollars.” (44). 

And on June 2: “It would cost us ten thousand dollars to make 
formal. legal tender. We will pay that sum in addition to amount 
legally due first of July, it they will accept payment by check. The 
matter must be decived at once or we shall proceed with our arrange- 
ments for legal tender.” (544). 

May 26. Easley wrote formally, to learn if $3,000,000 and ac- 
crued interest would be accepted, if not, how tender might be conven- 
iently made. (632, 45). 

June 13. Mr. Easley said to Auditor Walker: ‘“ We ofler you 
$3,000,000; now, will you take that and hold it while we strip and 
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fight for the difference between us, or shall we take the money and 
hold it while we pursue this through the courts for that difference.”’ 
The Auditor preterred to take the $3,000,000, and strip and fight for 
the difference between them. (635). 

At the formal meeting of the Fund Commissioners with Mr. Hasley 
on June 13th, there was read to him a paper as follows: 

“If you shall make us a tender of 35,090,000, we will accept if, 
and direct the State treasurer to receive the same and receipt for it 
on account of the statutory mortgage which the State holds against the 
Hannibal & St. Joseph Railroad Company; for your convenience we 
will direct the Treasurer to receive for the amount ollered a certified 
check on the National Bank of Commerce of the City of New York.” 
(635, 879). 

Mr. Easley said of this: 
I would not have done any more than that myself if [ had been in 


* Well, we couldn’t expect any more, and 


your place.” (656). 

Later, on this same June 15th, Attorney General MeIntvre said to 
Mr. Easley: ‘“ You will proceed by mandamus if possible?” Easley 
replied: ‘I think so, against the Governor, and we must vet it up as 
early as wecan.”’ (656). 

When Easley agreed to pay on the terms stated by the Fund Com- 
missioners June 13th, as those upon which the $3,090,000 would be re- 
ceived, he knew the Governor would not, on such payment, assign the 
State’s liens unless the courts compelled him to do so. (685). 

The Governor told Easley before June 13th, that he would not ex- 
ecute the release of the State’s liens until full payment was made un- 
der the acts of 1851 and 1855. (684). If that was not satisfactory, 
Kasley’s clients could resort to the courts to determine what was due. 
(654). | 

The Governor told Easley at least three several times that he 
would not assign the State’s lien on such payment, to wit: On Feb- 
ruary 8,in March or April and on June I5th, Issl. (686). 

Once, on or before June 13th, the Governar, as part of a most fore- 
ible declaration, said to Mr. Easley: 

‘It is my firm purpose as Governor, not to release the lien until 
the coupons are provided for, or such sum of money offered as to bold 
the State harmless.” (659, 765). 

Mr. Easley accepted for his clients the proposition contained in 
the memorandum of the Fund Commissioners, read to him at the meet- 
ing of June 15th. (766, 842). 
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On June !3th, after the meeting of the Fund Commissioners at 
which the memorandum was read to him, Mr. Easley conferred with 
the Attorney-General about the form of certificate the treasurer would 
give the Governor after he had receive! the $3,09U,000, and said that if 
the Governor declined, or when the Governor declined, to execute the 
assignment of the State’s lien to the trustees, he would take steps to 
compel him to exceute it. (753-4, 832). 

June l4th, Mr. Easley telegraphed President Dowd: “I do not 
think there will be any substantial resistance to executing the assign- 
ment. How soon can I know when you wart us in New York?” 
(545). 

July 9th, Mr. Easley sont President Dowd this message: 

** Governor refuses to transfer State lien, but agrees to submit an 
avreed case to Supreme Court as early as possible to determine whether 
we have peid money enough. [am drawing agreement, and will send 
it to you before [submit it to Governor.” (546). 

Mr. Van Blareom, a bank cashier, testified that Treasurer Ciappel] 
asked Mr. kaslev in New York on the morning of June 20, 1881, if they 
were really going to pay $5,080,000 on the receipt which he was prepared 
to give, and Easley replied: ‘' You take the money and give us the 
receipt, and we will attend tothe balance of it.” (847). 

Kx Llreasurer Chappell testified that it was a notorious fact during 
the session o! the Legislature of Missouri in January, February and 
March, 1881, among the State officers and Legislators that a payment 
of $3,090,000 was not segarded as a full compliance with the act of 
1865; and that Easley so understood it. (726). 

Also, that Easley said on the morning of June 20th,in answer to 
a question by Chappell as to whether they were going to pay the 
money [|$#3,090,000] on the receipt or certificate which he, Chappell, 
would give. * Yes, we will pay the money and take the chances,” or 
words to that effeet. (#25). 

Mr. Easley interprets his “ all right’? exclamation of June 13th to 
mean an expression of his satisfaction that the Attorney-General had 
come to his view of the matter. (459). 

He says he wrote on afternoon of June 15th the form of letter of 
instruction to the treasurer,and thit the letter to that official as copied 
in the record (48-9) is in that form. (460.) 

Also, that he expected the assignment to follow the payment of 
$3,090,009, and did not anticipate that litigation would ensue. (467). 


In short, Mr. Kasley’s latest version differs in all material points 
from that of the State officers, so far as his earlier versions will permit. 
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But as late as October 10, 188!, Mr. Kaslev wrote Attorney-Gen- 
eral McIntyre a letter in which is this passage: 

“T am satisfied that the Fund Commissioners have taken the pru- 
dent and proper course, and that if the question is ever understood by 
the mass of the people (which it appears the newspapers are determ 
ined they never shall), that their action will be fully sustained.’ 
(878). 

Still later, he made an affidavit, in evidence in this case (881), in 


which he said: 


) 


‘That during the year 1881, he was general solicitor for the Ian- 
nibal & St. Joseph Railroad Company, and had specially in charge for 
said company in the Siate of Missouri the management and negotia- 
tions for the payment of the $3,090,000 paid by the complainants herein 
into the State treasury on the 20th day of June, Is81; that at the time 
the Fund Commissioners signified their intention to receive the said 
sum of money, he, as solicitor for said company, insisted and demand- 
ed, that, in addition to the receipt which the Fund Commissioners 
then said they proposed to give, there should also be executed by the 


State Treasurer a certificate directed to the Governor of the State ot 


Missouri, expressing the payment of said amount of money in pursu- 
ance of the act entitled ‘An act to provide for reducing the indebted- 
ness of the State,’ approved February 20th, 1865, and that upon his 
insisting thereon the said Fund Commissioners agreed to insert in their 
letter of instructions to the Treasurer the certificate set out in said 
letter of instructions, appended to the bill in this case, and also set 
forth in the bill of complaint herein filed; that there never was any 
agreement, admission or concession, expressed or implied, by 
this! affant, or by or on behalf of said company or the com- 
plainants, that any further sum than $3,090,000 was due_ to 
the State, or that any other or further sum would remain due 
or to become due to the State after the payment of said sum, or that 
any effect or result should or would flow from the payment and accept: 
ance of said 83,090,000, other than the legal effect thereof, according to 
the true construction of the provisions of the law of 1805; that at all 
times during the negotiations and interviews, and up to and at the time 
of said payment, and ever since then, this affiant and said company 
and the complainants have asserted, claimed and insisted that the pay- 
ment of $3,090,000 would and did fully satisfy and discharge the in- 
debtedness of said company to the State covered by said statutory 
mortgage. 


“ Affiant further states that his attention has been called to the 
affidavit of Governor Crittenden, filed herein, as to the conversation 
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alleged to have occurred on or about the 13th day of June, 1881, and 
that said conversation, so far as it goes, is substantially correct, with 
this modification: that said Crittenden then and there said the matter 
was of too much importance, and involved too large a sum of monev 
and too difficult questions of law, and imposed too great a responsi- 
bility upon him for him to execute any assignment or conveyance to 
the trustees, unless he should first be directed to do so by some court 
construing the payment to be the amount of money, and contemplated 


by said act of February 20th, 1865. 


-“Affiant further states thatin pursuance and because of the Gover- 
nor’s expressed purpose not to execute said release until the act of Feb, 
20th, 1865, had received the construction that afliant contended was 
the true and proper one, that is, that the sum of money required to be 
paid was the three millions of dollars, the principal of the loan, and 
such interest as has accrued and remained unpaid at the time of making 
said payments, and for the purpose of procuring the construction of 
said act, affiant and said Governor and Attorney General did agree upon 
an agreed statement of facts, and did submit the same to the Supreme 
Court of the State of Missouri, and that said court decided that they had 
no jurisdiction therecf, and refused to entertain the same; and that 
thereupon, in further pursuance of said agreement and desire to obtain 
the construction of said aet of February 20th, 1865, and for the purpose 
of determining whether said trustees had paid the sum of money required 
tohe paid by said act of February 20th, (S65, and tor no other purpose, 
the mandamus case against the State Treasurer was prepared and sub- 
mitted under the same agreement as the agreed case aforesaid, that no 
question should be raised thereon except the question whether the 
said trustees had paid a sum sufficient to entitle them to have the len 
of the State assigned or conveyed to them under the said act of Feb- 
ruary 2Z0.b, 1865. That the petition for a mandamus referred to in the 
answer in this ease was an agreed statement of facts, and the said peti- 
tion and demurrer were agreed to by affinnt, defendant and the Attor- 
ney General for the sole purpose of obtaining the construction of the 
act of IS65. | 

* Affiant further states that pursuant to said agreement no facts 
were alleged in said petition, except such as were intended and sup- 
posed by this affiaut and the Attorney-General to bear upon the con- 
struction of the aci of February 20th, 1865, as tothe amount of money 
the trustees were required to pay thereunder, and that it was further 
agreed that the State Treasurer should file a special demurrer raising 
that question alone. 


+ Affiant hereto annexes, and asks that it be read as a part of this 


24 


affidavit, a printed copy of said agreed case of which said Supreme 
Court declined jurisdiction, the same being signed by the Attorney- 
General on behalf of the Governor, and by afliant on behalf of the 
relators, the affidavit, the form of which is annexed thereto, being sworn 
to by affant and Attorney-General.’ (881-2). 

This affidavit was made in February, 1882, for use on the hearing 
of a motion for a temporary injunction, but at the suggestion of Mr. 
Root was not used. 

Later Mr. Easley swore that JSune /3th should be July 9th in the 
affidavit, but he attempted no further explanation of the contents. 
(666 to 670). 

The Governor having from the first steadily refused to assign the 
State’s lien to the trustees, except upon the discharge of the railroad 
company’s liability as he understood it (655-6-7: 675; 680; 6835-4; 
86; 754), the trustees and the Hannibal & St. Joseph Iailroad Com- 
pany on November 11, 1881, (56) in the Supreme Court of Missouri, 
sought by mandamus to compel Treasurer Chappell to certify to the 
Governor (565) * that the relators herein had paid into the treasury of 
the State a sum of money equal in amount to all indebtedness due or 
owing by said railroad company to the State, and all liabilities incurred 
by the State by reason of having issued her bonds and loaned the same 
to said company asa loan of the credit of the State, io wit: Three 
millions of dollars, together with all interest that had accrued and re- 
mained unpaid by the company at the time when such payment was 
made by the relators, to wit: ninety thousand dollars.” They alleged 
that the treasurer would not execute a receipt or certificate other than 
that the payment was on account of the State’s statutory mortgage, 
“and notin full satistaction thereof’ That the treasurer based his 
refusal upon the ground that the payment was not of a suflicient sum 
of money; that without the certificate demanded and refused the trus- 
tees, “have no legal right to demand that the Governor of Missouri 
make over, assign,” ete., the State’s said statutory mortgage and len. 
That the payment made was sufficient to discharge, and did discharge, 
the debts, habilities, ete.,for which the railroad company and its prop- 
erty were bound. (562—566). 

The court decided agamst the petitioners, (74 Mo., 335), holding 
that there was no acceptance by the railroad company of the act of 
February 20, 1865, prior to the going into cilect of the Missouri Con- 
stitution of 1875; and that by virtue of the provisions of the Consti- 
tution above quoted, that act could not cntitle the petitioners to a per- 
emptory writ, evenif itcontemplated such payment as they had made. 
(78—82; 568—576). 


A motion for re-hearing was filed by relators and voluntarily with- 
drawn. (66, 72). : 


Later, on January 6, 1882, the trustees filed their bill in equity in 
the U.S. Cireuit Court for the Western District of Missouri (2), making 
Thomas T. Crittenden, Governor of Missouri, the sole defendant. The 
relief sought was that it should be adjudged and decreed that com- 
plainants had discharged the debts, liabilities, liens, mortgages. etc., 
for or by which the railroad company had been bound to the people of 
the State; were entitled toan assignment of the State’s liens and mort- 
gages; that the Governor should assign to them said liens and mort- 
gages. (15-14). 

Pending this suit the Governor advertised the railroad for sale for 
default by the company in meeting the January, 1882, interest on the 
aid bonds outstanding, amounting to $90,000. Complainants applied 
by motion for an injunetion to restrain the threatened sale. On the 
hearing the motion was denied, J/r. Justice Miller delivering the opin- 
ion of the court (3 MeCrary, p. 352, 338), wherein it was held that the 
payment of the $5,090,000 was insufficient to discharge the company; 
that its liability was and is to provide for the payment of the interest, 
as Well as the principal. of the bonds loaned to it by the State. 

Then followed the amended supplemental bill. It brought in new 
parties, making Thomas T. Crittenden, Governor; Phil. E. Chappell, 
Treasurer; John Walker, Auditor, and Thomas T. Crittenden, John 
Walker and D. H. MeIntyre, Fund Commissioners of the State of Mis- 
sourl, and the Hannibal & St. Joseph Railroad Company, defendants. 
New features in this amended supplemental bill are the allegations 
that the act of March 26, 1881, was passed in anticipation of the pay- 
ment made June 20,1881, and that said payment “was made and re- 
ceived in view of said act of March 26, 1881, and that the said act is a 
legislative recognition of the act of February 20, 1865, and that your 
orators have an equity that the provisions of said act of March 26, 
1881, shall not be disregarded to their prejudice.” (113). 

That the whole #3,000,000 could have been applied to the redemp- 
tion of the State’s 5-20 bon’s, and complainants’ expectation was that 
it would be so used. That the only claim for other or further payment 
was of a sum suflicient fo indemnify the State for loss of interest be- 
tween the time of payment by the trustees and the time when five- 
twenties could be called in and paid; and that the Fund Commission- 
ers estimated that $180,000 would cover such interest, and offered to 
accept said sum of $180,00 “ as a full equivalent therefor.” (115, 116.) 
That the act of Mareh v3, 1881, and the action pursuant to if, convert: 
ing 2,131 five-twenty bonds of $1,000 each into certificates of indebted- 
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affidavit, a printed copy of said agreed case of which said Supreme 
Court declined jurisdiction, the same being signed by the Attorney- 
General on behalf of the Governor, and by affiant on behalf of the 
relators, the affidavit, the form of which is annexed thereto, being sworn 
to by affiant and Attorney-General.’? (881-2). 

This affidavit was made in I*ebruary, 1882, for use on the hearing 
of a motion for a temporary injunction, but at the suggestion of Mr. 
Root was not used. 

Later Mr. Easley swore that June /’th should be July 9th in the 
affidavit, but he attempted no further explanation of the contents. 
(666 to 670). 

The Governor having from the first steadily refused to assign the 
State’s lien to the trustees, except upon the discharge of the railroad 
company’s liability as he understood it (655-6-7: 675; 680; 683-4; 
686; 754), the trustees and the Hannibal & St. Joseph Iailroad Com- 
pany on November 11, 1881, (56) in the Supreme Court of Missouri, 
sought by mandamus to compel Treasurer Chappell to certify to the 
Governor (565) “ that the relators herein had paid into the treasury of 
the State a sum of money equal in amount to all indebtedness due 9r 
owing by said railroad company to the Stafe, and all liabilities incurred 
by the State by reason of having issued her bonds and loaned the same 
to said company asa loan of the credit of the State, io wit: Three 
millions of dollars, together with all interest that had accrued and re- 
mained unpaid by the company at the time when such payment was 
made by the relators, to wit: ninety thousand dollars.” They alleged 
that the treasurer would not execute a receipt or certificate other than 
that the payment was on account of the State’s statutory mortgage, 
“and notin full satistaction thereof.’ That the treasurer based his 
refusal upon the ground that the payment was not of a suflicient sum 
of money; that without the certificate demanded and refused the trus- 
tees, “have no legal right to demand that the Governor of Missour! 
make over, assign,” ete., the State’s said statutory mortgage and lien. 
That the payment made was sufficient to discharge, and did discharge, 
the debts, liabilities, ete., for which the railroad company and its prop- 
erty were bound. (562—566). 

The court decided against the petitioners, (74 Mo., 335), holding 
that there was no acceptance by the railroad company of the act of 
February 20, 1865, prior to the going into effect of the Missouri Con- 
stitution of 1875; and that by virtue of the provisions of the Consti- 
tution above quoted, that aet could not entitle the petitioners to a per- 
emptory writ, even if itcontemplated such payment as they had made. 
(78—82; 568—576). 
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A motion for re-hearing was filed by relators and voluntarily with- 
drawn. (66, 72). : 

Later, on January 6, 1882, the trustees filed their bill in equity in 
the U.S. Cirenit Court for the Western District of Missouri (2), making 
Thomas T. Crittenden, Governor of Missouri, the sole defendant. The 
relief sought was that it should be adjudged and decreed that com- 
plainants had discharged the debts, liabilities, liens, mortgages. ete., 


for or by which the railroad company had been bound to the people of 


the State; were entitled toan assignment of the State’s liens and mort- 
gages; that the Governor should assign to them said liens and mort- 
gages. (15-1!4). 

Pending this suit the Governor advertised the railroad for sale for 
default by the company in meeting the January, !}882, interest on the 
aid bonds outstanding, amounting to $90,000. Complainants applied 
by motion for an injunction to restrain the threatened sale. On the 
hearing the motion was denied, J/r. Justice Miller delivering the opin- 
ion of the court (8 MeCrary, p. 332, 338), wherein it was held that the 
payment of the $5,090,000 was insuflicient to discharge the company; 
that its ability was and is to provide for the payment of the interest, 
as well as the principal. of the bonds loaned to it by the State. 

Then followed the amended supplemental bill. It brought in new 
parties, making Thomas T. Crittenden, Governor; Phil. EK. Chappell, 
Treasurer: John Walker, Auditor, and Thomas T. Crittenden, John 
Walker and D. H. MeIntyre, Fand Commissioners of the State of Mis- 
sourl, and the Hannibal & St. Joseph Railroad Company, defendants. 
New features in this amended supplemental bill are the allegations 
that the act of March 26, 1881, was passed in anticipation of the pay- 
ment made June 20,1881, and that said payment “was made and re- 
ceived in view of said act of March 26, 1881, and that the said act is a 
legislative recognition of the act of February 20, 1865, and that your 
orators have an equity that the provisions of said act of March 26, 
1881, shall not be disregarded to their prejudice.” (115). 

That the whole $3,000,000 could have been applied to the redemp- 
tion of the State’s 5-20 bones, and complainants’ expectation was that 
it would be so used. That the only claim for other or further payment 
was of a sum suflicient to indemnify the State for loss of interest be- 
tween the time of payment by the trustees and the time when five- 
twenties could be called in and paid; and that the Fund Commission- 
ers estimated that $180,000 would cover such interest, and offered to 
accept said sum of $180,00 “as a full equivalent therefor.” (115, 116.) 
That the act of March v3, 1881, and the action pursuant to if, convert: 
ing 2,131 five-twenty bonds of $1,000 each into certificates of indebted- 
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ness to the schoo! tund and the seminary fund were unconstitutional] 
and invalid. (116-118.) An offer to receive back from the State the 
$3,000,000 and pay interest to accrue on the outstanding State aid 
bonds, and its rejection (119); that the payment of $3,000,000 was to be 
presenily applied, and was in extinguishment of the State aid bonds, 
and was not a payment to the State as trustee or tor indemnity, and 
the State is estopped to insist that the act of February 20, 1865,is re- 
pealed, and estopped to retain the 53,000,000, as an indemnity fund ; 
but if it should be decreed otherwise as tothe application of the money, 
etc., then the complainants are entitled ‘‘on the further and distinet 
groun:! of accident, mistake and surprise to be relieved” by a decree 
for the return to them of the 33,000,000, with six per cent. interest. 
(119, 120.) This bill, as well as the original bill and the petition for 
mandamus against Chappell, alleges that the trustees sold the $3,000,- 
000 special bonds and with the proceeds made the payment of June z0, 
1881. (9, 70,111.) The prayer contains one ciause in addition to those 
found in the original bill (123): ‘* That should it seem to your Honors 
that your orators are not entitled, by reason.of the matters hereinbe- 
fore set forth, to be subrogated to the whole statutory lien of the State 
of Missouri aforesaid, and to have an assignment thereof in accordance 
with the terms of the act of February zO, 1865, then that the defend- 
ants Phil. E. Chappell, as Treasurer, John Walker, as Auditor, and 
Thomas T. Crittenden, John Walker and D. H. MeIntyre,as Fund Com- 
missioners, or such of them as shall be found to have the custody and 
control of the $3,000,000 paid the said Phil. E. Chappell by your ora- 
tors on the 20th day of June, 1881, as aforesaid, be adjudged and de- 
creed to repay the said $3,000,000 to your orators, together with the in- 
terest and income thereof,” etc. 

The State officers put in issue bv their answer the material aver. 
ments of the amended bill; pieaded the proceeding and judgment in 
the mandamus suit against Chappell, Staie Treasurer, in the Supreme 
Court of Missouri; that the payment by the trustees was not made or 
received in satisfaction, but on account; that the State was entitled to 
enough money to enable her to Jift the State aid bonds, paying princi- 
pal and interest; that there is no equity in the bill,and prayed that it 
be dismissed with costs. (13!-144). 

The answer of the Hannibal & St. Joseph R. Rh. Co. raises no issue 
with complainants. (147-153). 

The court (3 McCrary, 333, 344) decided that the payment by the 
trustees was not of a sum suflicient to relieve the State from the lia- 
bility she incurred in issuing her bonds and loaning them to the com- 
pany, and did not discharge the State’s lien or entitle complainants to 
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an assignment of it; that the State was bound by the act of March 26, 
1881, to use the money received, and must account for what by such 
use could have been made; and ordered a reference to a master to state 
the account and enjoined the sale of the railroad, ete., conditioned on 
the payment of the $90,000 interest on State aid bonds, which accrued 
January 1, 1882. (155, 159.) In October, 1882, the railroad company 
paid this $90,000, and no step has sinee been taken toward selling or 
advertising the railroad property. 

“The parties have stipulated that the money paid to the State 
could have been invested in United States bonds during the month of 
July, ISS1; and at the hearing it was admitted that from June 20 to 
August 1, 1881, investments in United States bonds at market rates 
would have yielded interest at three per cent. net. It was further stip- 
ulated that thirty days was a reasonable time within which to call in 
the option bonds of the State.” (164, 613). 

The master found (165) that 872 option, or five-twenty bonds could 
have been called in and paid, and that they should stand against an 
equal number of State aid bonds, leaving $2,127,000 of the old bonds 
(one having been paid) to be provided for, and $2,127,000 in the State 
Treasury to be investedin U. 8. bonds. That by this investment the 
State would receive three per cent. interest, Just half what the State 
aid bonds bore. That the complainants should be required to pay as 
of date June 20, 1881, an additional sum sufficient to enable the State 
to pay the interest on the State aid bonds as it should accrue and the 
principal at maturity, and that the amount of such additional sum is 
$612,697.50. Crediting the $90,000 paid the State October 2, LS82, un- 
der the order of court aforesaid, and computing interest, the balance 
to be paid the State January 1, 1885, was found and reported to be 
$549,083.58. (166). . 

Numerous objections to the master’s report were made by com- 
plainants (187-191), based on the theory that his calculation should 
have required the taking in of option and other bonds of the State 
whenever the same might be called, until all of the $5,000,000, and ac- 
cruing interest, should be thus applied, and should have required the 
Withdrawal ot funds invested in United States bonds whenever, and as 
often as, State option bonds might be called, and that investments in 
option and other State bonds actually made pending the litigation, in 
August, 1882, should be taken into the ‘account. 

The State officers also objected to the report on two grounds: (1) 
that the master did not except from the $372,000 option bonds which he 
found should have been taken up June 20, 1881, $250,090 required to be 
taken up under constitutional provisions; and (2) that interest was not 
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allowed the State on the $872,000 in option bonds to their maturity. 
(195). 

The constitutional provision referred to is a clause of section 45 of 
article IV. of the Constitution of 1875, prescribing the order of appro- 


priations, and is as follows: 

‘*Second—For the benefit of the sinking fund, which shall not be 
less annually than two hundred and fifty thousand dollars.” 

Section two of the general appropriation act of 1881 (Acts 1881, 
pp- 3 to 9) is as follows: 

Sec. Z. “* There is hereby appropriated out of the State treasury 
and chargeable to the State sinking fund, for the benefit of the sinking 
fund for the years 1881 and 1882, the sum of eigh! -hundred thousand 
dollars (#800,900) for the redemption of State bonds.” 

This act was approved March 24, 1881, (Acts 1881, p. 9) and went 
into effect on that date. Const. Art. 1V., Sec. 36. 

The court, in reviewing the master’s report, found that no option 
bonds were in fact “called in or paid until August 10, 1882, when all 
such bonds outstanding, amounting of principal to 31,270,000, were 
called in and paid.” (195). | 

And the court, in modification, substituted 81,270,000 for 33872,000 
as the amount of bonds to be considered as provided for, and charged 
the State with $21,258 41 as profits from itsinvestment of $158,599.65 In 
122 Missouri State bonds, August 23, 1882. This led to the $549,083.58 
giving place to $476,049.27, as the sum yet to be paid the State, as of 
date May 11, 1883. The decree (206-7-S) is that the complainants are 
entitled to have from Crittenden, Governor of Missouri, or his successor 
in office, an assignment of the State’s lien, upon payment to the treas- 
urer of Missouri of said sum of $476,049.27, in addition to payments 
theretofore made, with three per cent. interest thereon from May 11, 
1883; that the costs, includiag $3,500 to the master, be paid in the first 
instance by the complainants, “but in their final settlement with the 
respondents they shall be entitled to recover back and receive credit 
for one half of the same, and to deduct such one-half from the said four 
hundred and seventy-six thousand and forty-nine and 27-100 dollars ;”’ 
that upon the payment of said $176,049.27 and interest the said Crit- 
tenden, Governor of Missouri, or his successor in ollice, shallimmediately 
make such assignment. or in the event of failure so to do, the decree 
shall ¢pso facto operate as such assignment; and that upon such pay- 
ment the said * Thomas T. Crittenden, Governor of the State of Mis- 
souri, his agents, attorneys and servants, and his successor in office. be 
and they hereby are, and each of them is, absolutely restrained and 
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enjoined from selling or advertising for sale” the said railroad and ap- 
purtenances. (207). 


From this judgment and decree all parties appealed, complainants 


and the railroad company joining in one appeal, and the State officers 
joining in the other. (208-215). 


The State of Missouri is not, and never was, a party to the suit. 


ASSIGNMENT OF ERROR. 


And now come the said Crittenden and other State oflicers sued, 
and say that in the record and proceedings of the court below, in this 
cause, there is manifest error, and for error they assign the following, 
to wit: 

1. That said court did not dismiss the bill, as it should have done. 

2. That tre decree is really against the State of Missouri. 

3. That the court had no jurisdiction to render the decree which 
it rendered, or any decree in favor of complainants, because the State 
of Missouri was, and is, the real and only party in interest, and is not 
a party on the record, 

4. That said court had no right or jurisdiction by its decree to re- 
quire the Governor of the State, or his successor in office, as Gov- 
ernor, to assign or transfer the statutory lien of the State of Missouri 
upon the railroad, ete., of the Hannibal & St. Joseph Railroad Com- 
pany, because the requirement is to do that which when done would 
constitute performance by the Siate of the alleged contract between 
the State and the railroad company, which is the foundation of the 
suit; the State not being a party on the record. 

5. That said court required the investment under the act of March 
26, 181, of the $3,009,000 paid the State, when it should not have taken 
into account what was done or might have been done with this money 
or any of it. 

6. That the balance found and required to be paid did not and 
does not—as it should—equal a sum which together with the $3,090,000 
paid June 20, 1881, allowing for the payment of $90,000 in October, 
1882, would have been sufficient to buy in on that day,or within thirty 

days thereafter, the 33,00),00) State aid bonls loaned said railroad 
company, with all their coupons; or which invested then at three per 
cent. would, with its increase, pay said State aid bonds, principal and 
interest, at maturity. — 

7. That the balance to be paid was not—as it should have been— 


made to bear six per cent. interest. 


POINTS IN ARGUMENT. 


I. 


This suit is really against the State of Missouri; the State is not a 
party on the record; therefore jurisdiction is wanting. 


Osborn vs. Bank, 9 Wheat., 738. 

Ribon vs. Railroad Companies, 16 Wall., 446. 
U.S. vs, Peters, 5 Cranch, 115. 

Louisiana vs. Jumel, 107 U. S., 711. 
Mississippi vs. Johnson, 4 Wall , 475. 

Carrick vs. Lamar, 116 U, S., 425. 

Georgia vs. Madrazo, 1 Pet., 110. 

Kentucky vs. Dennison, 24 How., 66. 

U.S. vs. Lee, 106 U.S., 196. 

Virginia Coupon Cases, 114 U.S8., 269. 
Cunningham vs. M. & B. R. i. 109 UL S., 446. 
Beers vs. Arkansas. 20 How., 527. 

Hagood vs. Southern, 117 U.S... 52. 

Antoni vs. Greenhow, 107 U.S., 769. 

(;race vs. Am. Cen. Ins. Co., 109 U.S., 278. 


Gibbons vs. U.S., 8 Wall., 209. 


II. 


The aet of February 20, 1865, upon which complainants rest their 
case, if it could otherwise lessen the railroad company’s liability, was, 
and 1s, so far modified by the Missouri Constitution of 1875 that it can- 
not support the bill or the decree. 


ee 


Mo. Const., Art. IV., $$ 50, 51, Schedule § 1. 


State ex rel Rolston vs. Chappell, 74 Mo., 335. 


If. 


Independent of the Constitution and with the aet of February 20, 
1865, in full force, no assignment or convevance of the State’s liens can 
be required except upon the Treasurer’s certificate prescrihed by that 
act. 


TY 


Louisiana vs. Jumel]. 107 U S.. 711. 


74 Mo., 355. 
IV. 
Even under the act of February 20, 1865, as under the earlier acts, 
the outstanding State aid bonds and all their coupons constitute the 
liability to be discharged. 


V. 


The accounting, even if authorized—as it was not—is based upon 
assumptions which are without foundation. 


VI. 
Neither compiainants nor the railroad company are entitled to 


anything on the ground of estoppel, fraud, failure of consideration, 
mistake, accident or surprise. 


Ls 


This suit ts really against the State of Missouri; the State 7s not 


a party on the record; thzretore jurisdiction ris wanting. 

The Constitution of Missouri provides: ‘The term of office of the 
Governor, * * * State Treasurer * * *_ shall be four years 
from the second Monday of January next after their election, and until 
their successors are elected and qualified ; and the Governor and State 


s 


Treasurer shall be ineligible to re-election as their own successors.” 


Const., Art. V., Sec. 2. 
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As a matter of fact, Gov. Crittenden has given place to Gov. Mar- 
maduke, and but one of the defendants, Auditor Walker, is now an 
oflicer of the State. 

So, the decree rendered, performance of which by Gov. Crit- 
tenden, or Avs successor, Was required, must be pertormed by his suc- 
cessor, if performed at all. 


But Gov. Marmaduke has never done, omitted or threatened any- 


thing on account of which a decree could be rendered against him. 

Now, then, we surely face the fact that the decree is in reality 
against the State because the suit is really against the State. The 
State is not a party, and Crittenden is a party for convenience and 
in form merely. Yet, if the suit is right the decree is right, as to jur- 
isdiction; if the decree is wrongin this particular it is because the suit 
is wrong—is against the State and the State not a party. 

The State cannot be made a party except with her consent, ex- 

rressed by act of her legislature. 

The eleventh amendment to the Federal Constitution guarantees 

ais Immunity: 

“The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or _ prosecuted 
against one of the United States, by citizens of another State, or by 
cilizens or subjects of any foreign State.” 

“There is vested in no ofticer or body the authority to consent that 
the State shall be sued except the law making power, which may give 
such consent on the terms it may choose to impose.” 


[ nited States vs. Lee, 106 U.S... 205. 
Cunningham vs. Iailroad, 109 U.S., 446. 
Beers vs. Arkansas, 20 How., 527. 

The cireuit court, of course, had jurisdiction over the individuals 
sued, but it had not and could not have jurisdiction in a suit against 
them, and to which the State was not, and is not, a party, to render 
any judgment or decree against the State in substance and fact, even 
though in form it be only against individual officers of the State. 

In the celebrated case of Osborn vs. The Bank the doctrine appli- 
cable here is so happily expressed that the language of the Great Chiet 
Justice ought to be quoted to state it: 

“The State not being a party on the record, and the court having 
jurisdiction over those who are parties on the record, the true question 
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is not one of jurisdiction, but whether, in the exercise of its jurisdic- 
tion, the court ought to make a decree against the defendants ; whether 
they are to be considered as having a real interest, or as being only 
nominal parties.” 9 Wheat., S58. 


Another ease furnishes this test: 


‘The rule in equity as to parties defendant is, that all those whose 


interests will be affected by the degree sought to be obtained must be , 
before the court; and if any such persons cannot be reached by pro- " 


cess—do not voluntarily appear, or from a jurisdictional objection go- 
ing to the person in the-courts of the United States, cannot be made . 
parties 


the bill must be dismissed. Where a decree can be made as 
to those present without affecting the rights of those who are absent, 
the court will proceed. But if the interests of those present and of 


those absent are inseparable, the obstacle is insuperable. 


Ribon vs. Railroad Companies, 16 Wall., 450. i) 


Now, have the defendant officers a real interest? Can the decr.© 
against them stand, or can any such decree as is sought be entered a1 
enforced without affecting the interests of the absent State ? 

In the Osborn case the judgment against the State officers is pred- 
icated, in part, on the proposition that they were surely lable, indi- 
vidnally, for the moneys, ete., taken from the bank: “ The parties 
must certainly have a real interest in the case, since their personal re- 
sponsibility is acknowledged, and if denied, could be demonstrated.” 


9 Wheat... S59. 


Other controlling considerations were: That the bank’s funds 
were kept separate and apart from the Siate’s moneys, and, “if mingled 
with the other money in the treasury, and put into circulation, would be 
totally lost to the owners;” if the agent paid them over to his princi- 
pal they would be “ beyond the reach of the injured party, since his 
principal is not amenable to the law.” 


9 Wheat., 844-5-6. 
Here, the $3,000.000 actually, with the consent and at the instance 
of complainants and the railroad company, went into Missouri’s treas- 


ury. It there mingled with her other funds, and passed out with them. 
Its identity was Jost, it became part of the State’s moneys. 


U.S. vs. Peters, 5 Cranch, 115. 
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From the moment the complainants and the railroad comp iny, by 
ald of the State officers, put this money into the State’s treasury, to be 
a part of the State’s revenues therein, no power but that of the State, 
made manifest in her Constitution and laws. could draw a cent of it 
therefrom. 


U.S., vs. Peters, supra. 


La. vs. Jumel, 107, U. S., 711. 


iese State officers,unlike those dealt with in the Osborn case, did 

ne equire this 3.000.000, by force or stealth. They did not put cap- 

d treasure into a trunk or other piace where its identity would be 

are. They did not stow it away outside the treasury vaults. They 

received it for the State, from those who asked them to so receive if, 
rnd into her treasury with other receipts it went. 

Certainly no judgement could be recovered against these individ- 
uals, officers though they be, for these funds, paid to them as agents, 
received by them as agents, intended to be passed through them, as 
agents, into: the treasury of their principal, the State, and passed into 
the treasury accordingly. 

The leading case of Louisiana vs. Jumel, 107 U.S., 71i, is a per- 
petual barrier against the loose doctrine that, notwithstanding the 
eleventh amendment, the Federal courts may administer the fiseal 
affairs of States, by virtue of judgments and decrees against State 
officers. 

Speaking for the court Jr. Chief Justice Waite says: (p. 727). 

“It needs no argument to show that the political pewer cannot be 
thus ousted of its jurisdiction and the judiciary set in its place. When 
a State submits itself, without reservation, to the jurisdiction of a court 
in a particular case, that Jurisdiction muy be used to give full effect to 
what the State has by its act of submissicn allowed to be done; and if 
the law permits the coercion of the publie officers to enforce any judg- 
ment that may be rendered, then such coercion may be emploved for 
that purpose. but thisis very far from authorizing the court, when a 
State cannot be sued, to set up ifsjurisdiction over the officers in charge 
of the public moneys, so as to control them, as against the political 
power, in their administration of the finances of the State.” 

Also, (p. 723): “If there is any trust, the State is the trus‘ee, and 
unless the State can be sued, the trustee cannot be enjoined. The offi- 
cers owe duty to the State alone, and have no contract relations with 
the bondholders [complainants|. They can only act as the State di- 


rects them to act. and hold as the State allows them to hold. It was 


never agreed that their relations with the bondholders [complainants | 
should be any other than as officers of the State. * * * They can 
be moved through the State, but not the State through them.” 

Indeed, it is not charged, or hinted, that the State officers are per- 
sonally liable to complainants or to the railroad company. No wrong 
can be imputed to them individually, and they reity upon no void or 
douktiul statute for their defense. 

In that well considered case, Cunningham va. Macon & Brunswick 
R. Rh. Co., 109 U. S., 451, it is said by J/r. Sustice Miller: ‘* This prin- 
that the State cannot be sued without its consent{| is conceded 


ciple 
in all the cases, and whenever it ean be clearly seen that the State Is 
an indispensable party to enable the court, according to the rules which 
govern ifs procedure, to grant the relief sought, it wi!l refuse to take 
jurisdiction.” 

In the same opinion it is said the State is not an indispensable 
partly: 

‘* Where an individual is sued in tort for some act injurious to an- 
other in regard to person or property, to which his defense is that he 
has acted under the orders of the government. 

‘‘In these cases he is not sued as, or because he is, the officer of the 
vovernment, but as an individual, and the court is not ousted of Juris- 
diction because he asserts authority as such officer. ‘To make out his 
defense ke must show that his authority was sufficient in law to pro- 
tect him.’ (p. 452). 

Or *‘ where the law has imposed upon an ollicer of the government 
a well defined duty in regard to a specifie matter, not affecting the 
general powers or functions of the government, but in the performance 


of which one or more individuals have a distinct interest, capable of 


eiforcement by judicial process.” (p. 452). 

Here, complainants seek the assignment by the Governor of Mis» 
souri to them of the State’s statutory mortgage upon the railroad prop- 
erty, or if that cannot be, the refunding to them of the money paid into 
the State treasury, with interest. 

The court decreedi that the Governor, or his sucessor in office, 
should assign the lien, upon the payment of a further specified sum of 
money. 

In Board of Liquidation vs. McComb, 92 U.S., 53!, an injunction 
restraining the board, at the instance of a bondholder, from issuing 
bonds similar to those complainant had, in exchange for a class of in- 
debtedness for which such bonds could not be legaliy issued on the basis 


proposed was sustained. 


Of 


The rule applicable in that case, and in this, is thus clearly stated 
by Mr. Justice Bradley: 

‘** The objections to proceeding against State ollicers by mandamus 
or injunction are: first, that it is, in effect, proceeding against the State 
itself: and, second, that itinterferes with the official discretion vested in 
the officers. It is conceded that neither of thesa things ean be done. A 
State, without its consent cannot be sued by an individual: and a court 
cannot substitute its own discretion for that of executive officers in mat- 
ters belonging to the proper jurisdiction of the latter. But it has been 
well settled that when a plain official duty, requiring no exercise of dis- 
cretion, is to be performed, and performance is refused, any person who 
wili sustain personal injury bv such refusal may have a mandamus 
to compel its perrormance: and when such duty is threatened to be 
violated by some positive official act, any person who will sustain per- 
sonal injury thereby, for which adequate compensation cannot be had 
at law, may have an injunction to prevent it.”” (p. 541.) 

Mr. Justice Field, in his dissenting opinion in Louisiana vs. Jumel, 
(p. (44) says: 

“Tf the act be one which involves discretion, the officer only con- 
forms to the law in exercising that discretion. If it be one which ealls 
for the consideration of evidence and the exercise of judgment, he must 
be left free to act upon his own conclusions. If, however, the act does 
not rest in his diseretion; 1f it does not call for the exercise of judg- 
ment, but is a specific duty, imposed by law, and ministerial in its char- 
acter, suc has the delivery of a commission, the issue of a patent, the 
drawing of a warrant, or the payment of moneys appropriated (ihe sub- 
ject to which the appropriation is made not calling for the exercise of 
judgment in its selection), and individuals have a direct pecuniary in- 
terest in the performance of that dutv—the ollicer is as much subject to 
the compulsory process of the judicial tribunals as a private citizen.” 

In Mississippi vs. Johnson, + Wall, 475, J/r. Chief Justice Chase, 
speaking for the court, says, (p. £98) : 

‘A ministerial duty, the performance of which may, in proper cases, 
be required of the head of a department, by judicial process, is one in 
respect to which nothing is left to discretion. It is a simple, definite 
dnty, arising under conditions admitted or proved to exist, and imposed 


by law.” 
Oarrick vs. Lamar, 116 U.S., 425, goes to the same point. 


In Davis vs. Gray, 16 Wall., 203, was reached the extreme limit of 
judicial control over State oflicers. There, the Governor and Land 
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Commissioner of Texas, in a suit to which the State was not a party, 
were restrained from issuing patents to lands to whica the complain- 
ant, Gray, as receiver of a certain railroad company, had an equitable 
claim. 

In the Cunningham case (109 U.S., 453), and in U. S. vs Lee (106 U. 
S.,215), Davis vs. Gray was sharply criticised. Inthe former the court, 
through Wr. Justice Miller, said : 

* But it is clear that in enjoining the Governor of the State in the 
performance of one of his executive functions, the case goes to the 
verge of sound doctrine, if not beyond it, and that the principle should 
be extended no further. Nor was therein that case any aflirmative re- 
lief granted by ordering the Governor and Land Commissioner to per- 
form any act towards perfecting the title of the company.” 

Lf * the principle should be extended no further,’ how can the 
decree in the case at bar, or the assumed jurisdiction, be upheld ? 

Here we have a prayer for, and a decree granting, affirmative re- 
lief, ordering the Governor, and the. Governor’s successor, near or 
remote, to perform ¢/e act of transferring the State’s mortgage to the 
complainants. 

Davis vs. Gray is but an outpost on the frontier of the vast pro- 
vince this decision would invade and conquer. _ 

In Davis vs. Gray no affirmative relief was given; the object of 
this suit and decree is affirmative relief of the most comprehensive na- 
ture. | 
Davis vs. Gray did not? reach out and grasp in anticipation officers 
yet to be, imputing wrong to them even before their birth. This re- 
markable bill and decree do all this. 

Davis vs. Gray, we think, affords this proceeding no support, but 
mav not Davis vs. Gray be justly subjected to further criticism ? Is it 
not past the verge of sound doctrine ? 

Mr. Justice Swayne, in the opinion of the court in that case bases 
his conclusion, in large part, we submit, on an erroneous statement of 
the doctrine of the Osborn case, which is thus set forth: ‘* Where the 
State is concerned, the State should be made a party, if it could be 
done. That it cannot be done is a sufficient reason for the omission to 
do it, and the court may proceed to decree ayainst the officers of the 
State in all respects as if the State were a party to the record.” 


Davis vs. Gray, 16 Wall., 220. 


And here is what is said in the Osborn case itself on the same 
point (9 Wheat., 842-3) : 
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‘If the person who is the real principal, the person whois the true 
source of the mischief, by whose power and for whose advantage it is 
done, be himself above the law, be exempt from all jndicial process, 
it would be subversive of the best established principles to say that 
the laws could not atford the same reme dies against the agent elh- 
ployed ii doing the WMrONG. wh) eh they mould attord against / )7/« could 
his principal be joined in the suit.” 

The Osborn case regards the agent in wrong-doing, sued without 
his principal, who is exempt from suit, amenable in such suit for Azs 
wrong doing tothe same extent that he would be amenable for the 
same wrong doing if his principal were joined with him as a party on 
the reeord. 

but according to the doctrine of Davis vs. Gray, a decree would in 
the like case gu against the agent én all respects as if the principal 
Were a party on the record. 

This would make the State’s exemption from suit practically equiv- 
alent to her presence as a party on the record. For, if, when the offi- 
cers are sued and the State is not and cannot be sued, the court may 
decree against the officers in all respects as if the State were a party, 
the State’s exemption from suit isa barren compliment instead of a 
substantial immunity. In case this is the true doctrine, as much can 
be accomplished by a decree against State Officers in a suit to which 
the State is nota party as by a decree against the State if a party. In 
decreei: g against the officers in all respects as if the State were a 
party, the officers might be required to do that which would amount to 
a compliance with the most comprehensive decree against the State. 

In other words, a decree against State officers, sued alone, would 
be, in all respects, equivalent to the like decree against the State, or 
against the State and her officers, as her agents. 

Mr. Justice Woods tersely states the true doctrine (5 Woods, p. 
426) ‘This indireet way of making the State a party is just as open 
to objection as if the State had been named as a defendant.”’ 


Another proposition in Davis vs. Gray (p. 232) 1s: 
* When a State becomes a party to a contract, as in the ease betore 
us, the same rules of law are applied to her as to private persons under 
like circumstances. When she or her representatives are properly 
brought into the forum of litigation, neither she nor they can assert any 
right or immunity as incident to her political sovereignty.” 
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Curran vs. Arkansas, 15 How., 304, is relied on for this doctrine, 
as Osborn vs. Bank was depended on for that just considered. Very 
different is the view expressed in the Curren case, as will appear by 
these extracts from the opinion of the court, delivered by A/?r. Justice 
Curtis: 

“That a State, by becoming interested with others in a %anking 
corporation, or by owning all the capital stock, does not impart to that 
corporation any of its privileges or prerogatives, that it lays down its 
sovereignty, so far as respects the transactions of the corporation, and 
exercises no power or privilege in respect to those transactions not de- 
rived from the charter, has been repeatedly affirmed by this court.” 
(p- 309). 

Also, “that the State of Arkansas is capable of being thus sued, 
has been decided, aftera careful examination, by the Supreme Court of 
that State, in this suit ; and as this is purely a question of local law, 
depending on the constitution and statutes of the State, we follow that 
decision, and hold, in conformity therewith, that by its own consent 
the State has become liable to a decree in favor of the complainant in 
this suit, if the complainant has valid grounds entitling him to the re- 
lief prayed.” (309). 

This. we think, affords no foundation for the statement in Davis vs, 
Gray that when the State or her representatives are brought into court, 


neither she nor they can assert any right or wm Unity as rneident to 


her political sovereignty—in substance, that bringing the State officers 

into court is equivalent to bringing in the State. The case of Bank of 
U.S. vs. Planters’ Bank, 9 Wheat., 904, announces the same doctrine 
as Curran vs. Arkansas, but does not support Davis vs. Gray. 

So, we think it clearly appears that Davis vs. Gray is not supported 
by the authorities on which reliance was placed, and it certainly is not 
in line with more recent adjudications of this court. 

Cunningham vs. Railroad, before cited, is more nearly in point, 
and upon it, among other cases, we ronfidently rely. Jurisdiction in 
that case was wanting because the State of Georgia was not a party, 
and here the absence of the State of Missouri is equally fatal to com- 
plainants’ cause. 

Branch vs. Railroad, 2 Woods, 385. 

“A suit against the Governor of a State, in his official capacity, is 

deemed by the court to be a suit against the State” 


Curtis’ Jurisdiction of the United States Courts, p. 21. 
Georgia vs. Madrazo, 1 Pet., 110; 


Kentucky vs. Dennison, 24 How.. 66. 
e ; > 


4} 


In United S'ates vs. Lee, 106 U S.,196, the whole realm of learn- 
ing pertinent to the issue was exhaustively explored. To the law and 
logic employed in the consideration of the great principle there in- 
volved, time and thought will scarcely add anything. Lee sued Kauf- 
man and Strong, as individuals, for the possession of certain lands. 
lhey defended on the ground that the United States had title and that 
they were in possession as her agents and servants; and the Attorney- 
General of the United States, appearing solely for that purpose, ob- 
jected that the court had no jurisdiction, the United States not being 

, a party. 


The first question to be considered was whether defendants’ plea 
| should arrest the proceevings. If so, the same result would follow the 
like pleain any other case, independent of the truthfulness of the plea, 
in whole or in part. The court decided that the sufficiency of the de- 
tense was to be determined on the trial. Lee, having proved title in 
4‘imself, and the alleged title of the United States being adjudged in- 
ficient to Justify defendants’ holding, judgment for possession went 
in favor of Lee. 
Now, it Lee had sued some officer of the United States for a 
TRANSFER Of title, asserting that in equity the title was his, while in law 
the United States had it, his case would be much like the one at bar. 


his court upheld the judgment in favor of Lee and against Kauf- 
man and Strong for possession, but how clear it is that a judgment or 
decree against them ty pass title from the United States would not 
have been sustained. 

If the suit had been to require Kaufman and Strong to convey, as 
agents of the United States, title or anything else from the United 
States, it would have failed. 

The Lee suit really was to obtain from the individuals, Kaufman 
and Strong, the possession of lands to which Lee was entitled, but 
which, in fact, thev held. 

Liere. the suit is to obtain from the State of Missouri, through the 
Governor as such, not anvthing which the Governor has or holds but, 


a statutery mortgage to the people of the State, which they have and 
hold. 

The Virginia Coupon cases are noted for the great learning and 
ability displayed in their consideration. (114 U.S., 269). 

Virginia had the right to levy and collecttaxes. She imposed a tax 
for which Poindexter was liable, and sent her officer to collect it. She 
authorized him to seize and sell property, if necessary. Her laws 
were his guide and warrant, and his sureties were bound for nis faith- 
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ful discharge of duty. Whenever he collected the tax the State was 
secure, for he must pay it over. Her law informed him what would 
be payment. That Poindexter tendered him. Greenhow, the tax gath- 
erer, reiused toreceive the thing tendered. The tender was equivalent. 
to payment, as to Poindexter, Greenhow and the State, Poindexter, 
keeping his tender good, was not further liable. Greenhow, refusing 
the thing lawfully tendered, was in the same legal position as if he had 
collected the tax. The State, the tax having thus,in law, veen paid, 
no longer had any interest in Poindexter, but would lookto Greenhow 
and his bondsmen for her dues. 


Such was the situation of all at any time interested, when Green- 
how, as tax gatherer, seized Poindexter’s desk to enforce payment or 
the demand for taxes, which he was still asser'ing Poindexter, as an 
individual, brougit suit against Greenhow, as an individual, to recover 
the desk. The admitted facts not only show that Greenhow had no 
right (o seize the desk and had no right to hold it, but they also show 
that the State had no interest in the controversy. She had received 
her tax, since her collecting officer had received it, or—which is the 
same thing—had refused a legal tenier, equivalent to payment. 

It is true, a void act of the Virginia legislature was interposed by 
Greenhow as /aw, but Virginia could have no interest in helping the 
proponent of that nullity to find shelter behind it. 

All her laws are valid. Her highest law is the Federal Constitu- 
tion; next, her State Constituiion in subordination to the Federal Con- 
stitution; next, the acts of her legislature not in conthet with either 
constitution, and the body of the unrepealed common law. She has 
no void laws. She is not attacked merely because one citizen becomes 
involved in litigation with another, and invokes some void act of her 
legislature. 

Missouri's only act about the validity of which there is any ques 
tion, 7s the act of 1865, upon which complainants’ whole case rests. 

The desk sued for was not the property of Virginia. Poindexter 
did not attempt to recover it from Virginia. 

In this case, complainants do not seek to possess themseives of 
anything which any, or all, the State officers have. The State of Mis- 
souri got, and used, the money paid into her treasury. Away back in 
1851 and 1855 statutory mortgages were made to the State, and com- 
plainants charge that the State still has these mortgages, but that they 
have become entitled to them,and ask that the State, by her Governor, 
present or prospective, be required to assign such mortgages to them. 


In effect, they allege that they have discharged the obligation of 
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the railroad company to the State, and occupy, virtually, the place of 
the assignee of notes or bonds secured by a mortgage. Then their fur- 
ther contention is, that they may sue the agent of the State alone and 
force him for the State, or the State by him, to transfer to them the 
State’s securities. 

The Lee case and the Virginia coupon cases were decided bya bare 
majority of one. The minority would have declined jurisdiction inthe 
Lee case, because the United States were not a party on the record, 
and in the Virginia coupon eases because Virginia was not a party on 
the record. They support their position with great learning and 
logie. . 

In his dissenting opinion in the Lee case, concurred in by three of 
his associates, J/r. -/ustice Gray affirms: 

‘‘ In those cases in which judgments have since [since Chisholm 
vs. Georgia, 2 Dall., 419] been rendered by this court against individu- 
als, concerning money or property in which a State had an interest, 
either the money was in the personal possession of the defendants and 
not in the possession of the State, or the suit was to restrain the de- 
fendants by injunetion from doing acts in violation of the Constitu- 
tion of the United States.” 


U.S. vs. Lee, 106 U. S., 242. 


And in expressing the dissent of himself and three associates in 
the Virginia coupon eases, Mr. Justice Bradley says, (114 U. S., 332): 

‘* Moreover, the Kleventh Amendment is not intended as a mere 
formula of words, to be slurred over by subtle methods of interpreta- 
tion, soas to zive it a literal compliance without regarding its substan- 
tial meaning and purpose. Itis a grave and solemn condition, exacted 
by sovereign States, for the purpose of preserving and vindicating 
their sovereign right to deal with their creditors and others propound- 
ing claims against them, according to their own views of what may be 
required by public faith and the necessities of the body politic.” 

In Antoni vs. Greenhow, (107 U.S., 783). d/r. Justice Matthews in 
his concurring opinion says: | 

‘ But fora breach of its contract by a State no remedy is provided 
by the Constitution of the United States against the State itself ; anda 
suit to compel the officers of a State to do the acts which constitute a 
performance of its contract by the State 1s a suit against the State 
itself.” 

In the Poindexter-Greenhow case (114 U.S., 293) it is said in the 
opinion of the court by Mfr. Justice Matthews: 
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“ Tried by every test which has been judicially suggested for 
the determination of the question, this cannot be considere1 to be a 
suit against the State. The State is pot named as a party on the 
record; the action is not directly upon the contract; it is not for the 
purpose of controlling the discretion of executive officers, or adminis- 
ering funds actually in the public treasury, ” ” . ; it Is 
not an attempt to compe! oflicers of the State to do the acts which 
constitute a performance of its contract by the State.” 

Now, this 7s a suit{against the State, though she is not named as a 
party on the record; it 7s ‘* directly upon the contract,” alleged to ex- 
ist by virtue of the'act of Feb. 20, 1865; it zs * for the purpose of con- 
trolling the discretion of executive officers,” and ‘** administering funds 
actually in the public treasury;’’ 1t 7s “‘ an attempt to compel officers 
of the State to do the acts which constitute a performance of its con- 
tract by the State.” 

Hagood vs. Southern (117 U.S., 52) is a very recent case in which 
it was decided that jurisdiction could not be upheld because the State 
of South Carolina was interested and nota party, though an indispens- 
able party. 

Mr. Justice Matthews speaking for the court says (p. 67): 

‘¢ These suits are accurately described as bills for the specific per- 
formance of a contract between the complainants and the State of 
South Carolina, who are the only parties to it. But to these bills the 
State is not in name mede a party defendant, though leave is given if 
to become such, if it chooses; and, except with that consent, it could 
not be brought before the court and be made to appear and defend. 
And yet itis the actual party to the alleged contract the performance 
of which is decreed, the one required to perform the decree, and the 
only party by whom it can be performel. Though not nominally a 
party to the record. it is the real and only party in interest, the nominal 
defendants being the oflicers and agents of the State, having no per- 
sonal interest in the subject matter of the suit, and defending only as 
representing the State. And the things required by the decrees to be 
done and performed by them are the very things which, when done 
and performed, constitute a performance of the alleged contract by the 
State.” 

Here, too, the bill is for the specific performance of the alleged 
contract, expressed in the act of Feb. 20, 1865; the State is the only 
party who can perform it; the State is the real and only party in in- 
terest, the nominal defendants being her agents and officers with no 
personal interest inthe suit and defending only as representing the 


~~ 


45 


State; and here, too, the things required by the decree to be done are 
the very things which, when done and performed, constitute a full 
performance by the State of the alleged contract. Here, as in that 
case, the decree is made to reach and control officers in being and their 
successors. 

The Governor may be moved throngh the State, but surely the 
State cannot be moved through him, or any or all of her officers. 

Since no Judgment can be rendered against a State in a suit to 
which she is not a party, no accounting could be hal with the State of 
Missouri in this suit, to which she is not a party; and no accounting 
had in a suit with her officers, Who are without authority to make or 
consent to it, can be in the least degree binding upon her. Nor could 
such accounting be made a factor in a decree affecting in anywise the 
rights of the State, or the powers and duties, judgment and discretion 
of her officers in protecting or enforcing them. 

The question of jurisdiction may be raised at any time. 

Grace vs. Am. Cent. Ins. Co., 109 U. S., 278, is ample authority for 
the statement that when the record presents a question of jurisdiction 
this court will consider it, even though not raised in the court below or 
in this court. 


* The supposition that the Government will not pay its debts, or 
will not do justice, is not to be indulged.” °* 


Gibbons vs. United States, 8 Wall., 274. 


Let not that supposition be indulged respecting Missouri. ‘There 
is nothing in her history to warrant it. 

Rather let the Complainants and the Railroad Company treat with 
her ‘n her sovereign capacity as one of the United States, and full 


jusiice wili be done them. 


If. 


The Act of Feb. 20, 1865, upon which complainants rest their case, tt 
. , bd -*. és ° bd - . ; ns mye 
it could otherwise lessen the R. P. Co's. liahility was, and is, 80 
tar modified by the Constitution of IST, that it cannot support 


the bill OFT the decree. 


The power to repeal or modify is denied on two erounds:  I[*irst, 
that the act is an amendment of the charter of the railroad company, 
and forms a part of it; second, that it is a contract, and covered by the 
inhibition against the passage of laws impairing the obligation of con- 
tracts. (U.S. Const., Art. 1, See. 10). 
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Chligation of RR. R. Co 


What was the obligation of the Hannibal & St. Joseph R. R. Co., 
to the State with respect to the State Aid bonds prior to the passage 
of this act? Section nine of the act of 1851 states it: The company 
“shall make provision for punctual redemption of the said bonds 
so issued as aforesaid “s “ “ ,and for the punctual 
payment of the interest which shall accrue thereon, in such manner as 
to exonerate the treasury of this State trom any advances of money 
for that purpose.” (18). 

Section eleven of the same act fixes the penalty: In case the 
company ‘shall make default in the payment of either interest or 
principal of the said bonds or any part thereot.’ the Governor shall 
sell the road, ete. (18). 

The bLonds (sec. 2) were loaned to the company: “% /ssued and 
delivered to said company as a loan of the public ervdit” (16). 

The act of December 10, 1855, under which were issued the second 
$1,500,000 of bonds, likewise provided (see 1) that the bonds should be 
loaned to the company as * a further loan of the credit of the State in 
her bonds.” (25). 

Then, the State had joaned the railzoad company her bonds to the 
amount of $3,000,000. These bonds had been negotiated, were out- 
standing and not due for many years. 7o the bondholder, the State 
was bound for the punctual payment of aceruing interest, and for the 
redemption at maturity of the bonds. Zo the State, the railroad com- 
pany was bound to make. provision for the punctual payment of the 
interest and the punctual redemption of the bonds ‘tin such manner 
as to exonerate the treasury of this State from any advances of money 
for that purpose.” The company was bound to the State to do that 
which the State agreed with the bondholder to do. The liability of 
the State and that of the company were precisely the same, except 
that the liability of the company was to the State, and that of the 
State was to the bondholder. The company had borrowed the State’s 
credit and was bound to uphold it; the company had borrowed the 
State’s bonds and was bound to return them. In no way could this 
obligation of the company be met except in the way provided by the 
statutes cited; by its making provision for the punctual redemption of 
the bonds and forthe punctual payment of the interest to accrue there- 
on. In no other way could the treasury of the State be exonerated 
from advances of money. The company, then, did not owe the State 
$3,000,000, or any other sum, on account of the loan of these bonds; but 
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it did owe the State the duty of paying the $38,000,000 of bonds, princi- 
pal and interest, to the utmost farthing that the bondholder could 
ever exact. 


The Act of 1865. 


Now comes this much-construed act of February 20, 1865. It pro- 
vided for (1) the issue by the company of $3,000,000 of bonds; (2) the 
execution to three trustees, not yet named or selected, of a mortgage 
to secure the payment of these bonds and interest; (5) the acquisi- 
tion by the trustees of the State’s liens; (4) the force and disposition 
of such hens in the hands of the trustees. (33-35). 

The act imposed no obligation to create bonds, mortgage or trus- 
tees; no agreement to do so was ever made. 

There is no evidence of acceptance of the act by the company. 

There could be no acquisition of the State’s hens except by and 
through the action of the trustees. 

There was no obligation imposed on the trustees, when called into 
being, to so act. 

There could be no mortgage without the bonds; no trustees with- 
out the mortgage; no transfer ot the State’s liens without the volun- 
tary action of the trustees. 

The act does not require the railroad company to supply the trus- 
tees with the funds or bonds necessary to procure the State’s lens. 
Nor that the preceeds from the new bonds be put to this use. 

All the act authorizes the company to do must be done before the 
trustees can do anything. 

The object of the act apparently was to provide for speedily re- 
lieving the State from the obligation assumed in the issue of the aid 
bonds loaned to the company. ‘The State would drop out and the com- 
pany would become direetly responsible to the bondholder, by putting 
out its own bonds and retiring those of the State. 

The act is an offer merely, nota contract. In the nature of things, 
the offer is subject to modification or withdrawal before acceptance. 
But this does not rest alone upon general principles ; itis preserved in 
the act itself. 

See. 1, provides that the mortgage shall be * subject, however, to 
all the liens and liabilities existing in favor of the State by virtue of 
any law of the State at the time said bonds may be issued and deliv- 
ered.” (834). 


The laws that must determine what are the liens and liabilities ex- 
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isting in favor of the State, are the laws in force when the bonds are 
issued and delivered. ‘This implies that the liens and liabilities may 
be different at the passage of the act and the issue and delivery of the 
bonds. They could not be different by Jaw if the act of February 20, 
1865, could not be affected by future legislation. If future legislation 
is allowed or allowable, so as to work any change in the liens or lia- 
bilities then—on February 20, 1865—existing in favor of the State, 
where is the limit to the exercise of the law making power? 


CHARTER. 


The power to mortgage any property it might have was given the 
railroad company in fullest measure in the act incorporating it, the 
power in this respect beirg ‘** to purchase, receive, have, hold and en- 
joy to them [the incorporators] and their successors, lands, tenements 
and hereditaments, goods, chattels, and all estates, real, personal and 
mixed, of what kind and quality soever, and the same, from time to 
time, to sell, wortyage. grant, alienand convey * * * * and gen- ' 
erally to do all and singular the matters and things which to them it 
shall lawfully appertain to do for the well being of the said corpora- 
tion, and the due management and ordering of the affairs of the same.” 
Acts 1847, p. 157. 


Act of 1874. 


It is further argued that through acceptance by the company of 
the act of 1874, authorizing the issue of Renewal Bonds, the act of 
1865 entered into a contract between the company and the State, and 
thereafter, if not before. was irrepealable. 


The first section of this act provides that before new bonds shall 
be issued in exchange for old ones, the person asking the exchange 
must satisfy the State treasurer of his bona Ade ownership of the old 
bonds ** and that the same have not been paid by the State, or by the 
said company, and that they have not been taken up and placed in the 
hands of the trustees to secure the payment of other bonds issued by 
said company, as authorized by the act” of February 20, 1865. (36). 


Surely there is nothing in this reference to the act of 1865, admit- 
ted to be then still in force, which cuts off the power, if theretofore 
existing, to repeal or change it. Bonds, if any, taken up and placed 
in the hands of the trustees are not to be renewed; that is all. 


Greater stress is placed upon a clause in sec. 2, of this aet, (37); 
‘for the punctual redemption of these bonds, and the payment of ac- 
cruing interest thereon, the Hannibal & St. Joseph Railrcad Com- 


an case of the old bonds.” 
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pany shall make provision in the same mannsr as now required by law 


The draughtsman of the act of 1874 evidently had before him the 
act of 1851; the intention was to make the liability of the company 


under the act of 1874 just what it was by the acts of 1851 and 1855. 


These quotations from the acts of 1851 and 1874 show it: 


ACT FEB. 22, 1851. 

“ECTION 9. Each of said companies 
shall make provision for punctual re- 
demption of the said bonds so issued as 
aforesaid to them respectively, and for 
the punctual payment of the interest 
which shall acerue thereon, in such 


manner as to exonerate the treasury of | 


this State from any advances of money 
for that purpose: and the tolls and in- 
come which shall accrue from the use of 
their said roads, respectively, when the 
Same,or any part thereof,shall be con- 
structed, after paying the repairs and 
necessary expenses of operating the 
same and conducting the business there- 
of, shall be and are hereby pledged for 
the payment of said interest. 

Sec. 11. Incase the said companies or 
either of them, to which bonds shall as 
aforesaid be issued, shall make default 
in the payment of either interest or 
principal of the said bonds, or any part 
thereof, no more bonds shall thereafter 
be issued to said delinquent company, 
and it shall be lawful for the Governor 
to sell their road and its appurtenances, 
ete. (18). 


ACT MARCH 21. 1874. 


Sec. 2. nd be it further enacted, That 
the bonds authorized to be issued by this 
act shall be denominated * The Hanni- 
bal & St. Joseph State Renewal Bonds,’’ 
and for the punetual redemption of these 
bonds, and the payment of accruing in- 
terest thereon, the Hannibal & St. Jo- 
seph Railroad Company shall make pro- 
vision in the same manner as now re- 
quired by law in case of the old bonds 
herein proposed to be renewed, and the 
tolls and income of the road shall, as 
now provided, stand pledged for the 
payment of the interest; and in case 
said comyany shall make default in the 
payment of either interest or principal 
of said bonds, or any part thereof, it 
shall be lawful for the Governor of the 
State to sell the read of said company 
and the appurtenances in the same 
manner and with like effect as provided 
in the aforesaid ** Act to expedite the 
construction of the Pacific Railroad and 
the Hannibal & St. Joseph Railroad,” 
approved February 22,1851, and in other 
acts subsequent thereto, providing for 
the original issue of the bonds herein 
proposed to be renewed (37). 


This view is strengthened by a study of the careful and elaborate 
provision for the State’s protection, contained in the closing lines of 
the first section of this act of 1874 (57): 


And provided further, That the mortgage and first lien on the 
road of the said Hannibal & St. Joseph Railroad Company, and every 
part and section thereof, and its appurtenances, to ihe people in this 
State, as originally created and established by the act or acts under 


which said old bonds were issued, to secure the payment of the same,. 


U. S.—+4 
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shall remain unimpaired and in full force and effect to secure the pay- 
ment of the new bonds herein authorized to be issued, it being the object 
and intent of this act only to extend the time of payment cf existing 
obligations, and to give to the hoiders thereof new evidence of the ex- 
isting indebtedness, and not in any manner to release, invalidate, im- 
parr or attect any lien, mortgage, preference, privilege or obligation 
now held by the State, or by the peopie of the State, on the road, prop- 
erty or appurtenances of said Hannibal & St. Joseph Railroad Com- 
pany for securing the payment of the principal and interest on the sums 
of money for which such original bonds were issued and accepted, and 
for the renewal of which the bonds named in this act are authorized to 
be issued.” 

The reservation to the State was of the liens, privileges, liabilities, 
ete., existing in her favor before there was any act of Feb. 20, 1865. 
Nothing had been done under that act to impair any of them. This 
act made the obligations oi the railroad company just what they were 
under the acts of Feb. 22, 1851, and Dec. 10, 1855. The contract of the 
company wes to do just what the ancient acts required, under the pen: 
alty they imposed. If this contract had any relation to the act of 1865, 
it put aconstruction upon it very different from that for which complain- 
ants contend, subordinating it to, an! harmonizing it with, the acts of 
1851 and 1855, so that every liability and obligation created by or 
under those acts remained and was preserved. 

But, even if the act of 1865 did enter into a contract through the 
acceptance by the company of the act of 1874, was not that a contract 
with relation to the issue of not over $1,500,000 of renewal bonds? If 
the act of 1865 became irrepealable under the company’s acceptance 
of the act of 1874, it was repealable before: and since the act of 1874 
had relation to the issue and disposition of no more than $1,500,000 of 
bonds, then the act of 165 would remain subject to repeal or modifica- 
tion as to the other $1,500,000. 

There is no hint in the act of 1874 of a purpose to exalt the act of 
1865 to the level of a contract. In declaring the duty and obligation 
of the company there is not the most remote allusion to the 1865 act. 
To it there is but one reference, and that is made in marking out the 
course to be pursued by the State treasurer. 

Again, the aci of 1865 does not require the company to make any 
provision for the punctual redemption of bonds and payment of accru: 
ing interest. \ 

The act of 1874 does. So do the acts of Feb. 22, 1851, and Decem- 
ber 10, 1855; while the ats of March 3, 1869, and March 4, 1859, rest 
upon the theory of the cominuance of the original obligation. 


\. 
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The act of March 4, 1868, is in keeping with this view. (35). 

The acts of March 3 and March 4, 1869, are deserving of more than 
a passing notice. They follow the act of 1865 pretty closely in point of 
time. Their authors had no suspicion that any obligation or liability 
at any time ex'sting in favor of the State had in anywise been lost or 
impaled. By the act of March 3, 1869, the State treasurer 1s author- 
ized and reqnired to receive and place to the credit of the State inter- 
est fund “the semi-annual interest,asit falls due,on the railroad bonds 
in his office, issued to the Hannibal & St. Joseph Railroad Company, 
and received from the Pacific Railroad Company in payment of its in- 

debLtedness to the State, also reccive the principal at maturity.” 

The act of March 4, 1869, authorized the railroad company to in- 
crease its capital stovk tor the purpose, among others, of enabling the 
said company to retire its obligations to the State of Missouri and re- 
deem and deliver to the State the bonds the State issued on account of 
said company.” 


Did the company, by accepting this act of 1874, contract anew to 
redeem and deliver the aid bonds, or merely recognize its continuing 
obligation under the acts of 1851 and 1855? 


Hlere we have two legislative structures built upon the foundation 
of the continuing obligation and liability of the company, as created 
and defined by the acts of February 22, 1851, and December 10, 1855. 
And when/ More than fue years before the passage of the Renewal 
Funding act of 1574, and more than twelve years before anything was 
done under the assumed authority of the act of February 20,1865. The 
legislature on March 5, 1869, was expecting the company to pay to the 
State, principal and interest as the same should become due and pay- 
able, such of the bonds loaned to the company as had been received by 
the State from the Pacific Railroad, and a day later the same legisla- 
ture is found authorizing the company to increase its capital stock, the 
better to enable it to retire cts obligations to the State; to vedeem and 
deliver to the State the bonds the State had loaned tt. 

All agree that the “habiliities” mentioned in the act of 1865 were 
those which arose out of the loan by the State of $5,000,000 of her bonds 
to the Hannibal & St. Joseph Railroad Company. 


Up to the time of the acceptance by the company of the act of 
1874, the company had never formally accepted the act of 1865, or done 
the least thing under it. 

Under and pursuant to the act of Is74, Just half, or $1,500 000, of 
the bonds loaned to the company were to be taken in ani canceled, 
and new bonds in the same amount were to be issued by the State in 
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their place; and all but one $1,000 bond were promptly taken up and 
canceled, and $1,499,000 in new bonds issued accordingly. 

Thus the company consented and assisted in taking up under the 
act of 1874 half of the liabilities upon which the act of 1855 might have 
been made operative. 

Complainants insist very resolutely that the act of 1865 never 
authorized or contemplated partial payments. If so, having expressly 
assented to the taking in of half the old bonds under the new act of 
1874, neither company nor trustees could thereafter claim anything 
under the act of 1865. 

Independent of complainants’ contention that partial payment is 
not to be tolerated, the act of 1855 is rendered inoperative by the act 
of 1874. For, other disposition than any there contemplated was made 
of half the bonds outstanding when the act of 1865 was passed; and 
neither in form nor inferentially is preserved, or created, the right or 
option to deal with the new bonds of 1874, or with the old bends left 
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outstanding, according to the abandoned act of 1865. 


CONSTITUTION OF 1875. 


What effect, if any, did Missouvi’s new Constitution, which sup- 
planted the old one November 30, 1875, have upon this act of February 
20, 1865 ¢ 

Language could hardly be clearer than that employed in sections 

om) 2 « 
50 and 51: 

Sec. 50. The General Assembly shall have no power to release or 
alienate the lien held by the State upon any railroad, or in any wise 
change the tenor or meaning, or pass any act explanatory thereot; but 
the same shall be enforced in accordance with the original terms upon 
which it was acquired. 

Src. 51. The General Assembly shall have no power to release or 
extinguish, or authorize the releasing or extinguishing in whole or in 
part, the indebtedness, liability or obligation of any corporation or indi- 
vidual to this State, or to any county or other municipal corporation 
therein. 

We think it is safe to assume that with these provisions in the 
organic law of the State no such act as that of February 20, 1865, 7% 
meaning what complainants insist that act means, could be passed and 
adjudged constitutional. 

But, it is argued, these are provisions for the future and touch not 


the past. 
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It is a well known rule of construction that if two acts are 
repugnant each to the other, the more recent act governs; the former, 
so far as the repugnancy exists, being repealed by necessary implica- 
tion. When the earlier law is statutory merely and the latter a part 
of the Constitution, the statute must give way to what is at once the 
later and the higher law. 


The lien “‘shall be enforced in accordance with the original terms 
upon which it was acquired.” It is argued that this mandate of the 
new Constitution, this addition to the section of the Constitution of 
1865, considered in Woodson vs. Murdock, 22 Wall., 351, means no more 
than that as to the mode of enforcing the State’s lien the original terms 
remain. There must b» no change in the “original terms” as to the 
manner of advertising or in the person appointed to make the sale. 


But as to the “original terms” for a violation of which the sale may 
be made—they may be varied at will. 


This construction not only does violence to the language employed 
but makes it meaningless. It makes the provision quoted forbid any 
change in the manner of enforcing the lien, an immaterial thing, com- 
paratively, but suffers the property upon which the lien is to operate 
to be released, and the obligations and liabilities it was designed to 
entorce to be evaded and avoided. 


“In accordance with the original terms” and according to the man- 
ner originally specified, are not convertible expressions. ‘The original 
terms call for an enforcement of the lien, in a stated way, upon a default 
in the payment of the bonds, principal or interest, or any part thereof, 
when due and payable, according to the letter of the bonds and cou- 
pons. All these original terms are to be preserved and secured invio- 
late and inviolable by enforcing the lien. 

The legislature is prohibited from releasing or alienating the lien, 
or in any wise changing or explaining it, and then, as pait of the pro- 
vision, the enforcement of the lien according to the original terms is 
enjoined. These complainants seek an alienation of the lien, and that 
is the object of their suit, but the Constitution says the lien shall be 
enforced according to the original terms. The railroad company ask 
for a release and transfer of the lien, asserting that the liabilities to the 
State secured by it have been met. No one pretends that the original 
terms have been complied with, and in accordance with the original 
terms the Jien must be enforced. 

Is section 1 of the schedule also meaningless? ** The provisicns of 
all laws which are ineons/stent with this Constitution shall cease upon 
its adoption.” 
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Every existing law must be tried by the Constitution, and no pro- 
vision ¢rconsistent With the Constitution can live. 


The Constitution relates back while the pre-existing laws are 
brought forward, to be outlawed as unconstitutional or to find shelter 
under the supreme law as being in harmony with it. 


So determined were its framers to make the Constitution the supreme 
law of the State, and to bring all Jesser laws into harmony with it that 
they solemnly ordained that ‘the provisions of all laws which are in- 
consistent with this Constitution shall cease upon its adoption.” except 
laws inconsistent with constitutional provisions requiring legislation 
to enforce them, and they could not survive Jonger than till July 1, 
1877. 


Provisions of the new Constitution forbid the release of the com- 
pany’s liability to the State and require the enforcement of the lien 
created and preserved to secure the discharge of this hability, “in ae 
cordance with the original terms upon which it was acquired,” and de- 
stroy inconsistent provisions of existing laws. If the act of February 
20, 1865, is inconsistent it is overthrown, if not inconsistent it can afford 
complainants no help. 


Section 51 prohibits in the most positive terms the release or ex- 
tinction in whole or in part of any indebtedness, liability or obligation 
to the State, and by force of section 1 of the schedule all parts of 
laws inconsistent with this prohibitory fiat ceased November 30, 1875. 
It is plain that section 51 was suggested by the decision of this court 
in Woodson vs. Murdock. So was that portion of section 50 which 
distinguishes it from the brief section 15 of the constitution of 1865, to 
wit: ‘The General Assembly shall have no power for any purpose 
whatever to release the lien held by the State upon any railroad.” 
(Const. 1865, Art. XI., See. 16). 


So was the repeal by section 1 of the schedule of all inconsistent 
provisions of existing laws. 

In Woodson vs. Murdock this court held that the prohibition of 
section 15 extended to a release of the Jien; section 50 requires the 
enforcement of the lien in accordance with the original terms. It also 
held that the constitution of 1865 left the legislature free to deal with 
the debt, obligation or duty the lien was created to secure; section 51 
expressly deprives the legislature of all such power. 

Section 1 of the schedule of the Constitution of 1875 has no counter- 
part in the constitution of 1865, but is new in its mission of devoting 
to destruction all provisions of existing laws ineonsistent with the con- 
stitution of which it is a part. 
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It is plain, too, that the case of State ex rel Macon County Court, 
41 Mo., 455, was in view when these new provisions were carried into 
the Constitution of 1875. 


The court there decided that the section of the constitution of 1865 
declaring that the General Assembly should not authorize any county, 
city or town to become a stockho!der in, or loan its credit to, any com- 
pany or corporation except with the assent of two-thirds of its qualified 
=- 7 voters, expressed at an election—did not repeal a former act authoriz- 

ing a subscription without such vote. Another section of that consti- 
tution (Art. XI, Sec. 3) declared that “tall statute laws of this State 
now in force, not inconsistent with this constitution, shall continue in 
force until they shall expire by their own limitation, or be amended 
or repealed by the General Assembly.” 


Ji DGMENT OF THE SUPREME COURT OF MISSOURI. 


Nor do we stop even here. The act of 1865 was before the Supreme 
Court of Missouri, and its judgment deserves consideration. 


The complainants and the railroad company united in State ex rel 
Rolston et al., 74 Mo., 335, in invoking tne judgment of Missouri’s 
highest court upon this act. They represented in eflect that they had 


paid into the treasury of the State $3,090,000, The company had bor- 
rowed $3,000,000 in bonds. The bonds were not due; $90,000 equaled 
the interest due when the payment was made. by virtue of the act 


of February 20, 1865, this payment discharged all liens and liabilities 


theretofore existing in favor of the State and against the railroad com- 
pany. The trustees were entitled to the State’s lien. They had no 
lezal right to demand of the Governor an assignment of it until the 
State treasurer should certify that the payment made wis in full. 
The treasurer denied that the payment was in full, and would only 
certifv that it wason account and not in full. The court was asked 
te compe! the offending officer to ceriify as the patitioners represented 
he should. (67-71). 

> The court, in an elaborate and very carefully prepared opinion, 
decided, in effect, thatif the act of 1865 meant that the liens and labili- 
ties existing in favor 0° the State by virtue of the original acts creat- 
ing them, could be satisfied by anything less than full observance of 
the requirements of those acts, then the act of 1865 was repealed by 
the constitutional provisions within quoted. And that the act had not 
become a contract because there was no acceptance of it, or action un- 
der it, prior to the taking effect of the Constitution of 1875. (74 Mo., 
335.) That the sum paid was not large enough. 
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It is objected that the court tried this act by the Constitution when 
by the pleadings a construction of the act only was called for, no ques- 
tion as to its constitutionality being raised. 

Relators’ counsel made the point in his brief that the act was not 
liable to constitutional objection. 


74 Mo., 335. 


But we submit that the question which the court decided was _ ne- 
cessarily involved. The acts of February 22, 1851, December 10, 1858, 
and March 21, 1874, were brought to the attention of the court by the 
pleadings. Under these acts the railroad company was bound to pay 
the $3,000.000 of bonds, principal and interest, so as to exonerate the 
treasury of the &tate from any advances of money for that purpose. 


The claim before the court was that, by virtue of the act of 1865, 
the liabilities of the company to the State could be discharged at less 
cost, and the State’s lien upon the company’s road taken from the peo- 
ple upon easier terms. This the Constitution forbade. But itis said 
that the highest court known to the Constitution could not invoke its 
provisions unless moved by the suggestion of counsel. The meaning of 
the act of 1865 was to be determined, and if the act could not be law 
and have a specified meaning, then it could not, and therefore, as a law, 
did not, have that meaning, no matter how phrased. 


The court was asked to declare whether or not enough money had 
been paid to satisfy the requirements of the act of 1865. The answer 
was, If the act of 1865 makes $3,000,000 enough then is the act of 1865 
undone by the Constitution, for under the Constitution and the laws in 
harmony with it, vour payment is insuflicient, as the treasurer claims. 


If the court could not go to the Constitution that created it with- 
out a letter of introduction from counsel, then the court could not go 
unattended to the statutes, to learn if the act pleaded was in fact there. 
When a high court is asked in solemn form to construe something 
alleged to be alaw,the court must be allowed to say of its own motion. 
There is no such law. And when the court is asked to decide that a 
law has a specified meaning, the court must be suffered to declare: It 
cannot have such meaning, the Constitution forbids. The judge re- 
quires no conductor to lead him to his creator, the Constitution. 


The opinion of the court in this mandamus case, by virtue of its 
intrinsic excellence, challenges respect. The judgment merits consid- 
eration as authority. It is the judgment of Missouri’s highest court 
that Missouri’s Constitution controls the act of 1865. It determines, in 
effect, that under the Constitution the act of 1865 cannot lessen or im- 
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pair any lien or liability otherwise existing in favor of the State. Her 
liens must be enforced, not bartered away; liabilities must be met, not 
evaded. 


The opinion is enhanced in value by the fact that the learned judge 
who delivered it was one of the framers of the Constitution of 1875; 
and it is history that he was one of the ablest. His words have a deep 
meaning when he says that the constitutional convention, having in 
“ view the decision of the U. S. Supreme Court in Woodson vs. Murdock, 
22 Wall., 351, made in section 50 “an absolute, unbending rule that 
- every lien held by the State on a railroad should be enforced accord- 
ing to the original terms of the act or acts conferring the lien.” Also, 
that, “at the time the Constitution of 1875 was framed, the State held 
but one lien upon a single railroad, and that road was the Hannibal & 
St. Joseph Railroad, and in the light of this tact the latter clause in 
said section 50 might well be read as tollows: But the lien held by 
the State upon the Hannibal & St. Joseph Railroad shall be enforced 
according to the original terms prescribed in the acts of 1851 and 1855, 
under which it was acquired.” He fortifies this position by showing 
that, owing to constitutional inhibitions, the State could not acquire 
any other lien upon a railroad. The conclusion appears most natural * 
* For the reasons herein given the demurrer will be sustained.” 


® Final judgment was rendered in the State court before proceedings 
were begun in the Federal court. The motion fora rehearing was vol- 
untarily withdrawn (66) and no effort was made to carry the case from 
the highest court of the State to the highest court of the Nation. That 
decision, then, ought not only to be high authority in this court in this 
case, but the question settled there ought to stand settled here. The 
point decided is that the act of 1865 has no meaning as a law inconsis- 
tent with the provisions of the acts of 1851 and 1855, and for the best 
of reasons: because under the Constitution it cannot exist, cannot be 
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law, and have such meaning. 


Ill. 


Independent of the Constitution, and with the act of Feb. 20, 1865, in 
full force, no assignment or conveyance of the State's liens can be re 
quired except upon the treasurer's certificate prescribed by the act. 

We have just been considering the mandamus proceeding of The 
State ex rel Rolston, Dowd and Root, Trustees, etc., and the Hannibal 
& St. Joseph Railroad Company, plaintiffs, against Chappell, Treasurer 
of Missouri, defendant. We have seen that the object of the petition 

ae was to compel the treasurer to certify to the Governor those facts upon 
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the certification of which the Governor might make over to the trustees 
the State’s lien on the railroad property, and without which relators 
had no right to demand aconveyance by him. We have seen that the 
action failed of its object, the court refusing to compel the treasurer to 
substitute for his certificateof payment on account such an one as was 
desired and needed. 


i+ Mo., 535. 


In section 2 of the act of February 20, 1865, is this in regard to the 
certificate (34) : 

* Whenever the trustees provided for in the first section of this aet 
shall pay into the treasury of the Stafe a sumof money equalin amount 
to all indebtedness due orowing by said company to the State, and all 
liabilities incurred by the State. by reason of having issued her bonds 
and loaned the same to said company as a loan of the credit of the 
State, together with all interest that has and may atthe time when such 
payment shall be made have accrued and remained unpaid by said 
company, and such fact shall have been certified to the Governor of 
the State by the treasurer, who is hereby directed to m:ke such certifi- 
cate, then the Governor of the State is hereby authorized and required 
to make over, assign and convey to the trustees aforesaid ” the State’s 
liens, | 

There can be no obligation upon, or authority in, the Gc vernor to 
make over the State’s liens to complainants except upon the specified 
treasurer’s certificate. 

Complainants now sav the certificate given by the treasurer is sub. 
stantially that required by the act of 1865. 

When the whole transaction was fresh in the minds of all con- 
cerned, these same complainants in their petition in the Supreme 
Court of Missouri fora writ of mandamus to compel the treasurer to 
make the certificate contemplated by the act of 1865, positively as- 
serted that the certificate given was that their payment of 35,090.000 
was ‘Son account of the statutory mortgage held hy the State on the 
road of said Hannibal & St. Joseph Railroad Company, and not in 
full satistaction thereof.’ The railroad company as co-plaintiff joined 
in this with the other declarations of the petition. The certificate given 
by the treasurer sustains the allegation. The certificate suggested by 
Mr. Root. approved by Mr. Easley, and not given also gwStains it. The 
testimony of the State officers sustains it. 

Mr. Root’s notion of what would satisfy the requirements of the 
act of 1865 on this point appears in the form of certificate which he 
suggested. (586.) 

Here it is: 
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“To THE GOVERNOR OF THE STATE oF Mrssourr: 


In compliance with the provisions of an act ot the legislature of 
the State of Missouri, entitled * An act to provide for reducing the in- 
debtedness of the State,” approved February 20, 1855, I hereby certify 
| that the Hannibal & St. Joseph Railroad Company has issued its bonds, 
| signed by the president and countersigned by the secretary of the com- 
pany, in sums of one thousand dollars each, with coupons attached, 
bearing interest payable semi-annually at the rate of six per cent. per 
annum and having not less than ten years to run, and to the amount 
of three millions of dollars; that payment of the same with the aecru- 
ing interest has been secured by a mortgage or deed of trust conveying 
to three trustees named therein, by and with appropriate forms of ex- 
pression, and tor the purpose of securing the payment of said bonds and 
for no other purpose, on the road of said company, with all its fran- 
chises, rolling stock and appurtenances, subject, however, to all the 
liens and liabilities existing in favor of the State by virtue of any law 
of the State at the time said bonds may be issued and delivered ; that | 
the three trustees named in the said mortgage or deed of trust have 
paid into the treasury of the State of Missouri a sum of money equal 
in amount to all indebtedness due or owing by said. company to 
the State, and all liabilities incurred by the State by reason of having 
, issued her bonds and loaned the same to said company as a loan of the 


credit of the State, together with all interest that has up to this time 
accrued and remains unpaid by said company.” 

We contend, Ist, that the Governor cannot be required to convey 
the State’s liens. even with the act of 1865 in full foree, until after the 


required certification by the treasurer. ; 


2d. That no such certificate has been made, as was alleged and 
decided in the mandamus case. 


No one can pretend that the treasurer certified that full payment 
was made. If the certificate could be construed or understood to mean 
anything else than that partial payment had been made, it could not 
be tortured into saying more than that the sum specified had been 


paid, leaving it to be otherwise determined whether or not the pay- 
ment wes sufficient to discharge the liabilities of the railroad company. 
In this view, the Governor would be informed that a cerfain sum had 
been paid on a certain liability, and he would be left to make inquiry, 
examine acts. records and vouchers, hear evidence, make calculations— 
use his judgment and exercise his discretion in determining his action. 
He must study and investigate to acquaint himself with the records 
and files of the treasurer’s office and of the auditor’s office. He must 
discharge the treasurer’s duty as well as his own. 
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In the exercise of his judgment and discretion he must necessa- 
rily be left free from coercion by the Federal courts. 


McComb ease, 92 U.S., 531; 
Jumel case, 1O7 U. S., 711. 


We think the conclusion is irresistible, that the treasurer must cers 
tify to the payment into the treasury of enough money to equal all 
indebtedness and liabilities of the railroad company to the State, or, 
the Governor must be left tree to consider the evidence, and exercise 
his judgment and discretion to determine what the facts are and what 
his action should be. If this view is correct this action must fail. 


IV. 


tiven under the act of February 20, 1865, as under the earlier acts, 
the outstanding State Aid Bonds and all their coupons constitute the 
Liability to be discharged. 


MEANING OF THE ACT OF 1865. 


Assuming now that the act of February 20, 1855, is untouched by 
the Constitution of 1875, what is its true meaning ? 


It is entitled ‘‘An act to provide for reducing the indebtedness of 


the State.” The indebtedness of the State was evidenced and meas. 
ured, practically, by the then outstanding railroad aid bonds and cou- 
pons. Theact, then, was to make provision for reducing this indebted. 
ness. How could it be done? By taking in outstanding bonds or coupons, 
or both, andin no other way. The purpose of the act, then, was to pro- 
vide, not. primarily for the discharge of the lien or liability of the 
railroad company to the State, but for the reduction of the indebtedness 
of the State, by lifting outstanding bonds and coupons. 


Now, bearing in mind that the company was bound to the State to 
make provision ‘or the punctual redemption of the State aid bonds 
loaned it, and for the pune! ual payment of allinterest to acerve thereon, 
so as to exonerate the treasury of the State from any advances of money 
for that purpose—is there evidenced in this act an intention to surren- 
der anvthing belonging to the State, except upon the receipt of an exact 
equivalent? Toprocure the State’s liens the trustees must pay into the 
State treasury “a sum of muney equal in amount to all indebtedness 
due or owing by said company to the State, and all Jéabilities incurred 
by the State by reason of having issued her bonds and loaned the same 
to said company as a loan of the credit of the State, together with all 


| 
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interest that has and may at the time when such payment shall be 
-made have accrued and remain unpaid by said company.” (34.) 


It is argued that this means the payment of $3,000,000 and the in- 
terest accrued on $3,000,000 of bonds at the date of payment. On Feb. 
20, 1865, the $3,000,000 of State aid bonds loaned to the company were 
worth in the market about $2,000,000 in money. (91, 94.) Can it be 
thought for a moment that the framers of the act of 1865 expected the 
trustees or the railroad companyto pay the State for her lien $1,000,000 
in cash, more than they would have to pay for the original bonds ? Yet 
this is the natural inference upon complainants’ theory of the amount 
of money to be exacted. The only escape from the absurdity of the po- 
sition into which this theory thus forces its proponents is to be found 
in the gratuitous and unreasonable assumption that the contemplated 
day for action was not expected to arrive until after the State aid 
bonds should have appreciated; should be at par or bearing a prem- 
ium. There was then no evidence of the near approach of that auspi- 
cious day. Indeed, our adversaries proclaim, and we do not deny, that 
dark clouds hung over Missouri in the early days of 1865, with no trace 
of a silver lining anywhere visible. But why pass an act to bleach 
upon the statute book until the coming of the brighter day, then, appar- 
ently, so distant ? Or, if the legislative eve rested, in anticipation, upon 
the State aid bonds, as they some day would be, worth one hundred 
and ten to one hundred and twenty-five cents on the dollar, in what 
formula did the legislative mind express the purpose, the Axed pur- 
pose, to accept for the State on the distant, uncertain day of the com- 
pany’s and the trustees’ pleasure $5,000,000, in extinction of the com- 
pany’s liability to pay punetually, principal and interest, bonds to buy 
in and retire which would then require from $3,700,000 to $4,000,000 ? 
And this in an act to provide tor reducing the indebtedness of the 
State! 

Section two fixes the amount which the State must have for the 
transter of her lien. The language employed embraces a// indehted- 
ness ot the company to the Siate, whether due or merely owing and not 
due; all accrued interest which the company had not paid, whether 
paid by the State or still unpaid; all liabilities incurred by the State 
by reason of the issue of the $3,000,000 bonds she had loaned to the 
company: the sum of money to be paid must equal in amount all this 
and these. (34.) As we have seen, this doesnot mean thai $3,000,000 
in money is required to buy exemption trom the payment of $5,000,000 
of bonds which could then be bought at market value for $2,000,000 
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or thereabouts. Nor is it more reasonable to suppose that the purpose 
was to bind the State to accept, af any time, 33,000,000 as the price of 
immunity from the therefore carefully guarded and jealously preserved 
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obligation of the company to discharge, interest and principal, $3,000,- 
090 of bonds, to take in which at the chosen day of reckoning would re 
quire about $3,700,000 to $4,000,000 for principal, interest and prem- 
ium. Let us rather give to the language emploved its natural foree, 
and leave this act to declare, as all the otheracts relating tothe State’s 
liens and the comp iny’s Jiabilities do, the settled purpose of the legis- 
lature that the treasury of the State must be exonerated from all ad 
UAINCES or MONEY on account or these honds. 

Section three (34) authorized the receipt by the treasurer of out- 
standing six per cent. bonds of the State, or unpud coupons at par in 
payment of three milltons of dollars and tuterest. The “unpaid cou- 


7’ mentioned are evidently past due  conpons, coupons 


pons’ 
payable when delivered to the treasurer. If not, the speciiication 
would be of bonds aad coupons, not bonds ov coupons; for to each 
bond not matured would be attached a number of immature coupons. 
fa bond having ten vears to run were presented, {here would be at- 
tached coupons to the amount of $600. ‘The par value of the bond, how- 
ever, was $1,000, its market value, between $600 and $70V0. Section three 
did not require the treasurer to receive this bond for $1,600, but for 


$1,000. The unripe, adhering coupons are not counted ; is there any | 


reason for counting them if clipped from the bond?’ Certainlynot. It 
would not be the bond contemplated by the act but a mutilated bond, 
if the coupons not due were taken from it. Lilting such a bond would 
be taking up a note and continuing to pay interest asif it were still 
outstanding. The bond must be presented as a 381,000 bond with al/ 
the coupons not yet matured attached to it. Otherwise, a portion of 
the bond, some of the obligations to pay, forming a pari of it, would still 
remain outstanding. 


When this act of 1865 was passed, there were outstanding State 
aid bonds of the same class and value, previously loaned to different 
railroad companies, to the amount of many millions of dollars, and 
maturing some ten to twenty years hence. 

At the same time there were outstanding past due coupons, repre- 
senting unpaid Interest on State aid bonds, to the amount of over $5,- 
000,000. (742). 


No option bonds, sometimes called Renewal! Funding Bonds, had 
then been issued or thought of, the first issue of such bonds being ten 
vears later, in 1875. (S80). 

Wecan understand how the legislature of i865 might have been 
willing to accept in satisfaction of the H. and St. J. R. R. Co.'s obliga- 
tion to pay, principal and interest, the 33,000,000 of bonds issued and 
loaned to that company, the same bonds, or other ike bonds, or past 
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due coupons clipped from such bonds; coupons that were matured ob- 
ligations, pressing for liquidation, and worth inthe market, no doubt, as 
much as, or more than, the depreciated State aid bonds, dollar for dollar. 


So, when the treasurer is authorized to accept the bonds or unpaid 
coupons of the State at par in payment of $3,000,000, and interest, 
he is authorized to aid inthe reduction of the indebtedness of the State 
to the full extent of the company’s liability on account of the bonds 
loaned by the Siate. 


These views find support in the act of 1874. In it the utmost care 
is shown to preserve all liens and liabilities existing in favor of the 
State. by it, as we have seen, the company is bound, to the same ex- 
tent and under the same penalty, asin the oldacts. The caution tothe 
treasurer as to recciving old bonds in exchange for the new ones pro- 
vided is peculiar. He must be satisfied not only that neither the State 
nor the company has paidthem, but also (56) *§ that they have not been 
taken up and placed in the hands of the trustecs to secure the payment 
of other bonds rssued hy said COMPANY” under the act of 1865. 

This seems to indicate a purpose that the old bond should be 
taken up and placed in the hands of the trustees to secure the new 
bonds. And it follows most naturally that when enough of these 
bonds were taken up and in the hands of the trustees, then the trus- 
tees would surrender them to the State treasurer, thereby extinguish- 
ing the liability of the State to the bondholder to the full extent to 
which she incurred liability by reason of issuing an! loaning $5,000,000 
of her bonds to the railroad company. Zhen would the trustees be 
entitled to an assignment of the State’s lien. Zhen would the indebt- 
edness of the State be reduced by the taking in of her bonds and past 
due, unpaid coupons; a result that could not be secured by the pay- 
ment into her treasury of $3,000,000, capable of earning 3 per cent. in- 
terest, asa pretended equivalent for the $3,000.000 of 6 per cent. bonds, 
loaned to the railroad company, outstanding, bearing a large premium, 
and having many vears to run. 

V. 
THE ACCOUNTING, EVEN IF AUTHORIZED—AS IT WAS NOT—IS BASED UPON 
ASSUMPTIONS WHICH ARE WITHOUT FOUNDATION. 

The Account Taken, was stated on the theory that the transactions 
between the State and the railroad company and trustees with rela- 
tion to the State ald bonds should be closed as of date, June 20, ISS81. 
(153-158). To close them there should be paid to the State an additional 
sum of money, as of that date, sufficient in amount to protect the State 
from loss, if used as the court decided it could and should be used. In 
determining the amount vet to be paid, it was decided that the State 
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must be held to a prompt compliance with the terms of the act passed 
March 26,1881, and which took effect June 26, 1881. That the State 
must stand as if she had used the money received from the complain- 
ants as that act directed, although she had in fact deposited the money 
with her other moneys and received no more than 73.100 per cent. in- 
terest on daily balances. (S884). Upon this basis, it is shown by the 
master’s report that $612,697.50 more money should have been paid 
the State, June 20, 1881. Adding interest at 3 percent. aud deducting 
a payment of $90,000 made in October, 18582, the sum still owing Jan- 
uary I], 1885, was found to be $549,055.58. (166). 

The court in considering the master’s report held the State to ac- 
countability as the master had done, as if she had, on June 20, 1881, 
taken in $372.000 of option bonds and invested the funds remaining in 
the manner designated in the I88l act. But the court found that the 
State had not, in fact, taken in any option bonds or made invest ment 
until August 10, 1882, at which time she took in of the option bonds 
$1,270,000. The court took account of this transaction by allowing 
$872,000 of these bonds to stand against an equal amount of the State 
aid bonds loaned to the company as of date, June 20, L881, and placing 
the remaining $593,000 of them against an equal amount of said State 
aid bonds, as of date, August 10,1882. The court also found that the 
State on August 23, 1882, invested $138,599.66 of said $3,000,000, in 122 
other bonds of the State of $1,000 each, and that by the purchase of 
these bonds at the price stated, there would be a saving or making of 
$21,258.41, the present value of the coupons on these bonds on a3 per 
cent. basis, being that much more than was paid forthem. (203-4). 
The court thereupon further lessened the sum to be paid the State by 
deducting the $21,258.41, thus reducing the $549,083.51, reported by the 
master asowing January 1, 1885, to $476,049.27, as owing May 11, 18838. 

The court committed grave error, not only in assuming to direct 
the management of the financial affairs of the State, (Louisiana vs. 
Jumel, 107 U.S., 711), but also in assuming the higher and further 
power to charge the State, not a partv, what the State did not make 
out of the $3,000,000 paid her, but what she would have made—:o the 
court concluded—if her officers had done what the court considered 
they should have done. The State is made the guarantor and surety 
of her oflicers, and, withsut being sued, is required by the court to pay 
for their supposed short-comings. 

And by way of equalizing things, the State is also required to ac- 
count for what the same officers made in excess of what the court is 
pleased to say they should have made. 

In effect, judgment was rendered against the State for what the 
court concluded the State agreed by the act of March 26, 1881, to make 
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from the use of the $3,000,000 paid her, and could have made by the 
prescribed use of said fund, but did not make owing to the supposed 
neglect of dutv by her officers. Likewise judgment was rendered 
against her for the $21,258.41, whieh her officers did in fact make for 
her in excess of what the court required them to make, in the invest- 
ment of that $138,39966. The aggregate thus found against her the 
court compelled the State to pay, by deducting it from the sum found 
against the railroad company. Thus a judgment was rendered against 
the State and collected off her, against her will; and no obstacle was 
found in the fact that the State was not a party. 

The court below (McCrary, J.) says, (201): ‘* We must have a cer 
tain basis upon which to rest our decree. We cannot proceed upon a 
possibility nor even upon a probability. We must be able to say that 
the State will certainly save or gain_a specified sum by executing the 
act of {881, and applying and investing the $3,000,000 in accordance 
therewith.’ Wesubmit that if the court had been steadily controlled 
bv this doctrine it would have found a different basis, or no basis at all. 


But the court, seemingly half conscious of the departure, sought 
and found a basis not certain, and upon it builded its decree. For 
proof, note the reasoning in the same opinion on a different page 
(197). After stating that on July 1, 1881, there were $872,000 of five 
twenty, 6 per cent., option bonds subject to call; that these bonds had 
about fifteen vears to run ; that theState aid bonds had on an average 
ten vears to run—the learned judge proceeded: 


* It we assume that the option bonds would have run until the 
maturity of the State aid bonds, say ten years, then the saving would 
amount to six per cent. for that period. This is the basis adopted by 
the master. It is said it is not correct, because the option bonds were 
subject to call and payment at the pleasure of the State at any time 
after five years, and that we cannot assume that they would have run 
as long as ten years. We admit the force of this suggestion. /¢ cer- 
tainly presents a difticulty which is not very easy of solution; but to 
adopt the opvosite view would involve us ina much greater difficulty. 
For if we assume that the option bonds would not have been allowed 
to run ten years, what period are we to tir as the time within which we 
may assume that they would have been called in and paid? If we reject 
the basis upon which the mastes proceeds, we have, and can have, no 
basis whatever upoo which to calculate the saving to the State, because 
itis ¢mpossible even to conjecture Whether, at any time within the period 
the State aid bonds have to run. the Legislature would have ordered 
the option bonds called in and paid. Much less can we assume any 
given date as the one at which such call would have been made. In 
U. S.—9d 
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order, therefore, to proceed upon a definite and “red basis, we are 
obliged to assume that the Legislature intended by the arrangement 
proposed by the act of 1881 to receive complainants’ money, apply it 
to the payment of the option bonds, and allow them eredit for the in- 
terest on the same from the time of payment up to the maturity of the 
State aid bonds. That the State would save interest for some period 
of time by such an arrangement must have been contemplated. The 
State was not prepared to caliin a// the outstanding option bonds. We 
must therefore asswime that the Legislature intended that complainants 
should have credit for some amount on this account. The Legislature, 
by the act of 1881, was fixing its own terms upon which the complain- 
ants were to be invited to pay in their money; and it is not unreason- 
able to hold that as no definite time was fixed by the act as the period 
during which the complainants were to be entitled to credit as for in- 
terest on the option bonds paid, the court should fir as such period, 
the time during which the State aid bonds had torun. * . ° 
At all events it is manifest that the court must fir some period, and 
this is. in our judgment, the only one that can be fixed.” 


It might have been pertinently added : 


“ We cannot assume that the State, by the employment of other 
means at her command, would not be able to call in and pay off all 
her option bonds long before their maturity. Norcan weassume that 
if unable to do so, she would not very soon issue new bonds, bearing 
> per cent. or 4 per cent. interest, sell them at or above par, and with 
the proceeds, pay the option bonds long before thev mature.” 


The court does reason thus (201) on another point. 


The assumption that the State would soon pay the option bonds 
with funds derived from other sourees, or would soon eall them 
in and issue new bonds bearing a lower rate of interest, would find 
no little support in the evidence before the court. 

The assumptions actually made rest upon nothing more stable 
than the assumed necessity for assuming. 

The court having fixed the basis of the accounting, as of date of 
payment of the $3,090,000, June 20, 1881, and having proceeded as if 
the State had used the money as the court held she was bound to use 
it, yet fixed another basis as of date Aug. 10, 1882, and still another 
as of date Aug. 23, 1882, to make the State account for profits in excess 
of those for which she was held on the basis first established. Thus, to 
the uncertainty of the basis in substance was added uncertainty in 
time. The application of this theory on principle would Keep the 
whole matter open indefinitely. Uncertainty would be insured, and 
confusion would prevail. 
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A correct accounting would give the State, as of date June 26, 
1881, a sum of money sufficient to have enabled her to at once go into 
the market and buy in and retire the $3,000,000 of bonds loaned to 
this railroad company, with all their coupons, paying the market 
price for them when so sought, together with commissions, etc. 


According to the best judgment ef experts (99,101) there was re- 
quired on June 20, 188t, to buy in these bonds and coupons from 4$3,- 
145,980 (99) to $3,786,260 (101), exclusive of commissions (4 of 1 per 
per cent.), $4,000 or more, and other expenses. 

Or, there should have been paid on the day named asum of money 
which, invested at three per cent., would, with its accumulations, have 
produced a tund with which the interest on the bonds as it fell due, 
and the principal at maturity, could have been paid without cost to the 
State. 

The sum to be paid having been ascertained, and the payments 
actually made credited, the balance ought to bear legal interest, which 
in Missouri is, and then was, six per cent. 


* Judgments and orders for money upon contracts bearing more 
than six per cent. interest shall bear the same interest borne by such 
contracts, and all other judgments and orders for money siall bear six 
per centum per annum until satisfaction.” 


Rev. Stat., Mo., 1879, see. 2725. 


The liability of the railroad company is the obligation to be meas- 
ured and discharged. That cannot be lessened or increased by any 
use, misuse or nonuse by the State or any of her officers of any money 
paid to the State. The handling of her moneys is exclusively the 
State’s affair, and the resulting profit or loss is hers, and hers only. 

Argument respecting the 2131 bonds belonging to the school and 
seminary funds is shut off by the fact, that, prior to 1881, each one of 
these bonds had written across its face the solemn legislative fiat of 
1879 (acts 1879, pp. 205-4), that it could not be assigned, negotiated, 
transferred or hypothecated by any ollicer or agent of the State or by 
any other person or persons whatever (644). 

Long before the payment of June 20, 1881, the railroad represen- 
tatives were told the condition of these bonds, and that they could not 
be called (545). 

And long before June 20th, was passed the act of March 25, 1881, 
providing for the cancelation of these 2131 bonds, and the substitution 
of thirty-year certificates of indebtedness for them. 


ee tial © 


nn mcd Pere erence cee et ee 


ESTOPPEL. 


The argument has been made that the State isestopped from ques- 
tioning the validity of the act of 1865, or denying that the payment of 
June 20, 1881, discharged the liabilities of the railroad company. 

A. sufficient ansver ought to be found in the fact that the State is 
not a party to the suit. 

But to deny to the State the right to insist that the act of 1865 ean- 
not mean what complainants say it means, istodeny to her the right of 
asserting the paramount force ot her Constitution. 

The act of 1865 provided for pzyment to the State treasurer and 

for certification by him. The Fund Commissioners were unknown. 
But two officers, the treasurer and the Governor, are to be dealt with. 
First, payment is to be made tothe treasurer. If enough has been 
paid to him, and he refuses to make the certificate upon which alone 
the Governor can act, then the treasurer is liable to be required by 
mandamus to perform his duty, or the courts have no remedy. Upon 
this theory, tne aid of the Supreme Court of Missouri was invoked in 
State ex. rel. Rolston et. al. vs. Chappell, 74 Mo.,335. The couri denied 
the relief prayed. Does it not then stand in solemn judgment that the 
liability of the company to the State is not discharged, and that com- 
‘plainants are not entitled to an assignment of the State’s lien, because 
not entitled to the treasurer’s certificate upon, which alone by the act 
they rely on, and by their pleading, that assignment must be predi- 
eated, and without which the Governor cannot assign / 

Can the State, or any party to this suit, be estopped from pleading 
this final judgment? Or can there be any estoppel against pleading as 
a fact what by this judgment is finally so established ¢ 

No element ‘of estoppel is to be found in any act of the State’s 
officers. The Fund Commissioners protested and insisted that $4,090,- 

000 was not the measure of the company’s liability. Upon what sub- 
ject but this were all the negotiations between these officers and the 
representative of the railroad company and the trustees? It is patent 
that no one representing, or assuming to represent, the State, ever 
assented to the view urged by or for complainants as to the measure of 
liability to the State. The Governor positively asserted that he would 
not assign the lien until the coupons as well as the bonds were provided 
for. The Governor advised the legislature that in his judgment the 
liability of the company extended to the maturity of the bonds. 

The legislature, in the act of March 26, 1881, expressly prohibited 


investment in Hannibal & St. Joseph Kailroad bonds. Why? Can 
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there be any reason suggested except that, like the Governor, the leg- 
islators believed the liability of the company extended to the maturity 
of the bonds, and meant to hold the company to its duty to meet that 
liability ? 

If the company was to be relieved from its obligation to pay the 
inferest on the bonds, what reason could there be for narrowing the 
field for investment ? 

It the act of March 26, 1881, was passed, as is claimed, in response to 
the Governor’s message, what stronger proot is needed than that which 
it and the Governor’s message afford, that $3,090,000 would not be ac- 
cepted in discharge of the company’s liability ? 

The Governor says the company is proposing to discharge its obli- 
gation to the State. They say $3,000,000 is the amount. Ido not say 
the State will accept this sum “in complete satisfaction of the liability 
incurred by the State in aid of the company.” J think the liability 
extends to the maturity of the bonds. But I suggest that we ought to 
be prepared tor the prompt and profitable disposal of whatever may be 
paid us, whether it be a partial or a full payment. 

The legislature, seemingly careful not to mislead, on the one hand, 
and, on the other, not by implication, even, to abate one jot or tittle of 
the State’s rights, provided for the investment of any surplus money 
that might find its way into the treasury, bat forbade investment in 
Hannibal & St. Joseph Railroad bonds. 

Kven taken together, message and act are a clear declaration that 
$3,000,000 and accrued interest is not enough; that the company’s lia- 
bility does and shall extend to the maturity of the bonds; that a par- 
tial payment can be, and may be, received ; that the bonds for which the 
company is bound to provide must be untouched by the State until the 
full measure of the company’s liability shall have been discharged. 

It may be further noted that the legislature was not advised of any 
intention on the part of the company to create trustees to demand an 
assignment of the State’s lien. The Governor’s message contained no 
such suggestion, while both the message and Auditor Walker's letter, 
which accompanied it, contemplated payment, or partial pas ment, by 
the company. 

Nor is there any intimation in the act or message that the liability 
of the company was, or should be, in any manner dependent upon the 
State’s use of any money that might be paidin. The disposition of the 
‘money was a question of State policy alone. 

Then the act of March, 1881, did not invite payment by company or 
‘~nctees, and did not remotely offer to either any benefit or advantage 
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from the use by the State of any funds received. On the contrary, if it 
had any reference to any action of the railroad company, it contem- 
plated the receipt of installments, and warned the company that it must 
in the future, as in the past, provide for accruing interest. 

But there is no sufficient ground for the assumption that the act of 
March 26, 1881, was passed in response to the Governor’s message, or 
with reference to any anticipated payment by railroad company or 
trustees. 

By act of March 9, 1871, the legislature of Missouri required that 
any surplus at any time in the State Treasury, or at any time remain- 
ing after payment of January and July interest, should be transferred 
to the sinking fund and applied to the purchase of Missouri bonds, and 


“Sec. 3. Whenever there is sufficient money in the sinking fund to 
purchase one or more of the bonds of the State of Missouri, the commis- 
sioner of said fund shall immediately invest the same in any of the 
bonds of the State of Missouri (the Hannibal & St. Joseph Railroad ex- 
cepted). Said bonds to be purchased at their market value; provided, 
that in no case shall said commissioner purchase bonds at a price above 
their par value.” (Acts 1871, p. 80). 

Section three, amended, appears in the revision of 1879 as follows: 

Sec. 7631. Whenever there is sufficient money in the sinking fund 
to purchase one or more of the bonds of the State of Missouri, the fund 
commissioners shall immediately call in for payment a like amount of 
the option bonds of the State, known as “five-twenty bonds; or they 
may invest the same in any of the bonds of the State, the Hannibal & 
Joseph Railroad bonds excepted. But in no ease shall said commis: 
sioners purchase or redeem any such bonds at a higher rate than their 
face value. 


Revised Statutes of Missouri, 1879, p. 1482. 


The act of March 26, 1881, though in form an original act, is really 
an amendment of the toregoing provisions. 

Again, no reference by State officers, railroad company or trustees 
to the act of 1865 can add to or take from it. It would be strange, 
indeed, if any estoppel to deny the validity of the act, or the correctness 
of any particular construction of it, should spring from the recognition 
of the act by certain State officers, as an existing statute. 


No passing recognition or loose reference can make a law or over- 
throw a constitution. 


No estoppel against a State can arise from the unauthorized acts 


of public officers. 
/¢ Can 
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All persons dealing with public officers must inquire into the source, ie 

extent and limit of their powers. 
Gibbons vs. United States, 8 Wall., 269, 274: 

Whiteside vs. Usited States, 93 U.S., 247, 257; 

State ex rel. vs. Hays, 52 Mo., 578; L 


Teal vs. Felton, 12 How.. 284. 


FRAUD. 


That the State officers, in all their conferences, communications 


a 
f * 


7 and transactions with the complainants and the railroad company and 
’ their attorneys and agents, were frank, honest and truthful is fully 
proved by the record in this case. We will not now say what else we 


think the record proves. 
They were at once earnest and cautious in their efforts to secure 
and preserve to the State every right which they thought was hers. 


With the other side they were as open as day. They knew no 


hidden schemes or devious ways. 


And yet it is hinted, 1f not charged, that they perpetrated a fraud 
upon the complainants, on account of which the State, not a party, 
should be estopped from claiming more money, and her liens should 
be assigned to complainants, or the amount of money paid into her 
treasury, With interest, should be refunded. 


One ground of complaint is that the State treasurer did not explain 

| to the trustees in New York when he received the $3,090,000 and gave 

q them his receipt, and a copy of the certificate he meant to give the 

(governor, that he was receiving the money on account only, and that 
more would be exacted before the State’s liens would be assigned. 

Mr. Root, representing the trustees and the railroad company as 
general attorney, had long before sent to Mr. Kasley, their attorney and 
representative in Missouri, a form of certificate such as he thought 
should be given. (586). 


Mr. Easley had approved the form. (539). 
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Mr. Easley was told what sort of receipt and certificate the treas- 
urer would give, and such the treasurer did give. Mr. Easley himself 
drafted the letter of instruction which the treasurer followed. (754). 


No one could tail to note the difference between these documents, 
Root’s draft which Easley approved, and Easley’s form which the treas- 
urer copied. 


Easley had assured the treasurer and other State officers that the 
receipt and certificate would be satisfactory. 

The receipt and a copy of the certificate were received without pro- 
test or objection. Mr. Chappell had the right to ‘assume that Mr. 
Easley had advised his clients what papers they were to get, if if was 
material; and, then, it wasn’t Chappell’s duty to advise them. 

That the trustees, the railroad company and their legal advisers 
understood the receipt and certificate as the treasurer and fund com- 
missioners understood them, to be for a payment on account, and not 
in full, is conclusively shown by the petition in the mandamus suit of 
State ex rel. Rolston et al. vs. Chappell. The one thing there charged 
against the defendant was that he did not and would not execuile a 
certificate that the payment of June 20, 1881, was in full satisfaction of 
the State’s statutory mortgage, but only on account thereof. The 
one thing there demanded was that he should be required to execute 
such certificate. The case was tried upon the theory that the certifi- 
cate given was for a payment on account. The form of certificate pre- 
pared by Mr. Root and sent to Mr. Easley was expressive of the re- 
ceipt of a payment in full satisfaction of all the liabilities, ete., spec- 
fied in the act of 1865, as therein required. 

fasley’s affidavit, too, even with his tardy amendment, substituting 
July 9 for June 13, is convincing proof that the payment of June 20 
was made with the understanding on both sides, that its sufficiency or 
insufficiency in amount remained an open and disputed question. 
(881). 

Then, instead of there being a fraud in fact or in law practiced upon 
the complainants by Mr. Chappell, or by any other State, officer, the 
utmost good faith marked his and their acts. 


The company, the trustees and the legal advisers of both proceeded 
upon the theory that the payment was zn fact of a sufficient sum of 
money, and hence, the money once in the treasury of the State the 
treasurer could be compelled to execute the certificate they required, 
but could not otherwise obtain. 


We have seen that this expectation was crushed by the judgment 
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of the Supreme Court of Missouri, the tribunal chosen to work out its 
realization. 


FAILURE OF CONSIDERATION. 


If the trustees are entitled to an assignment of the State’s liens 
upon making sufficient payment, and if they have made such payment, 
their right is to enforce the contract, if the sovereign State of Missouri 
will consent. If not entitled to an assignment because they have not 
paid enongh, their duty is tocomply with the contract by completing 
the payment, and then, if necessary, but not before, think about going 
into court. If the assignment cannot be had because prohibited by 
the Constitution, no one whom these trustees represent will suffer, or 
can, by himself or through them,complain that the consideration for 
the money paid has failed. The money paid was not derived, as they 
strangely plead, from the sale of any bonds secured by the mortgage 
to them. (258-9.) All the bonds secured by that mortgage yet be- 
long to the railroad company, and are held by other trustees as col- 
lateral security for the payment of other bonds. The money of the 
railroad company was paid upon the lability of the railroad company 
to the State, and that liability is lessened to the extent of the payment 
made. The consideration has been received in the partial extinguish- 
ment of the liability, and if further consideration cannot be had by law 
or in equity, it is either because there is no law or equity for it, or be- 
cause the State cannot be sued. In either case an appeal should be 
made to the State, but no assault upon her officers is permissible. 


MISTAKE, ACCIDENT AND SURPRISE. 


No mistake, accident or surprise is directly pleaded. Indeed it is 
asserted that there is no mistake: that $3,090,000, complainants 
thought, would discharge the liabilities of the company to the State, 
and their payment of that sum. they insist, did discharge it. It there 
is a mistake they have not yet discovered it. But if the court should 
find that the payment made has not met the requirements of the case, 
is too small, then in good conscience, and with surprise, will be en- 
countered an accident upon which, then, they wish to stake off aclaim. 
‘They sav by the record: We thought a payment of $3,090,000 sufficient. 
The State’s officers thought otherwise. We invited the judgment of 
the Supreme Court of Missouri. It was against us, and is final. We 
still insist we were not mistaken. We ask the judgment of this court 
upon the point. If against us, then pray relieve us on account of our 
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mistake in assuming to anticipate your judgment of the amount to be 
paid, and the things to be acquired by the payment. You surprise us, 
and your disagreement with us is surely accidental. 


There is no merit in thisclaim. If enough has not been paid, the 
duty is to tender more and pay more, or rest content with the partial 
satisfaction of the partial payment. 


It is not thought necessary to consider whether, or to what extent, 
equity will relieve against a mistake of law. All the laws extant, re- 
lating to, or affecting, their duties, powers, liabilities were before the 
trustees and the railroad. company. The company is to the manor 
born. Itis the offspring of Missouri law; and the trustees have no 
higher origin. | 

To none of them are Missouri’s laws, so far as they touch the mat- 
ters before the court, foreign laws. Tothem, they are not merely the 
laws of one’s country which all are presumed to know. They are more, 
even the laws which gave them life, and upon which their existence de- 
pends. 

The law made the corporation. The corporation, by license of the 
law, made the trustees. The law guides, controls, strengthens, limits 
these its creatures. 

It is a novel feature of this case that it is founded upon a particu- 
lar interpretation of a law, alleged to be the only true interpretation 
of it, and yet has appended a saving clause, for relief on account of a 
mistake in the vaunted interpretation, if, perchance, there be a mistake 
therein. 


REFUNDING COULD NOT BE TO COMPLAINANTS. 


If the treasury of the State could be invaded and the public funds 
abstracted in pursuance of a decree of court, these complainants could 
not be allowed to recover anything. 


They sue as representatives of supposed bond holders, whose 
money is alleged to have been paid to procure the State’s liens. But, 
as we have seen, the railroad company still owns these bonds, (258-9), 
and the money, the return of which in a certain contingency is asked, 
would, if refunded, goto the railroad company. No one else could lay 
claim toit. The holders of the consolidated mortgage bonds are not com- 
plaining, or parties to the suit. Neither are their trustees. The railroad 
companv ie --* “ng. Its $3,000,000 have lessened its liability to that 
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extent. Its $3,000,000 of consolidated mortgage honds have been ne- 
gotiated, and the holders are content, so far as we know; while into 
the company’s coffers we have traced $337,421, as the profits from the 


_ sale of $3,000,000 of consolidated mortgage bonds and the payment of 


$3,000,000 into the State treasury. It incurred a new liability of $3,- 
000,000, discharged its old liability to the State to the extent of $3,000,- 
000, and has $357,421 more money than it had betore. A happy mis 
take, at the worst. 


TENDER. 


here is much learning upon the subject of tender, but no question 
of tender is in this ease. 

Nor need we argue the effect of a tender and payment upon condi- 
tions, on the one hand, or, on the other, a receipt upon other condi- 
tions. or without conditions. 


Instead of anybody, least of all the State, not a party, being con- 
cluded by a tender or an acceptance on terms, the simple fact is that 
so much money was paid into the State treasury, the party paying 
claiming it was sufficient to discharge the hability of the railroad com- 
pany, the State oflicers insisting that more was required, and must be 
paid. 

Whether or not enough was paid remained, and was left, an open 
question. ‘The State oflicers and Mr. Easley so swear. 


THE KESULT OF A SALE BY THE GOVERNOR. 


As an argument on general principles, it is urged that upon a sale 
by the Governor, under the State’s statutory mortgage, the State could 
exact no more than $3,000,000 and the interest accrued, at the date of 
sale, on the 83,000,000 of bonds. 

This argument proceeds upon the theory that the company was 
indebted to the State in the amount of the outstanding bonds, face value- 
But the fact is, the State was debtor to the holders of the bonds, while 
the company was bound to the State to pay the accruing interest on 
the bonds and their principal at maturity. Upon this point the act of 
1865 throws no light. If complainants’ position is correct, the State 
could not. on the enforcement of its lien, rightfully claim, under the 
acts of 1851, 1855 and 1874, anything in excess of the face of the bonds 
and accrued interest. The obligation of the company under those acts 
was to meet both accruing interest and principal. punctually, when due. 
Any default would be a breach of its contract and of the condition of 

‘+ '-' += mortgage, the office of which was to secure the prompt 
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performance by the company of its duty. Foreclosure wou!d follow. 
The Governor would sell the mortgaged property, or buy it in for the 
State. The legislature would dispose of it or its proceeds as might 
seem best. | 
If sold to another, where but into the State treasury would go 
the proceeds of the sale? Would the State, with the mortgaged prop- 
erty transferred to her, or its proceeds in her treasury, exact less trom 
the company than before? Would she be privileged to indemnify her 
self out of the property or funds in her hands, or must she suffer loss ? 
With the Constitution in view, it is odd if the statutory mortgage binds 
the company to discharge, in full, its obligation to the State, but in the 
enforcement of the mortgage the obligation is necessarily diminished. 


In confounding the //ab/lity of the company with an erroneously 
supposed jndebtedness to the State, equal to the face uf the bonds and 
accrued interest, and no more, lies the vice of the argument. The in- 
debtedness which the company is bound to pay could not, by a sale 
under the statutory mortgage, or by anv other event, be made to fall 
due, except as specified in the bonds and coupons. 


So. authorities upon the appl cation, at the instance of a creditor, 
of funds derived from a foreclosure sale to items of secured indebted- 
ness not yet due, and the consequent stopping of interest, by the re- 
demption of that upon which alone interest could accrue, have no place 
here. 


With, vr out of, the proceeds of the mortgaged property, the State ‘ 
would be entitled to provide against the liabilities assumed in the issue 
and loan of her bonds to the railroad company, so as *‘to exonerate the 
treasury of this State from any advances of money for that purpose.” 


With the liabilities of the railroad company to the State discharged, 
a sale and conveyance under the State’s statutory mortgage could 
pass no title, and, in a suit by or against the purchaser, the doctrine of 
the Arlington case (100 U. S. 196) would supply every want of railroad 
company ortrustees. With the property bid in for the State, no action 


could be maintained to disturb the foreclosure proceedings or the 
State’s title, unless the State should voluntarily become a party thereto. 


Cunningham v. Railroad, 109 U. 8., 446; 3 Woods, 426; é 


Branch vs. Railroad, 2 Woods, 385. 


HARDSHIP. 


Mueh stress is laid upon the supposed hardship of requiring the 
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railroad company, or the trustees — which is the same thins > fah ; 


vide for the coupons not due, as well as for the principal of the State 
aid bonds and accrued interest. - 


This * hardship” was born in some dark corner of a reckless imagt- 
nation. If we but let in the light upon it, it will quickly vanish. 


For $3,000,000 of the $8,000,C00 issue of consolidated mortgage bonds 
of the company, there was received $3,341, 154.44 (580). 

Now, the $3,000,000 of bonds which brought so large a premium 
had no better security behind them, were worth no more, than the re- 
maining $5,000,000 of the same issue. 


But suppose the company, instead of going into an extensive fund- 
ing and speculating scheme, had confined its issue to the $3,000,000 of 
special bonds, and had gone with them into the market, secured by the 
State’s first liens on the railroad and all its appurtenances, what would 
have been the result’ We may safely conclude that at an expense 


almost nominal, the $3,000,000 of special bonds could have been ex- 
changed for the $3,000,000 of State aid bonds, or sold for enough to buy 
them in. 

Thus, without loss or increase of burden, the State could have been 
entirely relieved from the liability she assumed in issuing and loan- 
ing her bonds to the company. 


No hardship ought to be visited upon the people of the State of Mis- 
sourl because the railroad company pursued a dillerent course. 
B. G. BOONE, Attorney General, and 
D. A. DEARMOND, 
For the State officers. 
Jno. B. HENDERSON, and 
Gro. H. SHIELDS, of counsel. 
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JOHN WALKER, Aupiror; AND THOMAS T. CRITTENDEN, JOHN 
WALKER AND D. H. McINTYRE, FUND COMMISSIONERS 
OF THE STATE OF MIsscCURI, 


No. 213 


THOMAS T. CRITTENDEN, Governor; PHIL. E. CHAPPELL, TREASURER: 
JOHN WALKER, Auprror; AND THOMAS T. CRITTENDEN, JOHN 
WALKER AND D. H. McINTYRE, FUND COMMISSIONERS OF 
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ROSEWELL G. ROLSTON, HEMAN DOWD AND OREN ROOT, Jr., 
TRUSTEES, AND THE HANNIBAL AND ST. JOSEPH 
RAILROAD COMPANY. 


CROSS APPEALS FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF MISSOURI. 


ABSTRACT OF TESTIMONY FOR STATE OFFICERS. 


STATEMENT AND ABSTRACT. 
(References in figures allude to the Record herein.) 


It is not the intention to burden the Court with a re-statement 
of the various acts of the Missouri Legislature involved in this 
controversy. Nor to do more than epitomize the testimony in 
this case, bearing on the main propositions of the complain- 
ants’ bill. 

We understand the theory of the amended bill to be: To have 
co: Court declare first that the payment of the $3,090,000 

1 June 20, 1881, by complainants’ to the State Treasurer, 
was a full disch: arge of the obligations of the Railroad company 
to the State, by reason of the issuance of the State Aid Bonds. 

Second. That by reason of such pavment the complainants 
became subrogated to the whole mortgage lien held by the State 
of Missouri on the Hannibal and St. Joseph Railroad. 

Third. That the Governor of the State of Missouri be re- 
quired to convey such mortgage lien to the complainants, and 
be perpetually enjoined from selling the railroad under such 
hen. | 

Fourth. That if this relief cannot be granted, that the 
Treasurer and Fund Commissioners of the State of Missouri be 
required to repay the sum of $3,000,000, which was paid into 
the State Treasury, with interest, to the complainants. 


This alternative relief is based on the ground of accident, mis- 
take, surprise, fraud and failure of consideration. The grounds 
on which these claims are made are : — 


First. That the compli unants believed that the State officers 
received the money in full satisfaction of the lien. 

Second. That the receipt and certificate given by the state 
treasurer were understood by them to mean that the payment was 
accepted in full satisfaction. 

Third. That the words ** on account’’ did not refer to the 
pryment being a partial one, but were simply descriptive of the 
claim on which the payment was made. 

Fourth. That complainants and the railroad officials believed 
that the money paid was to be immediately applied, by calling in 


a 


and paying the outstanding five-twenty, or option bonds of the 
State. 

Fifth. That the State had illegally, wrongfully reduced the 
number of aid bonds subject. to all and pay ment to the detri- 
ment of the complainants. 

Sixth. That the State by the receipt of the money was estopped 
to deny that it was in full satisfaction of the State’s claim. 

The answer to amended bill puts in issue all of thee averments. 


We will endeavor to show there was no mistake, accident or 
surprise ; no fraud, no concealment or attempt to mislead the Com- 
plainants by the State officers. That the money was_ paid 
voluntarily, with «a full knowledge of all the facts by the com- 
plainants and railroad officials ; that instead of the State endeavor- 
Ing to obtain any advantage over them, it resisted the receipt of 
the money until could no longer do so, and then accepted under 
protest and with an underst: unding that the question of how 
much more should be paid was to be: adjudicated by the courts of 
the State. A history of the transactions from the beginning is 
necessary to a thorough understanding of the facts. 


~ 


REFUNDING SCHEME. 


The Hannibal and St. Joseph Railroad Company is a Missouri 
corporation, operating its road within the limits of the State of 
Missouri. Mr. George W. Easley was the general attorney 
of the Hannibal and “St. Joseph Railroad in the State of Mis- 
siouri; Mr. Elihu Root, was its general counsel in the State of 
New York; and its president Wm. Dowd; its secretary J. A. 
Hilton and most of its directors were residents of the State New 
York. Mr. Easley testifies that he was the general attorney of 
the Hannibal and St. Joe Railroad since the first day of Janu- 
ary, 1878, having general charge of its law matters in the State 
of Missouri. (p. 444). As early as November, 1880, Mr. 
Easley and Mr. Root hada conversation about refunding the debt 
of the Hannibal and St. Joe Railroad, and taking up the State’s 
lien; but as the election had just been held in Missouri, they de- 
termined not begin until the new administration came in in Jan- 
uary, 1881. (p. 447¢). 

The bonded indebtedness of the Hannibal and St. Joseph 
Railroad Company in January, 1881, was, first, three millions 
State aid bonds, maturing $500,000 in 1886, $1,000,000 in 1887, 
and the remaining $1,500,000 on dates from 1894 to 1897. 2d. 
four millions of convertible eight per cent bonds, maturing 
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March, 1885, secured bv a mortzage upon the railroad and its 
appurtenances. 3rd. $1,200,000 of ten per cent bonds, matur- 
ine Jan. Ist, 1892, secured by mortgage on the Kansas City and 
Cameron Branch. 4th. $433,000 eight per cent bonds, matur- 
ing Feb. lst, 1892, secured by mortgage on the Quiney and Pal- 
mvra Braneh. Sth. about $200,000 temporary bonds secured 
upon the land grant assets of the company. (pp. 320-521. ) 

It was proposed to refund this indebtedness, including the 
State lien, by issuing a consolidated mortgage on the whole road 
and franchises for eight millions of dollars, and to create a new 
land grant trust on the land grant assets of the road tor the other 
$633,000. (p. 322.) The details of the scheme as finally car- 
ried out will be hereafter referred to. 

One of the main features of this refunding scheme was to take 
up the State lien under the act of February 20th, 1865. The 
defendant’s State officers were Inaugurated on the LOth day of 
January, L881. (p. 670.) On the 5rd of January, 1881, Mr. 
Root wrote to Mr. Easley: ** Have vou yet seen the State treas- 
urer about taking up the State lien under the act of 1865? J 
feel quite desirous to know what their attitude will be on that 
subject.” (p. 532.) Jan. 8th, 18351, Mr. Kaslev replied to Mr. 
Root, saying: ‘* I have not yet seen the State treasurer or Gov, 
Crittenden, but I have no doubt that they will be well pleased 
with our purpose to pay the State lien. In the meantime IT hope 
you will not consider it improper for me to urge that this matter 
be attended to promptly. Should any sudden reverses occur to 
our fortunes, or any great upheaval in the stock or money mar- 
ket occur, we may find that we could not hereafter as readily 
earry this scheme out as now. * * * These prosperous 
times should be taken advantage of for the purpose of aceom- 
plishing this work. To delay it is to endanger it, hbeenuse mone 
of us can tell what the near future may bring forth in financial 
circles that might embarrass us until it is too late to accomplish 
this good work.’’  (p. 533.) 


FIRST INTERVIEW BETWEEN EASLEY AND FUND COMMISSIONERS. 


On the 10th day of January, 1881, Mr. Easley writes again to 
Mr. Root stating : *¢T have just had an interview with Gov. Critten- 
den, State Auditor Walker and Treasurer Chappell with refer- 
ence to the mortgage and payment of the State debt under the 
act of February 20, 1865. They all seemed pleased in the 
highest degree with our purpose to pay, and will heartily second 
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our efforts in that direction. Gov. Crittenden suggests that 
some legislation will be necessary to enable the State to handle 
the funds profitably when paid in. He suggests that President 
Dowd notify him of our purpose to pay, naming the time within 
which we expect to accomplish it, so that he can bave somethiug 
to base a message to the Legislature and recommend such man- 
ner of disposition of the funds as to him shall seem fit. I would 
urge that Mr. Dowd would write such a letter to him at onee. 
Be sure to have him name such time within which it is to be done, 
as there shall be no failure.’’ — (p. 553.) 

Mr. Easley testifies that on the 10th of January, he had an in- 
terview in the Governor’s office, at Jefferson City, with Gov. 
Crittenden, Auditor Walker, and the State Treasurer, Mr. Chap- 
pell, ‘in which I informed them of the desire and purpose of 
the railroad company to execute the mortgage under the act of 
1565, und to pay to the State the $5,000,000) principal and 
accrued interest to the time payment should be made. The Gov- 
ernor expressed his satisfaction with the purpose, and suggested 
that some legislation would be necessary to enable the State to 
handle the funds profitably when paid in. Tle suggested that 
Mr. Dowd, the President of the company, formally notify him 
of the purpose to pay, so that he could base a message to the 
Legislature recommending such manner of the disposition of the 
funds as he should determine was best, and that he wrote the 
letter on January 10, 1881, in the Governor’s office. (pp. 448- 
449, ) 

Mr. Chappell,the Treasurer, was not a member of the Board 
of Fund Commissioners, and the Board was not organized until 
the 21st of January. (p. 671.) 

Gov. Crittenden’s recollection of this interview of Jan. 1Oth, 
is that the conversation was 2 very casual one, as it was the day 
he was inaugurated and he didn’t have time to talk about the 
matter much. He said Mr. Easley said to him, ** vou will receive 
a letter from our people in regard to the settlement of this 
$3,000,000 loun of the State to the road.”’ That he said in re- 
sponse that whenever the letter came it would be sufficient for 
us to consider it. (p. 671.) The Governor was shown Easley’s 
letter of Jan. 10th, 1881, and was ‘asked **did you make any 
suggestions as contained in that letter to Mr. Easley.’’ He re- 
plied, ‘No sir: Mr. Easley may have said something to me on 
that dav, but Iam verv clear and definite that T said nothing to 
him in response to it, for I, as [ have stated, was not aware on 
that day that I was one of the fund commissioners. I could not 
not have made any such statement because I knew nothing about 
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I had not “prong it. I knew not that any 


the law of 1865, , 
anything at all about it. I 


legislation would be required, « 
think | could not have made any such statement, and I will state 


Iam very clear in my mind that no such statement was made 
by me. >” He was asked if he at any time suggested that Presi- 
dent Dowd should formally notify him of his purpose to pay, 
ete., and answered, ‘* He (Easley) first said that Mr. Dowd, or 
Sour people’ would notify as. 1 think [said * sufhicient unto 
the day is the evil thereof” and whenever we are officially notified 
then we will act upon it.’ (p. 672.) 

State Auditor Walker testified that Mr. Easley approached 
him as an individual, on the evening of the LOth of January and 
ouive him the Sessions Acts of Missouri, with a leaf turned 
down at the Act of Feb. 20th, 1865, and told him to examine 
them; that the fund commissioners would have something to do 
with the Hannibal and St. Joseph Railroad matter referred to on 
these pages. That the interview was a very hurried one. (p. 
622). Ina day or twoafterwards Mr. Easley met him and asked 
him if he had looked over that matter, and he told him he had 
not. He said they are quite anxious to have the thing paid ; 
that it was a matter of a good deal of interest to them and they 
would like very much to relieve the road of the State lien, hy 
paying whatever was due the State, and cited the reasons for 
doing that ; which were that the road owed a debt bearing a rate 
of interest from six, eight and ten per cent and that they could 
borrow the money and fund the debt at a much lower rate of inter- 
est, and that thev were anxious to do it. Mr. Walker promised to 
look after the matter within a few days. That frequently be- 
tween that dav and the 21st of January, whenthe Board of Fund 
Commissioners was organized, Mr. Easley fold him he was anx- 
ious to put the matter in shape —that there was no definite pro- 
position betore us in any shape — and to avail themselves of the 
Session Act, and that he would be elad to have the fund com- 
missioners name a day when they could hear him. On the = 
of January the fund ia eg set the 8th of February for : 
hearing of the matter.  (p. 62 

Attorney-General Melntyre, yd other member of the Board 
of fund commissioners, states that he has no recollection of any 
conversation between himself and Mr. Easley in reference to the 
matter of the payment of the debt of the Hannibal and St. Jo- 
seph Railroad during the month of January. (p. 748.) 


ADDITIONAL LEGISLATION, 


On the 18th of January, 1881, Mr. Root wrote to Mr. Easley 
in reply to his letter of the 10th from Jefferson City stating, *¢ it 
occurs to me that as the State officers require some legislation to em- 
power them to dispose of the funds which we propose to pay them, 
the same legislation might as well make it a little easier for us to pay 
them. Is there anv reason why the act which provides for the 
disposition of the $3,000,000 received, should not authorize the 
treasurer to receive that sum from the railroad company and to 
provide that upon the payment thereof the Governor should 
assign to the company, or to such trustee or trustees, for the 
benefit of the bondholders as the directors shall designate, the 
State lien upon the road, or why at the same time the Act which 
the State officers require is passed, the Act of 1865 should not 
be amended so as to authorize the payment and an assignment to 
the trustees of the proposed consolidated mortgrge. This would 
save a great deal of trouble, uncertainty and expense. I shall 
proceed immediately with the consolidated mortgage and have the 
letter written by Mr. Dowd.’ (p. 534.) 

On the 15th of January, 1881, Mr. Easley wrote Mr. Root 
stating ‘the fund commissioners (the Governor, Auditor and 
Treasurer), under the present laws are able only to handle less 
than $2,000,000.00 in retiring outstanding bonds of the State, and 
to prevent funds lying idle in the Treasury need an Act to en- 
able them to loan it to the State school fund, or make some dis- 
position of it. This in no wise interferes with our rights under the 
Act of 1865. The Governor wants to bring the matter to the at- 
tention of the Legislature by message, soas to get proper authority 
for the fand commissioners to handle the mov ey when they get 
it. ‘To that end he wants Mr. Dowd to write him officially of our 
purpose to pay.’’? (p. 9384.) Mr. Easley’s attention was called 
to this letter and he was asked to state his recollection of the 
conversation with the fund commissioners about it. He said the 
letter referred to the same interview of which he wrote at Jeffer- 
son City on the LOth of January. He also savs, ** Twas laboring 
under the impression that that was true, that the treasurer was 
one of the fund commissioners, and was astonished to find after- 
wards he was not. [ got my impression from the conversations 
and wrote mv impressions at that time there as I had them.’’ 
That there was a conversation as to the amount of money that 
could be presently handled and utilized by the State, and that 


se eo 


the amount of money was less than $2,000,000.00 as stated in 
the letter. (p. dol.) 

This letter of Jan. 15th was shown to Gov. Crittenden and he 
was asked this question: ‘* Had you any official information at 
that time of the number of bonds outstanding and subject to call 
and which the State could handle, as maintained In that letter,’ 
and answered **] had not.’?? Q. Did you at any time previous 
to or on the 15th of January, 1851, intimate or state to Mr. 
Easley that you wanted to bring the matter to the attention of 
the Legislature by message so as to get authority to handle this 
money? A. I did not, or Thad not.’’ After being also shown 
the letter of Mr. Root to Mr. Easley dated Jan, 21st, 1881, he 
was asked this question. ‘* Then all the statements, in the letters 
of Mr. Easley which have been called to vour attention, in which 
he stated that the amount of bonds that were subject to eall, 
were made without any suggestion by you to him were they 
not,’ and answve red, *¢ No sir, I think the ‘vy were wholly voluntary 
upon his part.’>  (p. 678. ) 

Qn the 19th of January, 1881, William Dowd, President of 
the Hannibal and St. Joseph Railroad, wrote to Thomas T. Crit- 
tendon, Governor of the State of Missouri, as follows: ** Dear 
sir, It is the desire of the directors of the Hannibal and St. 
Joseph Railroad Company to relieve the State of Missouri from 
the Durden which the State assumed in pursuance of a wise and 
liberal policy to aid the construction of the road when the com- 


pany was in its infancy. The interest upon the $3,000,000 of 


State Aid Bonds has been regularly paid by us, including the 
coupons due January 1, 1881. We now wish to pav into the 
treasury of the State the entire sum of principal and accrued 
interest since that date, in fulfillment of the obligations which 
rests upon the company to provide for the payment of bonds. 
This course appears to have been contemplated in the Act of the 
Legislature of the State of Missouri, entitled «* An act to provide 
for reducing the indebtedness of the State, approved February 
20, 1865.’" So long a time has elapsed since the passage of that 
Act, that we have considered it our duty to communicate with 
you upon the subject. In the first instance, in order that there 
may be a full understanding and co-operation in the action of the 
railroad company and the officers of the State, we should be 
very glad to receive any suggestion that may occur to vou affect- 
ing the convenience of the State, or the duty of the officers of the 
State depending on our proposed action. It is our desire to com- 
plete the transaction as soon as possible after the period which 
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must expire before the meeting of the company can be had to 
approve the necessary arrangements. Tam, with great respect, 
your obedient servant, William Dowd, President.’” (p. 936.) 

On the 2ist of January, 1881, Mr. Root wrote to Mr. Easley, 

stating, ** before the receipt of your last letter (7.e., the letter 
of January 15), Mr. Dowd had already written Gov. Crittenden. 
[send vou herewith a copy of his letter. The Board has ordered 
n meeting of the stockholders, to be held at Hannibal on the 
28th of March, for the purpose of authorizing the arrangement 
which we proposed. * * * You will see that Mr. Dowd has sought 
to open the door for legislation and at the same time carefully re- 
Srained from taking such a position thatit would appear for our 
benefit. TL hope soon to hear from vou in response to the suggestion, 
which I made in my letter a few days since, as to having the 
State officers include in their bill some provision which would 
slmplify our proceedings, and enable us to pay the money directly 
out of the proceeds of the consolidated mortgage, instead of 
going through the special transaction under the Act of 1865. I 
willsend you a copy, as soon as it can be made, of the plan for 
refunding the debt upon whieh the directors have ordered the 
stockiolders’ meeting.’ (p. 5508.) 

Qn the 22nd dav of January, 1881, Mr. Easley wrote to Mr. 
Root in reply to the latter’s letter of the 13th of January, say- 
ine: ** T find yours of the 15th here, on my arrival from St. Joe 
this morning. Jf you can say just what you want tr the way of 
an act to help you out, T think tt could be had. TIT would not, 
under any circumstances, attempt to amend the aet of 1865, be- 
cause I doubt the right of the Legislature under the Constitution 
of 1875 to amend or pass anv such bill, Guta general act can be 
passed that will cover the matter. My impression is that the best 
thing would be an act simply authorizing the company to pay the 
lien at any time before maturity, and upon payment for the gov- 
ernor to execute formal release. Then in making vour consoli- 
dated mortgnge provide for the retirement of these bonds of the 
State and the priority of lien would be forced by the payment, 
but of course vou can judge best about which is the best plan. 
Tean vet most anything you enn desire through, that provides for 
the payment of the lien in the near future. If the act | suggest 
were passed then you can proceed under that or the act of 1865, 
as you think best. Of course the general act could mike such 
provision as the State oflicers might desire as to disposition of 
funds.”  (p. 956.) 

On the BOth dav of January, 1881, Mr. Kasley wrote again to 
Mr. Root. in which he SAYS : «On full reflection I am satisfied 
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we ought not to ask any legislation upon the subject whatever. 
It would he entirely too dangerous under this constitution to do 
anything that would even have our charter exemption from taxa- 
tion, etc., questioned, which might be done under section 21, arti- 
cle 12, of the Constitution of 1875." (pp. 587.) 


OFFICIAL ACTION H. & ST. JO. R. R. AS TO FUNDING SCHEME. 


To preserve something like chronological order we will go back 
to Jan. 19th, the same date of the letter of Mr. Dowd to Gov. 
Crittenden. On that day, in the office of the Hannibal and St. 
Joseph Railroad Company, in New York, a regular meeting of 
the Board of Directors was held. ** Present, Messrs. Dowd, Bush, 
Corter, Gould, Cook, and Root. Mr. Root presented the follow- 
ing plan for refunding the debt of the Hannibal and St. Jeseph 
Railroad Company.’’ It will not be necessary to set this plan 
out in full, but to state that it first recited the funded indebted- 
ness of the Hannibal and St. Joseph Railroad Company ; then the 
priority of the liens of those debts ; then proceeded as follows: 
‘¢It is proposed to execute a consolidated mortgage upon the 
whole road to secure $8,000,000.00) six per cent thirty year 
coupon bonds, with the privilege of registration. —$5,000,000.00 
of these bonds to be issued immediately for the extinction of the 
$3,000,000.00 of State lien upon the road by the process herein- 
after described. The remaining $5,000,000.00 are to be issued 
only upon the surrender and cancellation of an equal number of 
eight per cent convertible Kansas City and Cameron or Quincy 
and Palmyra bonds. It is anticipated that the Kansas 
City and Cameron bonds will not come in for” ex- 
change. It is supposed that the convertibles and 
Quincey and Palmyra bonds will. The remaining $633,- 
000.00 of present funded debt, it is proposed to extinguish by 

the application of the proceeds of the land grant. * * * The 
method by which it 1s proposed to extinguish the State lien upon 
the road, and substitute an indebtedness of the company upon 
$3,000,000 of the consolidated bonds in place of the obligation 
to pay the principal and interest of the State Aid bonds is as 
follows: Under an act passed by the Legislature of Missouri, 
February 20th, 1865, the company was authorized to issue 
$3,000,000 of ten-year 6 % bonds to three trustees, and secure 
them by mortgage on the road. It is further provided that 
whenever the trustees should pay into the treasury of the State 
a sum equal to all the indebtedness of the company to the State 
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and all liabilities incurred by the State upon the Aid bonds, that 
is to Say when the trustees paid $5,000,000 and the aeerued in- 
terest of the bonds, the Governor should assign to these three 
trustees all the first liens and mortgages held by the State by 
virtue of the statutes under which the State bonds were issued. 
The intent of the act is declared to be to place the persons hold- 
ing the bonds issued to the three trustees in the same legal posi- 
tion which the State of Missouri occupied as first mortgagees of 
the road. It is now proposed to make this mortgage to three 
trustees, execute and deliver these bonds to whatever banker 
may be selected; have the $5,000,000 paid by the trustees to 
the State Treasurer; have the State lien assigned to the trustees 
and then substitute $3,000,000 of the consolidated bonds. Then 
have the $5,000,000 in special bonds, the $3,000,000. special 
mortgage and the assigned State lien cancelled and satistied of 
record; the bankers furnishing the money receiving in place of 
the special bonds $38,000,000 of the consolidated bonds. The 
practical working would be that $3,000,000 of the consolidated 
bonds, together with the $3,000,000 of the special bonds would 
be pliced together in the banker's hands, jointly with the trustees 
of the consolidated mortgage. Upon the money being paid over 
and the State lien assigned, the special bonds would be cancelled 
and the others retained. The officers of the State have been 
consulted, and have expressed their willingness and their wish to 
have the plan carried out. The effect of this extinction of the 
State lien and the immediate issue of $5,000,000 of the consoli- 
dated bonds would be threefold. 


Ist. It would promote the speedy exchange of the 8% convert- 
ibles by uffording to the holders of the latter an opportunity 
to convert not only a short bond into a long one, but a second 
lien into a first lien. 

2nd. It would place the bonds upon the market in sufficient 
quantities to establish the price, and make it possible to put the 
bonds at 2 figure which would make them attractive to the hold- 
ers of the 8 per cents. 

3d. Ir OUGHT TO YIELD A VERY HANDSOME PREMIUM TO THE 
COMPANY : AND WILL BE IN EFFECT GETTING IN AT PAR AN OBLIGA- 
TION WHICH IS WORTH A LARGE PREMIUM, AND PUTTING OUT IN ITS 
PLACE AN OBLIGATION ON WHICH WE SHOULD RECEIVE A PREMIUM. 


It is possible that the STATE OFFICERS WILL, FOR THEIR OWN 
PROTECTION, ask the legislature for some further legislation, and 
; » 


that this will be so framed as to simplify the payment of the $5,- 
000,000 tothe State and obviate the special mortgage. 
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It 1S NOT DEEMED ADVISABLE FOR US, HOWEVER, TO ASK FOR 
IT, OR TO ADMIT THAT SUCH LEGISLATION IS FOR OUR BENEFIT. 

At the same time the letter of Mr. Dowd of Jan. 19th, 1881, 
to Gov. Crittenden, heretofore set forth, was presented ; and also 
a resolution ordering a special meeting of the stockholders for 
the purpose of authorizing the $8,000,000 consolidated loan, 
and also a form of notice of said meeting. The secretary of the 
road certifies as to this meeting as follows: ‘I, John A. Hilton, 
secretary of the Hannibal and St. Joseph Railroad Company, 
certify that the above and foregoing is a true and perfect copy 
of the proceedings adopted at a regular meeting of the Board of 
Directors of this company, held Jan. 19th, 1881.7’ (See pp. 
DS1 ef seq.) 


SECOND INTERVIEW BETWEEN EASLEY AND THE FUND COMMIS- 


SIONERS. 


The letter of Mr. Dowd of Jan. 19th to Gov. Crittenden was 
brought before the Board of Fund Commissioners, or was re- 
ceived by the Governor about the 21st or 25d of January. The 
Governor says that it was not officially considered by the Board 
until the 8th of February. (p. 674.) Prior to that time Audi- 
tor Walker says that Mr. Easley had called his attention to the 
act of February 20th, 1865, and referred him to the Session Acts 
creating the Board of Fund Commissioners. That he took the law 
and went to Attorney-General McIntyre, and called his attention 
to it, and that afterwards they set the 8th of February as a day 
to hear Mr. Easley. (pp. 625-624.) Attorney-General MeIn- 
tvre testifies that he and Auditor Walker had a consultation 
about the matter, in which the act of 1865 was discussed, and 
that at a meeting of the Board of Fund Commissioners at which 
Mr. Easley was not present, they talked the matter over, and 
that he told them that he (the Attorney-General) was unabie to 
see how under the act of 1865 the railroad company could ect a 
release without paying the principal sum and all the coupons, 
saying, I remember that I laid) some stress on * liabilities in- 
eurred by the State.’ That was my conclusion at that time. 
(p. 749.) 

On the 8th of February, 1881, Auditor Walker testifies that 
there was 2 meeting of the Board, the Governor, Auditor and 
Attorney-General being present. That Mr. Easley came with a 
prepared statement and an argument which he read from a paper 
very deliberately, thirty or forty minutes, of how he thought the 
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fund commissioners might receive that sum of mone y instead of 
the whole, and he maintained then and all tlone that the amount of 
$5,000,000,00 and accrued interest, not $40, 000.00, but the 
amount of $3,000,000.00 and accrued interest was what he would 
offer. Made that statement a general one (p.624) Mr. Walker fur- 
ther says ¢*we understood him clearly what he wanted and the form 
of it, and we came to the conelusion that what he asked was not 
enough; that it was not only the bonded debt, but the coupons 
were a part of the obligation as well, and that the ‘y were hot pro- 
vided for in his statement. I think the Governor said to him, 
‘your proposition covers the bonds at par, but it don’t provide for 
the coupons attached —what about the coupons a repeating that, 
and Mr. Easley’s answer in the main was, «I think if we pay 


vou $5,000,000.00 the earnings interest of that money ought to 


make up what you would make (lose) on the coupons.’? No 
definite sum was mentioned at this meeting. (See p. 625.) 

Between January 21st and February 8th Governor Crittenden 
had examined the Acts of 1855 and 1865, and says ** Iwas fully 
impressd with the idea, and I thought that his (Easlev’s) ar- 
vument was not according to my construction of the daw: “at 
least TE did not coincide with his idea of the iuaw. (p. 675.) The 
Governor was asked whether his views of the law were commun- 
ieated to Mir. Easley, and he said thev were; saying, ‘* I told 
him, IT think, as we were passing out, es that 
I did not place the same construction upon the law that 
he did,and [Lam under the impression that T said to him, ** fT will 
be damned if T will assign the lien of the State to the road upon 
the payment of $3,000,000 and accrued interest up to that time. 
That [| believed it was the intent and purport of that law that 
the State should be saved entirely harmless from all indebted- 
ness accruing by reason of that debt, not only upon the bonds, 
but upon every coupon that was attached to the bonds.” 

(p. O70.) 

Gea. Me Intyre says of this 8th of February interview ** during 
Mr. Ese 1s remarks to the Board, but little was said; as I re- 
member [ interrogated him a little at one time and called his 
attention to his construction of the second section, and told 
him in substanee, as IT remember, that I thought that his ar- 
cument was rather against him; that according to his own sys- 


tem of reasoning a different conclusion would be reached, and 


I don’t know whether I said so directly, but that my own views 
were contrary to his, and I could not see it in the same way that 
he saw it. L think Gov. Crittenden at that meeting expressed 
some views as dissenting from Mr. Easley’s opinion. I have no 
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recollection of Mr. Walker saying anything, or whether he did 
or not. (p. 790.) 

Mr. Easley denies that the Governor and the other State 
officers told him before Mr. Walker’s coming to New York that 
they would not accept $3,000,000 in full compliance with the 
Act of 1865, but he savs ** they had conveyed to me, with the 
exception of Gen. Melntyre, the impression that thev did not 
concur in my construction of the Act of 1865. They conveyed 
that impression -by the suggestion of the various theories and 
modes of arriving at what the full measure of the liabilities was 
under that act of 1865 that I designated. Gen. MecIntvre ex- 
pressed no pages other than to say he did not think that sum 
was sufticient, $3,090,000,”’ (p. 501.) Mr. Kasley Says fur- 
ther that he saw both Mr. Dowd and Mr. Root in New York 
before they saw Mr. Walker and informed them of just what 
occurred between him and the State officers. (p. 502.) He 
further states that Mr. Walker’s installment plan (mentioned 
hereafter) he understood to be a counter proposition to do some- 
thing different from that which he had offered, and that proposi- 
tion was afterwards rejected by the railroad company. (p. 505. ) 


MR. WALKER’S VISIT TO NEW YORK. 


The result of that meeting was that at Mr. Easlev’s suge¢es- 
tion Mr. Walker, was sent by the fund commissioners, Mr. Eas- 
ley paying his expenses, to New York. (p. 626.) The 
Governor testifies that after Gen. McIntyre and Auditor Walker 
had left the office Mr. Easley remained behind and said to him, 
‘«¢Why can’t some of you fellows go on and see our people ; there 
is a wide difference between us,’? (p. 676). The object of this 
visit to New York is thus stated by Mr. Walker:  ¢* The object 
was toexplain to them the financial condition of the State, more 
particularly the bonds due and falling due soon, or in a short 
time, by which we might show them we could not receive the 
money without embarrassing us very much. In other words, 
that we could not use it. We could not buy bonds above par, 
and the State bonds were above par, and at New York I made 
that statement to them, and that was the object of my visit to ex- 
plain to them that matter, and have a general talk with them, on 
that or any other subject they might choose to bri Ing up, and to 
show that we could not receive it without dam: ize or loss. (p. 
626). Mr. Walker was not. empowered by the fund commis- 
sioners to close any propositton or to make any proposition of 
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settlement with the officers of the Hannibal and St. Joseph Rail- 
road. (pp. 676, 626,760). 

On the way to New York Mr. Easley and Auditor Walker talked 
the matter over, and Walker suggested to Mr. Easley ‘* the num- 
ber of bonds by the auditor’s report, issued by the State to the 
company, that might be delivered in installments; perhaps as 
many as seven, and with the Auditor’s report before me, I read 
them to him, and I said to him *¢ it occurs to me your company 
could pay us the sum by installments’ and he (Easley ) said after 
looking it over, and hearing it a time or two, ‘that occurs to 
me that it might be done,’ and I now begin to see some daylight 
through this thing.’ (p. 627). 


INSTALLMENT PLAN AND $180,000 CLAIM. 


As considerable stress is laid upon this meeting between Mr. 
Walker and the Railroad officials in New York, and they base 
several paragraphs of their amended bill thereon, it will be neces- 
survy to give a succinct history thereof. This interview took 
place in New York shortly after the 9th of February, 1881. 
Mr. Easlev’s version of it is as follows: ** There were present 
Auditor Walker, Mr. Dowd, Mr. Root and Mr. Hilton, the see- 
tary and myself, taking part in it. After the introductions 
were passed, Mr. Walker said ‘ we find on examination that we 
are going to lose considerable money if we accept your offer.’ 
Mr. Dowd, as I recollect his reply, said, ‘ we were led to believe 
that vou were quite anxious to have a payment made.’ Mr. 
Walker said, ‘we are not so anxious as we were fromthe faet 
that we cannot use the money as we thought we could.’ He then 
went ahead and proposed the installment plan. No, the other 
plan was the first. He then took from his pocket certain memo- 
randa and possibly some auditor’s reports in pamphlet form and 
made to Mr. Dowd and Mr. Root a statement of the situation of 
what is known in Missouri as the five-twenty bonds, and some 
other of the State debt proper as they termed it, that 
was or soon would be subject to call; showed the various 
debts to them on which ealls or payment on matured bonds 
could be made; fixed a value upon the use of money, and I 
cannot reeall how that was fixed or anything about it, and 
announced as the result of all, that they would suffer loss 
about equal to one year’s interest upon the entire debt, or $180,- 
000.00, and said ‘now, if you will pay us that, we will be 
satisfied and this whole matter will be settled up,’ or words 
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substantially to that effect. After consultation between them- 
selves, Mr. Dowd I think announced that they could not pay the 
$180,000.00. Then Mr. Walker having before him the data of 
the maturity and times at which the bonds became subject to call, 
proposed that the money should be paid, In Installments as they 
could use it; the payments to be made in such amount and at 
such times as could be presently used by the Stute to call the 
debt, and pay the debt, as he understood it, to be subject to call 
and matured.”’ (Seep. 452.) Mr. Dowd agreed to take the 
installment plan under consideration, and afterwards on the 19th 
of April the installment plan was rejected by Mr. Dowd. (p. 
455.) 

Mr. Dowd’s version of this meeting is as follows: ‘** We met 
there and had considerable discussion about it Tle (Mr. Walker ) 
remarked he supposed they would have to receive the money and 
that the State would probably lose some interest by receiving it, 
and thought that we ought to pay something more than the aecrued 
interest and reimburse them for their loss of interest. [ think he 
fixed a round sum; $3,000,000.00 and S1L80,0°0.00 in addition. 
He went on and stated that they had so many bonds maturing 
at such time; so many more at a later period; and = figured 
out the loss would amount to about that before they could use 
it unless we should pay them on a sliding scale. * * * We 
had two interviews ; one again the next dav. That is about the 
substance of the conversation both days, looking to the paying 
onthe installment plin and the $180,000.00, and be left with 
that understanding that it was to be considered by the board, 
whether we could arrange a way of paying it) by install- 
ment. * * * Jt was diseussed and advised that — it 
was not feasible and so informed the = Governor 
and State Auditor by letter, TL think, and I wrote to 
Mr. Easley to inform of it. The letter [ refer to is the letter 
already in evidence, dated New York, April 19, 1881, from my- 
self toG. W. Easlev.’’ (p. 2438.) 

On cross-examination he was asked this question, in reference 
to the installment plan; Q. And was not the proposition then 
that they were pay the State’s lien as the State could use the 
money, by immediately applying it for taking up bonds subject to 
eall? A. Useitin paying indebtedness of the State. Q. As fast 
as could be reached? A. As fast as they could get hold of it. Q. 
That the proposition was that you should pay the money in such 
sums asthe State could use it without loss? A. That was his 
proposition in leu of this one of paving $180,000. (p. 252.) 
* * * Q. Now Mr. Dowd, didu’t Mr. Walker in that confer- 
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ence with you state to you that the State would lose largely if 
they should have to take that money at that time as you proposed 
to pay it all in bulk? A. Yes, sir. Q. That the State would 
lose largely by it? A. He thought to the extent of $180,000. 
(p. 253.) : 

Mr. Elihu Root’s version of this interview with Mr. Walker 
substantially agrees with Mr. Dowd’s. (pp. 334, 335.) 

On cross-examination he said that he did not understand Mr. 
Walker to make any claim to $180,000.00, but that if they 
would pay $180,000.00 in addition to the $3,000,000.00 and in- 
terest accrued to the date of payment, that it would be satisfac- 
tory to the officers of the State. He was asked this question :— 
Q. Did vou understand Mr. Walker as asking the road to make 
a present of $180,000.00 to the State? A. That is just about 
it; that is the precise ground on which we declined to do it. Q. 
Did you understand him as a business man representing the offi- 
cers of the State in this proposition to make you a proposition 
to pay $180,000.00 to the State without asserting that the State 
had any legal claim to demand the same? <A. I understood him 
to make the proposition that we should pay the money, and did 
not understand him to assert that they had any legal claim to it. 
(p. 375.) * * * JT understood the basis to be a basis of 
moral obligation; that the State had loaned their credit to us, 
to see that they didn’t suffer for it.”’ Q. In other words, an 
equitable rather than a legal one? A. In the general sense of 
the word, equitable. Q. Now, did that interview result in any 
concurrence of mind on that subject between the officers of the 
road and Mr. Walker? A. I should say not. (p. 376.) 

Mr. Walker’s version of this interview, in New York, is as 
follows: ‘* I stated to them the object of my visit was to show the 
financial condition of the State, the bonded indebtedness of the 
State, more particularly that Mr. Easley had made a statement of 
what they wanted, and that we could not, without embarrassment 
to ourselves, receive the money on account of the bonded indebt- 
edness, and the proposition he made altogether did not meet our 
views, and that at the suggestion of Mr. Easley I had come to have 
a friendly conversation or talk with him, that we might come to 
some understanding and see how it was ; that we would lose in the 
matter and that they would not insist on our taking it. I madea 
statement as well as I could of the bonded debt, and what amount 
of money might be called then, or at another date, and still another. 
There was some mention made that the number of five-twenties was 
larger than that, to which I answered that there were a very large 
number of those known as five-twenties, but that they were in 
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the school fund, and not subject to call. * * * That 
Texplained to them that a large number of the five-twenty 
bonds were held by the school fund as a permanent fund, and 
that they were not under the control of the fund commissioners, 
and could not be called by them. (p. 628%.) When we raised 
the question of the principal of the bonds due and falling due, 
soon or remotely, I suggested to them this plan of installments, 
of paying in that way, and Mr. Dowd said that they would think 
that over and eall the board together and submit that to them. 
I made this statement to Mr. Dowd: ** If you persist in this, 
and we have to receive $3,000,000.00 and accrued interest, that 
we cannot use it in any form for more than a year, which would 
result in the loss of $180,000, $180,000 being interest on all the 
bonds for one year. I mentioned that as among the first items 
of damage or loss to the State, that it would be $180,000.00 
alone which would be lost, that much interest, before we could 
use it.’’ (p. 629.) He was asked the question whether he 
made a proposition that if the railroad company would pay the 
State $180,000.00 in addition to the $3,000,000.00 and secrued 
interest, that the State would be satisfied, and answered, * I 
didn’t make that statement; °> and also stated that he did not 
at any time state to Mr. Dowd and Mr. Root that if the road 
would pay in addition to the $3,000,000.00 and accrued interest 
the sum of $180,000.00, that he would recommend to the other 
fund commissioners to accept it as full compliance with the act 
of 1865. (p. 629.) 

He further explains the installment plan as follows: ‘* The 
form was suggested to me by the fact that the railroad company 
receive those bonds from the State in installments; perhaps 
seven installments, ranging from five hundred to as low a num- 
ber as seventeen bonds. That they could pay it back in the 
same manner. That is to say, by installments, and I said to 
them, ‘ if you make a proposition to us that vou will pay in install- 
ments, and in such times and amounts as the fund commissioners 
may direct, in such manner as to hold the State harmless, I will 
recommend. to the tund commissioners that they do that.’ ”’ 
(p. 630.) He states further that he explained to Mr. Dowd and 
Mr. Root, the outstanding five twenty option bonds, and other 
bonds of the State subject to call, and explained to them that 
the laws of Missouri required to pay $250,000.00 per annum on 
the State debt, and that as the assessed value of the State had in- 
creased largely, it was his opinion that they could take up 
half a million a year, or double what they were required to take. 


(p. 651.) 
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The averments in the amended bill in regard to the $I1S80,- 
000.00 was read to Mr. Walker, and he was asked this question: 
Q. State whether or not any such estimate was ever made by the 
fund commissioners, if they offered to accept the sum of $180,- 
000.00 as a full compliance of the laws of the State? A. They 
positively did not. Q. State whether or not vou or any mem- 
ber of the Board of Fund Commissioners made anv such repre- 
sentation to any officer of the railroad company. A. I make the 
sume answer, they did not. (pp. 655-656.) He also denies 
this again on page 660, 

Gov. Crittenden testifies that he never heard of the install- 
meat plan, or the $180,000.00 in addition to the $3,000,000 
until after Mr. Walker returned from New York. (p. 676.) 

Attorney-General McIntyre also testifies that he never heard of 
the installment plan until Mr. Walker returned from New York. 
(p. 761.) The averments in) the amended bill about the 
$180,000.00 were read to him and he was asked to state whether 
or not any such estimate of loss was arrived at by the fund 
commissioners, and answered ** None whatever. No such esti- 
mate was ever made by the fund commissioners or either of them 
as far as I know.’” Q. Was there any offer to accept the sum 
of $180,000.00 as full equivalent for the loss, by any of the 
fund commissioners and if so, state whot A. There never was 
by the fund commissioners. The averment in the bill as to the 
$180,000.00 remaining to be determined, between the parties, 
was read to him, and he was asked: Q. State whether or not 
you ever heard any one making such representations to the com- 
plainants in this bill? A. [never heard of any one making 
such representations to the complainants or their counsel, and 
none such were ever made tin my presence. QQ. Was anvthing 
ever said or done by the State officials to your knowledge or by 
you, which lead the complainants to the understanding and be- 
lief that the only further claim made against the Hannibal and 
St. Joseph Railroad Company was $180,000 and that the ques- 
tion whether such sum should or should not be paid was 
the only question between the parties? A. There never was as 
far as my knowledge goes. [I never heard of anything of the 
kind only inthe bill. (p. 778). 

Messrs. Easley, Root and Dowd deny that at any time during 
the interviews with Mr. Walker in New York, that anything was 
said about the obligation of the road extending to the maturity 
of the coupons on the State Aid Bonds. Mr. Walker, on the 
contrary, states that the subject was mentioned in a general way ; 
that the fund commissioners did not think that the offer of 
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Mr. Easley was enough to hold the State harmless. 
633. ) 

Auditor Walker returned from New York ; and about February 
24, 1881, made a report to the fund commissioners reciting the 
letter of President Dowd of January 19, 1881 to the Governor, 
and stating ‘¢in obedience to your request I proceeded to New 
York on the 14th inst., and on arriving there had conferences 
with Mr. Dowd, President, and Mr. Root, chief attorney of the 
Hannibal and St. Joseph Railroad. I submitted to these gentle- 
men a statement of the bonded debt of Missouri, in which it was 
shown that the proposed payment by the Hannibal and St. Joseph 
Railroad Company could not now be used for the retirement of 
State Bonds, and in consequence thereof the State would suffer 
a great loss by accepting a proposition from them looking to the 
payment of the principal of the Hannibal and St. Joseph Rail- 
road bonds, and not the interest, which would aecrue thereon 
from the date that such payment was made to the date that the 
bonds matured. I also snegested to these gentlemen that the 
Board of Fund Commissioners might consider more favorably 
i. proposition from the Hannibal and St. Joseph Railroad which 
provided for the payment of their indebtedness by installments, 
such installments to be payable to the State Treasurer whenever 
the Fund Commissioners could utilize the payments in the retire- 
ment of an equal amount of matured bonds of the State. In 
view of the facts contained in my statement regarding the State’s 
bonded indebtedness, this suggestion was favorably received by 
these gentlemen. They also announced their intention to submit 
the suggestion made by me to their Board of Directors at their 
next meeting, for such action as they might see proper to take in 
respect thereto. Having no power to conclude any stipulation 
with such company, but earnestly desiring to aid in protecting 
the State from loss that might accrue by virtue of the company’s 
proposed action, I have the honor to submit the foregoing as the 
result of my visit to New York and interview with the officers 
of said company. (p. 46.) 


GOVERNOR'S MESSAGE, FEBRUARY 25, 1881. 


On the 25th day of February, 1881, the Governor in a formal 
message to the Speaker of the House of Representatives laid 
this report of Mr. Walker to the Board of Fund Commissioners 
before the General Assembly of the State of Missouri, and stated : 
‘¢ 7 recommend that you adopt such legislation as will enable the 
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fund commissioners to use or dispose of whatever sum, if any, 
may be accepted by the state from the Hannibal and St. Joseph 
Railroud Company. Zdon’t mean to say that the State will accept 
the sum of $3,000,000.00 in complete satisfaction of the lia- 
bility incurred by the State in aid of said company. I think the 
ability extends to the maturity of the bonds; and as the company 
has heretofore met its obligations to the State promptly and has 
thereby secured the confidence of the people of the State, who 
were for many years in doubt as to the result of our complica- 
tions with that road, I trust that it will be equally as honorable 
in the future, and so act as to retain the confidence which its past 
conduct has inspired. In case the whole or any part of the 
money due from the company is accepted, its receipt ought not 
to find us unprepared for its prompt and profitable disposal.’’ 
(p. 40.) 

Mr. Dowd says he never saw the report of Mr. Walker, that 
he left that to his attorneys. (p. 272.) Mr. Easley and Mr. 
Root told him that the Governor had sent a message to the Leg- 
islature, asking for such legislation to enable them to use the 
money we were to pay them. That he made no inquiry about 
what the message was, or what it contained. (pp. 272-273. ) 
Mr. Root says he heard that the Governor had sent a message 
asking for legislation to enable the officers of the State to use the 
money when they paid it. (p. 401.) He was asked if he knew 
what the message contained and he answered, No, sir; I didn’t 
care What it contained; IT had no special interest in it. (pp. 
401-402.) Mr. Easlev testified that he knew of the message be- 
ing sent in, and read it as early as the 16th of March, and that 
he knew that Mr. Walker had written a letter on this subject, 
which the Governor laid betore the House of Representatives in 
a special Message. (p. 006. ) 

On the 19th day of April, 1881, Mr. Dowd, in a letter to Mr. 
Kasley, which letter was communicated to the State officers, de- 
clined to pay the money to which the State of Missouri is enti- 
tled under the Act of February 20, 1865, by installments. (p. 
542.) No reference is made to the installment plan, or to the 
claim that the only matter of dispute was the $150,000, in ad- 
dition to the $3,000,000 and accrued interest, inany of the legal 
proceedings on the payment of the money, until it Is set out in 
the amended bill; which was after the Supreme Court of Mis- 
souri had decided the questions involved against the complain- 
ants, and after his Honor, Judge Miller, had decided the questions 
against them at St. Louis. The $180,000 matter bears on its 
face that it was an afterthought. 


ROOT S FORM OF TREASURER’S CERTIFICATE TO GOVERNOR. 


On the 28th of March, 1881, Mr. Root wrote to Mr. Easley, 
sending him a proposed form for the certificate by the treasurer 
of the State, and the conveyance by the Governor of the State, 
under the act of February 20, 1865, saying: ‘*I have drawn 
this for consideration and send them to you now, thinking that 
on the one hand you may be able to ascertain whether they will 
execute such papers, and that on the other you may be able to 
suggest something better. It does not appear to me that the 
Governor can do anything more or less than execute a convey- 
ance in the words of the statute. The statute says he shall do 
it by appropriate expressions, but I don’t see how any express- 
ions, however appropriate, can enlarge the operation of the 
statute. What do you think about it?) Will the treasurer cer- 
tify to the facts that I have put into the certificate? Let me 
know what you think.’’  (p. 537.) 

The form of this certificate after reciting the execution of the 
special mortgage under the act of Feb. 20, 1865, reads, ‘* that 
the three trustees named in said mortgage or deed of trust have 
paid into the treasury of the State of Missouri a sum of money 
equal in amount to all indebtedness due or owing by said com- 
pany to the State, and all liabilities incurred by the State by rea- 
son of having issued her bonds and loaned the same to said com- 
pany as a loan of the credit of the State, together with all inter- 
est that has up to this time accrued and remains unpaid by said 
company.’ (pp. 986.) 


LITIGATION NECESSARY. 


On April 14th, Mr. Easley writes to Mr. Root saying: ‘*As to 
your former inquiry about the form of the treasurer’s receipt 
and form of the Governor’s release of State lien I think they are 
amply sufficient and will cover the case exactly. Have Mr. 
Dowd write me a letter in regard to the failure of the installment 
plan that we agreed on, when he was out here, and I will at once 
trv to find out what they propose to do. Between you and I, 
IT may say now that the question of drawing a proper bill to com- 
pel the treasurer to receive the money and the Governor to exe- 
cute the release, had as_ well begun to be considered. We will 
need to take that step Ithink.’? (p. 539.) 

On April 20th, Mr. Root writes to Mr. Easley, saying: ‘* [think 
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that it is a very small business for the State to haggle 
over this question of interest ; there are only two ways of look- 
ing at the rights of this thing and the obligations of the road ; 
one upon legal and the other upon moral grounds. We certainly 
propose to fill the legal obligation. On the other ground the 
State ought really to require from us no more than their credit 
was worth; that is about $2,400,000.00. When the proper time 
comes this proposition ought to be put squarely to the State 
officers: we will pay vou now $3,000,000.00 for principal of 
these bonds and $90,000.00 to meet the interest, which will ae- 
crue on the Ist day of July, so that you get your money and 
will have no interest to provide for until next January. Refuse 
this offer and the bonds of the State of Missouri will go to pro- 
test on July Ist unless you pay or provide for the interest. I 
think with you that we should immediately consider the proper 
procedure to compel the compliance by the State officers with 
the act of 1865.) [I think that probably this suggestion about the 
Ist day of July interest better be made to the State officers im- 
mediately, with a view to making arrangements for a speedy de- 
termination by the proper tribunal of their duty in the premises. 
* * * How tar would the State officers require us to go to- 
wards making a legal tender before giving a sufhicient refusal to 
lav the foundation of a proceeding? Of course, it would be 
very difficult and expensive to get $5,000,000.00 of green- 
backs, tuke them to Jefferson City and make a tender, and 
have them tied up until application could be made to the courts 
and a decision rendered. If both sides agree’to go into court 
they ought to admit a tender upon the offer of a simple uncer- 
tified check.””  (p. 540.) 

In the letter of April 19th from Mr. Dowd to Mr. Easley in 
which he declined the installment plan, he says: ** We shall be 
obliged, therefore, to make arrangements to take the money as 
a whole and tender it to the State at one time. Please to inform 
the State officers of this fact and express to them at the same 
time our desire to arrange this payment ino such a manner as to 
be as little embarrassing to them as possible. I think the officers 
and the people of the treasury of the State should remember 
that we are now paying Into the treasury of the State more than 
we ever received from the loan of the State’s credit. The State 
Aid Bonds netted to the company less than $2,500,000. We 
are paying into the treasury of the State to provide for these 
bonds the full $5,000,000."" — (p. 542.) 

It is proper to state in this connection that the original Act of 
1851, under which $1,500,000 of these State Aid Bonds were 


issued, in section 8 required the companies to sell bonds at not 
less than par. (p. 18.) That under the Act approved Feb. 10, 
1855, this restriction was removed and the companies were per- 
mitted to sell or dispose of such bonds at their real market 
value. (p. 23.) This provision was carried into the Act of 
Dec. 10, 1855, by reference, under which act the other halt 
of the bonds were issued. The change in the law was made in 
the interest of the Hannibal and St. Joseph Railroad Company. 
See Craig’s affidavit. (pp. 92, 93.) 

Recurring to the letter of April 14, 1881, from Easley to Root, 
attention thereto was called to Gov. Crittenden when testifying, 
and he was asked ‘** State whether you remember anything occur- 
ring about that date which forced Mr. Easley to come to the 
conclusion that he would have to resort to the law to compel vou 
to execute the relesse? A. Not unless that grew out of a state- 
ment of mine which occurred I think along in March sometime 
ov possibly the first of April—TI cannot state, but along about 
that time —that I would not execute the release until the State 
was held harmless. Q. In that conversation in which you told 
Mr. Easley that you wouldn’t, no matter what the fund commis- 
sioners might determine to do, execute the release until the State 
was saved harmless, what if anything was said by you as to what 
you considered it was necessary for the railroad company to do 
to save the State harmless? A. Ido not think of anything in 
that conversation. I said to him afterwards that there were only 
two ways in which that assignment would be secured from me, 
one by the pavment of the full amount due the State, and the 
other was by the compulsory processes of the court. Q. When 
you say the full amount due the State, did you state to Mr. 
Easley what your construction of the law was on that subject ; I 
mean what would be the fullamount? A. Yes, sir; undoubtedly 
the amount that was necessary to satisfy the whole indebtedness 
growing out of the bonds and coupons. (p. 681.) 

On cross-examination Mr. Easley’s attention was called to this 
letter and he was asked what led him to write the same; his 
answer was: ‘I cannot at the moment recall the various inter- 
views, but there would be a number of them in which these 
various constructions of this Act of 1865 were presented. The 
halting and hesitancy in replying to the proposition contained in 
Mr. Dowa’s letter of January 19, the continual dragging of the 
matter and a number of small circumstances had impressed me 
with the idea that Iwas going to get no answer from them that 
they would accept that money ; that they were going to stand as 
it were on their reserved rights and say, ‘* Take whatever steps 


and yourself here in February, was it not? A. Yes, sir. 


——- 


you please.”” Q. Didn’t they positively tell you that they 
wouldn't accept the money except on compliance with that Act 
up to the writing of the letter of April 14? A. They did not.’’ 
(pp. d08-9. ) 

Mr. Root’s attention was called on cross-examination to the 
letter of the 14th of April from Mr. Easley, and he was asked 
his understanding of the letter. His answer was, ‘* My under- 
standing was that he (Easley), was of the opinion at that time 
that the State officers wouldn’t do anything. Q. That was 
sometime after the interview with Mr. Walker and Mr. Dowd 
* * 
* Q. Did vou make anv inquiry as to the reasons that it was 
necessary to prepare a bill to compel the Treasurer to receive the 
money? <A. No, I thought IT understood that. Q. You made 
no inquiry in regard to it? A. No, [ think not; I don’t re- 
member any. Q. What did you mean when you said that you 
understood them? A. IT thought ITdid. Q. What did you 
understand? Q. I understood that the officers of the State 
were holding back from compliance with the Act of 1865 in 
the hope of getting from the Railroad Company a payment by 
installments, or the payment of some greater amount of money 
than we owed the State. Q. Then you did not give them credit 
in their sincerity to comply with the Act as vou wanted them to 
comply with the Act? A. I gave them credit for sincerity.  Q. 
You gave them credit then for an attempt to compel the Rail- 
road to pay something they didn’t owe? A. Precisely.”’ (p. 399d. ) 

Mr. Root was also questioned in’ regard to his letter to Mr. 
Easley of April 20th, 1881, in reply to Mr. Easley’s letter of 
April 14, and was asked what he meant by the expression in that 
letter, ** I think it is a very small business for the State to hag- 
gle over this question of interest.” A. IT mean that I consider it 
a very small business for the State to do precisely what Mr. 
Walker did when he was here. Q. This was after you received 
the letter of April 14 from Mr. Easley? A. Yes. Q. Then 
you know that there was some hagvling over the interest on the 
part of the State officers? A. I knew there had been. Q. Did 
vou receive any information from the State officers that they had 
ceased to haggle en the question of interest before the payment 
was made? A. I supposed the consent to take the money was an 
abandonment of the haggling.’’ (p.394) Hisattention was called 
to the clause in the letter referring to a procedure to compel com- 
pliance by the State officers with the act of 1865, and he was 
asked this question: ** Please state whether or not you did not 
consider that a square and unequivocal statement that you were 
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going to resort to legat proceedings to compel them to comply 
with the act of 1865? A. I cousider that indicated that such 
expectations were entertained. Q. If vou had not expected re- 
sistance on the part of the State officers why did you use that 
language? <A. I had expected resistance on the part of the State 
officers. Q. Did you subsequent to April 30th, 1881, receive 
any communication from the State officers that that resistance had 
ceased? A. Not except as I have stated.’’  (p. 394.) 

His attention was called to the clause in the letter about mak- 
ing a legal tender and he was asked this question: ‘* State 
whether or not you did not intend by that language to convey 
the idea that you intended to make a tender of three million 
ninety thousand dollars as compliance with the act, and to pro- 
ceed at law to compel the State to comply with the act on their 
part? <A. I intended to convey just the ideas that were con- 
veyed. The language unquestionably indicates such an intention. 
Q. Then you knew it was necessary at that time to resort to 
legal proceedings to carry out your views of .the letter, didn’t 
you? A. No, I thought it very probably would be. Q. The ob- 
ject of the tender was simply to lay the foundation for legal pro- 
ceedings, was it not? A. Yes, the leaal proceedings ¢ ontemplated 
were the proceedings begun for the purpose of settling the ques- 
tion of the obligation to comply with the act of 1865 before any 
payment was made.’’ (pp. d90.) 

Mr. Root’s attention was called to the letter of January 19, 
from Mr. Dowd to Gov. Crittenden in connection with his, 
Root’s letter, to Mr. Easley of April 20, and he was asked the 
following questions: **¢Q. Now when Mr. Dowd wrote his letter 
of January 19 to Gov. Crittenden, he made use of this language : 
‘We now wish to pav into the Treasury of the State the entire 
sum of principal and accrued interest since that date, in fulfill- 
ment of the obligation which rests upon the company to provide 
for the payment of bonds.’ Did you understand that to include 
three millions of dollars and interest up to the time of payment? 
A. Yes. Q. In your letter of April 20, 1881, vou make a 
proposition to pay three millions of dollars and interest up to 
July Ist, is that a modification of Mr. Easley’s (Dowd’s) pro- 
position? A. Perhaps so, or perhaps under the statute the rail- 
road company was under obligation to pay the Ist of July in- 
terest into the treasury on the Ist of June. Q. You 
authorized Mr. Easley to make this proposition squarely to the 
State officers, didn’t you? A. Yes; I should say soso far as [ had 
any power to authorize him to do anvthing. Q. Did you ever 
have any information from him that the proposition was made to 
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the State in that form? A. My understanding was that it was 
done. Q. Did you ever receive any reply from him as to what 
the State officers said in regard to it? A. No talk gbout that. 
Q. Did you ever have any direct reply from any State officers as 
to what they would do with that proposition? A. None, except- 
ing on coming here and taking the money.’’ (p. 396.) 
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ACT OF MARCH 26, 1881. 


On the 26th day of March, 1881, the Legislature passed and the 
Governor approved an Act entitled, ** An Act to provide for the 
transfer to the State Sinking Fund any surplus money that may 
be in the State Treasury not necessary to defray the expenses 
of the State government and to meet the appropriations made 
by law, and to authorize the Fund Commissioners to invest the 
same in the redempticn or the purchase of the bonds of the State 
and bonds of the United States — Hannibal & St. Joseph Rail- 
road bonds excepted.’’ (p. 47.) 

The Governor testified in regard to this Act as follows : Q. Then 
the Actof March 26, 1886, was not passed as averred inthe bill in 
anticipation of the very payment which the trustees subsequently 
made onthe 20th of June, 1881? A. It was not, for I did not know 
whether they intended to pay three million ninety thousand dollars, 
or whether we would convince them that our statement of the is- 
sue was correct, and that was to pay us $4,773,490 due up to the 
maturity of the last coupon attached to these bonds. Q. Then 
that sugeestion of legislation was merely to enable the State to 
tuke care of whatever money might be paid by the Railroad Co. on 
its indebtedness? A. Yes. Q. Without any specific sum being 
ascertained or any definite idea what the amount would be? A. 
Yes; as to the object of this bill, I think it was in case the 
Fund Commissioners directed the treasurer to receive this money, 
that they would be enabled thereby to use it by buving other 
bonds of the State, excepting Hannibal & St. Joseph.”*  (679.) 

This Act was passed before the letters of April 14 and April 
20, which we have just been considering, and before the letter 
of William Dowd, dated April 19, to George W. Easley, in 
which he declined the installment plan proposed by Walker when 
in New York in February, 1881. 

The General Assembly of the State of Missouri adjourned 
about the 26th day of March, 1881. 

Mr. Phil. E. Chappell, State Treasurer, testified as follows: 
Q. Was the Legislature in session during January, February and 
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March of that year (1881)? A. It was during a part of Janu- | 
ary and all of February and part of March. Q. State whether 


or not it was a notorious fact, and commonly reported and com- 
mented upon among the State officers and members of the Leg- 
islature and others in Jefferson City at that time, that the : 
payment of three millions ninety thousand dollars, or three mil- ) 
lions and accrued interest, was not regarded by the State, or State 

officers as a full compliance with the Act of 1865? A. Yes, 

sir; that was the well understood position of the Fund Commis- 

sioners. Q. Do you know whether Mr. Easley, from the con- 

versation that you had with him, understood that to be the 

position of the State officers in regard to the payment? I think 

he did.’’  (p. 726.) 


EASLEY S LETTER TO FUND COMMISSIONERS MAY 26, 1881. | 


The matter floated along without anything definite being done 
until May 6, 1881, when Dowd telegr: aphed to Easley, “« Did 
you hear from State officers yesterday : ‘i Easley replied, ‘* Was 
there. They postponed answer until the 10th.’’ On May 11, 
Dowd telegraphed to Easley, ** What, if any news from State " 
officers?’’? Easley replied, ** No word as yet.’’ On May 17, » es 
Dowd telegraphed to Easley, ‘* We are losing valuable time in | 
our bond scheme. I suggest vou go to the Capitol and have it 
decided one way or the other”? On May 17, Easlev replied, 

‘¢J am urging State officers for an answer d: nily . Governor is 

AWiy from capital. As soon as I can arrange a meeting I will 

go over.’’ On the 26th of May, Easley telegraphed Dowd, ' 

« Can’t get Commissioners together before next Tuesday.”’ On 
May 27 Dowd telegraphed E asley, “Tf thev won’t accept money, 
arrange with Treasurer to come to New York and receive ten- 
der. If heean do so it will save us several thousand dollars,.’’ 
On the 26th of May, 1881, Mr. Easley, as attorney for the Han- 
nibal and St. Joseph Railroad Company, and said trustees, ad- 
dressed to the Fund Commissioners and the Treasurer of the 
State of Missouri the following letter : — 


JEFFERSON City, Mo., 2 

May 26th, 1881. ) 

To the Fund Commissioners and the Treasurer of the State of 
Missouri: 

In pursuance of an Act of the General Assembly of the State 

of Missouri, entitled «‘ An act to provide for reducing the in- 
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| F debtedness of the State,’ approved February 20th, 1865, the 
Hannibal and Saint Joseph Railroad Company, on the 30th day 
of April, 1881, executed a mortgage upon its road to secure the 
payment of bonds tothe amonnt of three million dollars as pro- 
) vided in said act. 

The trustees in that mortgage, in pursuance of that act, now 
desire to pay tothe Treasurer of the State, three million dollars, 
together with all interest that has accrucd thereon and remains un- 
paid up to the time of making said payment. 

The interest, as you are aware, has been paid up to the first 
day of January last, and the next payment of interest being due 
and pavable on the first dav of July next. 
If you are willing to accept said sum and direct the Treasnrer 
to give the receipt and the Governor the release provided for in 
, said act, I would be pleased to know at once when and in what 
shape you would like the funds. 
If you determine not to accept it, I would be pleased to have 
; you designate some mode of offering the payment, which will be 
acceptable to you as a tender. I can hardly think that you 
| would require us to bring that amount of currency here simply for 
the purpose of declining it. 
oi I would suggest that, if the money is not to be accepted, that 
j you direct the Treasurer to regard a check for the amount we 
want to tender, asa good and sufficient tender, and thus relieve 
us of the expense and danger of bringing so large an amount of 
currency here. 
If the money is to be accepted, we propose to pay the interest 
. up to July 1, 1881; if not to be accepted, we only want to ten- 
a | der the three millions and interest up to the date of the tender. 
If you can neither accept the money we offer, nor make any 
arrangement as to the tender, a frank and early answer will 
oblige us. 


i | Much valuable time has already been consumed awaiting the ' 


decision of these questions. 

| Gro. W. EAstey, 
Attornev for Hannibal and St. Joseph Railroad Company and 
said Trustees. 


In regard to this letter E: asley testified in chief as follows: 
After speaking of the delay of the State dle saving: ** This 
long delay from January 19 to May 26 having passed with the 
persistent efforts that I had made to get a reply to the propo- 
sition contained in Mr. Dowd’s letter of January 19, caused 
me to re-read the letter on that date. I thought it might be 
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construed that it did not eall for any reply. I therefore wrote 
the letter of Mav 26, for the purpose of crystalizing thew hole 
thing in one paper and to ask a reply. That was but one of 
the reasons why I did so. Q. What time was arranged, if 
any, for the commissioners to consider the matter embraced 
in your letter of May 26? A. That one of May 26; I do not 
think that we had made a definite appointment for Tuesday, 
but 1 think I determined it was impossible to get them together 
before that time.’’ (p.455.) * * *  TLis attention was called 
to the ‘etter of Mr. Root of the 20th of April, and he was 
asked this question on cross-examination: ‘*Q. Now did you 
then make the proposition to pay three million ninety thou- 
sand dollars in compliance with the Act, to the State officers ? 
A. [ put that proposition in my letter of May 26. Q. Is that 
the first time you communicated that to the State officers? A. 
It is. Q. Did vou have any conversation with them in the 
meantime as to this proposition either with Gen. McIntyre or 
Mr. Walker? <A. I don’t know if I did. I did not submit 
this proposition. I did not make a response to this. I did 
not do so because [ then was in doubt what they were going 
to do. I had up to this time received no answer, and I did 
not know what they were going to do. My letter of May 26, 
is the outgrowth of this letter of April 20, Mr. Dowd’s tele- 
gram of Mav 17, and the effect of my consultation with Major 
Mullin upon the subject of 2 tender. All of these things were 
operating to produce the letter of May 26, on my mind at 
that tiine.’’ (pp. 509.) 

The Governor testified in regard to this letter that he had no 
interviews in regard to it with Mr. Easley between its receipt 
and the 13th of June. He was asked this question: ‘* Did you 
understand the letter to contain an alternative proposition that 
if you accepted the three million dollars with interest up to 
July Ist, that it was to be so accepted as a full discharge of the 
liability of the road to the State, or that if it wasn’t to be ac- 
cepted that the company was to tender three millions of dollars 
and interest up to the date of the tender for the purpose of 
going into court and compelling an assignment of the len? 
A. ‘To the first of the question [answer No. (The balance of 
the question having been read to the witness he says): I answer 
No to the whole question.’’ (p. 683.) 

Auditor Walker testifies that after the receipt of the letter of 
May 26 the Fund Commissioners had a meeting, and considered 
the paper and asked to have time to further consider it and 
named the 13th of June.’’ (p. 654. ) 
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Attorney-General McIntyre testified that this meeting was on 
the 4th of June, and that they asked further time to consider it ; 
that between the 4th of June and the 13th of June he went to St. 
Louis to consult with the Hon. Samuel T. Glover as to the effect 
(p. fol.) 


ot a tender in the ense.’’ 


LETTERS OF DOWD AND EASLY 


BETWEEN MAY 26 AND JUNE 13. 


The 15th dav of June, 1881, was set for the Fund Commis- 
sioners to finally determine what they would do in regard to the 
receipt of the money. Between the 26th dav of May and the 
13th of June the following correspondence took place between 


Mr. Dowd and Mr. Easley 


May 27th Dowd telegraphed to Eusley: ‘+ If they wont ac- 
cept money arrange with treasurer to come to New York and 
receive a tender. If he will do so it will save us several thou- 
sand dollars.’” Easley replied to Dowd: ‘* Have hopes now 


that the money will be accepted. 


If so [ shall brine Treasurer 


to New York: otherwise I will arrange best I can for the ten- 
der.”’ May 28th Dowd telegraphed to Easley:  ** You can use 
our official car to bring State officers to New York to accept the 


tender and pay all expenses.”’ 


June Ist Easley telegraghed to 


Dowd: ‘** Fund Commissioners meeting postponed until Fri- 
day.’ June 2d Dowd telegraphed to Easlev:  ** It would cost 
us $10,000 to make formal legal tender. We will pay that sum 
in addition to the amount legally due Ist of July if they will 
The matter must be decided at once 
or we shall proceed with our arrangements for a legal tender.”’ 
June 2d Easley replied to Dowd: 


accept payment by check. 


shall know by Saturday night. 


‘* Message received. You 


I hope not to be forced to use 


your offer.” June 3d Easley telegraphed to Dowd:  ** In mes- 


sage of yesterday do you mean amounts due first of June or first 


of July.’’? June 4th Dowd answered : «Amount due first of July.”’ 
June — blank — supposed to be the 4th— Easley telegraphed 
to Dowd: ** Commissioners asked until Léth. T think money will 
be received then in New York.”’ 
to Easley: ** Do you mean that the State will expect to receive 
If ves, they must say positively that 
they will accept it. T must have some days to arrange for it af- 
ter I have assurance that they will take it. June 7th Easley re- 
plied to Dowd: ** Am to have positive answer on the 13th. I 
think thev will want funds in New York to buy bonds. Will 


the money on the 13th? 


give a few days after that date. 
any time between this and Ist of July.’’ (pp. d44 and 545. ) 


June 6th Dowd telegraphed 


You can tix dates to suit you 
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INTERVIEW OF JUNE 13, 1881. 


On the 13th of June, the Fund Commissioners met officially, 
and made answer to Mr. Easley what they would do in regard to 
the money. Mr. Easley’s version of th: it meeting is as follows, 
beginning with his construction of his letter of May 26th: 6] 
talked with the Fund Commissioners and also with the State 
Treasurer upon this subject of a tender at various times. The 
alternative presented by me to them was always that if they did 


not accept the first proposition contained in my letter of 


May 26, in which I stated to them, ‘ If you are willing to 
accept said sum and direct the treasurer to give the receipt 
and the governor the release provided for in said Act I will 
be pleased to know at once when, and in what shape you 
would like the the funds.’’ The alternative presented to them 
at all times in regard to the tender was, ‘In case you decline 
that offer to pay on these conditions $3,090,000 T will tender you 
the three million and the actual interest accrued up to the date 
that I make the tender. Q. If they accepted the three million 
and ninety thousand dollars, then what? A. There could be no 
question of tender then following. If they accepted it [ sup- 
posed that was the end of the whole matter. (pp. 457 and 
458.) He further states, “On the morning of the 13th of 
June I went to Jefferson City. The governor, attorney-general 
of the State and the auditor met in a large room of the 
governor's office and after some immaterial conversation they 
retired to a private room of the Governor's office, *  *  * 
He was called in and I found the Governor, Attorney-General 
and Auditor. Q. Constituting what? A. The Board of Fund 
Commissioners. The Governor was just in the act of putting on 
his hat and going out, and he said to the ventlemen that he had 
to take the train; I believe he was going to Baltimore; that is 
my memory; but just while he was doing this, the Attorney- 
General came in, and with a paper in his hand, said: ** We have 
concluded’ — or ** determined’? —I don’t) which word he 
used —‘**if you offer to pay us three million ninety thousand 
dollars —I don’t know whether he said **if you offer’? or **if 
the trustees offer ’’ — ** we will accept it, and receipt for it on 
account of the statutory moitgage the State holds against the 
railroad.’ I took the paper, gl: anced my eves over it so that I 
understood what it was, and said to him: «Tam not so particu- 
lar about the receipt: I don’t care whether there is any receipt 
or not.’ Q. Who was present? <A. All three of these Fund 
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Commissioners. Q. Including the Governor? A. Yes. The 
Governor in the meantime may have stepped into the front 
office ; Tam not sure of that. As a lawyer, I was talking to the 
Attorney-General then as a lawyer; I said: ¢*I am not so par- 
ticular; IT don’t care anything about the receipt; the thing I 
want is a certificate under the act of 1865 showing that it is paid 
under that act.” He thought for a moment and then replied: 
‘¢T see no objection to that.”’ I then said: ** That is all right ; 
that isas muchas I could expect. I could not have done more if 
I had been in your place.’? Now, I state this circumstantially 
because these gentlemen attribute th: at remark as being made to 
the Fund Commissioners when it was directed to the Attorney- 
General. Q. Meaning thereby what? A. Meaning thereby 
Thad never, up to that instant, had an expression from the 
Attorney-General as to his construction of this Act, and I was 
meaning thereby to express my gratification that the law officer 
of the State for the first time was concurring in my construction 
of the Act. I meant that I, under the construction that I gave 
to it, could not have done any more than he was doing in giving 
me that certificate. * * * Q. What about the certificate ? 
A. Tam going to tell you about that. The Attorney-General 
went to his office which was inthe Supreme Court Building, 
which stands in the Capitol grounds a distance from it. I 
stepped into the Clerk’s office of the Supreme Court and got 
hold of a pad of soft paper and a pencil, and I wrote the 
certificate inthe form that it now appears in the letter of instrue- 
tion. I submitted it to the Attorney-General and it was then 
incorporated in that letter of instruction. * *  * Q. You 
wrote it and did what? A. Carried it across the Hall and 
handed it to Gen. MeInytre. * * * Q. What was his 
remark with reference to to that form of certificate which 
you prepared? A. He made no remark. I handed it to 
him and he made no remark about it, for his examina- 
tion, and I took it that it was satisfactory, or he would not have 
incorporated itin the letter of instructions. The answer that he 
made was to "Owe, it in the letter of instructions and sign 
a ). Was any discussion bad by you or any of the 
Fund C neuslesiones I's, including the Attorney- General, in respect 
to the phraseology of the certificate or receipt? A. No, sir. I 
believe I have told you from the time that Gen. Me Intyre cume 
out of the office and I went into the Governor’s private office 
and Gen. McIntyre began to read from this paper down to the 
time I saw the letter of instructions in Chappell’s hands every 
word that occurred. Q. There was no discussion or considera- 
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ation as to the particular meaning of the words ** on account ”’ 
either occurring in the receipt or ce rtificate? A. No, sir. (pp. 
459-60-61. ) In answer to the question, vou were aware of the 
words ‘*on account’ were you in this certificate and the receipt ? 
He said, ** undoubtedly.”” * * * Q. What meaning did these 
words suggest to your mind? A. I regarded them as just what 
they say, that they were a _ receipt and certificate to the 
Governor, and a payment of three million ninety thousand dol- 
lars under the Act of February 20, 1865, on account of the sta- 
tutory mortgage the State holds against the Hannibal and St. 
Joseph Railroad, understanding that the words  ‘* On 
account of statutory mortgage ”’ simply refer to and determine 
what the transaction ts about, just the same as if you were to ask 
me as [ go through Fulton Market, to stop and pay your butch- 
er’s bill for the last month, and I do go there nnd the butcher 
should write ** Received of George W. Easley $10 on account of 
butcher’s bill of John F. Dillon for the month of April.’’— It 
would not suggest any more partial payment than that did ; sim- 
ply to design: ate the transaction or what it referred to, and any- 
thing else to my mind now, is a distortion of it. * * = * 

Q. Was your expectation and understanding as to the trustees 
getting an assignment of the State’s lien upon the payment then 
mace on the 20th of June and on the certificate which was then 
issued by the Treasurer and delivered to Mr. Rolstone? A. J 
expected on presentation of the certificate to the Governor, and 
such other evidence as he might require with reference to the 
execution of the three million dollar mortgage and bonds under 
the Act of .1865, that he would execute a proper assignment of 
the State’s lien to the trustees under the Act of February 20, 

1865. My understanding was that it would be done because my 
underst: nding was, that the letter of instruction of June 13 to the 
Treasurer was a full and complete acceptance of the offers made 
to pay in the letter of Mr. Dowd of January 19 and reiterated in 
my letter of May 26. That letter of instructions I understand to 
be a complete acceptane e of the proposal to pay which included 
it in the direction of the execution of the certificate and an as- 
ienment. (p.406.) * * * © 8 Q. At the time of the 
p: vyment on the 20th of June did you expect litigation with the 
State of Missouri as being necessary in order to entitle you to an 
assignment? A. No, sir. If Ih: ad that certificate would never 
have been in that shape. Paper is too cheap to stop with as 
short a paper as that, if I knew that I was going to write one that 
I was going into Court on. Q. At the time of that payment 
what unsettled question if any did you understand to exist be- 
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Easley and the board. 
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tween the railroad company and the State touching this matter? 
A. None. Q. State whether or not that payment was mide in 
the confident expectation on your part that the assignment of the 
State’s lien was to be made on the presentation of the certificate 
Which was then presented to Mr. Rolstone together with suci 
formal proof, if any, as the Governor might require teuching 
the execution of the mortgave under the Act of 1865? A. [had 
no doubt of it. (p. 467.) 

We have given thus fully Mr.-Kasley’s construction of the in- 
terview of June 13, and as to his construction of the certificate 
then ordered by the Fund Commissioners to be given by the 
Treasurer, beeause it practically represents the present attitude 
of the complainants. It must be bornein mind, however, that 
all of the depositions appearing in the record were taken af- 
ter his Honor, Judge Miller, had decided this case against the 
complainants on a motion fora preliminary injunction against the 
Governor restraining him from selling the road. 

We will now give the testimony of the Fund Commissioners 
on this same subject. Auditor Walker testifies as follows: * On 
the morning of June 13, Mr. Easley was at the Capitol and I 
suppose called on the other State officers. Tle came to my office 
at least and asked, ** What have you to say about the Hannibal & 
St. Joe proposition? Have you concluded to take the money ?”’ 
A. I answered, ** We have matured a plan by which we think we 
will be safe in doing so, and we will make that known to you when 
we mect to-day —that is make our plan known to you when we 
meet to-day.’ That seemed to be gratifying to Col. Easley and 
he said, ** I will tell you Walker bow this whole matter stands,”’ 
and with that he took an envelope from his pocket and placed it 
in his hand so (indicating by placing an envelope across the palm 
of his hand) he says sorter lke this, ** We offer you three 
millions; now will vou take that and hold it while we strip and 
fieht for the difference between us, or shall we take the money 
(indicating by transferring the envelope to the other hand), and 
hold it while. we pursue this through the court for that differ- 
ence?’’ and [ said ** By golly, I think we willhold it.’ * * * 
When the Board met in the forenoon of that day, the full 
Board, the Governor, Attorney-General and the Auditor, the 
question was raised what we would do and what conclusion we 
would come to. Gen. MeIntrye then read from a memorandum 
what we proposed, without any reference to the proposition of 
the 26th of May, which was then pending before us. 

Q. To whom did Gen. MeIntyre read that paper? A. To Col. 
It was read before us for Col. Easley’s 
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Hhenetit in these words. <‘* If you shall make usa tender of three 
million and ninety thousand dollars we will accept it and direct 
the State Treasurer to receive the same and receipt for it on ae- 
count of statutory mortgage which the State holds against the 
Hannibal & St. Joseph Railroad Company. For your convenl- 
ence we will direct the treasurer to receive for the amount offered, 
a certified check on the National Bank of Commerce of the City 
of New York.’’ Q. What was the object of reading the paper? 
A. To inform Col. Easley of what conclusion we had come to. 
Q. It was the answer then of the Board of Fund Commissioners 
as to what you were willing to do in reference to this Hannibal 
& St. Joseph matter? A. That is the way we understood it. 
Q. What if anything else was said. Just go on and. relate 
everything that took place? A. After reading that paper there 
was some little hesitation on the part of Col. Easley but he said, 
“Well, we can’t expect any more, and T would not have done 
any more than that if Thad been in your place,’? meaning the 
Fund Commissioners. Q. What else was done and said? A. 
Conversation then came out as to the form of this paper, what we 
would say to the treasurer, when we would receive it, whether 
in New York or here, or whether we would go there or not 
and the terms of the certificate, followed next as to form. Q. 
Who were present at the time this paper owas read 
to Mr. Easley? A. The Governor, the attorney gen- 


eral, the auditor and Mr. Kasley. (pp. 635-6) * * * 
The auditor then passes to the letter of instruc- 
tions of the Fund Commissioners to the treasurer, 
saving that he thinks it was made. out in the = fore- 
noon of the same day and that the Governor was 
not then present. He _ further testified as follows: 


Q. Dic you hear any conversation between Mr. Easle) 
Gen. McIntyre on the 13th of June about vetting up an agreed 
case to test the question of whether or not this payment of three 
million ninety thousand dollars was in compliance with the act 
of 1865, and if so, state when and where it was and what was 
said. A. There was some conversation between the gentlemen — 
I don’t know whether I can state just now how it took place — 
that day to this effect. Gen. McIntyre said, in these words: ‘1 
suppose you will proceed by mandamus if possible,’? and he said : 
‘«T think soagainst the Governor, and we must vet it up as early as 
we can’”’ (still referring to the facet of the disposition to come to an 
early settlement on account of their interest to reduce the debt by 
funding it), and I think Gen. McIntyre’s reply was then: ** You 
write it out and send it to me, or come down at your leisure and 
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let is agree on it whenever you will. (pp. 636- a) seeing, Q. 
Was there any thing said on that subject (2.e-, going into court), 
by Mr. Easley prior tothe puyment, and ifso, what? A. He said 
earlier than that time, that if we did not accept the money when of- 
fered, they would allow the interest coupons to eo by ‘default in 
July, and then the Governor would undertake to ¢ -ompel by suitor 
otherwise the p: iyment of the defaulted interest, and they could go 
Into court and ¢ onfess judgment for three million ninety thousand 
dollars, and « You would only be then where we propose to put 
you now ;77 and [don’t remember that he tried to make the basis 
on the terms or form by which we might begin. If he did, it has 
escaped my mind just now. Q. What was the agreed case 
to which you refer and the amount which Mr. Easley and 
Gen. Meltntyre were talking about; what was the object 
and what was said about it? <A. To try the question as to 
whether more money Was due the State or not and 
to mand ainuUs the Governor under an aereed cause to determine 
the question whether the amount was sufficient or not, that was 
Mr. Easlev’s views. and our theory was that it wasn’t enough, 
and that we would try that question. (p. 637.) ™* * * He 
was then asked hia question: ITs not it a fact that the Fund 
Commissioners individually and as a Board of State Officers 
without deviation declined to aCCept from the complainants the 
million dollars and accrued interest, or three omrillion ninety 
thousand dollars as a compliance with the act of 1860, and so 
expressed themselves repeatedly to Col. Easley before payment? 
A. The Board and the members of the Board as such, and as 
individuals, maintained at all times that the amount offered was 
not enough to hold the State harmless, and that it wasn’t suffi- 
cient to take eare of the coupons and interest represented by the 
bonds, and that the payment would embarrass the State, for they 
were not able to take cure of it and that amount would result in 
adoss and damage to the State, and for these reasons they could 
not accept his proposition to pav. Q. Did they express that 
fact to Mr. Easlev? A. They did. Q. Were you present at 
any time at a meeting of the Board of Fund Commissioners 
at which the Governor made any statement to Mr. Easley, 
of what he would do in’ reference to the assignment of 
the State lien, and if so, state what was said by the 
Governor at that interview? A. IT know the views of the 
Governor all the time and I willtry to eall up what he said. On 
one occasion the Governor said to Col. Easley, « Dam inthe Board 
of Fund Commissioners and in determining this matter and di- 
recting the receipt of the money, T lave to act in a double capac- 
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itv, as Fund Commissioner and as Governor, and it Is my purpose 
as Fund Commissioner to make the best arrangement that we 
“an for the State, and it is my firm) purpose as Governor not to 
release the lien until the couponsare provided for, or such a sum 
of money offered as to hold the State harmless, and [ will be 
damned if I will do it.”’ °Q. Please state when that was as near 
as youcan? A. I think it was about the 13th of June, but I 
can’t state positively whether that or the next time that we met 
to discuss this matter. Q. There was no meeting of the Fund 
Commissioners after the 13th of June in reference to this matter 
was there, I mean with Col. Easley? A. 1 think not, I don't 
remember now if there was. I think most of the business trans- 
acted after that was with Gen. McIntyre and the Governor.  Q. 
What is vour best :mpression now whether or not this statement 
was made by the Governor to Mr. Easley on or about the 15th 
of June? A. I think that is the time. If it wasn’t the time I 
will put it at the June meeting when we agreed on the 15th as 
the time. Q. Do you remember whether or not this statement 
was made before the payment of the money to the State Treas- 
urer? A. It was. Q. Do you remember whether it was made 
before the action in reference to the acceptance of the money 
was communicated to Mr. Easley or not? A. IT can’t say detin- 
itely whether it was made at the meeting at which we named the 
13th as the day to hear it, or the 18th, Tean’t say which of 
these meetings it was at. (p. 639). * * *. Q. State 
whether or not at any time there was a concurrence of 
opinion between Mr. Easlev and the Board of Fund Commis- 
sioners as to the meaning of the Act of 1865? A. I think not. 
I think there was such a difference from the first all along the 
line until the conclusion — that there was a difference in the con- 
clusion. He claimed the amount they offered, was his construc- 
tion of it and they were willing to pay it, and that we ought to 
accept it, and we thought the amount proposed by them’ wasn’t 
enough to meet the li: abilities the State had ineurred | by virtue of 
having louned its credit to that company. Q. Did you under- 
stand in accepting the three million ninety naties ind dollars the 
Fund Commissioners were accepting it as a full compli: ince of 
the Act of 1865? A. Never thought that at any time. Q. Did 
you ever convey to Mr. fasley by word « I action any such im- 
pression? <A. Certainly did not. Q. Is 7 hot a faet that you 
always conveyed to him the idea that you did not consider ‘the 
payment of the three million ninety thousand as a full compliance 
with the Act? A. I cert: linly did. Q. Is it not a fact that Mr. 
Easley at all times unde ‘rstood that the Board of Fund Commis- 
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sioners did not consider the payment of three million ninety 
thousand dollars as a compliance with the Act of 1865? A. I 
think he did. Ithink Mr. Easley understood all the time that 
that was the subject of difference; that there was a difference, 
and I think he understood our position and our difference, taking 
his proposition as a basis. (p. 641.) 

Qn cross-examination Mr. Walker testified as follows: What 
do vou mean when you say that they made the answer which 
was read by Gen. MeIntyvre to Mr. Easley without reference to 
either Mr. Dowd’s letter or the letter of Mr. Easley of May 26, 
1881?) A. Tt wasn’t the proposition thev submitted to us; it 
Was different terms that we asked. Mr. Easley and Mr. Dowd 
proposed to pay three million and ninety thousand dollars as a 
settlement of the debt as a whole, as all that was due the State, 
all they offered, and said that.it was all they intended or were 
required to pay, and we thought different. We took « different 
view, that it was not enough, that the amount was insufficient, 
but that if they would pay the amount they said they would, and 
put it to the credit of this account, or pay it on account, on those 
terms we would receive it, and leave the difference for future 
settlement. That is what I meant by it. (p. 649.) 

On re-examination he was asked this question: Was there 
anything said by any State officer previous to the payment, or at 
the time at which you agreed to receive the money that it should 
be in actual payment of three million of dollars principal due 
from the Railroad Company to the State, and to at once and 
immediately be applied to the payment of said principal sum of 
three million dollars; was there anything said about that? A. 
I don’t think any one ever said that should be the terms on 
which we should receive it. * * *™ Q. Was there any un- 
derstanding or agreement other than that which was embraced 
in the paper which Gen. McIntyre read to Mr. Easley, and which 
was embodied in the letter of instructions by the Fund Commis- 
sioners to the Treasurer? A. That covered the case as I under- 
stand it. I have not heard Mr. Easley complain or claim that 
that was not the understanding from that time to this. Q. Now 
the question I wish to ask, after the payment of the money, and 
when the question of the Governor's making the assignment was 
under discussion, if you did not frequently have conversa- 
tions with Mr. Evsley and hear him hold conversations with 
other State officers on the subject of getting the matter into 
Court. A. The term ** frequently’? might go beyond the num- 
ber of times I could give after the receipt of the money on the 
13th of June. The matter did not come before me, other than 
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oceasionally the subject was mentioned by Col. Easley in my 
hearing. Most of it was done in the Attorney-General’s office 
after that. Q. Now in those conversations did Col. Easley at 
any time ever state or intimate that he had’ been surprised and 
misled by the action of the Fund Commissioners in the manner 
in which they accepted this money? A. Why surely he did not. 
(p.657-8.) * * * Mr.Walker, did the State officers ever urge 
upon Mr. Easley the payment of this amount of money, or was 
the anxiety and urgency on the other side? A. It was upon the 
part of Mr. Easley that he wanted to pay it. Q. It was the po- 
sition of the Fund Commissioners not to receive it? A. It was 
their disposition up to the time we did it, that it wasn’t to the 
best interests of the State to do it. We never made any pro- 
position to receive it for that reason. Q. Is it not a fact that 
Mr. Easley was repeatedly informed that owing to the condition 
of the State finunees, and the times when the bonds were sub- 
ject to call, and the embarrassments that would ensue upon the 
payment of the money that the Fund Commissioners preferred 
not to receive the money? A. He must have been impressed 
with that — that the Fund Commissioners did not want to receive 
it, that it would be embarrassing to us to receive it, and that it 
was a part of the object in going to New York to show the peo- 
ple there, that it would embarrass the State, and that they were 
mistaken in the character of the bonded debt due and falling due 
soon.’ (p. 609.) He further says that Easley was told at all 
times when it came up it wouldm’t be enough, and that we would 
not accept it on those terms. (p. 662.) 

Gov. Crittenden testified on this subject as follows: Q. Now 
will you please state what took place on the 15th day of June in 
reference to this matter? A. The Fund Commissioners had a 


meeting on that day to determine in what manner the amount of 


money, if any, proposed to be paid should be reecived and we 
agreed upon such a receipt as should be given to the road for 
the payment of the money and that receipt was shown to Mr. 
Kasley and he accepted it. Q. What conversation if any had 
you with Mr. Easley before the meeting of the Fund Commis- 
siuners on the 13th day of June on that day? A. I think I hada 
conversation with Mr. Easley — I think it was after we had de- 
termined what kind of a receipt should be givon —and I stated 
to Mr. Easley that we would receive the money on such terms 
as would be presented to him, and neune other. and that I would 
not execute the release of the lien of the State until the full 
amount was paid that the road owed the State under the Acts 
of 1851 and 1855. Q. Was that on the 13th day of June? A. 
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That was onthe 13th day of June. Q. And before the meet- 
Ing, the formal meeting of the Board of Fund Commissioners ? 
A. No, Tam inclined to think that it was after the meeting. — It 
may have been before, but Lam rather inclined to think it was 
affer the meeting, and before or just as [ was leaving the 
office; T remember that day T was starting to Baltimore and I 
met him in the back room and made that statement to him. 
That is my recollection of it, or it may have been immediately 
before going into the meeting. [donot remember now definitely 
Whether before going into the Fund Commissioners or not, and 
that I noreover stated to Mr. Kasley Ol that OCCASION that it 
Was iomatter of such Importance that if he was not satisfied with 
my determination, that he should go into the court and let them 
determine whether the amount was sufficient or not that was 
proposed. Q. You have stated you told Mr. Easley in this con- 
versation that the money would be accepted on the terms which 
the Fund Commissioners would communiente to him and none 
other? A. Yes. Q. Was it in that same conversation that you 
told him vou would notassign? A. That was a continuation of the 
sme Conversation, Q). Then it must have been before the formal 
mecting of the Fund Commissioners? A. It was before he had 
accepted the receipt that was given. Q. Will you please restate 
distinethy and as nearas you can recollect the language that vou 
used to Mr. Easley in reference to the assignment of the lien of 
That T would not stgn 


the State on that occasion, June 13? A. 
dollar, it may have been, 


that relense until the Inst cent or last 
was paid to the State that was due under-the acts of 1851 and 
the roads under those acts. That is the idea. I do not remem- 
ber the exnet words, but that is the iden, and that if that was 
not satisfactory ina matter of such importance to both sides, that 
they could resort to me courts to determine the nmount that 
was due. (pp. 683-4. _ = * ©. What was done. after 
the Board of Fund Coavui ssioners had determined on that 
eourse? A. It was presented to Mr. Easley and hé agreed 
to pay the money upon that paper or receipt being exe- 
cuted by the Treasurer. Q. At the time that Mr. Easley agreed 
to pay the money on the terms proposed by the Fund Commis- 
sioners in that paper, had you informed him of your determina- 
tion not to assign ae lien of the State unless the courts 
compelled you todo so?) A. Yes. Q. Did he accept the action 
of the Board of Fund Commissioners with that full and distinet 
understanding? A. He accepted it and IT presume he accepted 
it with the full and distinct understanding; IT presume so. Q. 


1855, erowine out of the issuance of the bonds and coupons to 
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How long did you remain at the meeting? A. I left immedi- 
ately upon his determination to accept that, and went over to 
the Mansion, and left that day for Baltimore. (p. 680.) * * 

* * * * Q. Had you informed him that you would not 
make such assignment of the State’s lien on receipt of three 
million ninety thousand dollars from the Road? A. I think I 
did on three separate occasions ; February 8, sometime in March 
or the first of April, and then on June 13. (p. 686.) Q. What 
was done in regard to the matter after the interview of June 13, 
if you know? A. I know nothing that took place after I left 
there of my own knowledge. Q. Well, when you returned? A. 
A certificate was presented to me. Q, By whom. A. 
The first time that a demand was made for: me to sign the re- 
lease of the State on the mortgage of the State, or rather the 
lien of the State that certificate was presented to me by Mr. 
Easley. I think. Q. What took piace at that interview? A. I 
refused to execute the assignment or release the lien. Q. What 
did vou say? A. I told him that T would not until the full amount 
was paid to save the State (to use the language of the Act of 
1865) harmless of all indebtedness and all obligations growing 
out of the Acts of 1851 and 1855. Q. What did = Mr. 
Easley say when vou told him that? A. His reply was: ** Well, 
well;”’ that is all IT remember; ** We will see about that here- 
after.””  Q. Did he express any surprise at your refusal? A. 
He did not to me. Q. What did he say, if anything, as to his 
having understood when the money was accepted by the State 
Officers that the assignment would follow as a matter of course ? 
A. Not a word did he say tome. Q. Did he say anything at 
that time about being surprised or misled by the action of the 
State officers in receiving this money? A. No, sir; not at alle. 
Q. Did he express anything, and if so, what in reference to his 
having been deceived by the action of the State officers in re- 
ceiving that money, or his believing when they so received it 
that the Governor would make the assignment? A. He expressed 
no surprfse for he had not been deceived.  (p. 686.) * * = * 

The averment of the billas to the complainants being entitled 
to relief on the ground of accident, mistake and surprise was 
read to Governor Crittenden, and he was asked this question: 
Q. State whether or not any concealment or deception of any 
kind was practiced by you or any other State officers on Mr. 
Easley in reference to this matter? A. There was not. On the 
contrary Mr. Easley stated emphatically in his argument before 
the Supreme Court of the State of Missouri, that there had been 
no deception or fraud practiced upon the part of the State offi- 
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cers upon the road. T heard him make the statement. Q. Do 
you know of any ground of aecident, mistake or surprise in 
reference to this matter by which the railroad company or its 
officers were misled? A. None whatever. (p. 689.) The 
averment in the bill in regard to the payment of money upon 
the expectation that it was to be applied, in calling in and redeem- 
ing the option bonds, was read to the Governor, and he was 
asked this question: Q. Was there anything said at the time 
of the payment or before the payment, by the officers of the 
State as to what they would do with the money after it came to 
the State Treasury? A. There was not. Q. Was there any- 
thing said by any of the officers of the State leading to the 
expectation and understanding upon the part of the railroad offi- 
ehils that sueh would be the disposition made of the money when 
paid? A. There was not. (p. 691.) Q. Was anything said at any 
time previous to or at the time of the agreement to accept the 
money offered by the road as to what would be done with it by 
the State after it was paid into the State Treasury. A. There 
Was not — vou mean to Mr. Easley? Q. Yes. A. No, sir; 
there was not to my knowledge. Q. Who was asking for the 
payinent of the money by the road to the State on the part of 
the State, if vou know? A. No one that I know of. On the 
other hand we were protesting against its payment. ‘Q. What 
relation to the payment did Mr. Easley bear, I mean with reter- 
ence to its being accepted? A. He was urging all the time that 
we should accept it. (p. 691.) 

Attorney-Gen. McIntyre on this subject testified as follows: 
That on the morning of June 13, the Fund Commissioners had a 
meeting at which they agreed upon the answer that thev should 
make to Mr. Easlev, which was as follows: «If vou shall make 
us a tender of three million ninety thousand dollars, we will ac- 
cept it, and direct the State Treasurer to receive the sume und 
receipt for it, on account of the statutory mortgage which the 
State holds against the Hannibal & St. Joseph Railroad Co. For 
your convenience we will direct the State Treasurer to receive for 
the amount offered a certified check on the National Bank of 
Commerce of the City of New York.’’  (p. 798.) 

Mr. Easlev was ealled in. I had the paper in my hand, glane- 
ing at it. My impression is that I read in part and repeated the 
entire contents of the paper to him. Iam not sure whether he 
asked me to let him look at it or not. I can’t remember about 
that. It is quite probable he did, but I remember that when I 
read no one spoke for a moment, or a little time; Mr, Easley ap- 
parently studied for a moment, then raising his head in a sort of 
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reflective manner he says: ‘* That ts all right,’? in a very short 
time after that. Mr.Walker was present, and I think the Governor 
was present at the time. If anything transpired between the 
answer that I have given and the further statement Iam now vO- 
ing to make, I do not recall. Mr. Easley and I were pretty ¢ lose 
together. The room is a very small one, and three or four par- 
ties in the same room are nec essarily, with the desk and furniture 
that is in the room — brought very close together. Mr. Easley 
remarked to me: ‘That is about what I expected,” or ** that 
was all that [expected ;’’ I ean’t sav which form of expression, 
but it was language to that effect, [could not have done more 
if I had been in your place.’’  T do not remember distinetly, but 
TL think something was said about the Governor going to Balti- 
more. (p. 793.) * * *™ My next interview with Mr. Easley 
was, I remember, in the Clerk’s office. * *™ * Mr. Easley 
approached me. * * *™ He had a sheet of paper in his hand. 
* * * He handed it to me in that manner (indicating ) and he 
savs: ** Have you any objection to giving that sort of certifi- 
cate !”’ He might have said «will you agree to that sort of cer- 
tificate?’? hol line it uptome. ‘ Well,’ I said, « I don’t know. 
T can’t say that [see any objection to it, but will take and look 
atit. * * * At the time that Mr. Easley handed me this paper 
and asked me if I would agree to it, or something to that efffect, 

I said: **T suppose IT understand what you mean, Mr. Easley. 
I suppose you want this certificate to prese nt to the Governor, 
and if he declines to execute the assignment,’’ or when he declines 


to execute the assignment — it is impossible for me to recollect, 
for I did not preserve any memorandum of it, the precise form 
of the language — **then vou intend to take steps to compel him 
to execute the assignment.’’ His reply was, ** That is it ex- 
actly,’? or ** That is just what IT want to do.’ I then said — for 
it was a question of some doubt in my mind — ** IT suppose that 


mandamus Would be the proper proceeding, or manner of pro- 
ceeding,’’ and his reply was, to the effect that he thought so 
himself. [ remember very distinctly that IT made the statement 
to him as expressing the opinion that mandamus would be the 
proper proceeding against the Governor, and that he seemed to 
agree in that statement ; that ts about all that [can reeall of that 
interview with Mr. Easley. (p. 754) * * * Q. Mr. Easley 
has testified in New York in this case that he understood that 
when the money was agreed to be accepted, that it was accepted 
asa finality and that the assignment from the Governor would 
follow as a matter of course, substantially, I do not give his 
words. State whether or not such understanding as that was 
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ever had by you or any member of the Board of Fund Commis- 
sloners? A, Undoubtedly not. (p. 765.) * * * Is it not 
a fact that you considered your language used in making a new 
proposition to Mr. Easley that if he would tender you three mil- 
lion ninety thousand dollars that you would accept it on account 
of the statutory mortgage as a new proposition for him to ae- 
eept or reject? A. Well, I think so undoubtedly. That was 
our intention I will say without qualification. Q. What did Mr. 
Kasley say when the proposition was read to him? <A. Whether 
he took the memorandum or not I am not able to say, but his 
exact repty was, *¢ That is all right.””. Q. What did you under- 
stand that Iunguage to mean? A. IT understood that Mr. Easley 
appreciated the fact that we aecepted the payment as a partial 
payment —not as a full or final payment, and that he was will- 
Ing to accept the proposition submitted and to pay the money 
on those conditions? Q. In other words, you mean he was 
accepting the proposition as made in that memorandum? <A, 
The proposition as contained in the linguage of that memoran- 
dum. (p. 7656.) 

The Attorney-General further testified that Mr. Easley at no 
time made any complaints, nor any claim that he was surprised 
at the construction placed on the action of June 13th by the Fund 
Commissioners in regard to the acceptance of the money. (p. 
104.) 

. i * _ * * * * oe 

Referring to the discussion between him and Mr. Easley and 
the letter of instructions, he was asked this question: Q. Did 
vou believe at the time of the discussion, and do you believe now, 
that Mr. Easley understood the letter of instructions which was 
given by the Fund Commissioners on the 13th of June to bea 
complete acceptance of the proposition to pay and the direction 
of the execution of the certificate under the assignment on the 
part of the State officers? A. No, sir; I did not understand it 
then that he believed or understood these papers as an acceptance 
of the proposition contained in the letter of May 26, and that the 
assigonment would follow as soon as the certificate was presented. 
I did not believe then that he so understood it and I do not be- 
lieve so now. Q. Did you ever hear him intimate anything to 
that effect prior to the decision of the Cireuit Court of the United 
States last February in this case on the motion for injunction? 
A. Never. (p. 774.) 

The averment of the bill in regard to accident, mistake and 
surprise was read to the Attorney-General, and he was asked 
this question: Q. Will you please state what ground of accident, 
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it 


is as 


near 


him. 


as I can recollect. 
simply said that I didn’t have it right, or words to that effect, 
and recommended that I see either Mr. Chappell or some of the 


This may 


Mr. 


not be 
Kaslev 


He then applied to Mr. McIntyre, and Mr. 
He then went to Aud- 
said to the Attorney-Gen- 


» about a8 


He said a 
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correct statement.’’ Meagher was then asked, ‘* state whether 
or not you made that change or whether or not the dispatch you 
actually sent was changed from the dispatch you told Mr. Easley 
vou intended to send, and if so, in what respect? <A. It was 
changed in the respect, that [had the impression from what in- 
formation I had been able to obtain, that the money to be paid 
was to be a full release of the statutory mortgage of the State. 
[ made an explicit statement in my dispateh that ¢¢ would not be 
released. Q. Did anything said by Mr. Easley lead you to 
change that dispatch, if so, what? A. Well, it would be diffi- 
eult for me to auswer that. I was after the correct information, 
and any intimation from any one that my information was not 
eorect would lead me to seek to obtain such additional informa- 
tion as would enable me to send a correct dispatch. Q. Why 
did you seek any further information after having seen Mr. 
Kasley? A. Simply because he intimated to me that my dis- 
patch was not correct. 

The minutes of the Board of Fund Commissioners which were 
produced on the request of complainants’ attorneys were offered in 
evidence by defendants. The entry of the meeting of June 13, was 
read as follows: * June 13. Board agreed to accept three millions 
for value of bonds and ninety thousand interest of Hannibal & 
St. Joe Railroad on Ac.’’ This entry was erased and the State 
Auditor, who was clerk of the Board on the 14th of June re- 
wrote the record as follows, beginning with June 4th. *‘* June 
4th. Mr. George W. Easley, attorney of the Hannibal & St. 
Joseph Railroad Company, presented a paper dated, May 26, 
ISSl,in which he asked the Fund Commissioners to receive three 
million dollars and aecerued interest and release the tirst mort- 
age on the Hannibal & St. Joe Railroad. The Board took it 


le 
under advisement until the 13th. June 13th. Board met pur- 
suant to adjournment; submitted the following proposition to 
Mr. Easley, the attorney for the Company, ‘* If you will make us 
a tender of three million ninety thousand dollars we will accept 
it and direct the State Treasurer to receive the same and receipt 
for it on account of statutory mortgage which the State holds 
against the Hannibal & St. Joe Railroad Company. The attor- 
ney, Mr. Easley agreed to the terms, 7. e., to pay on account. 
July 6th the Commissioners having under consideration the sub- 
ject of the disposition of $3,000,000 Hannibal & St. Joe money, 
agreed by a majority vote to hold the money until the question 
of how much money the company would pay to the state and 
then pay the whole amount on the Hannibal & St. Joe bonds in 
this way to liquidate the whole of them with the money paid on 
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that account. General McIntyre being in favor of investing the 
money in other bonds, as fast, as practicable, that were due now 
and subject to call.’’ (pp. 841-42.) 

The letter of instructions from the Fund Commissioners to the 
Treasurer, will be found on page 48 of the record, in which the 
Treasurer is instructed to give to the trustees a receipt for three 
million ninety thousand dollars on account of the statutory 
mortgage and to certify to the Governor, as follows : — 


«7, Phil E. Chappell, Treasurer of the State of Missouri, do 
hereby eertify that Rolstone, Root, ete., trustees, have pid into 
the Treasury of the State of Missouri, three million ninety thou- 
sand dollars under the act, entitled an act to provide for redeem- 
ing the indebtedness of the State, approved February 20, 1865, 
on account of the statutory mortgage the State holds against the 
Hannibal & St. Joseph Railroad.”’ : 


THE RAILROAD OFFICIALS KNEW THE PAYMENT WAS NOT IN FULL. 


On June 13, 1881, after the meeting of the Fund Commission- 
ers and their proposition to Mr. Easley, Mr. Easley sent a tele- 
gram to Mr. Dowd, and Mr. Dowd replied to that telegram. It 
is to be greatly regretted that both of these telegrams, evidently 


containing the gist of this whole matter, so far as the officers of 


the railroad were concerned, could not be produced. Application 
to the telegraph offices at Jefferson City and at New York to get 
copies, received the reply that the originals bad been destroyed 
under the rules of the company destroying telegrams every six 
months. Neither Mr. Dowd nor Mr. Easley could produce these 
dispatches, although they both stated that they had made search. 
Mr. Dowd testified in regard to Mr. Easley's dispateh to him as fol- 
lows: ** The date I cannot give; it was probably in May ; no, the 
12th or 15th of June, and the substance of his telegraph to me was 
that the State treasurer would receive the money and give a cer- 
tificate that he received it wnder the Act of I865 on account of the 
statutory mortgage.’ His answer to Mr. Easley was in substance 
that that would be satisfactory. (p. 241.) * * * Q. On 
page 74 Exhibit C4 of the original bill of the trustees of the 
special mortgage in this case on the date of June 13th, is a 
communication from John Walker and D. H. MeIntyre, fund 
commissioners, to P. E. Chappell, instructing him to receive 
$3,090,000.00 on account of the statutory mortgage now held by 
the State and giving the form of a receipt and also the form of 


and TO recel 
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a certificate to the Governor in regard to this payment, ix it 
not a faet that the substance of that receipt and of the certiti- 
cate were embraced in the telegram that Mr. Easley sent to vou 
on the 13th day of June? A. I think it was. Q Then seven 
davs before the payment of this money you knew that the fund 
commissioners were giving specific instructions as to the form of 
the receipt and certificate that were given on the receipt of the 
payment of this monev? A. Yes, sir. Q. And you made the 
payment without inquiry as to the position of the fund commis- 
sioners, and as to the reasons for refusing to give you a receipt in 
full or without making any inquiry as to the position of the Gov- 
ernor of the State in regard to the matter? <A. I did, I relied 
upon counsel, he having advised me to pay the money on such a 
certificate and receipt. 

Mir. Easley testified as follows: Q. Will you state your best 
recollection as to the contents of the dispatch which you sent to 
Mr. Dowd from Jefferson City on the afternoon of June 13th? 
A. The substance of that dispatch was *the fund commissioners 
have decided to accept our money and receipt for the same on 
account of the statutory mortgage against the road; the treas- 
urer willalso give a certificate In Compliance with the act of Feb. 
20th, 1865." Q. Is that to the best of your recollection the sub- 
stance correctly stated of the entire dispatch? A. That is the sub- 
stance of the entire dispatch as T reeall it. (p. 446.) Further 
on in the examination he states ** in addition to what I stated in 
the dispatch, my impression is that I further stated that the funds 
would be received in a certified cheek on the National Bank of 
Commerce in New York. | [say that in addition to the dispatch, 
that I meant to give the substance of the above.  T want to add 
that to it. LTadded to it also an inquiry when he would want us 
in New York. (p.446). Healso states that the missing dispatch 
that he reeeived from Mr. Dowd in answerto was ** how or what 
about the assignment of the lien?’ and that he answered from 
St. Louis, June 14, 1881, ** 1 don’t think there will be any sub- 
stuntial resistance to executing the assignment. How soon can 
[ know when vou want us in New York. (p. 447.) On cross- 
ex:unination Easley states that the dispateh which he sent to Mr. 
Dowd was sent after the letter of instructions to the treasurer from 
the fund commissioners of date June 14th was written. (p. 475. ) 
He was then asked this question; Q. Will vou please give me 
as near as you can recollect the exact wording of that dispatch ? 
A. Well, I said the fund commissioners have decided or de- 
termined, | don’t know which word I used, to accept our money, 


pt for the same on account of the statutory mortgage 
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the State now holds against the railroad. They will also direct 
the treasurer to issue a certificate in conformity of the act of 


February 20th, 1865. He will accept the funds in New York 
and will want a certified check on the National Bank of Com- 
merece. When shall we come or when will it suit you to pay? I 
don’t know the form of expression I used; that is the substance. 
I eannot re-produce the language. (p. 476.) * * * He 
was then cross-examined as to why he did not make the certifi- 
cate conform to the form of certificate which Mr. Root had sent 
him in his letter of March 28th, 1881, and he stated that he re- 
garded the acceptance of the money by the fund commissioners 
as a full and complete acceptance of the proposition of Mr. 
Dowd 's letter of January 19th and his letter of May 26th, and 
did not give the certificate that care and thought that he would 
have given had he supposed there would be any question of it, 
and for the further reason that be did not have the certificate 
with him. (p. 480.) 

In answer to Mr. Dowd’s dispatch asking what about the as- 
sionment, Mr. Easley telegraphed June 14th: ** 1 do not think 
there will be any substantial resistance to executing the assign- 
ment. How soon can I know when you want us in New York?”’ 
In regard to this dispatch Mr. Dowd testities as follows: Ques- 
tion. ** Now, you had received a telegram from Mr. Easley dated 
June 14th, and that telegram stated that he thought there would 
be no substantial objection to the execution of the assignment ; 
now, vou did understand then there was some objection; would 
you not understand from that there was some objection? A. 
Some objection to executing the ene. Q. Didn’t you so 
understand that telegram dated June 14th? A. Yes, an objec- 
tion. Q. That there was not mone venough paid? <A. It didn’t 
convey that to my mind. Q. What “ee objection could there 
be? -A. I don’t know. * * * Q. Now, as a matter of 
fact, Mr. Dowd, you saw that receipt? A. Yes, sir. Q. 
Before the money was paid? <A. Yes, sir; I saw a copy 
of that in Mr. Chappell’s hands. Q. Before the transaction ? 
A. It was at the time of the transaction at the Bank of Com- 
merce. Q. I suppose you looked at the receipt before the money 
Was passed, didn’t you oe yourself the receipt was all right? 
A. Yes, sir. (p. 201. » * * Q. Is it not so that your 
counsel advised you that ’$3,090,000 was all you owed under the 
the Act of 1865? A. Certainly. Q. And no matter what were 
the claims of the State, and if they refused to transfer the lien, 
they would compel them to transfer the lien? A. Yes, sir. (). 
Asa matter of fact, having received advice that from your coun- 
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sel, and examined this letter (matter ) and satisfied yourself of vour 
legal rights, would you not have made the tender no matter what 
claim tbe State set up as to its rights under the Act of 
1865? A. IT should. Q. Then you don’t mean to convey the 
impression that if you had known that the State claimed the 
Whole amount of interest of the unmatured bonds, that you 
would not have made the tender? A. If they had made such 
claim as that, and my counsel said there was no basis for it, I 
should have paid the money. * * * Q. Then the fact that 
Mr. Walker claimed an additional $180,000, had no influence at 
all on your action in this matter, had it? A. No, sir. Q. And 
if he had claimed $1,700,000, being the amount of the coupons 
due till maturity of bonds, it would have had no effect on your 
action; you would have done just as you have done? <A. Just 
as my counsel advised me; there was a remark made by Mr. 
Walker, I might state here, he said to me the last thine when 
leaving my office, 78 Broadway: **T suppose we shall bave to 
take this money.’” He said ** we shall have to take this money, 
but vou must arrange it with your Board so as to pay it to us 
on an installment plan. (p. 271.) 

Speaking or the payment and assignment he was asked: 
QM. You made it without any agreement or understanding or 
promise with the State officers that it would be done? A. Per- 
sonally, I didu’t have, but through my counsel T did have. 
QM. That such agreement had been made with the State officers 
that they would execute an assignment? A. Not an agreement ; 
Mr. Easley in his telegram says there would be no substantial 
opposition to executing the assignment. Q. Did you not take 
the echanees ns to any agreement - as to what course they would 
take? A. T don’t think we did. Q. You didn’t get an assign- 
ment? A. No, sir. Q. You took the chances when you made 
the payment? A. Took chanees; [ would not take them again 
with high officials. (p. 274.) 

Mer. Elihu Root testifies on this subject on cross-examination as 
follows: Q. Mr. Easley says tn his dispatch of June l4th, to Mr. 
Dowd ** Tdon’t think there will be any substantial resistance to ex- 
ecuting the assignment 3; how soon can you know when you want 


us in New York; didn’t that give you notice that there was some 
resistance to executing the assignment on the part of the gvov- 
ernov? A. T suppose so. QQ. Is not the statement in the 


dispatch notice that Mr. Easley had no information as to what 
the Governor would do?’ A. No. It was rather notice that he 
didn't care to telegraph What information be bad. as to what the 


(rovernor would do. Q. When he came on here did he tell 
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youanything whatever then, that he didn’t think there would be 
any substantial resistance to executing the assigument? A. Yes, 
sir. Q. What did he sav? A. [ have endeavored to tell you as 
fully as Teould. Q. Do you mean what you have already testi- 
fied? A. Yes, sir. Q. Do you mean whit to give the words on 
that ocension? A. No, sir. Q. But he did say something 
which led you to believe the Governor would execute the assign- 
ment: is that the amount of it? A. No, that is not the amount 
of it; he did say something that led me to believe that, but that 
is not all of it. Q. What is the rest of it please? A. He said 
what led me to believe the Governor had assented to a compli- 
ance of the Act of 1865. Q. Did he say the Governor had as- 
sented? A. No, he didn’t use those words. Q. Did he use any 
language that conveved that idea that the Governor had said he 
would assent to the making of the assignment? A. Not that the 
Governor had said those words. Q. Or in any way had said or 
promised to make the assignment? A. He used language that 
conveyed the idea that the Governor had said what was equiva- 
lent to that. (p. 397. ) 

Mr. Root further testified : (). l understand vou to testify, 
Mr. Root, that your understanding was that when the payment 
of $3,090,000 was made to the officers of the State, that they ac- 
cepted it in full payment and compliance with the act, and they 
intended to make an assignment of the State lien to you without 
any degal proceedings ; it Was a clear and unmistakable under- 
standing? A. Clear and without mistake as to what my under- 
standing was. Q. Will you be kind enough to cite me to a 
single line in any written communication or toa single statement 
made by uny State officer in the State of Missouri to that effeet 
from the time of the inception of these proceedings until the 
payment of the money? A. If your question is intended to 
confine me to the citation of an express statement in so many 
words, I cannot ; if, however, your question is intended to admit 
of reference to the acts and words of the State officers taken in 
connection with the acts and words of the officers of the railroad 
company and trustees, I can. Q. You mean then to say that 
there was no express statement to that effect made to you by 
writing or otherwise by any officer of the State? A. Not in any 
single written or spoken communication. (p. 383. ) 

Mr. Root was then asked to give the acts and statements of 
the State officers which made that impression upon his mind and 
he gave a long history of the matter which will be found on 
pages, 383-4, too long to copy here, but the upshot of which 
was that by the acceptance of the sum offered in) Mr. Dowd’s 


on asap oe 


Pe 
—) — 


rier dea January 19th, and Mr. Easley’s letter of May 26th, the 
fund commissioners agreed to the compl: tinant’s construction of 
the Act of 1865, and that by instructing the treasurer. to give a 
certificate to the Governor, the fund commissioners revarded 
the payment as being a full and entire discharge of the State 
mortgage upon the road. THe was asked if these were the only 
reasons, and he stated that the statement made to him by Mr. 
Easley regarding the views which he understood the state officers 
to entertain also sustained that impression and undoubtedly 
contributed to its formation. Q. Anything else? A. I think 
of nothing else. Q. What officer of the state did Mr. Easley 
tell vou had ever consented that this payment should be in full 
and that thereupon «a transfer of the Hen would be made? <A, 
I don’t know that he ever used those words, or stated those 
facts. (p. 3885.) *. * * Q. Did Mr. Easley tell you that 
they would accept this money in full satisfaction of any claims 
and that any of the state officers had so stated tohim. A. No, 
f don’t think he ever used any such words. Q. Or words to 
that effect? A. No, unless that statement that they were 
going to take the money and the Governor would give an assign- 
ment, or words to that effect. Q. Did he state to you that the 
Governor had agreed or promised to give the assignment? A, 
He stated to me his understanding based upon as I understood it 
what the Governor had said to him; I never asked him what the 
Governor had precisely said. Q. Then he gave you his con- 
struction of the Governor's language and his conclusion, and on 
that vou acted rather than upon what the Governor said? A, 
Yes, it is true to the extent that I acted on that. (p. 385.) 
On the 14th of June Mr. Dowd telegraphed Mr. Easley they 
would pay the money June 20th if the treasurer could be there 
that dav, and Mr. Easley answered that they would be there. 
(pp. 545-6.) On June 20th, 1881, the State treasurer was in the 
city of New York in accordance with the letter of instructions 
from the fund commissioners and at the request of the railroad 


officers to receive the money. 


PAYMENT OF MONEY JUNE 20, Lssl1. 


That interview is thus related by Mr. Dowd ** that they met 
by appointment at the Bank o of Commerce, Mr. Chappell, the 
Mr. Rolston representing the trustees, Mr. Elihu 


State treasurer, . : 
Root. Mr. King, Cashier of the Bank of Commerce of New York, 


and the Cashier of the Bank of Commerce at St. Louis, and 
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himself and Mr. Easley. Mr. Rolston produced his certified 
check or rather the Farmers Loan and Trust Company’s check 
certified for $3,090,000, and passed it to Mr. Chappell the treas- 
urer and received from him a receipt for 3,090,000 on account 
of the statutory mortgage. (pp.256-7. ) 

Mr. Root narrates that interview substantially as follows ; 
‘¢’There was very little said about it; the parties met there and 
chatted about indifferent matters until everybody that was to be 
there was there. * * * The treasurer and the officer of the 
Bank of Commeree who was there, looked over the check of 
$3,090,000.00 which Mr. Rolston had, and Mr. Rolston and the 
rest of us looked at the receipt and the certificate which the 
treasurer had. We were all about a table and these papers were 
passed around. Mr. Rolston handed over the check and my 
recollection is that very same time that check was passed to 
the othcer of the Bank of Commerce and the certificate of de- 
posit handed to the treasurer and the treasurer handed over 
the receipt, and J think we asked the treasurer to go to 
lunch and he = said he could not, and we went off. There 
Was something said about a duplheate — certificate, about 
the treasurer's certificate being in duplicate and he 
did execute a certificate in duplicate and one certificate 
was handed to Mr. Rolston and the other the treasurer retained, 
and there was some conversation about who was to transmit the 
certificate to the Governor under the Act of 1865, and the con- 
clusion was that the treasurer was to send the Governor the cer- 
tificate called for by the second section of the Act of 1865, 

* * * and the treasurer either said he would do it, or expressed 
his assent to the suggestion that he would do it. (p. 389.) 

On cross examination he states that before the payment at the 
Bank of Commerce he saw the original letter of instructions from 
the Fund Commissioners to the Treasurer and also the receipt 
and the duplicate certificates tothe Governor. (p.378.) * * * 
He further said, **1 think the transaetion was done in this 
way: Mr. Chappell’s papers were handed over to us and our 
check, the trustees’ check to was handed over to him and they were 
found satisfactory, and T don’t think that they were handed back, 
I should of course think that there had been an objection 
made to the cheek on the one hand, and on the other hand to the 
certificate and receipt. The delivery would not have been treated 
as an actual delivery. We were not treating this subject as if 
any one was running away. QQ. You knew what the receipt of 
the Treasurer would be and the certificate to the Governor would 
be in time to have prevented the transfer of the money to the 
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State if you had chosen after having seen those papers to do so? 
A. Yes. (p. 379, ) 

Mr. Rolston, one of the trustees, narrates the interview = 
stantially as follows: **T could not give the language that wa 
used; the State treasurer came prepared, he said, to receive ies 
check for 33,090,000.00, I presented him with the check, 
Which he stated to be the amount of the Hannibal & St. Joseph 
Railroad Company's indebtedness to the State of Missouri. I 
requested of him in handing it to him a voucher; whether or 
not Mr. Root or Mr. Dowd suggested it, or whether it was vol- 
unteered I cannot answer now, my don’t recolinese the State Treas- 
urer gave me this duplicate; he issued it in duplicate, keeping 
one himself; both of the receipts were addressed to the Gov- 
ernor and he stated that these he would give me to hold until he 
could send me an assignment of the State’s lien. The said cer- 
titicate which the Treasurer then gave me is in the words and 
figures following, the original of which I now have: «To 
Thomas T. Crittenden, Esq., Governor of the State of Missouri: 
I, Philip E. Chappell, Treasurer of the State of Missouri, do 
hereby certify that R. G. Rolston, Heman Dowd, and Oren 
Root, Jr., have paid into the treasury of the State al Missouri, 
$3,090,000.00 under the Act entitled ‘* An Act to provide for 
reducing the indebtedness of the State, Approved February 
20th, 1865, on account of the statutory mortgage the State holds 
against Hannibal & St. Joseph Railroad Company. Given under 
my hand and seal this 20th day of June, 1881. Fhil. E  Chap- 
pell, State Treasurer.’’ Attached to which was the seal of the 
State Treasurer of the State of Missouri. (p. 420.) He 
stutes on page 421 that there was no discussion in his presence 
touching the manner of the words ‘* on account of the statutory 
mortgage.’’ He further states on page 422 «* it was understood 
that it was an absolute and full payment for which an assign- 
ment was to be sent us as soon as it could be received from 
the proper State officers; that was my understanding of it. 
He stated on page 425 when asked to state all the conversation 
in respect to making the assignment of the State's lien, ‘* It was 
simply stated that this was a te mporary paper to be held until 
the assignment could be sent us; it was clearly understood.’ 
On page 424 he says, ‘*I supposed and my belief is that the 
fact was when T paid that check for $3,090,000.00 I paid all that 
he expected to receive as due the State of Missouri.”’ 

He said on cross-examination that the treasurer promised to 
send him _— assignment of the lien of the State by the Gover- 
nor. (p. 433.) THe was asked what the treasurer said and an- 
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swered, ‘* I don’t know, sir. Q. You don’t know his language ? 
A. I don’t know; I could not tell you. I have stated my in- 
ference and I have stated exactly what my recollections are as to 
what that gentleman said. (p. 433.) 

He stated further that he understood the certificate imported 
on its face the full payment of an obligation, and that if it was 
intended for anything else the State treasurer deceived him. He 
was then asked: Q. Will you state how he deceived you. A. 
Oh, his statement, his manner and all. Q. What statement? 
A. This very thing and the very act. Q. When you say his 
statement, vou don’t mean any verbal statement of his? 
A. Ob no, nothing more than the general tone. Q. The 
general tone? <A. Most assuredly. Q. You say his) man- 
ner; what do you mean by manner; what manner was it? 
A. It was the manner a man would assume if he had received a 
check from me in full for all that I owed him, and that it was the 
manner that a man would assume if he returred to me what 
purported to be a receipt as a discharge of that indebtedness. It 
was not the manner of a man who intended that this money 
would be received on account: that it was a partial payment. If 
it had been certainly his manner would have been very different. 
(p. 435.) He was thenasked as to the meaning of the words 
‘on account’’ in the certificate, and said he understood it to 
read as if it had read ‘* in full satisfaetion, or in full.’’ 
(p. 439.) 

He was pressed as to what the treasurer stated about him send- 
ing him the assignment as follows: Q. When you say the as- 
signment was to be sent to us, you don’t mean that he promised 
to send you any assignment? A. That is my understanding. Q. 
Did he tell you so?) A. I cannot swear to his words ; that is my 
recollection. Q. I asked vou whether he said he would send it 
to you or not? A. I cannot answer that question; that is my 
impression. Q. Yourimpression is that he did say so. A. Thatis 
my recollection; my firm belief; I think you will find that is 
the belief of every other gentleman that was there. Q. [ sup- 
pose you were not advised of their belief? A. [ am here under 
oath and my impression ts, my firm belief, and I swear to the best 
of my knowledge, [believe that Mr. Chappell did state that this 
was a temporary matter; that the original he would take to 
the Governor and send the assignment. (p.486.) On further 
cross-examination, he was asked: QQ. I will ask you in reference 
to what you have said about what transpired between vou and 
Mr. Chappell at the time of the payment of the $3,090,000 at 
the Bank of Commerce, and about the assignment of the len by 
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the Governor, if you are not giving your inferences or impres- 
sions, and not any statement of Mr. Chappell? A. Tf To oam 
ealled upon to testify, that is my belief. Q. You are giving that 
now as vour inference orimpression? <A. I give it as my firm be- 
lef. Q. Is that belief predicated upon anything said by Mr. 
Chappell? A. Of course it must be, or [ must be mis- 
taken; one of the two. (p. 442.) * * * Then you under- 
stood it, von regarded that as sufficient, did vou? A. They all 
did; the State treasurer and all regarded it as sufficient, T under- 
stood. Q. Did the State treasurer sav anvthing to that effect ? 
A. That is my belief; that is what T thought; he said) it was 
fully understood. Q. You believe he said it was sufficient ? 
A. No, IT don’t say that; [T believe he didn’t say it was not suffi- 
cient; I didn’t sav [T believe he said it was sufficient: it was un- 
derstood that it was sufficient. Q. You have said that the 
manner of the treasurer was the manner of a man when he re- 
ceived full payment of his claim; what is the manner of a man 
when he receives full payment of his clan? A. That is a con- 
undrum; EF eannot answer: Tam not a portrait painter or an 


tist QM. You have said that was his manner? A. Words 
cannot express if; vou know that as wellas [ do. Q. What is 
t | arena fe nonan who has not received payment in full? 
\ Tle would vso,] think. Q. What is the manner of the 
man Fask you? A. Tsimply repeat my answer to the last ques- 


tion; [Tam nota artist and T eannot depiet if on canvas, (). 
In what respeet did Mr. Chappell’s piney convey the impres- 
sion you say you had? A. In every respect. Q. What did he 
do? <A. He took the check and took it in such a way as to show 
he had taken if as full pravinent; if was so understood. Q. 
Di CL you PETER I | mw thief wis done, A. No: that is beyond 
i furnish words to desertbe that. 


1] | « \1) \ - . Le | , Chappell hefore ? \. Never. iz. Were 
> 
) 
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you familiar with his manner? <A. Not at all. (p. 443.) 
Mir. Isasleyv’s vers! of this is substantinilv the same as Mr. 
ey }? -_ y Ro (3 1(,? ) 


He gives the conversation between Mr.’Chappell and = Mr. 
Root as follows: Q. Was any attention called to, or any discus- 
sion had, or any statement made bv any party as to the words 


‘on account’’ occurring in the certificate? A. Not one word ; 
7 yas the papers were distributed in the manner in which I 
have told you, sndit was determined Mr. Chappell would convey 


the original certificate to the Governor, Mr. Rolston then said, 
I wil! keep or IT should keep, I don’t know which he used, this 


paper until Dget the assignment, and he said yes, that was proper. 


| 
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Q. Who said yes? A. I don’t know now, who said so; [ 
don’t remember who said so; but there was then following that 
some conversation, but a word or so between him and Mr. Chap- 
pell, which [ don’t remember what it was, and he put the paper 
in his pocket. (p. 464.) 

Mr. Chappell, in his testimony in regard to this interview, 
states that nothing Was said in regard to the words ** on account 
of the statutory mortgage ;’’ that his understanding was that 
they were making a partial payment and that it was so consid- 
ered by all parties. (p. 727.) That he wentto New York to 
receive the money as an accommodation to Mr. Easley, and 
also an accommodation to the Bank of Commerce. (p. 728.) 
That there was no statement made by Mr. Dowd or Mr. Rolston 
that they were paying this money in full discharge of their in- 
debtedness to the State. (p. 731). That he understood the 
payment to be a partial payment, that the full amount as to what 
was due the State was a question of dispute between the road and 
the fund commissioners. (p. 782.) The testimony of Mr. Rol- 
ston on the subject of his promise to send the assignment of the 
Governor was read over to him and he was asked this question : 
Q. Now please state whether at any time during the interview 
you directly or indirectly made any promise of that kind, or 
whether anything was said on that subject between you and Mr. 
Rolston? A. I made no promise, had no conversation with Mr. 
Rolston in relation to that part of the business ; certainly I did 
not tell him anything that the Governor would do or would not 
do. Q. Again Mr. Rolston states: ** Tam here under oath; my 


impression is and my firm belief and I swear to the best of 


my knowledge, I believe that Mr. Chappell did state that this 
was a temporary matter; that the original he would take to the 
Governor and send the assignment; did you ever make such a 
statement to Mr. Rolston? A. No, sir; well, I said I would de- 
liver the certificate to the Governor; but certainly I did not state 
that I would send him any assignment, because it was no part of 
my business to do it. Q. Did you ever state to him that you con- 
sidered the duplicate of the certificate to the Governor which he 
retained, as a temporary paper which would be supplied by your 
sending the assignment from the Governor? <A. No, sir; I did 
not. He was then asked as to the conversation which Mr. Rolston 
testified to as to the sufficiency of the amount of money paid, and 
said: ‘** My recollection is not a word was said around the table 
on that subject as to the sufficiency or insufficiency of the amount 
of money to entitle them to release of the mortgage. Q. Did you 
regard it as Mr. Rolston states you did, that it was sufficient? A. 


‘9 


— 


I understood very well that it was not sufficient and that the 
mortgage would not be released on that certificate. (p. 733.) 
He states that the only conversation that he had with Mr. Rol- 
ston was that Mr Rolston said I will keep or should keep this 
paper until [get the assignment, and that he answered, Yes, that 
is proper. (p. 734.) 

It is very evident from the whole of this testimony that Mr. 
Rolston was mistaken when he stated that Mr. Chappell said that 
he would send him the assignment from the Governor. 

On the night of the 19th of June, the day before the interview 

, just narrated at the Bank of Commerce, there was an interview 
between Mr. Easley and Mr. Chappell at which Mr. Van Blar- 
com Was present, at the Fifth Avenue Hotel in New York. Mr. 
Chappell testifies in relation to this interview as follows: Q. 
Please state whether you had any conversation with Mr. Easley 
in reference to the payment; if so, what that conversation was ? 
A. IT met him and remarked to him, asked him if his directors 
were going to pay money on the receipt and the certificate that I 
proposed to give him, and he said ¢ yes, we will pay the money 
and take the chances or words to that effect.’ Q. Did he at that 
time know what the receipt and certificate you were going to 
give him were? A. Yes. 

‘? ~~ Q. How did you know he knew it?) A. I think he saw them 

before I left my office in Jefferson City. * * * Q. Why did 
| you ask the question of him whether his directors were going to 
| pay the money or not on that receipt and certificate you were 
going to give? A. IT didn’t know whether his directors knew 
the kind of certificate and receipt I was going to execute, and [ 
felt some doubt as to their confirming the action as to that ques- 
tion. Q. What did you understand him to mean? that he paid 
the money and took the chances on the papers? A. Well, that 
they would run the risk of a determination by lawsuit, by hav- 
ing the matter tested. (p. 728-9.) Mr. Chappell also testified 
that the only papers he took with him to New York in connec- 
tion with the matter were the duplicate receipt for the money 
and a duplicate of the certificate to the Governor; that the other 

papers he left at home. (p. 735.) 

Mr. Van Blarecom testifies as to this interview between Mr. 
Sasley and Mr. Chappell at the Fifth Avenue Hotel, on the 19th 
of June, 1881: ‘I was present at that interview ; I could hardly 
state all that took place between those gentlemen, because it was 
a long interview and it was social. In what particular do you 
want me to state? Q. Whether or not any thing was said in 
reference to the payment by the Hannibal and St. Joseph Rail- 
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road Company of the claim which the State held against said com- 
pany; if so, what was said in the interview ? A. Mr. Chappell 
asked Mr. Kasley whether they were really going to pay three 
millions and odd dollars on the receipt which he was prepared 
to give; Mr. Easley” replied: ‘You take the money 
and give us the receipt and we will attend to the balance of it ; 
that is in effect what was said; IT don’t know the exact words 
that were used. Q. What if anything do you remember led to 
that conversation? A. It was apropos of many conversations 
that I had had with Mr. Chappell, and we had a curiosity to 
know whether ths road really intended to pay the money, or 
whether we were there on a fool’s errand. (p. 847.) 

He furthermore stated that the curiosity arose now the words 
‘on account’? in the receipt and certifieate. (p. S47.) 

Mr. Easley in rebuttal does not deny that such conversation 
took place, but savs that it took place in reference to the letter of 


Instructions of the fund commissioners to the State trensurer, 


and not the receipt or certificate and that he said they would take 
the risk or chanees with sakionaiten to the omission of Gov. 
Critteden’s name and signature to that letter of instructions. 
(p. 862-3. ) | 


The Oney thus paid over to the treasurer passed into the 
l 


» t es . . 
Bank F<; onlnerce of New Y ork to the eredit QO! the Bank oft 
Comm rce In the city of St. Louis, which was the depository of 


the State of Missor Ll, the money passe into the State treasury 


Just as any other money belonging to the Stat 


WHERE THE $3,090,000 CAME FROM. 


} ! ? . 
It may be well here to show where the monev that s paid to 
} . 4 TTT tT w~a~aN, Te, , cat 
the sstite apes SUPFCL Cale From. ii) LCCQOy] fan WIL thre 
. y + : 4. oe - Ss i 4 : 4 
refunding scheme of the Hannibal and St. Joseph Railroad Com- 


, . a eee ee ay | 
puny, ii retofore referred to, the Hannibal ; 


road Company executed a mot tage for three million dollars, 
dated April 30, 1881, and issued thereunder 3,000 one thousand 
dollar bouds. The complainants tn this case were the trus- 
tees in that morigage. This mortgage has never been re- 
corded. (p 255.) It was found in the possession of the 


‘ 


secretary Sf the Hannibal and St. Joseph Railroad.  (p. 223.) 
The one explained this by saying that he borrowed the 
paper to make entries in his minute book and failed to return it; 
that it had been in the hands of the Trust Company for a while, 
(p. 224.) These bonds are called *¢ special bonds ”’ hy the 
railroad officers, and were issued under a special mortgage (p. 556 
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et seq.) ; they bore interest at 6 per cent, payable semi-annu- 
ally, and were payable to complainants as trustees or bearer in 
the city of New York, on the first day of March, 1892. Instead 
of offering these bonds for sale in the market, the trustees, it 
is said, borrowed from the Farmers’ Loan and Trust Company 
$2,800,000, and from the Hannibal and St. Joseph Rulroad 
Company $290,000, making $5,090,000 and delivered to 
the Farmers’ Loan and Trust Company, as collat- 
eral security for the twenty-eight hundred thousand dol- 
lars, the three millions of intermedinte or special bonds. Mr. 
Dowd testified as follows ou cross-examination: Q. You bor- 
rowed from the Farmers’ Loan & Trust Company twenty-eight 
hundred thousand dollars? A. Yes, sir. Q. That was part of 
the three millions? A. Yes. Q. Your company advanced 
$290,000? A. Yes. Q. There were $200,000, Mr. Dowd, that 
went Into this mortgage that were furnished by the Hannibal & 
St. Joe Railroad Co. There’ were $290,000 advanced to the 
trustees of the special mMortsage and $200,000 of that went into 
the mortgage? A. Tsuppose that was the effect. (p. 207.) * * ’ 
Q. How does it happen that the company executed a mortgage 
for $5,000,000, $200,000 of which was advanced by itself; 
how Is that transaction? Do you understand what T mean? 
A. It was hecessarv to raise $3,090,000 to satisty the State’s 
lien on the property. $2,800,000 of the money was raised by a 
pledge with the Farmers Loan & Trust Company of these three 
million of special Mmorirave bon Is, $200,000 Wills ndvaneed by 
the Company to the trustees to enable them to make up the 
amount of 83,090,000, (). Money rdvaneed by the trustees ? 
A. Advaneed bv the road. Q. This road had a mortgage to 
itself for $200,000 of that three million? A. No, they didn’t 
take any mortgage. A. It executed a mortgage to other parties 
for three millions and it furnished $200,000 itself? A. That 
Was a matter of making Interest on the company’s money. 
QM. T anderstand that. A. That made the loan the same as we 
loan to anvbody else for the interest, temporary loan by the 
Hannibal & St. Joseph Railroad Company, instead of borrowing 
three million ninety thousand dollars. : 

Q. You have loaned them and at the same time you executed 
a mortgage to them for the same money? A. Yes, the trustees. 
Q. You advanced the money and executed a mortgage to them 
for the same monev? A. That was to enable them to make this 
payment to the State. (p.257.) * *™* * Q. Havethey paid 
it back to you? A. Yes. Q. When did they pay it? A. I 


* 


think it was on the 25th day of June —the last of June. (p. 


— 
258.) * * * Q. You state that you executed to them, that 
is to the trustees, three millions of intermediate bonds ; what do 
you mean by intermediate bonds? A. Between the eight per 
eents and the consolidated ; it was a bond that we intended to 
take the place of the State’s lien on the road to be held in trust 
by the Farmers’ Loan & Trust Company for the eight million 
bondholders. Q. Has that loan of $2,800,000 which you got 
from the Farmers’ Loan & Trust Company been paid? A. Yes. 
Q. Where did the money come from to pay it?) A. From the 
sale of consolidated bonds. Q. Then you did sell the special 
bonds? <A. These intermediate bonds, no, sir. Q. They were 
not sold? A. No, sir. Q. [Is not the reason why you made 
that special mortgage, Mr. Dowd, that you did not sell these 
intermediate bonds as you call them, and is not that. the 
reason that you have got possession of this mortgage now? 
A. This special, no, sir, that is not the reason. QQ. You paid 
back to the Farmers’ Loan & Trust Company the money you got 
out of it, this $2,800,000 borrowed from the Farmers’ Loan & 
Trust Company? By Judge Dillon. The trustees did. Q. I 
understand you to say you borrowed? A. Timade the trans- 
action for the trustees. Q. You made the transaction for 
the trustees? A. Yes. Q. You borrowed two million eight 
hundred thousand dollars from the Farmers’? Loan and Trust 
Company? A. Yes, sir. Q. You paid that money back? A. 
Yes. Q. You paid it out of the proceeds of the sales of bonds 
sold under the consolidated mortzage? A. Yes. Q. You have 
not sold any of the intermediate bonds of the special mortgage ? 
A. Yes, they are in the hands of the Farmers’ Loan and ‘Trust 
Company, held in trust or escrow, whatever you may call it. Q. 
For what? A. For the holders of the eight millions of the con- 
solidated. mortgage bonds ; in consideration of their holding three 
millions special they gave us three millions to sell. We have no 
control over the special mortgage bonds, nor have we any control 
over the balance of the eight millions. (p. 258-9.) * * * * 
Q. You stated that it was for the purpose of making interest on 
the Hannibal and St. Joseph Railroad Company. Did the Han- 
nibal and St. Joseph Railroad Company ever pay any interest 
on the three million special mortgage bonds? A. No, sir. Q. 
Has there been any demand on the part of the trustees who held 
these bonds for the payment of interest on those bonds? A. The 
trustees did not hold them. Q. By the Farmers’ Loan and 
Trust Company? <A. No, sir. Q. Now, Mr. Dowd, is there 
coupons past due on those bonds, is there any? A. Yes. Q. 
Never been paid? <A. No, sir. Q. You stated that the $2,800,- 
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000 and the $290,000 had been repaid by these trustees out of 
the proceeds of the three millions of consolidated mortgage bonds 
which were sold here in the market? these bonds sold aceord- 
ing to the testimony of Mr. Hilton at a premium of from 111 
to 112; what became of the difference between the three mill- 
ions and the premium? A. Went into the treasury of the rail- 
road. (p. 262.) 

Q. For that purpose there were three million special mort- 
gage bonds put in the hands of the Farmers’ Loan & Trust 
Company? A. As additional collateral forthe eight million con- 
solidated mortgage. Q. Then they have never been negotiated 
at all? A. No, sir, except using them for b ae money. 
Q. That loan has been paid? A. Yes. (p. 269.) Mr. Rols- 
ton testified that the Hannibal and St. Joseph Ruilrond Com 
pany made the hypothecation of these bonds for the loan of $2,- 
S00.000.00 and the =a was made on the security of those 
special bonds.  (p. 417. 

The H: “ot l & St. Jos <A Railroad Company Co. also executed 
on April 30, 1881, a consolidated mortgage, as they call it, on 
their property to secure eight thousand one thousand dollar 
bonds, pavable to the Farmers’ Loan & Trust Company of New 
York or bearer on the first day of March in 1911, with 6 % in- 
terest pavable semi-annually. (p. d91 ef seq. ) 

The President of the Hannibal & St. Joseph Railroad Co. issued 
a circular inviting proposals for three millions of those consoli- 
dated bonds, which recites that the ** Hannibal & St. Joseph 
ig Company will receive proposals until 12 o’clock, June 

, LSST, for all or any part of the three millions of the Com- 
iis ’s 6% consolidated mortgage bonds, payable March Ist, 
1911, inte rest March and Septe mber, bearing interest from May 
Ist, 1881. ooh * * * «© These bonds are part of 
bce issue of eight million mr secured by a mortgage to 
the Farmer’s Loan and Trust Co., on allthe Railroad Company’s 
road and franchises, strictly limited by the mortgage to ihe re- 
tirement of the existing funding debt of the company. The 
existing funding debt amounts to $8,655,000; its reduction to 
eight million is secured by a pledge to the Farmer’s Loan & 
Trust Company of all the company’s land grant assets. The 
interest on the rew bonds, $480,000, will remain the only fixed 
eharge of the road in place of $645,000, the present interest 
charge, whieh has always been promptly met. The three mill- 
ion dollars of bonds now offered are to take up a like amount 
of bonds secured by a first lien on the read created by the 
laws of Missouri. The bonds now to be issued will take the 
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place of the bonds taken up at a first lien ou the road.” (p. 
278. 

Under the ecireular the three millions of bonds were sold at 
the prices mentioned in a letter from Willinin Dowd addressed to 
the Farmers’ Loan & Trust Company, dated June 26, 1881, di- 


recting it to deliver to the parties named and at the prices named, 
the three millions consolidated bonds.  (p. 222.) 


The premium paid on these bonds was between $110.28 and 
$112.50. (p. 222-3. 


The money thus received by the Farmers’ Lonn & Trust Com- 


pany Was dispose ve of cis follow oP alate ( Yfhce stampa Loonnu AK 
Trust Company, New York, May 24, 1581. This sear thaeet 
on the 28th of June, Sst, by direction of the Hannibal & St. 


Joseph Railrond Company, the Farmers’ ei & Trust Com- 


pany received from sundry parties So,o41,1o4.44, and by the 
direction of the said Hannibal & St. Joseph Railroad Company 


’ 


the sum) of $2,803,755.35 was paid to the Fariners’ Loan & 


s 


2 hh! ‘ } . ’ } ? . . 
Trust Company, being in fullof the loan by them jade fo said 
. } y y eo; , . ‘ ry P / 
Hannibal ct Sf. SOS ph Railroad ( OULPANY OF =. SOO OOD?D, iid 
anierest, ninountine to $5,738.55: the balance SHOT AZT was 


seni ty Vie. Dowd IN pre siecle jit of fhe abhor Railroad f Olle p Piily. 


THE Farmers’ Loan & Trust Company, 
By Wituiam H. Lecup, Secretary.” 

(p. 080.) 

These consolidated mortgage bonds were sold and orders de- 
livered on the 28th of June A. D., IS] (. Zee.) 

The testimony of Mr. Root and Mr. Dowd is to the effect that 
the three millions ** special bonds’? were held by the Farmer's 
Loan & Trust Company as collateral security for the eight mill- 
ion Consolidated mortgage bonds. ‘There is nothing, however, 
either in the special morteage or Consolidated mortenee or in the 
action of the stockholders of the Hannibal & St. Joseph Railway 
Company authorizing the execution of these two mortgages or in 
the funding scheme as adopted by the directors of the Hannibal 
& St. goseph Railroad which provides for their being held as col- 
lateral security as stated. And the facts in the record are against 
such conclusion. 


THE COMPLAINANTS HAD NOTICE OF ALL THE FACTS. 
Considerable stress is Jnaid bv the complainants on the fact that 


the trustees in the special morte uge were surprised by the course 
of the State officers. It has already been shown that Mr. Eas- 


el 
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ley represented the railroad company, and also the trustees in all 
the negotiations with the State officers. (pp. 306-8. ) 

[Tis letter of March 26th to the fund commissioners was signed 
by himoas the attorney for the Hannibal and St. Foseph Railroad 
Company and sad trustees. (p. 48.) 

The trustees were Rosewell G. Rolston, President, of the 
Rarmers’ Loan and Trust Company, from which the $2,800,000 
to make the payment to the State was borrowed, Heman Dowd 
son of William Dowd, the President of the Hannibal and St. 
Joseph Railroad, and Oven Root, brother of Elihu Root. general 
counsel of the Hannibal and St. Joseph Railroad. - All of these 
centiemen testified that when the pavinent was made, thev un- 
derstood it was payment of the indebtedness in full. All of 

no cOMmMmuUnications or con- 
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any of the State officers 


them. however, admit that thev had 
Versstions direetly or indirectly Vil \ 
he Interview between Mr. Rolston and Mr. Chappell 


except the imtel 
‘ > , , ' : , — o>f)+] 4% 
‘the Bank of Commerce on June 20th, 1881, 


a 
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which took place ‘} 
When the money was paid and the interview with Auditor Walker 
in New York, in February, 1881. (p. 294-9. ) 

Orren Root testified as follows: That he had no personal 
knowledge of the payment; that he at that time was in Clinton, 
New York : threat he acquiesced hefore leaving thre CiLY mn the 
action of the majority of the co-trustecs and after the payment 
Wis made acquiesced in the payment as an accomplished fact. 
(p. 280.) . * * Q. State vour understanding as to the 
nature of the claim of the State at any time prior to the pray ment 
which was made on the 20th of June? A. My understanding 
was that the State claimed that by the acceptance of this sum 
they would be involved in certain loss. Q. In acceptance of 
what) sum? A. Which they desired the railroad company to 
QM. Did you learn what amount it was claimed 
would be requisite to make the State good? A. Twas informed 
that the amount had been capitalized at S1T80,000,00. (pp. 284.) 
On cross-examination he was asked this question: Q. But you 
knew thist Mr. asley Wis the attorney of the Hannibal eunidd St. 
Joseph Railroad Company in Missouri, and Mr. Elihu Root was 


the attorney of the road here, and vou authorized Mr. Root to take 


make to them. 


such steps as might be necessary in regard to this matter? A. 
To take such formal steps as might be necessary. Q. Do you 
menu to sav that you repudiated anything Mr. Rolston or 
Mr. Easley had done? A. No, sir. Q. Don’t vou admit that 
they were the attorneys and whatever they knew you knew? 
A. In one sense, ves, sir; they were acting as my attorneys, but 
I don’t want it implied that I gave any specifie authority. 
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Q. In all these matters you acted in conjunction with Mr. Do wd 
and Mr. Elihu Root? <A. Acting as trustee. Q. In conjunc- 
tion with them and under their advice? A. I considered as I 
was trustee for the Hannibal and St. Joseph Railroad, it was my 
business to act with them; I have acted under their advice. Q. 
In conjunction with them and in accordance with their wishes in 
this matter? A. In harmony with their designs. Q. Did you 
ever take an independent step in regard to this matter from its 
inception till now? A. On my own motion? Q. Yes. With- 
out consultation and without their direction? A. No, sir. (pp. 
308-9-12.) 

Mr. Elihu Root testified on cross-examination, that he did not 
endeavor to keep the trustees informed of whatever he knew about 
the progress or the negotiation between the railroad and State 
Officers; that he did not consider that it was a matter of particu- 
lar Interest to the trustees; the only question that he supposed 
Was of interest to them was if they were called upon to perform 
any duty as trustee or not, and when he supposed it was deter- 
mined they were, then he saw them; but he had no recollection 
of saying anything to them at all about any preliminary negoti- 
ations. That he considered it their duty simply to pay over such 
money as would be furnished them by the railroad company to 
the State and take an assignment of the lien; that he did not 
consider it necessary to communicate to them the negotiations 
that had been pending between the State and the railro: id officials 
because he did not consider they had any interest in that ques- 
tion. (pp. 352-3.) He also stated that Mr. Easley represented 
the trustees in all legal proceedings that had taken place, and 
that he was the only representative of the railroad company at 
Jefferson City to his knowledge. (p. 357.) 

Mr. Rolston testified that he did not know the nature of the 
trust under the Act of 1865; that his understanding of his duties 
as one of the trustees in the special mortgage were to accept the 
special mortgage as such trustee for the benefit of all parties 
concerned ; that that special mortgage represented after the pay- 
ment of this check the lien which the State held prior to the 
payment of the check. (p.423.) * * * * He stated that 
he gave authority to some gentlemen to represent him in the 
lexal proceedings and he supposed Mr. Easley was the man. (p. 
437.) He stated that before the payment, Mr. Dowd told him 
that the State required greenbacks and possibly would not take : 
certified check; that he felt that possibly it would be necessary 
to get $3,000,000 greenbacks and take it all the way to Jefferson 
or wherever it is, and he (Dowd) wanted him to sce if he 
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age ton) could not assist him in getting together that number. 

(p.438.) He stated that he had nothing to do with any of the 
negotiations between the State officers and the officers of the 
Hannibal and St. Joseph Railroad Company, that he left the 
matter to the railroad officers and to Mr. Root, the attorney of 
the Hannibal and St. Joseph Railroad Company ; ; that he knew 
nothing about the law of 1865; that he made the payment without 
making any inquiry how the St: ite officers considered the pay- 

ment and without as king Mr. Chappell what the certificate meant. 
That he didn’t know whether the receipt and certificate given 
by the State treasurer followed the words of the statute or not, 

that the State officers never refused to give him any information 
because he never inquired for any.  (p. 440.) 

Wleman Dowd, the other trustee, testified that he was not present 
at the time of the payment on the 20th of June, 1881; that he 
left with his co-trustees all the steps necessary to the proper pay- 
ment of the money to the State treasurer. (p.525.) That he was 
generally woverned in his capacity as trastee by the advice of 
Mr. Root, the attorney ; that he had no communications or con- 
sultations with any of the State officers in regard to the matter, 
(p. 526.) 

It is very evident from this testimony that the whole matte 
was left to the railroad officials, and that if the trustees did no 
know about the position of the State officers, it was because they 
didn’t want to know; that they didn’t deem it necessary to know ; 
that they made no inquiry of the State officers and that the 
attorneys of the road didn’t think if was necessary to ce mmuni- 

cate the facts tothem. We submit that they are ch: argeable with 
knowledge of all Mr. Easley and Mr. Root ‘knew about the mat- 
ter; and we think that the testimony already cited shows that 
thev knew fully in regard to the re ‘fusal of the State officers to 


accept the money except as a partial payment. 


THE PAYMENT WAS VOLUNTARY ON THE PART OF THE R. R. CO. 


Mr. Elihu Root testitied as follows, on eross-examination: Q. 
Was there any compulsion or coercion brought to bear on 
vou or anv ‘officer of the road compelling the payment 
payment of this monev? A. No. Q. It was a voluntary pay- 
ment was it not? A. Yes. Q. Made under your construction 
of the Aet of 1865, was it not? <A. It was made under all the 
facts which were known to the trustees and the officers of the 


railroad company. Q. You made no inquiry of Mr. Easley as 
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to what was actually said by any of the State officers in regard 
to the matter, did you? A. No, Idom’t remember; he gave me 
considerable information, and IT understood what was desired 
from what they said. Q. You didu’t inquire whether that was 
his conclusion from what they said or what they actually said? 
A. No. (p. os, ) 

Mr. William Dowd testified as follows: Q. In what belief and 
expectation on your part was this payment made in respect to 
being entitled to and vetting an assignment of the State len? 
A. By reason of information that Thad received, by correspond. 
ence with the State officers and the advice of our counsel, that 
the payment of this money would release the claim of the State 
on the road and the additional fact that they came here to re- 
ceive the money. (p. 238.) On ecross-examination he stated 
that he received no letters nor had any communications with the 
State officers, except the interview with Mr. Walker, on the sub- 
ject of the payment; that all his information came through his 
counsel; that so far as the effect of the payment to the State was 
concerned, be was acting under the advice of his counsel, and 
also from reading the law of 1865, (pp. 248-9.) * * * * 
Q. [sit not so that vour counsel advised you that $3,090,000,00 
was all vou owed under the act of 1865? A, Certainly. Q. 
That no matter what the claim of the State was, that if they 
refused to transfer the len, they would compel them to 
transfer the lien? <A. Yes, sir. Q. As a matter of fact 
fact after having received from your counsel and examined this 


matter yourself, and satisfied yourself of your legal rights, would 
you not have made the tender, no matter what claim the State 
might have set up as to its rights under the act of 1865, A. I 
should. QQ. Then vou didn’t mean to convey the impression 
that if vou had known the State claimed the whole amount of 
the interest of unmatured bonds, vou would not have made 
the tender? A. If they made such claim as that, and my coun- 
sel said that there was no basis for it, IT would have paid the 
money. Q. Then if your counsel said there was no basis for 
the payment of the money, vou would have taken the pro- 
ceeding just as it stands? <A. [think I would. (p. 271.) 
Mr. Easley testified on cross-examination: ** T don’t mean to 
say that the Governor ever promised me to execute this release, 
but I felt the assurance that he would from all the faets and cir- 
cumstances to which I have testified, and never asked him whether 
he would execute the release or not, except as it is contained in 
the letterof May 26. (p.4838.) Q. What facts led you to believe 
Gov. Crittenden would sign this release? A. The fact that he 
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was present and consented to the direction of the treasurer to 
recetve this money in answer to my letter of May 26, and the 
letter of Mr. Dowd of January 19. The faet that $3,000,000 
of money that we named in full payment of that on certain 
conditions ; that the eonditions were to be complied with. I 
never asked Gov. Crittenden whether he would sien the 
release or not, and he never told me that he would or would 
not. (p, 488.) * * * * ©. Then I am right in assum. 
Ine that vou did advise the payinent of this money, without 
any consultation with the Governor as to the certificate or 
form thereof, or what he would do on its presentation. 
A. 7 don’t know that To was asked for anv advice. I re- 
ported these facts to Mr. Dowd and Mr. Root when Teame here. 
Q. You. as attorney of the read, Knowing the facts vou have 
detailed, consented to the payment if made without such consul- 
tation, or without knowing what the Governor would do? <A. I 
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090,000 in allof these interviews up to the 13th of June? A. 


Up to the 13th of June, I understood the position of the 
V Commissioners to be, that $3,090,000 was not in their 

he full sum, and those of them w] yadvaneed any theory 
about it, these are the different w Vs T ain trying to tell you. 
QQ \ 


PROCEEDINGS AFTER PAYMENT. 


On the 27th dav of June, A. D. 1881, Mr. Dowd telegraphed 


to Mr. Easley: ** Very important to ae ronment from Govy- 
| once inorder that the bonds may be listed on Stoek Ex- 
ch om Ss (Fo a aL is FO ce oo Bist Vy] hed au ? Hannibal, 
Miss uri, June 2S, «Twill go over to-night Don't get im- 
patient if Lam apparently slow.’’ (p. 946.) On the 9th of 
July Mr. Easley savs he had an interview with the Governor in 
Ww] ich h ase nl him if the State Treasure!) had delivered LO him 
a certificate of the payment of the money paid on the 20th of 
June. Te answered he had. He then asked him when he 


would make the assignment, and the Governor replied that the 
tion was of too much Unportance, involved too much money 
and too many intricate law questions for him to undertake to 
execute the assienment unless he should be directed to do so by 


some court construing the Aet of 1865, so that the three million 
and ninety thousand would be money enough. He further says: 
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‘*T expressed my surprise at this and stated that it would cause 
our people great inconvenience and great loss, and that the de- 
lay of the matter would prevent them from making a sale of 
these bonds which they wanted to sell. He replied to that that 
there need be no very great delay about it; that he would do 
anything to get the case into court in any shape that would pro- 
cure a speedy decision of the question of whether we paid money 
enough or not. We talked considerably about it and finally 
agreed to submit an agreed case to the Supreme Court of Mis- 
sourl which was to be so drawn as to present the single question 
of whether he had paid money enough or not. That was July 


9th.’’ 
AGREED CASE IN SUPREME COURT OF MISSOURI. 


Mr. Easley says further: ‘* Finding I could do no better, and 
having made this arrangement to make the agreed case, the Gov- 
ernor referred me to the Attorney-General, who thereafter repre- 
sented him in this matter and the agreed case was finally agreed 
upon between the Attorney-General and myself. The affidavit, 
the form of which is found on page 7 of the printed agreed 
case, being signed by myself and the Attorney-General, and 
sworn to before the clerk of the Supreme Court. (p. 
468.) * * * Qn the suggestion of the chief justice of the 
Supreme Court of the State of Missouri, that the statute in re- 
gard to agreed cases, had no application to nist préus courts, the 
same facts were embodied in a petition for mandamus against 
the Governor, and filed in the Supreme Court ; subsequently the 
petition came on for hearing, and the Supreme Court of Mis- 
souri decided that they had no jurisdiction over the Governor as 
a co-ordinate branch of the State Government and dismissed it 
for want of Jurisdiction. (p. 469.) 

In that agreed case occurs this statement: ‘* The said trus- 
tees did, on the 20th of June, 1881, pay into the treasury of the 
State the sum of $35,090,000, and upon that date the Treasurer 
of the State did receive and receipt for the same as on account of 
the statutory mortgage held by the State under the several acts 
hereinbefore mentioned.’’ And this further statement: ‘¢ That 
the defendant, the Governor of Missouri, bases the refusal to 
execute the conveyance demanded by the plaintiffs on the ground 
that the sum paid in the treasury of the State by the plaintiffs, 
to wit, $3,090,000, is not a sum of money equal in amount to all 
the indebtedness due or owing by said company to the State,”’ 
etc. (pp. 908-9.) 


+) 


MANDAMUS AGAINST TREASURER IN SUPREME COURT OF MISSOURI. 


On November 11, 1881, the complainants herein as petitioners 
filed a petition for mandamus against the State Treasurer to 
compel him to certify to the Governor payment under the act of 
1865, The Attorney-General waived the issuance of an alterna- 
tive writ, entered his appearance and demurred to the petition. 
In this petition the relators averred, that they had on the 20th 
of June, 1881, paid into the Treasury of the State of Missouri 
the sum of $3,090,000, which was a sum of money equal in 
amount,’ ete. ‘**And the said Chappell, treasurer as aforesaid, 
then and there refused and omitted to execute and deliver to the 
Governor of Missouri, and ever since has so refused and omitted 
so to do, and would not execute any certificate on receipt of or 
for the payment of said sum of $3,090,000 other than tt was 
paid into the treasury of the State on account of the statutory 
mortgage held by the State on the road of said Hannibal & St. 
Joseph Railrcad Company and not in full satisfaction thereof.’ 
‘¢ That without said certificate of the said treasurer required by the 
second section of said act of 1865, your relators have no legal 
right to demand that the Governor make over, assign and con- 
vey to the relators herein, the Trustees aforesaid all of the first 
liens and mortgages held by the State on the 20th of February, 
1865,’ ete. ete. * * * **And further that the respondent, 
the State Treasurer bases his refusal to execute the certificate 
demanded by the relators on the ground that the sum of money 
uid into the Treasury of the State by the relators, to wit, 
$3,090,000, is not a sum of money equal in amount to all the 
indebtedness,’’ ete., et ¢., (pp. 565-6.) 

The demurrer was on the ground that the sum of money so 
paid does not comply with the requirements of the act of Feb- 
ruary 20, 1865; that it is not a sum of money equal in nmount 
to all indebtedness due or owing,’’ ete., ete., * by said com- 
pany to the State,’’ ete., ete., ‘but that on the contrary 
thereof, a large amount remains yet to be paid to wit, the sum 
of $1,773,490 as may be plainly seen from their said petition. 
(p. 567.) 

The Attorney-General relates what took place at the time of 
the argument of the matter in the Supreme Court of Missouri 
as follows: IT had demurred to Mr. Easley’s petition. I took 
the initiative in the argument. * * * IT stated to the Court 
that I wanted it understood or wanted to make a statement that 
from the beginning of the interviews and conferences, etc., be- 
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tween the State officers and Mr. Easley that we had uni- 
formly maintained that the sum of money that they were 
proposing to pay was not sufficient to entitle them to the State's 
lien; that on the other hand they continually maintained that it 
Was; that there was no dispute between us as to the facet ; that 
they had always maintained on their side that it was their right 
to pay the money and take the hen on payment of principal anc 
aecrued interest, and we said that that wasn’t sufficient and that 
they could not get it on the payment of that amount of money. 
Mr. Easley said as T remember, ** Well, you need not make that 
statement. sig is unnecessary.’ [ think inthe course of Mr. 
Easley’s reply or answer to my argument which was made in the 
afternoon he stuted that the relations between himself and the 
State officers had been up to that time of a very pleasant character 
and that there had beena frank and free e-aerqpeenetdeian yn from one 


to the other of their respective views of the ¢: ‘ ; ” 
During the closing of my argument as I now remember, some- 
thing was said by Mr. Easley vena ( = me to turn around to 
him and make a remark like thi ‘Mr. Easley, vou don’t pr 
tend to say that the payme nt Was esto abe by the State office: 
asa payment in full of their claim?’ his reply was, **No, Td 
not.’ I do not want to be understood iLs CIVINne thie pi CTs 
language of Whit Wis said on t hist Occasion, Hut [ Coll) POT mm bel 
the impression and our positions at the time better th I 1 
re the exnet words. Nie tech nenudiction “ts that 4d aid 
to him, ** Youn don’t pretend to say that the payment was 
accepted te the State officers as a full complinnee with the act 


of 1865,”° or ** full payment of all that the Company owes?”’ 
and he suid, ** No, I do not.’’ (pp. (ods—9, ) 
Oct. 10th, 1881, Mr. Easley wrote a letter to Attorneyv-Gen- 


eral D. TL. Mefuivre on the subject of the proceedings in th 
State Supreme Court and makes use of the following language 

‘¢T am satistied that the fund commissioners have taken th 
pradent and proper course and that ifthe qu ever unde 
stood 3 the mass of the people, which it appears the newspa- 
pers 2 determined they never shall, their action will be fully 


sustaine a " (p. 878.) 

The Supreme Court in its opinion in this ease stated the 
question before them as follows: ** Mr. Chappell, the respond- 
ent has interposed a demurrer to this petition which calls for a 
construction of the act of february 20, 1865, recited in the peti- 
tion and under which relators elim that in virtue of their pay- 
ment into the treasury of the State of the sum of $: 3,090,000 that 
they are entitled to a certificate from the treasurer certifying to 
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the Governor that the payment thus made is equal in amount to 
all they were required to pay under said act, and that by reason 
of said payment it is their right to have the lien of the State upon 
the Hannibal & St. Joseph Railroad transferred or assigned to 
them.’ (p. 972. 

The court then holds that the act of 1865, according to the re- 
lators’ construction provides for an enforcement of a part only 
of the lien of the State ; that the Acts under which the lien was 
acquired provide for the enforcement of all of said lien. The 
mandate of the Constitution is that the lien shall be enforced ac- 
cording to the acts conferring or creating it; that the act of 
1865, in effeet declares it shall not be so enforeed. The act of 
1865, being construed as it is in the petition of relators cannot 
stand with said section 50 of the Constitution. One or the other 
must fall,’ ete., ete. The court, therefore, sustained the de- 
murrer, denied the peremptory writ, and dismissed the petition 
on the 10th day of December, 1881. 

Mr. Easley says that in this legal proceeding he ignored the 
certificate actually given by the treasurer for the purpose of hav- 
ing the single question of whether the amount paid was enough 
decided by the Supreme Court ; that the words ‘+ and not in full 
satisfaction thereof,’ in the petition for mandamus were inserted 
at the sugeestion of the Attorney-General, as he was going to 
demur to the petition ; and the Attorney-General contended that 
it more definitely expressed the facts, Mr. Masley testifies that he 
only agreed to the words in order to get a decision on the main 
question, Mr. Easley is alone in stating that July 9 was the first 
time that he knew the Governor would refuse to make the as- 
sigument. The Governor, the State Auditor and the Attorney- 
General all) contradict him on this point, testifying that the 
legal proceedings actually had were contemplated, spoken of and 
arranged on the 138th day of June, when they agreed to accept 
the money. 


ORIGINAL BILL HEREIN, 


After the dismissal of the mandamus case against the treasurer 
the complainants filed in the United States Circuit Court for the 
Western District of Missouri the original bill herein against 
Thomas T. Crittenden as Governor, on the 6th day of January, 
1882; the prayer of which bill was for a decree, first that they 
had paid all that was required under the Act of 1865; second 
that they had paid all indebtedness due and owing by the Han- 
nibal & St. Joseph Railroad Company to the State of Missouri 
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under respective Acts under which State aid bonds were issued ; 


third, that the mortgage lien held by the people of the State of 


Missouri be vested in complainants; fourth, that the Governor 
of the State of Missouri be compelled to convey to the ecom- 
plainants-the lien held by the people of the State of Missouri, 
and fifth, that the defendant, his agents, ete., be perpetually en- 
joined from selling the Hannibal & St. Joseph Railroad under 
suid State lien, and for general relief. 

In this original bill they aver that they ‘* paid into the treasury 
on the 20th of June, 1881, $3,090,000, which was a sum of 
money equal in amount to all Indebtedness due or owing by said 
company to the State and all abilities incurred by the State by 
reason of having issued her bonds and loaned the same to said 
company as a loan of the credit of the State together with all 
interest that had at the time when such payment was made, ac- 
accrued and then remained unpaid.”” (p. 9.) They further aver 
that the payment of $3,090,000 was made pursuant to numerous 
conferences between the Hannibal & St. Joseph Railroad Com- 
pany and the officers of the State. ‘** Wherein due consideration 
was given and a full discussion’ had upon the true tntent and 


meaning of the Act of February 20, 1865, and the amount of 


MOREY due from the said Railroad Company fo the State of 
Missouri, payable under the PrOUISTONS of said Act.’”’ Atter 
stating the payment, ete., the original bill avers the State is 
estopped from denying that the same has satisfied the existing 
obligation of said) railroad fag to the extent thereof.”’  ( p. 
10.) In the amended bill these italicised words are omitted. 
(p. 115.) 

On a hearing of this application for an injunction the Gov- 
ernor of the State of Missouri made an affidavit found in the 
record, page Sh. In this affidavit appears the following Ian- 
guage: ‘* Affiant further states that on or about the 13th day of 
June, 1881, when the said fund commissioners answered Mr. 
Easley’s letter of May 26, 1881, set out in Exhibit C of com- 
plainant’s bill, which answer was verbal, this affiant then told 
the : said Easley that he (affiant ) would never exeeute any 
assigninent Or CONnVeYance to the trustees or anybody else un- 
til the full amount of the face of the bonds and eo due 
and vet to become due on the said coupons had been paid in full, 
and this the uffiant, then and there told the said Easley, be sth tn 
said Kasley had expressed his assent and agreeme nt to pay the 
money, and to take such receipt as the Fund Commissioners 
then offered to direct the treasurer to give and several days be- 
fore said money was paid to said treasurer. 
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Mr. Easley also made an affidavit, before the clerk of the Cir- 
cuit Court or one of his deputies, to be filed in that proceeding, 
and gave a copy thereof to the Attorney-General; but the affida- 
Vit was not filed inthe case. (p. 667.)  Inthis affidavit Easley 
makes use of the following language: ‘*Affiant further states 
that his attention has been called to the affidavit of Governor 
Crittenden filed herein, as to a conversation alleged to have oe- 
eurred on or ahout the 13th of June, ISS7. and that said con- 
versation SO far Is if goes 7S substantiolly correct, with this 
modification, that the said Crittenden then and there sa/d_ the 
matter was of foo much Linportance and tnerolved too large a Sui 
of WONECY and too difficult Uesltons of the law, and tinposed £00 
qreata responsibility on hii to execute any assignment Or CONVEY- 
ance to the trustees unless he should first he directed to do so by 
some Court construing the payment to be the amount of money 
COLT mplated hy the said Act of February 2a: ISOS. And ith- 
ant further states that in pursuance and because of the Govern- 
or’s expressed purpose not to execute said release until the Act 
of February 20, 1865, had received the construction that athant 
always contended was the true and proper one, that is that the 
sum of money required to be paid was the $3,000,000, the prin- 
cipal of the loan, and such interest as had acerued and remained 
unpaid at the time of making said payment and for the purpose 
of procuring the construction of said Act, affiant and said Gov- 
ernor end Attorney-General did) agree upon the agreed state- 
ment of facts and did submit the same to the Supreme Court of 
the State of Missouri, and that said Court decided that thev had 
no jurisdiction thereof and refused to entertain the same,’ ete., 
etc. (p. 8st.) | 

Mr. Easley on cross-examination admitted the making of this 
affidavit and explained its inconsistency with his testimony by 
saving that the date June TS in the affidavit should have been 
July 9; that at the time of making the affidavit it did not occur 
to him at all; that he was very much overworked and in very 
bad health, ete., ete. (p. 668.) 


After hearing, the motion for preliminary injunction was de- 
nied, his Honor, Judge Miller, delivering the opinion which was 
eoncurred in by his associates. In this opinion he decided, that 
by the payment of the $3,090,000 the claim of the State was not 
paid in full; that the railroad company was still liable to the 
State for the interest on the State Aid bonds. 


AMENDED SUPPLEMENTAL BILL. 


Then followed the Amended Supplemental Bill herein’ on 
which this case is now before this court, which was a complete 
change of front on the part of the complainants and the rail- 
road officials. After the tiling of which, all of the deposi- 
tions in the record before the court were taken. 

His Honor Judge McCreary in delivering the opinion on final 
hearing said: ** Upon hearing of the application for a preliminary 
injunction in this case, the question of the true construction and 
effect of this legislation was fully considered, and the conclusion 
reached as announced by Mr. Justice Miller, was that it was made 
the duty of the railroad company to save and keep the State from 
all losses on account of said bonds and coupons. The State con- 
tracted with the railroad company for complete indemnity ; she 
was required to assign her statutory lien only upon the payment 
into the treasury of a sum of money equal to all the indebted- 
ness due or owing by said company to the State and all liabilities 
incurred by the State by reason of having issued her bonds and 
loaned them to the company.’’ (p. 154.) The unpaid and 
unmatured coupons constitute a lability of the State and a debt 
owing, though not due, and until these are provided for, the 
State is not bound to assign her lien upon the road. Such was 
the view of the statutes taken by the Court upon a former hearing 
and Tam not disposed to depart from it. (p. 154.) He then con- 
sidered the act of March 26th, 1881, and arrives at the following 
conclusions: First, that the payment of the complainants into the 
treasury of the State of the sum of $3,090,000 onthe 20th of 
June, 1881, did not satisfy the claim of the State in full nor en- 
title the complainants to an assignment of the State statutory 
mortgage. Second, the State was bound to invest the principal 
sum of $3,000,000 so paid by complainants without unnecessary 
delay in the securities named in the act of March 26th, 1881, or 
some of them, and so as to save to the State as large a sum as 
possible, which sum so saved would have constituted as between 
the State and complainants a credit pro tanto upon the unma- 
tured coupons now in controversy. Third, that the rights and 
equities of the parties are to be determined upon the foregoing 
principles and that the State must stand charged with what 
would have been realized if the act of March 26th, 1881, had 
been complied with.’’ (p. 157.) He then referred the case to a 
Master to account on the principles thus announced. 
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ACT OF 1874. 


Under the amended bill the complainants relv on the act of 
I8¢4, known as the renewal act, and also complain of the act 
of Mareh 238, 1886. 

This act is sufficiently set forth in the briefs; herein we 
append testimony as to what part the railroad company had in 


its passage — 


The act to authorize the issue of new State bonds in renewal 
of certain bonds heretofore issued to the Hannibal and St. 
Joseph Railroad Company, and maintain and perpetuate the first 
lien of the State to secure the payment thereof which passed in 
1874, was passed at the instigation of the Hannibal and St. Joseph 
Railroad. Its president at that time, A. W. Lamb, and several 
agents and attorneys being at Jefferson City, urging the passage 
of the act. (See Walker's Affidavit, p. 85.) 

John J.O’ Neill testified that the Hannibal and St. Joseph Rail- 
road Company used urgent efforts to procure the passage of the 
act of 1874, through the legislature, and represented that it 
would be enabled thereby to immediately construct a branch of 
its railroad from Hannibal to St. Louis, and that he voted for 
the bill on that representation.  (p. 95.) 

T. J. Cornelius, member of the legislature, testified to same 
effect. (p. 96.) 

See, also, Lieutenant-Governor Campbell’s affidavit in which he 
says that the act was passed at the solicitation of the Hannibal 
and St. Joseph Railroad, and on the representation that the 
money which was required to pay off the State’s lien would be 
used to build a railroad from Hannibal to St. Louis if the State 
would renew said bonds instead of requiring payment when due. 
They did not comply with their pledges to do so after the bill 


was passed. (p. 90.) 


ACT OF MARCH 25, 1881. 


Mr. Walker testified in regard to the option bonds, in 
the State school fund as follows: Q. You stated that in con- 
versation with Mr. Dowd and Mr. Root in New York, vou 
explained to them that a large proportion of the five-twenties 
were in’ the school fund; will vou please give a snecinet 
history of those five-twenty bonds as connected with the 
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school fund? <A. All the bonds referred to were held and con- 
trolled by the sehool board amounting to 2,080) bonds, or 
$2,080,000.00 of the five-twenties,and a few other bonds not of 
that series were added from time to time, making 2,090; they 
were placed in the vault of the Treasurer of the State and by an 
act of the legislature of 1879, entitled ** An Act to prohibit the 
officers or agents of the State or others, from negotiating, trans- 
ferring or hypothecating the bonds of the school or seminary 
funds’? found on pages 203-4 of the Session Laws of 1879, it 
was provided as follows: Whereas there arein the custody of 
the State Treasurer 2,009 bonds belonging to the school fund 
and 122 bonds belonging to the seminary fund of the 
aggrevate value of $2,131,000.00, exclusive of the attached 
coupons, and whereas a prudent regard for the iuterest 
of the State demands that, without destroying their identity or 
otherwise impairing their validity, the negotiation, transfer, hy- 
pothecation or other misuse of the bonds aforesaid be prevented 
effectually, therefore be it enacted by the General Assembly of 
the State of Missouri as follows :— 

See. lL. That 2131 bonds and each of the attached coupons 
mentioned in the preamble to this Act as belonging to the sem- 
inarv fund and to the State school fund respectively, shall not 
be assigned, negotiated, transferred or hypothecated by an of- 
ficer or agent of this State, nor by any other person or persons 
whatever, and the State Board of Education by its president. in 
the presence of the auditor and treasurer, each whom of shall 
take notice of what is done, and enter the same in his books im- 
mediately after this Act takes effect, shall cause to be written or 
stamped upon the face of said bonds and coupons the words and 
figures as follows: ** This bond is a part of the Public School 
Fund of the State of Missouri, and cannot be assigned, nego- 
tiated, hypothecated by any officer or agent of this State nor 
by any person or persons whatever. Done by virtue of an Act 
of the General Assembly Approved 1879 (naming the date of 
approval of this Act). And if the bonds belong to the Semi- 
nary Fund, the same words and figures as above recited, shall 
be written or stamped thereon, except the words * Public School 
Fund’ in lieu of which the words * Seminary Fund’ shall be also 
written or stamped ; and make report thereof to the General As- 
sembly. (p. 643.) 

Mr. Walker testified: ‘*I found the bonds marked across 
the face in red ink in accordance with the Act referred 
to, with the words described in the statute. I cannot say who 
did it or when it was done: the bonds are in my office. They 
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were held by the State treasurer and controlled by the school 
board. ™ * * Under these acts these bonds are not subject 
to a call or negotiable. * * * The school board invested the 
school money of the State in those bonds, and they placed them 
for safe keeping in the vaults of the State, under the control of 
the State Treasurer. * * * The act of 1881, directed the 
certificates of indebtedness to be used in their stead, 
bearing the rate of six per cent interest payable annually. 
7 os * Q. What was the object of the passage of the act of 
18xl? A. The bonds were cumbersome and the cutting off of 
the coupons more or less difficult in the shape of labor, and it 
Was regarded as a fund exclusively for the schools ; no other ob- 
ject init. And the State was the custodian, and then for the 
handling of it, as T recall it, that they would be kept more safely 
and correctly in the form of a certificate for the whole amount, 
and directing the auditor to draw his warrant for interest on 
them annually, rather than undertake to clip the coupons, and 
count and eut the coupons. (pp. 544-5. ) 

Mr. Dowd and Mr. Root were informed by Mr. Walker, when 
he was in New York, that these bonds were in the sehool fund 
and could not be called by the fund commissioners, and Mr. 
Walker says Mr. Easley also knew they were in the school fund. 
(p. 640.) 

The act of Mareh 23rd, 1881, was passed prior to Mr. Dowd’s 
answer rejecting the pryment onthe installment plan, April 19th, 
ISSL. This Act provided that the fund commissioners on the 
first of July, SSL, should issue a certificate of. indebtedness of 
the State of Missouri, payable thirty years after date, bearing 
six per cent Interest, payable annually on the first day of Janu- 
ary for the amount of 2009 Missouri six per cent bonds. And 
the $900,000 certificate of indebtedness now held in trust by the 
State for the permanent school fund, and also for the tssue of 
nu like ecertifieate of indebtedness for the 122 Missouri State 
Bonds in the Seminary fund and also provided for the eancella- 
tion and destruction of the State bonds and interest coupons 
thereon, and that the certificates of indebtedness should be exe- 
euted on good parchment paper and remain. a sacred and irre- 
voeable obligation of the State unconvertible and untransferable 
for the purpose of its issue, but shall remain so much of the 
permanent school and of the seminary fund as is represented in 
their amounts respectively. This Act took effect on the 1st day 
of July, 1881, before the act of March 26th, 1881. 
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STATE REVENUES SUFFICIENT TO RETIRE OPTION BONDS, 


The constitution of the State of Missouri requires that at least 
$250,000 a year shall be put in the sinking fund from the reve- 
nues of the State to pay the State debt. This fund was ample 
to take care of the option bonds as they become subject to eall. 

Mr. Chappell testified before the Master, when stating the 
basis of certain calculations made by him deducting $250,000 a 
year for the first year, and $500,000 a year afterwards, that the 
State of Missouri paid off $250,000 in the first part of the 
year; of some short bonds that were a temporary loan by the 
State, and then paid, I think in December $250,000 out of the sink- 
ing fund for which it called five-twenty bonds, and that while the 
State constitution requires $250,000 to be annually transferred 
tothe sinking fund, and to be used in retiring bonds, the facts 
are that to all the increased assessments, and the condition of 
the finances of the State, that $500,000 in all probability can be 
retired. That is being gradually increased every year; as the 
State debt is decreased, the interest decreases withit, and conse- 
quently it leaves more money to be used in retiring bonds. (p. 
892.) 

“(. Do you mean that you have estimated the probable 
revenue to be received hereafter and found that $500,000 instead 
of $250,000 will in all probability be transferred to the sinking 
fund hereafter, is that what vou mean? A. Yes, sir; that is 
what I mean.’? Auditor Walker testified that the receipts of the 
State Treasury are always amply sufficient to pay all the five- 
twenty bonds subject to call as they matured, and that thev were 
able to take up all that fell due during the years 1881 and 1882. 
(p. 845.) 


EFFECT OF THE LITIGATION ON CONSOLIDATED BONDS. 


Mr. Dowd testified that the effect of the dispute and litigation 
between the complainants and the State officers had depreciated 
the consolidated mortgage bonds from $112 and $113 to $103 and 
$105; that there was a sale made at the time of the deposition at 
two and three quarters. (p. 281.) Mr. Root testified that the lit- 
igation had practically destroyed the market, so that these consoli- 
dated bonds were almost unsalable, and the prices were reduced 
from something over 13!/2 per cent to two and three-quarters per 
cent premium. (p. 407.) Oncross-examination, Mr. Easley was 
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asked, ‘*do you own any of the $8,000,000.00 consolidated bonds 
under the consolidated mortgage? and answered, $100,000 
of these bonds are being held on my account, on a margin 
by my broker to carry them for me.’’ He further says he 


authorized the buying of them by the brokers on the 21st day of 


June, 1881, because of what he considered to be the success of 
this enterprise, and that their value would be appreciated there- 
by. (p. 517.) 


CONCLUSION, 


The foregoing abstract gives the main features of this case as 
they appear by the testimony, exhibits and pleadings, and we 
respectfully submit the same as an aid to the Court in coming to 
a right conclusion in this matter. 

JOHN B. HENDERSON, 
Gro. H. SHIELDS, 
: Of Counsel for State Officers. 
Hon. B. G. BOONE, 
Attorney-General of Missouri, 
D. A. DEARMOND, 
Solicitors for State Officers. 


Se ep OR nc ie Rem Nam a 


; 
: 
| 
; 
“4 
4 
: 
: 
i 
| 


IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


No. 68. 


ROSEWELL G. ROLSTON, HEMAN DOWD AND OREN ROOT, Jr., 
TRUSTEES, AND THE HANNIBAL AND ST. JOSEPH 
RAILROAD COMPANY, APPELLANTS, 


vs. 


THOMAS T. CRITTENDEN, Governor; PHIL. E. CHAPPELL, TREASURER; 
JOHN WALKER, Auprirorn; AND THOMAS T. CRITTENDEN, JOHN 
WALKER AND D. H. McINTYRE, FUND COMMISSIONERS 
OF THE STATE OF MISSCURI, 


No. 213 


THOMAS T. CRITTENDEN, GoverRNor; PHIL. E. CHAPPELL, TREASURER; 
JOHN WALKER, Auprror; AND THOMAS T. CRITTENDEN, JOHN 
WALKER AND D. H. McINTYRE, FUND COMMISSIONERS OF 
THE STATE OF MISSOURI, APPELLANTS, 


PS. 


ROSEWELL G. ROLSTON, HEMAN DOWD AND OREN ROOT, JR., 
TRUSTEES, AND THE HANNIBAL AND ST. JOSEPH 
RAILROAD COMPANY. 


CROSS APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES 


For the Eastern Division of the Western District of Missouri. 


BRIEF FOR STATE OFFICERS. 


By JOHN B. HENDERSON AND GEO. H. SHIELDS, OF COUNSEL. 


Nixon-Jones Printing Co.. Law Printers, 210 and 212 Pine Street. St. Louis. 


% 


IN THE 


SUPREME COURT of THE UNITED STATES. 


OCTOBER TERM, 1886. 


RosEWELL G. ROLSTON ET AL. 


- Nos. 68-2138. 
Cross-Appeals. 


insaiciiaibaiesiidicadiadal 


Tnos. T. CrRitrENDEN, GOVERNOR, ET AL. 


><" 
‘VW. 


BRIEF AND ARGUMENT FOR STATE OFFICE! 


The provisions of the act of February 22, 1851, constitute the 
contract between the State and the Railroad Company. These 
provisions are plain, and the contract seems to be without am- 
bivuitv. 

‘The loan of its credit, on the part of the State, was a pure 
eratuity. The State asked nothing for its generosity except in- 
demnity against loss. The credit extended was a valuable prop- 
erty tothe company, but the State charged the company nothing 
for it. The company’s bonds would have been almost worthless. 
The bonds of the State were valuable and commanded money. 
The difference in value between similar bonds of the company 


_ 


and those of the State, when they were issued and _ sold, is the 
measure of the State’s gratuity. For this difference no charge 
is made. The State proposed, in the act of 1851, to Issue its 
bonds, to run twenty years, at six per cent per annum, interest 
payable semi-annually, in the city of New York, for one and a 
half million dollars, and deliver them to the company to be sold 
and used by the company in the construction of tts road. The 
company, on receiving the bonds, was required to execute to the 
State a certificate of acceptance therefor, which being filed in the 
office of the Secretary of State ‘+ shall thereupon become and 
be, according to all intents and purposes, a mortgage of the road 
of the company * * * and every part and section thereof 
and its appurtenances to the people of this State, for securing 
the payment of the principal and interest of the sums of money 
for which such bonds shall, from time to time, be issued and ac- 
cepted as aforesaid.’’ 

The obligation assumed by the company to the State is clearly 
set forth in the 9th section of the act as follows: ** Each of said 
companies shall make provision for the punctual redemption ot 
said bonds so issued, as aforesaid, to them respectively, and for 
the punctual payment of the interest which shall accrue thereon, 
in such manner as to exonerate the Treasury of this Stat from 
any advances of money for that purpose oe 

The State and the company agreed on the amount of bonds to 
be issued, the form of the bonds, the rate of interest, the time 
of maturity and when payable. The undertaking of the com- 
pany was not to pay an equivalent for these bonds to the State, 
but to pay the interest as it matured, and finally, on maturity, to 
redeem the identical bonds so issued **in such manner as to ex- 
onerate the Treasury of this State from any advances of money 
for that purpose.’ 

[f any doubt remained as to the precise nature of the contract, 
that doubt is removed by the 1L1th section of the act, which pro- 
vides that, **in case the said companies, or either of them, to 
which bonds shall as aforesaid, be issued, shall make default in 
the payment of either interest or principal of the said bonds, or 
any part thereof, no more bonds shall thereafter be issued to such 
delinquent company, rd it shall be lawful for the Governor to 
sell their road and its 

Krom L354 to 1857 
act were issued and accepted by the company. These bonds hav- 
ing nutured from 1874 to 1877 inclusive, were, except one bond, 
renewed by the State, at the request of the Company, under the 


appurtenances by auction. ~ eLc. 
mclusive, all the bonds authorized by this 
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act of March 21, 1874; and the renewal bonds will mature as 
follows : — 


On July 1, 1894 ; , : . $500,000 
On July 1, 1895 ; ; , ' . 203,000 
On January 1, 1896 . ; ; ’ ; . 165,000 
On July 1, 1896 ; , ; . 614,000 
On July 1, 1897 17,000 


I]. 


The contract, as set forth in the act of 1851, is earried for- 
ward and applied in express terms to the bonds issued under the 
act of December 10, 1855. This act provided for an additional 
issue of one and a half million dollars, and the loan ‘* is declared 
to be upon the condition of a first hen or mortgage as contained 
and reserved in the act of February 22, 1851.’’ It is further de- 
clared to be ** an extension of the loan of State credit, under the 
suid mortgage provisions, securing the State in this as in the 
former loan, upon the same equal and unrestricted basis, as to 
each and every bond of the State so issued under said acts, or 
either of them,’’ — meaning the acts of 1851 and December 10, 
[855. It was provided in this act of 1855 that the bonds should 
mature in thirty vears from date, instead of twenty vears as pro- 
vided in the act of 1851: and the rate of interest might be as 
high as seven per cent. The bonds as issued bear six per cent 
and mature in thirty vears from date. Those issued under this 


set will mature as tollows : — 


()n November 16, 1880. , . $ 500.000 
Qn Kebruary 25, [S87 1,000,000 


The bonds aud coupons issued under this act are, therefore, 
placed on the same footing as are those issued under the act of 
PSol: and the undertaking of the company is, that it will redeem 
the bonds and punetually pay the interest coupons as they be- 
come due, in such manner as to exonerate the Treasury of the 


State from any advances of money for that purpose.” 


Il. 


The 5th section of the act of 1555 does not in anv manner 
modify or change the obligations of the contract assumed by the 
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company under the acts of 1851 and 1855. It only provides ad- 
ditional safeguards to secure the performance of the contract. — It 
requires that the companies receiving bonds shall pay annually to 
the Treasurer of the State an amount of money equal to a cer- 
tain percentage on each bond received, and also a percentage of 
their net earnings after completion, for the purpose of creating : 
sinking fund to protect the State against the consequences of de- 
fault. The language of the section defines its object as follows: 
‘¢Tn addition to the provisions already made by law for the pay- 
ment of said companies of the interest and principal of the bonds 
of the State, hereafter to be issued under this or any former law 
for the benefit of the railroad companies in this act mentioned, 
there shall be paid by the companies respectively to the ‘Treas- 
urer of the State ’’ the aforsaid percentage. 

The 6th section explains the object of this additional safeguard. 
After requiring each company to pay to the State Treasurer, 
thirty days before the maturity of its semi-annual interest, a sum 
sufficient to meet this interest, or else to deliver to the Treasurer 
the maturing coupons themselves for cancellation, then the 
Treasurer is required to remit New York the amount necessary 
to protect the credit of the State; and the State Treasury is to 
be reimbursed out of this ** Sinking Fund,’’ and the default- 
ing company charged therewith. It is then provided as fol- 
lows: ‘*And such defaulting company shall not draw any 
further State bonds, under this or any former law, until the 
amount of such default, with interest thereon, shall be fully 
settled and reimbursed by such defaulting company, as well as 
all exchange or premiums necessarily paid in such remission.” 
The object here is again manifest, that the State is to be held 
entirely harmless. It is not enough that the company anticipate 
the interest thirty days before maturity. If premiums or ex- 
change be paid by the State, the company must reimburse the 
Treasury. 


IV. 


The act approved December 7, 1855, ** to secure the prompt 
payment of interest on State bonds,’” made additional provisions 
for the creation and government of ** the State Interest Fund.”’ 
[It presently appropriated from the Treasury of the State two 
hundred thousand dollars, and directed annual appropriations of 
one hundred thousand dollars each vear for the thirteen suc- 
ceeding vears. The object was surely to protect the State 
against the consequences of any default in the payment of interest 
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on its bonds. The 2d section enacts that if any company receiv- 
ing State aid bonds shall fail to deposit with the State Treasurer, 
thirty days before maturity, a sufficient sum of money to meet 
the semi-annual interest due on bonds issued to such company, 
the necessary amount shall be drawn from said fund and trans- 
mitted for that purpose; **and when such delinquent railroad 
company shall repay to the Treasurer of State the amount so 
paid for such company, with interest thereon, the same shall be 
repaid by said Treasurer into the said State Interest Fund.”’ 

The 8th section expressly declares that ‘this act shall not be 
construed to alter, modify, or repeal any former acts of the 
general assembly loaning the credit of the State to the railroad 
companies respectively.” 
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The act of March 28, 1861, ** directing the collection of cer- 
tain moneys due the State,” required the ** Fund Commis- 
sioners ’’ to sue for and recover the sums. of money due by this 
company to the ** State Interest Fund,’ under the 5th section 
of the act of 1855. Its evident purpose was simply to enforee 
strict compliance with the requirements of the acts under which 
the bonds were issued. 


Vi. 


The act of January 21, 1864, authorizing the company §* to 
eonvert its bonds into preferred stock,’ confers a new corporate 
power, Which was evidently sought by the company as a benefit 
to itseif and not to the State 9 It had issued its own bonds, 
secured by mortgage liens inferior to that of the State. If those 
bonds could be converted into preferred stock, it relieved the 
company from the danger of default on its own securities ; the 
holder of defaulted coupons may sell; the holder of non-paying 
stock is without such remedy. 

The scope and purpose of this act Gould scarcely be subject 
to misconstruction; but out of abundant caution the rights of 
the State are protected by the following proviso: ** That the 
preferred stock authorized to be issued by this act shall not in 
any manner have preference over the first mortgage lien now 
held by the State on said road to secure the three million dollars 
In bonds advanced to said road by the State, and nothing in this 
act shall be so construed as to invalidate, affeet, or supersede 


said lien as it existed prior to the passage of this act, but said 
stock shall in all cases be subject and subordinate to said lien 


of this State.’’ 
VII. 


The act of February 20, 1865, is in perfect harmony with those 
already recited. As legislation then stood, the company’s ob- 
ligation or liability to the State was to pay the bonds and coupons 
as they matured. It was to pay them ‘*in such manner as to 
exonerate the Treasury of the State from any advances of money 
for that purpose.’ In other words, although the State was 
primarily liable, the company had agreed to assume and discharge 
the State’s undertaking. The liabilitv of the State to the hold- 
ers of its bonds and coupons was the precise measure of the com- 
pany’s obligation to the State. 

The twenty-year bonds issued under the act of 1851 were 
approaching maturity, and the company hoped it could substi- 
tute its own bonds for those of the State. It could thus postpone 
the final payment of the debt and be exempt from = an— obli- 
gation to contribute annually to the State Sinking Fund. The 
first lien on the road would thus be vested in trustees of the 
company’s own choosing; and instead of being subject to sale 
for default on a single bond, it was provided in the 4th section 
of this act that no sale could be made by the trustees without 
the positive request of the owners of one-third of the whole debt. 

The company, therefore, came before the Legislature and 
asked for the privilege of issuing its own six-per-cent bonds, to 
run fora period not less than ten years, to be secured by a mort- 
gage on all its property. But it is expressly provided that this 
new mortgage shall be ** subject to all the liens and labilities 
existing In favor of the State by virtue of any law of the State 
at the time said bonds muy be issued and delivered. The trus- 
tees of the mortgage take subject to this provision and there 
ean be no innocent holders until the lien of the State is paid. 

The nature of the lien andthe amount of the company’s liabil- 
itv are clearly defined by those previous laws; and if the com- 
pany’s mortgage is subject thereto, then the liabilities as thus 
defined must be paid before the lien is discharged. 

The company’s liability is ** to exonerate the Treasury of the 
State from any advances of money.’’ The 2d seetion provides 
that ‘* whenever the trustees provided for in the Ist section of 
this act shall pay into the Treasury of the State a sum of money 
equal in amount to all indebtedness due or owing by said com- 
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pany to the State, and all liabilities incurred by the State by 
reason of having issued her bonds and loaned the same to said 
company asa loan of credit of the State, together with all inter- 
est that has, and may at the time such payment shall be made, 
have accrued and remain unpaid by said company, and such facts 
shall have been certified to the Governor of the State by the 
Treasurer, who is hereby directed to make such certificate, then 
the Governor of the State is hereby authorized and required to 
make over, assign and convey to the trustees aforesaid, all the 
frst hens and mortgages now held by the State under the pro- 
visions of an act of the Legislature of the State, approved Feb- 
ruary 22, 1851,’ ete. It is insisted by the comptainants that 
under this provision the company is discharged of all liability 
under the previous acts of the Legislature on payment of three 
million dollars in cash, and the amount of interest that may have 
acerued on the bonds issued to the company up to the date of 
pavment. 

One of the primary rules resorted to in the construction of 
contracts Is that every word and every clause contained it shall 
have effeet if possible. No two words, sentences, or clauses 
shall be construed as synonymous, if such construction can rea- 
sonably be avoided. ‘The construction claimed by the complain- 
ants leaves out an important clausé of this contract, to wit: 
‘+ All liabilities incurred by the State, by reason of having issued 
her bonds and loaned the same to said company as a loan of 
credit of the State.’ In their construction this clause becomes 
meaningless. To concede this claim is not only to violate a 
rule of construction, but it surrenders an important right re- 
served to the State by the previous act of the Legislature. The 
‘indebtedness due or owing by the company to the State” Is 
not three million dollars, but the amount of money which the 
State will be compelled to pay by reason of having issued its 
bonds and eoupons. Tf it had been intended to discharge the 
company from further liability on the payment of three million 
dollars, together with accrued interest to date of payment, the 
2d section would have read as follows: ‘** Whenever the trus- 
tees, provided for in the Ist section of this act shall pay into the 
Treasury of the State three million dollars, together with the 
amount of interest tiat may have acerued on the bonds issued 
by the State to the company up to the date of such payment, 
and such facts shall have been certitied to the Governor by the 
the Treasurer, then the Governor shall make over, assign, and 
transfer all the first liens, morteaves,’’ ete. 

As the act now reads, before the company can be discharged 
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it must pay into the Treasury not three million dollars, but ¢*¢ 
sum of money equal in amount to all indebtedness due or owing 
by said comp:uny to the State.” I have already said that the 
indebtedness due by the company to the State cannot be less 
than the indebtedness of the State to its creditors. The obliga- 
tion of the State was to pay the bonds and coupons not presently, 
but only as they matured. Tf the bonds, as issued and outstand- 
ing, are worth a premium at the time of payment, how can it be 
said that the company is entitled to a discharge by paying only 
their par value. If the obligation of the company is equal to the 
obligation of the State, then the company must pay to the State 
a sum sufficient to redeem the bonds and coupons. 

jut itis provided in the act that in addition to the payment of 
this indebtedness the company shall pay all interest that has ac- 
crued up to the time of payment, and all liabilities incurred by 
the State by reason of having issued her bonds and loaned the 
same to said company.’’ The State had no present right to re- 
deem these bonds by the payment of their par value and interest. 
The State was Hable as much for the payment of coupons at- 
tuched to the bonds as it was to pay the bonds themselves. — It 
is therefore insisted that a proper construction of the 2d section 
of the act of 1865 leaves the State and the railroad company in 
the same relative position they previously oecupied. 

The 35d section of the act does not support the construction 
maintained by complainants. This section only authorizes the 
payment in bonds instead of cash. To have delivered the iden- 
tical bonds issued by the company would have been such a pay- 
ment as would fully ** exonerate the Treasury of the State from 
any advances of money for that purpose.’ To have delivered 
any other six-per-cent bonds of the State would have been 
equally beneficial to the State and equally onerous to the com- 
pany. All the bonds issued to other companies bore substinti- 
ally the same dates and had the same periods of maturity as those 
issued to the Hannibal and St. Joseph Railroad Company. It 
will not be pretended that a delivery of bonds and past-due 
coupons, without the coupons to mature in the future, would 
have been a comphance with the 5d section of this act. 


VIil. 


The complainants insist that the act of 1865 fixes the amount 
to be paid, in order to secure x full discharge of its liability, at 
three million dollars, together with interest on three millions up 
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to the day of payment. If the date of payment by the company 
had been fixed at an early day after the passage of the act, such 
a construction might, with more reason, be accepted. Civil war 
was then flagrant, and Missouri bonds, like many other good se- 
curities, were below par. If the bonds themselves or similar 
bonds could be purchased for three million dollars, then it might 
be said the State would be without loss. It was certainly known 
to the Legislature, that when such bonds were worth a premium 
in the market, three millions in cash would not and could not 
‘exonerate the Treasury from advances ’’ to redeem the bonds. 
Such a payment would not protect the State against loss. Total 
exemption from lability to losses by the State has been the prime 
object sought in all the previous legislation referred to. Is it 
reasonable to suppose that this objeet was abandoned or over- 
looked in the act of 1865? 

Whether we considered the circumstances surrounding the 
parties at the time, their relations each to the other or the object 
to be attained by the act of 1865, it ts impossible to conclude 
that such was the intention of the Legislature or the understand- 
ing of the company. 

Before the company can obtain a discharge under this act, it 
must pav the three million lability to the State, with all interest 
due to date of payment; and in addition to these sums, it must 
pav s*all liabilities incurred by the State by reason of having 
issued her bonds.”’ These words either mean that the company 
shall pay the bonds and the unmatured coupons as they become 
due, or that it should pay at once a sum of money equal to the 
present worth of the bonds and coupons. 

It the court shall conclude that the litter is the proper con- 
struction of the act of 1865, the payment alrendy made by the 
company is tsufficient. 

Qn the 20th of June bist, when the three million dollars were 
delivered to the State Treasurer, the actual market value of the 
bonds issued to this company was, according to the affidavits 
tiled, not less than. $438,750 in excess of the amount paid. — It 
is also shown by affidavits, that an attempt to purchase three 
millions of Missouri bonds, within any reasonable time, would 
have enhanced the premium on this issue to not less than $631,- 
120. 

It is absolutely incredible that the Legislature intended to im- 
pose this burden upon the people of the State; and it is but 


just that the railroad company should be held to that meaning 


which its officers well knew the Legislature supposed the words 
would bear. 
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In construing contracts it is a familiar rule of construction, 
that subsequent acts of the parties to it may be resorted to for + 
purposes of explanation. } 

The President of the railroad company prepared the act of 
March 4, 1869, and the Legislature approved it. Four vears and 
more had elapsed since the passage of the act of 1865; and dur- 
ing a large portion of this time Missouri bonds had been below 
par in the market. The railroad company had still neglected to i 
avail itself of the benefits of the act of 1865. It now came be- 
fore the Legislature and asked the privilege of issuing additional 
stock for the purpose of paying some of its creditors, but more 
especially ** for the purpose of enabling the said company to re- 
tire its obligation to the State of Missouri, and redeem and de- 
liver lo the State the bonds of the State issued on account of said 
company.’ This act is a clear admission, that the obligation of 
the company to the State is equivalent to the redemption and 
delivery of the bonds to the State Treasury. 

To the same effect is the act of March 38, 1869, requiring the 
company to pay the semi-annual coupons due as they matured 
on bonds purchased in by the State and held by the State Treas- 


urer. 
x. 
No action was taken by the company under the law of 1865,. ; 
until the month of April, 1881. The company then discovered 
that the ruling rate of interest in this country was less than 
four per cent per annum. This rate of interest fixed the premium 
on Missouri bonds. If the State could be compelled to accept 
three million dollars and assume the obligation of the compiuny, 
the company would gain and the people of the State would lose 
largely more than a half million of dollars. The speculation 
Was too tempting to resist. In disregard of its own construe- 
tion of the act of 1865, and in defianee of the contract so often 
repeated by the Legislature, it executed a mortgage-deed on its 
property to the complainants as trustees, and issued its bonds, 
worth a large premium in the market ; instead of selling the same 
and paving over the premium which would have been realized to 
the State, it borrowed money on them as collateral security, and 
sold $5,000,000 of an issue of eight million consolidated bonds, 
pocketed the premium and attempted, with $3,000,000, to dis- 
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charge itself from its solemn agreement to pay the bonds and 
coupons of the State as they might mature. 

Whatever may have been or iginally the meaning and purpose 
of the act of 1865, it can have no controlling influence in the de- 
cision of this cause. There can be no dispute about the mean- 
ing of the acts under which the loan of credit was made. If the 
act of 1865 was intended to change or modify those acts, it was 
certainly repealed by the provisions of the Constitution adopted 
November 50, 1875. Section 50, article 4 of said Constitution 
declares as follows: ** The General Assembly shall have no power 
to release or alienate the len held by the State upon any railroad, 
or in anywise change the tenor or meaning, or pass anv act ex- 
planatory thereof, but the same sha// be enforced in accordance 
with the original terms upon which it was acquired.” 

Section 1 of the schedule, article 15 of the Constitution enacts 
that **the provisions of all laws which are inconsistent with this 
Constitution shall cease upon its adoption.’ 

The Supreme Court of this State has given construction to this 
act and also to the constitutional provisions referred to, and that 
construction is one proper to be made the rule of decision in this 


ease. 
Al. 


One-half of the bonds involved in this controversy were re- 
newed under the.wct of March 21, 1874. In that act it is ex- 
pressly provided ** that the mortgage and first lien on the road 
of the said Hannibal & St. Joseph Railroad Company, and every 
part and section thereof, and its appurtenances to the people of 
this State, as originally created and established by the act or acts 


said old bonds were issued, to secure the p: ivment 


under whieh ; 
and effeet 


of the same, shall remain unimpaired and in full force 
to secure the payment of the new bonds herein authorized to be 
issued,”’ 

In this act it is further declared that the purpose is not ** In any 
manner to release, invalidate, impair, or affect any lien, mort- 
gvage, preference, privilege, or obligation, now held by the State 
or by the people of the State on the road, property,’’ ete., of 
said company. 

It is further provided by this act that ¢¢ in 
shall make default in the payment of either interest or principal 
of said bonds or any part thereof, it shall be lawful for the Gov- 
ernor of the State to sell the road of said company and the appur- 
same manner, and with like effect as provided in 


ease said company 


tennneces in the 
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the aforesaid act of February 22, 1851, and in other acts subse- 
quent thereto providing for the original issue of the bonds herein 
proposed to be renewed.’”’ | 

The act of February 20, 1865, provided for payment before 
due at the election of the railroad company. Instead of so doing, 
it sought legislation by which it could avoid payment when due, 
and under this act of 1874 actually, instead of paying the bonds 
then due, renewed them for twenty vears. Was not this) an 
abandonment of every right under the act of 1865 us to these re- 
newed bonds? . 

The complainants contend that by the clause in the act of 1874 
‘‘that for the punctual redemption of the new bonds and the 
payment of accruing interest thereon, it would make provision 
in the same.manner now required by law in case of the old bonds 
herein proposed to be renewed; ”’ that the act of 1865 was a 
part of the contract between the company and the State. This 
provision simply means thatthe company should pay the interest 
into the State treasury at the time required, and pay the amounts 
required into the sinking fund. [low inconsistent to say to a 
company pleading it could not pay a due bond you may pay 
before due if vou elect to so do. 

The act of 1874 did not undertake to compel the railroad com- 
pany to issue bonds under the act of 1865. It referred only to 
the redemption of the bonds as preseribed in the acts of 1891 and 
1855 and the pavment of the interest. 


ALI. 


The substantial question in this controversy has been decided 
by the Supreme Court of -Missouri and by the United States 
Court for the Western District of Missouri against complainants : 
Justice Miller making use of the following explicit language in 
his opinion : — 


‘The State obliged herself to pay interest, and she also obliged the 
Hannibal and St. Joseph Railroad Company to pay interest which 
should accrue thereon, not only what the State had paid, but ¢ in 
such manner as to exonerate the treasury of this State for any ad- 
vances Of money for that purpose.” Can we believe that when the 
act of 1865 came to be passed by the State it intended anything 
less than this? On the contrary, the very language which I have 
read and undertaken to criticise attempts to make more. It Says 
all indebtedness which is due, which is owing, and all liability. 
The State is to lose nothing, and whenever you come in and want 
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to get rid of this statutory mortgage, or rather have it turned over 
to you, you are to do certainly as much as was required by the act 
of 1851, and if anything occurred since that, requiring you to do 
more you are to doit. Ihave no question, and neither have my 
brethren on the bench, that that is the true and sound construction 
of the act of 1865, and inasmuch as that has not been done the 
power vested in the Governor by the original act of 1851, to sell on 
a default of interest, remains.’’ 


It is difficult to tell on what theory the amended bill proceeds. 
It is very clear, however, that the enlightening effect of the de- 
cision of the Court upon the minds of the complainants, on the 
motion for an injunction, has produced an entirely different, and, 
in some respects, inconsistent view of the case, as contrasted 
with that occupied by the complainants in the proceedings in 
the State Supreme Court, and in the original proceedings in the 
U. S. Cireuit Court. As we now understand this appeal, 
it asks this Court to reverse the decision, and decide that 
$3,090,000 was all that the State was entitled to, and that upon 
its payment complainants were entitled to an assignment of the 
State lien, or else that the Court, on the ground of accident, 
surprise and mistake, should decree that the money be refunded 
to the trustees,.and the parties placed as they were before the 
payment was made. 

Denying the truth ofall complainants’ averments, and affirming 
that there was no surprise and mistake, no fraud, no misunder- 
standing between the parties, when the payment was made, and 
that it was a voluntary payment made under a misconception of 
the law, if under any misconception, after mature delibera- 
tion and with the advice of competent counsel, and made against 
the objections of the State o fheers, we shall attempt to show that 
even conceding the facts as averred in the complainants’ amended 
bill, they are not entitled to have the money returned to them. 


NITE. 


The bill alleges, the answer admits, and the testimony shows 
beyond controversy, that the money is in the Treasury of the 
State of Missouri as a part of its general funds and is beyond the 
reach and control of any of the defendant State officers, in the 
suit. Nothing short of a Legislative appropriation can reach or 
dispose of this $3,090,000, There is no pretense In this record 
that the complainants did not know this to be true when they 
paid the money. 


a, 


The Constitution of the State of Missouri provides, Art. 4, 
Section 43, us follows: — 


‘All revenues collected and moneys received by the State from any 
source whatsoever shall go into the ‘Treasury, and the General As- 
sembly shall have no power to divert the same, or to permit money : 
to be drawn from the Treasury except in pursuance of regular ap- 
propriations made by law. 


The Constitution further says, Art. 3, Section 1:— 


‘*'The powers of Government shall be divided into three distinct de- 
partments: the Legislative, Executive and Judicial, each of which 
shallbe confided to a separate magistracy, and no person or collee- 
tion of persons charged with the exercise of powers properly belong- 
ing to one of those departments, shall exercise any power properly 
belonging to either of the others, exceptin the instance in this Con- 
stitution expressly directed and permitted.’’ 


Art. 10, Section 15, of the Constitution provides : — 


‘¢’'That all moneys now or at any time hereinafter in the State Treas- 
ury belonging to the State, shall immediately on the receipt there- 
of be deposited by the ‘Treasurer to the eredit of the State for the 
benefit of the funds to which they respectively belong, in such bank 
or banks as he may from time to time, with the approval of the ' 
(rovernor and Attorney-General, select, the said bank or banks giv- | 
ing security satisfactory to the Governor and Attorney-General for 
the safe keeping and payment of such deposits when demanded by 
the State Treasarer on his checks. such bank to pay a bonus for 
the use of such deposits not less than the bonus paid by other banks 
for similar deposits, and the same, together with such interest and 
profits as may accrue thereon, shall be disbursed by said Treass 
urer for the purposes of the State according to law upon warrant 
drawn by the State Auditor, and not otherwise.” 


Art. 10, Section 19, Constitution of Missouri provides: — 


‘+ No moneys shall ever be paid out of the Treasury of this State, or 
any of the funds uncer its management, except in pursuance of an 
appropriation by law, nor unless such payment be made, or a war- 
rant shall have issued therefor within two years after the passage 

appropria- 


of such appropriation act and such law making a new 
r reviving an appropriation, shall distinctly 


tion, or continuing oO 
specify the sum appropriated and the object to which it is to be 
applied, and it shall not be sufficient to refer to any other law to fix 
A regular statement of account of expendi- 


such sum or object. 
tures of all public money, shall be published from time to time.’’ 
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The Treasury Department consists of the officers of the State 
Treasury, State Auditor and Board of Fund Commissioners, 
which latter Board consists of the Governor, State Auditor, and 
Attorney-General. The duties of these officers in reference to 
public funds are prescribed by law, Ch. 164, page 1478, Rev. 
Stat. of Mo., §§ 7551, 7552, et seq. : 


Section 7579, page 1884, Rev. Stat of Mo., provides :— 


** No warrant shall be drawn by the Auditor or paid by the 
Treasurer unless the money has been previously appropriated by 
law, nor shall the whole amount drawn for or paid under any one 
head ever exceed the amount appropriated by law for that pur- 


pose.”’ 


Section 7593 provides — 


If the Treasurer has paid out any money for which no warrant is 
issued the Governor shall suspend him from office, and that upon 
proof of such offense he shall forfeit his office and be removed by 
aguo warranto proceeding in the Supreme Court. 


Section 7997, page. 148%, provides that: — 


If the Auditor knowingly issues a warrant upon the Treasury not 
suthorized by law, upon conviction he shall be fined in a sum not 
exceeding fourfold the amount of such warrant and imprisoned 
not exceeding one vear, and deemed guilty of a misdemeanor in 
otlice. 
Section 7599 makes it a penal offense for either the Auditor 
or Treasurer to willfully neglect or refuse to perform any duty 
enjoined upen them by law. 

Seetions 1627(-28 provide for the selecting of the depository 
for the State funds and doing business therewith. 

Art. 2, ch. 164, Rev. Stat. of Mo., § (656, page 1403, provides 
forthe deposit of the State money in such bank or banks selected 
in accordance with the law. 

It will be seen from these provisions of the Constitution and 
laws of the State of Missouri, thatthe money, which is admitted 
by the pleadings to be in the State Treasury, and part of the 
State funds, and which is shown by the testimony to be depos- 
ited with the other State moneys in the Bank of Commerce, the 
duly-authorized depository of the State, cannot be ordered by 
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the Court to be returned to complainants. If they have any 
redress from consequences of their own voluntary payment they 


must seek it at the hands of the Legislature of the State of 


Missouri. No decree ordering the return of the money can be 
made in this case against the Governor orany other State ofhcer 
under the practice and proceedings of the Federal Judiciary. 
We cite in support of this position in addition to the authorities 
collected in the brief of the Attorney-General and Judge DeAr- 
mond the following :— 

In the ease of the Governor of Georgia v. Madrazo, 1 Peters, 
110, it was held that where a general magistrate is sued, not by 
his name, but in his official character, and the claim is made upon 
him solely by reason of his holding the office of Governor, and 
no decree could be made against him personally, the State must 
be considered as the real party in the record. Chief Justice 
Marshall, delivering the opinion of the court, says :— 


sut were it tobe admitted that the Governor could be considered 

as a defendant in his personal character, no case is made which 
justifies a decree against him personally. Ile has acted in obedience 
toa law of the State, made for the purpose of giving effect to an 
act of Congress, and has done nothing in violation of any law of the 
United States. The decree is not to be considered as made in a 
case in which the Governor was a defendant in his personal char- 
acter, nor could a decree against him, In that character be sup- 
ported. The decree cannot be sustained as against the State, 
because, if the llth amendment to the Constitution does not 
extend to proceedings in admiralty, if was a case for the orig- 
inal jurisdiction of the Supreme Court.’’ 


The exuse of Osborne +. U.S. Bank, 9 Wheat. 738, was a case 
where $98,000, which were collected as a tax on the U.S. Bank 
in the State of Ohio, under a law which the Supreme Court of 
the United States held unconstitutional, were in the possession 
of the Treasurer of the State of Ohio, kept inatrunk apart froin: 
the other MLONEY Lye longing fo the public, and turned over to his 
successor in office, informing him that it was the money ratsed 
from the bank, which successor continued to /eep tt apart, and 


abstained from the use of it under the injunction of the U.S. 


Court. The decision was put on the ground that the money had 
not passed into the Treasury of the State. 

The Court shows that the money being found in the possession 
of the individual defendant that the decree against him was 
proper. The argument of this case and the grounds on which it 
was decided admit that if the money had passed into the Treas- 


a. See 


ury of the State, before the injunction on the officer having it in 
possession that equity could not interfere, and the plaintiff 
would have been remitted to his suit for trespass against the 
officer. In the case at bar we think it very clear that no suit 
would lie agaiust the officer. receiving this money as an indi- 
vidual, as we shall hereafter show. 

In the case of the Commonwealth of Kentucky v. Wm. Denni- 
son, Governor of the State of Ohio, 24 How. 66, a rule was 
asked on the Governor of Ohio, to show cause why a mandamus 
should not be issued by the Supreme Court of the United States, 
commanding him to cause Willis Lago, a fugitive from justice, to 
be delivered up to be removed to the State of Kentucky, having 


jurisdiction of the crime with which he is charged. Lago was 


indicted in Woodford County, Kentucky, for assisting a slave to 
escape from her owner. The Governor of Ohio refused, on the 
advice of the Attorney-General, to honor the requisition of the 
Governor of Kentucky, forthe body of Lago. The case was very 
thoroughly argued, Chief Justice Taney delivering the opinion of 
the Court. The Court decided that the Governor of the State of 
Ohio had no right to look behind the requisition, if it conformed to 
the act of Congress, that in such proceedings the Governor’s 
duty was merely ministerial, 7.e., to cause the party to be ar- 
rested and delivered to the agent, or authority of the State where 
the crime was committed (see page 106). It also decided that 
the requisition was in proper form (page 107), but the Court 
declined to award the mandamus on the ground that — 


‘“ Tf the Governor of Ohio refuses to discharge his ministerial duty 
there is no power delegated to the general government, either 
through the judicial department or any other department to use 
coercive measures, ”” 


In the case of Board of Liquidation 7. McComb, 2 Otto, 531, 
on page 041, Justice Bradley, delivering the opinion of the Court, 


Sayvs:— 
. 


‘The objections to proceedings against State officers by mandamus 
or injunctions are, first, that it is in fact proceeding against the 
State itself; second, that it interferes with the official discretion 
vested in the oflicers. It is conceded neither of these things ean 
be done. A State without its consent cannot be sued by an indi- 
vidual, and the Court cannot substitute its own discretion for that 
of executive oflicers in matters belonging to the proper jurisdic- 
tion of the latter, but it has been well settled that when a plain 
oflicial duty requiring no exercise of discretion is to be performed, 

» 
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and performance is refused, any person who will sustain personal 
injury by such refusal may have a mandamus to compel its per- 
formance, and when such duty is threatened to be violated by 
some positive official act, any person who will sustain personal 
injury thereby, for which adequate compensation cannot be had at 
law, may have an injunction to prevent it. In such cases the writs 
of mandamus and injunction are somewhat correlative to each 
other. 


In State ex rei. Bartley v. Fletcher, Governor, 34 Mo. 388, it 
was decided that the Governor could not be compelled by man- 
damus to issue 2 commission to a person holding a legal certifi- 
cate of election on the ground that it was not a mere ministerial 
duty but an official act imposed by the constitution. In that 
case the court pretty strongly hints at the doctrine that a manda- 
mus would not lie against the Governor in anv case, citing 
authorities to sustain that view. In this very controversy this 
record shows that the Supreme Court of this State refused to 
mandamus the Governor to compel him to assign the State’s lien 
to the complainants herein for want of Jurisdiction. 

We think it very clear from the authorities that in order to 
justify the interposition of a court by injunction or mandamus 
against the State officers, it must be bevond question that the off- 
cer enjoined must be purely a ministerial officer, and the duty 
required to be performed purely a ministerial duty, and in no 
way involving any political action, or the exercise of any discre- 
tion. It is very certain that no one of the respondents herein 
ean be compelled to put his hand into the State Treasury, and 
take out $5,090,000, which the complainants voluntarily placed 
there, without an act of the Legislature authorizing such officer 
to so do. | 

Litchfield wv. Reo. and Reeorder, 9 Wall. 575: 
Secretary v. MeGarrahan, 9 Wall, 298 ; 
Gaines v. Thompson, 7 Wall. 547; 
See full citation of cases and argument on this point in our 
associates’ brief. 


AV. 


There was no mistake, accident, or surprise, except the mis- 
take of law made by complainants in the construction of the act 
of February 10th, 1865. The money was paid voluntarily with 
full knowledge of all the facts by complainants. The evidence 
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shows that no concealment or attempt to mislead complainants 
Was made by the State officers, and complainants’ attorney con- 
fesses that no inquiry was made by himas to how the State ofh- 
cers considered the payment. Under such circumstances equity 
will not decree repayment. 


In Katon a. Eaton, 35 N. OT. Law, 290, it was held :— 


‘* Where a person with a full knowledge of the facts voluntarily pays 
money which the law will not compel him to pay, but which in 
equity and conscience he ought to have paid, he has no remedy to 
recover it back. From a payment made under such circumstances 
no promise will be implied to refund the money, there being noth- 
ing against conscience in the party who receives it retaining it. 
The authorities to this effect are numerous, citing: Bize v. Barten- 
shlag, 1 T. R. 285; Farmer v. Arundel, 2 W. Bl. 824; Brisbin v. 
Dacres, 5 Taunt. 144; Wilson +. Ray, 10 A. & E. 82; 2 Smith’s 
Ld. Cas. 465; n. to Marriott +. Hampton; Chitty on Con, 682.”’ 


In Awalt uv. Kutaw Building Ass'n, 54 Md. 455, the appellant 
having accepted a mortgage for $3,000 loaned by the eppellee, 
made application to have the property released from the mort- 


gage, Asacondition preeedent the appellee demanded $2,015.90, 


claiming that sum to be due under the mortgage. To this ap- 
pellant objected, alleging that there was only $2,192.50 due, 
but in order to have the property released, with full knowledge 
of the facets, and without allegation of fraud on the part of ap- 
pellee, he paid the full amount demanded, and brought suit to 
recover the alleged overpayment.”’ 


Held, ** that he could not recover as the payment was voluntarily made 
with a full knowledge of all the facts and circumstances under which 


it was demanded.’’ 


In the case of Grymes v. Sanders et al., 3 Otto, 05 (U.S. 
Sup. Ct.), Mr. Justice Swayne, delivering the opinion of the 


court, savs, page 60: — 


** A mistake as to a matter of fact, to warrant relief in equity, must 
be material, and the fact must be such that it animated and con- 
trolled the conduct of the party. It must be the essence 
of the object in view and not merely incidental. ‘The Court must be 
satisfied that but for the mistake the complainant would not have 
assumed the obligation from which he seeks to be relieved, effing: 
Kerr on Fraud and Mistake, 408; Trigg +. Read, 6 Humph. 529; 
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Jennings v. Broughton, 17 Beav. 541; Thompson v. Jackson, 5 ‘iz 
Rand. 507; Harrod’s Heirs +. Cowan, Hardin, 545; Hill v. Bush, 

19 Barb. 522; Jouzan v. Toulmin, 9 Ala. 662 ee eae 
Mistake to be available in equity must not have arisen from neg- : 
ligence, where the means of knowledge were easily accessible. 4 
The party complaining must have exercised at least the degree of 
diligence which may be fairly expected from a reasonable person. 
Kerr on Fraud and Mistake, 507.’’ 


In McQuiddy v. Ware, 20 Wall. 14, it was held that allega- 


tions of general ignorance of things, a knowledge of which is easily é 
ascertainable, is insufficient to set in action the remedies in equity. ¢ 
See also R. R. Co. v. Soutter 13 Wall. 517; Elliot v. Swartout, 10 
Pet. 117. 

¥ 


In the Bank of the U.S. v. Daniel, 12 Peters, 32, the Court 
Says, p. 093: — 


‘* As no wistake of the facts is positively alleged, and if impliedly 
stated is directly and positively denied, we must take it no such 
mistake existed, and such is manifestly the truth. In regard to 
the mistake of law, however, the pleadings can settle nothing ; 
they make an issue and refer it to the Court for decision on the 
local and general laws governing damages on bills of exchange of 
the character of the one set forth. 

%* * * * * * * * 


Testing the case by the principle ‘ that a mistake or ignorance of 
the law forms no ground of relief from contracts fairly entered into 
with a full knowledge of the facts, and under circumstances repell- 
ing all presumption of fraud, imposition, or undue advantage having 
been taken of the party, none of which are chargeable upon the 
appellants in this case, the question then is, were the complainants 
entitled to relief? To which we respond decidedly in the nega- 
tive.’’ 


Kerr on Fraud and Mistake, pages 405-7, says: — 


‘‘Whatis the nature or degree of mistake which is relievable in equity 
as distinguished from mistake which is due to negligenee, and 
therefore not relievable, cannot well be defined so as to establish a 
general rule, and must in a great measure depend on the discre- 
tion of the court under all the circumstances of the case. ‘Though 
a Court of Equity will relieve against mistake, it will not assist a 
man whose condition is attributable only to that want of due dili- 
gence which may be fairly expected from a reasonable person.”’ 
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Speaking of mistuke as a ground of equitable relief, Mr. 


Kerr, in his work on Fraud and Mistake, says, p. 408: — 


* 
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Mistake in matter of law or matter of fact to be a ground for equi- 
table relief must be of a material nature, and must be the deter- 
mining ground of the transaction. A man who seeks relief against 
mistake, must be able to satisfy the court that his conduct has 
been determined by the mistake. Mistakes in matters which are 
only incidental to, and not of the essence of a transaction, and with- 
out, or in the absence of which it is reasonable to infer that the 
transaction would nevertheless have taken place, goes for nothing. 
If the mistake has not been the only cause by which the conduct 
of a man has been induced, but another motive has intervened, 
the mistake cannot be set up as a ground for relief. Nor, 
indeed, does the circumstance that the mistake may be a material 
matter always of itself entitle a man to the interposition of the court. 
The law does not go to the length of requiring that parties who 
deal with each other at arm’s length should be on the same level 
as to information and knowledge. If parties stand upon an equal 
footing, and the means of information and knowledge are open to 
them both, either of them is entitled to the benefit of his own 
judgment, skill and sagacity. | 

If the parties act otherwise fairly in the transaction, and it is not 
a case in which one of them is bound upon the ground of confi- 
dence, or otherwise, to make a disclosure to the other of matters 
affecting the subject-matter in respect of which they are dea ing, 
the court will not interfere. A man cannot have relief on the 
eround of mistake unless the party benefited by the mistake 1s dis- 
entitled in equity and conscience from retaining the advantages 
which he has acquired.’ Cvting, McCobb ¢. Richardson, 24 Me. 
82; Crowder +. Langdon, 3 Ired. Eq. 476; Hunter +. Goudy, | 


Ohio, 449. 


Kerr on Fraud and Mistake says, p. 407: — 


Though a court of equity will relieve against mistake, it will not 


assist a man whose condition is attributable only to that want of 
diligence which may fairly be expected from a reasonable person.”’ 
(See also note, page 407, which says): °** Where the mean of in- 
quiry are equally open to both parties. if a mistake occurs without 
any fraud or falsehood, no relief can be granted on account of the 
mistake alone,’’ citing: Daniel v. Mitebell, 1 Story, 172; War- 
ren wv. Daniels, 1 Wood. & Min. 90; Hill +. Bush, 19 Ark. 522; 
Jouzan v. Poulmin, 9 Ala. 662. 


In ease of Claflin v. MeDonough, 55 Mo. 412, the Court 
says, p. 415: — 


The rule of law is well established, both in England and in this 
country, that a person who voluntarily pays money with full knowl- 
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edge of all the facts in the case, and in the absence of fraud and hs 
duress, cannot recover it back, though the payment is made with- 

out sufficient consideration, and under protest,’’ e/ting, 5 E. C. L. 

87; 1 Esp. 84; 24 Conn. 88; 4 Gill, 425; 12 Pick. 13; 165 | 
Maine, 45; 9 Cowen, 674. f. 


In the case of the Mutual Saving Institution v. Enslin, 46 
Mo., p. 200, it was held, page 202: — 


‘* Now if the plaintiffs paid over to the defendant the proceeds of 


that note under a mistake of law merely, and not under a mistake. de 
of fact, they are not entitled to recover back the money so paid. 5 Fa 


In assuming to judge of the legal rights of the rival claimants 
without referring the matter to the courts and paying according to 
their view of those legal rights, they acted at their peril and must 
submit to the consequences. It is a well-settled principle that 
money paid under mistake or ignorance of the law, but with a 
knowledge of the facts or the means of such knowledge, cannot be 
recovered back from the party to whom it was paid,’’ e/ting, 2 
Greenleaf on Evidence, Sec. 128; Chit. on Cont. 626-7, 7th Am. 
Ed., and see authorities citedin note I. page 628; Tyler ¢. Smith, 
IS B. Monroe, 495; City of Marietta +. Slocomb, 6 Ohio St. 471. 


In the case of the Union Savings Association ». Kehlor, 7 
Mo. App. 158, it was held, puge 165 :— 


‘The rule is generally adopted in Missouri and elsewhere, that a 
sum of money paid voluntarily, under no mistake of fact, cannot 
he recovered back. And the same rule applies when the person 
acts in ignorance of the facts which he has means of knowing. 
Wolfe v. Marshal, 52 Mo. 167: Regan v. Baldwin, (Mass.) 8 Cent. 
L. J. 809. The instruction refused was warranted by the evi- 
dence. It appears that all the material facts bearing upon the 
right of the defendant to this money were fully within the knowl- 
edge of the plaintiff, and must have been as well known by the 
plaintiff when it voluntarily paid this money to the defendant in 
July, 1877, as it was in November, 1877, when this action was 

brought to get the money back. 


In Palnote wv. Saunders, 41 Vert, 66, held: — 


‘¢ The mistake of a debtor in tendering a sum less than the actual 
debt, though by him intended, and by a misleading remark of the 
creditor supposed to be equal to the true amount, is the debtor’s 
misfortune, and does not affect the creditor’s right to recover the 

balance unpaid.’’ 


In Real Estate Savings Institution v. Linder 74, Pa. St. 371, 
it was held : — 


‘* That the general rule is well settled that one who voluntarily pay 
money with full knowledge or means of knowledge of all the facts, 
without any fraud having been practiced upon him, cannot recover 
it back by reason of the payment having been made in ignorance 
of the law, citing many cases in Pennsylvania sustaining that doc- 
trine.’’ 


See also Bush 7. Davies, 5 Taunt. 143. 
Fellows v. Herrman, 4 Lansing, 250-242, 


XV. 


This whole record shows, that until after the decision of the 
U.S. Circuit Court on the motion for injunction in St. Louis, 
that the complainants rested their whole case on the payment of 
$3,090,000 as being full complianee with the act of L865. Un- 
der the change of heart experienced upon hearing that decision, 
the claim Is set up that the payment was made relying upon the 
receipt and certificates of the Treasurer given at the time of 
payment. This new view necessitated a construction of the 
words therein ** on account,’ and the explanation given by com- 
plainants is that they were understood to be simply descriptive 
of the claim on which payment was made. This construction is 
strained, and ignores the generally accepted meaning of the 
words, 4eé., that **on account” means part payment, not in full 
satisfaction. Italso ignores the other words in the certificate **un- 
der the act entitled an act to provide for the reducing the indebt- 
edness of the State approved February 20th, 1865.7" - As that act 
only refers to the State’s statutory mortgage on the railroad, 
ordinarily these words would seem to be sufficiently descriptive 
of the claim on which the payment was made, and the use of the 
words **on account’? for that purpose unnecessary. But for 
the purposes of the argument we may concede that the words 
‘on account” were used in the sense contended for by com- 
plainants, and that the receipt and certificate was a simple aec- 
knowledgment of the payment of so much money. We might 
vo even farther, and say that even if the words **in full” had 
been used in the receipt and certificate instead of ‘on account ” 
that the complainants would have no case. 
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payment of a less sum than actually due had recited, that the 
payment was iv full of the debt, that the Governor could still 
proceed to collect by sale under the mortgage upon default of 
payment of the balance actually due. 


lL. We insist tbat if the receipt and certificate, upon the b 
t 


— 


In White v. Jordan, 27 Me., 370, Shepley J., says, page 378 :— 


‘*’The rule of law is well established that a payment made in money 
of a part does not operate to extinguish the whole debt although it | 
be received as a payment in full. There must be some consideration v 
for the relinquishment of the portion not paid, or the agreement + 
to receive a part as payment in full will be without consideration 
and void.’”’ 


In Warren v. Skinner, 20 Conn. 559, Ellsworth .J.., SaVvs > — 


‘It is no longer a question whether payment of part of a debt is sat- 
isfaction of the whole, either considered as payment or as an accord 
and satisfaction. The payment of $100 is not of itself the pay- 
ment of $200, nor is it an accord and satisfaction, for an accord is 
an agreement, but there is no agreement without a consideration, 
and receiving part only is no consideration for an agreement not to 
collect the rest. It is a nude pact. , ; 

‘* The same cases show that while the principle is already stated 

there, important exceptions, or rather they show in what cases an 

agreement to pay or a payment in part is an accord and satisfac- 
tion. In the excepted cases the agreement is not a nude puct, but 
rests on new and adequate consideration, as where a debtor pays 
part of a debt: before it is due, or at a different place, or in a col- 
lateral article agreed to be received in full payment, or in same, or 
in some manner not required by the original contract,’’ ete. 


In Rea v. Owens, 37 Io. 262. it was held : — 


‘* That payment of a less sum than due will not work a satisfaction 
of the whole debt though received as such, in absence of any new 
and independent consideration.’’ 


In MekKenzie 2. Culbreth, 66 N. C. 534, it was held that 
the payment by the debtor and acceptance by the creditor of a 
less sum than is due upon a bond as a payment of the whole is 
not a discharge of the obligation, the court saving : — 


‘* This principle is too well established, and too long acquiesced in 
to be now disturbed, that an agreement by the creditor to 
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receive a part in the discharge of the whole of a debt due by 
bond, is an agreement without consideration, and, therefore, 
void.’’ 


In Nelson v. Weeks, 111 Mass. 223, it was held : — 


‘* Where no discharge is given under seal a payment upon a liqui- 
dated claim of a less sum than the amount due would not dis- 
charge the debt, though a receipt was given expressed to be in 


full.’’ 


In Willams v. Carrington, 1 Hilton (N. Y.), 515, it) was 
held : — 


‘That the acceptance by a creditor from his debtor of a sum less 
than the entire debt in full payment and discharge, and the giving 
of a receipt therefor, expressed to be in full, do not operate to 
discharge the debtor. He can be discharged only by a release 
under seal.’’ 


In Jones v. Riekets, 7 Md. 108, it wus held that the law 
is Clearly settled in this State that the payment of a less sum of 
money than the whole debt without a release is no satisfaction of 
the debt. A judgement creditor executed a receipt for a certain 
sum in full of two judgements upon which more was due. Held, 
that this receipt was not conclusive nor binding as a final settle- 
ment of the judgments. In this case the court savs:— 


Where the law ascribes to one instrument a conclusive, and to an- 
other a prima facie character, the presumption is that parties 
issuing either intended it to operate according to its legal 
effect. A release will discharge a debt when a receipt will not. 
Persons may settle in good faith under an impression that the 
amount paid is all that is due, but it sometimes happens that mis- 
takes occur, and to enable parties to correct them, the law has de- 
clared that mere receipts are not conclusive. 


> 


American Bridge Company v. Murphy, 13) Kas. 355, was 
an action by Murphy to recover balance on contract for board- 
ing persons in the employ of the Bridge Company. The 
answer set up an accounting and payment of balance of such 
account. The facts in evidence show that the defendant claimed 
that all that was due plaintiff was the amount named in the re- 
eeipt, and Murphy claimed that there was a larger amount due. 


The parties went to Helm’s office to settle, and the question was tf 
discussed to the amount due Murphy, and finally Murphy con- 
cluded to take the money and give the receipt. After they 
looked the matter over, the receipt was read and explained to Pe 4 
Murphy. The receipt was in these words: — hh 


‘¢ Received of G. Gates, agent for the American Bridge Company, be 
$134.41 (exclusive of $55 left in Justice Gould’s court as gar- 
nisheed in ease of Gordon & Bros., against T. J. Murphy, subject ' 
to order of said court), the sum being in full for all money due on \ 
board of hands with said Murphy. T. J. Murpuy.”’ a 
* 


* The Court of Appeals uses the following language, affirming 
the judgment of the court below for Murphy : — 


** Where a debtor paysa portion of his debt, which portion he admits 

to be due at the time he pays it. but claims that it is all that is due, 

and the creditor receives the same and signs receipt in full therefor, 

but at the same time claims that it is only a portion of the debt, 
and that the other portion still remains due, the creditor is not es- 
topped by his receipt from afterwards suing the debtor and recov- 
ering the balance of the debt not yet paid. In support of these 
last two propositions we would refer to the cases of Ryan v. Wood, 
48 N. Y. 204; Bright «+. Coffman, 15 Ind. 571; Wheeler v. 
Wheeler, 11 Vt. 60-66; Curtis «. Martin, 20 Ill. 558-577, and 
other cases cited in briefs of counsel. 


In the case of Riley et al. v. Kershaw, 52 Mo, 224, it is held, 
page 226 :— 


‘¢ The established rule to be found in all the earlier cases is that the 
payment of a part of a debt or of liquidated damages is no satis- 
faction of the whole debt, even when the creditor agrees to receive 
part of the whole, and gives a receipt for the whole demand. — But 
this rule must be so far qualified as not to include the Common case 
of the payment of debt by a fair and well-understood compromise 
carried faithfully into effect, even if there were no release under 
seal. Some exceptions to the rule have always been acknowledged, 
as if part be paid before all is due, or in any way more beneficial 
to the creditor than that prescribed by the contract. (2 Pars. on 
Cont., 5th ed. 618). These exceptions to the rule are all based 
upon the fact that there is a new consideration for the release of 
the whole debt. Hence if payment be made in a manner collateral 
to the original obligations, as if it be paid before the day, or be 
made by a stranger out of his money, or by the note of a third 
person, though a smaller sum is paid than the amount of the debt, 
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yet such sum so received in discharge of the whole demand is a 
valid discharge of the whole. But giving a receipt in full of all 
demands, is not conclusive evidence of actual payment of such 
demands, as such receipts are always open to explanation and may 
be controlled by oral evidence. 


In the case of Rvan v. Ward etal., 48 N.Y. 204, the Court 


says, page 208: — 


‘* It has never been intimated in any case in this State that it made 
any difference whether the receipt was for a specified sum or in 
full. <A receipt for a specified sum of money contains a declara- 
tion that so much has been paid upon account or for any particular 
purpose. A receipt in full contains a declaration that a certain 
sum has been paid in full of all claims of a certain kind, or of all 
demands. Neither kind of receipt embodies any contract. Both 
furnish only prima fucie evidence, and are valuable only as such. 
doth are equally open to explanation or contradiction. 


See also: Horton's Appeal, 38 Pa. St. 294; 
Rval v. Rich, 10 East, 48 ; 
Ramsdell vw. U. S., 2 Ct. Claims, 508; 
Higeins » Halheen, 46 [ll 173; 
Bright ». Coffman, 15 Ind. 371; 
Wheeler +. Wheeler, 11 Vt. 60; 
Curtis 7. Marton, 20 Tl. 5573) | 
Krath Co. vw. Robinson, 50 Tex. 455; 


Worthington +. Phillips, 70 N.C. 444. 


2, There is no claim inthe amended bill that the $5,090,000 
was paid In Compromise of disputed claims, in accord and. satis- 
faction, or that a less amount was received in payment because 
of an agreement to pay before due; no new agreement Is alleged 
or proven. The payment was made in pursuance of the election 
of the railroad Company to consider the whole deht due under the 
privilege conferred in the Act of 1865. The full strength of the 
present attitude of the complainants is that they offered to pay 
$5,090,000 in full discharge of their indebtedness, and that the 
State officers acquiesced, or made no objection. “The claim ts 
that by not specifically refusing to accept, the State accepted as 
full payment, and by accepting and refusing to return the money 
is estopped to deny that the payment was in full. On neither 
the ground of accord and satisfaction, compromise or estoppel, 
ean complainants recover. 
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In Steiner v. Ballard, 42 Ala. 155, plaintiff held a promissory 
note against defendant for $486, and his attorney, P. D. Page, 


delivered the note to another attorney for collection. The latter 


attorney believed he was authorized to compromise the debt, re- 
ceived from the defendant $325 in satisfaction and compromise 
of the note, delivered up the note, and sent the money to the 
first attorney, who denied having authorized the compromise, 
and brought an action founded on the note for the balance due. 
Defendant offered to give up the note, receive the money paid 
under the belief that it was in compromise of the debt, and let 
suit proceed against him. ‘The first attorney had paid over the 
money to his ‘client and refused to return it. The defendant 
requested the Court to charge the jury that if the defendant had 
paid $525 to plaintiffs attorney in full compromise as he be- 
lieved of the suit, and had after he discovered that plaintiff’s 
attorney did not so understand it offered to return the note, pro- 
vided the attorney would return the money, and if such attorney 
refused to return the money, but held the same, that was electing 
to be bound by the compromise and plaintiff could not recover. 
The Court refused to give this charge and. plaintiff appealed. 
A. J. Walker, Ch. J., in deciding the case, uses the following 
language : — 


‘The proposition of the charge refused is this—that if one pay 
money to another under the belief that it is in Compromise of a 
debt, the creditor, by retaining it after notice of the erroneous 
belief under which the payment was made, and an offer of rescis- 
sion by the party paying, affirms the correctness of the party’s 
belief, and is precluded from the collection of the debt. Such, 
we do not think is the law. Tf the money was in fact accepted as 
a compromise of the debt, the party had his opportunity to pre- 
sent that as a defense. If he committed amistake and acted upon 
an erroneous belief, it would) be most unreasonable to convert the 
retention of the money by the plaintiff, which may be really his” 
due, into a confirmation of such erroneous belief. If the defend- 
ant did not owe the plaintiff the money which he paid, he ought to 
have had action to recover it back, but we can see no reason or 
principle which would sanction the position taken by counsel, that 
a creditor by retaining money paid to him under an incorrect be- 
lief, commits himself to the correctness of the belief. If the 
money was due to him, he had a right to retain it notwithstanding 
the defendant paid under a mistake.’’ 


Hearn v. Kiehl, 38 Pa. St. 147, Woodward, J., delivering the 
opinion of the court says : — 


* An accord and satisfaction is a good plea by a debtor to his credi- 
tor, but the legal notion of accord is a new agreement on a new 
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consideration to discharge the debtor, and it is not enough that 
there be a clear agreement of accord and a sufficient consideration, 
but the accord must be executed. The plea must allege that the 
matter was accepted in satisfaction. ‘The mere readiness to per- 
form the accord, or an intention to perform it, or even the part 
performance and readiness to perform the rest will not do. Such 
is the law between debtor and creditor.’ 


In Sullivan v». Finn, 4 G. Green, 544, the court in delivering 
its Opinion says : — 


‘If a debtor pays to a creditor a less amount than is due under an 
averment that it must be in full satisfaction, does it amount to such 
satisfaction where the creditor remains silent or acquiesced, and 
subsequently refused to acknowledge it as such. ‘The Court 
refused to instruct the jury in the affirmative, but it did instruct 
them that ‘if from the evidence the jury believes that there has 
been a satisfaction made for defendants in this case they must 
find for defendants.’ ’ Daan 


‘The instructions asked by defendants below and which were re- 
fused, assume that the announcement of the debtor that he is paying a 
less amount in full payment of the whole wonld amount to a legal sat- 
isfaction when the creditor at the time silently acquiesced. ‘This in- 
struction was properly refused for such is not the law. The payment 
of a part is not a full payment, even if the creditor, without considera- 
tion, verbally agreed to receive such part payment in satisfaction of 
the whole amount. ‘There must be some consideration for the promise 
to receive a less sum in satisfaction of a greater in order to make such 
a promise binding. * * * * In this case the instructions asked 
by the defendants below, do not assume that the plaintiff even prom- 
ised to receive the partial payment in full satisfaction. The first 
merely claims that if she left the impression on him, the agent of the 
defendants, that she took it in satisfaction of her demands to that date, 
she cannot revoke what she had done and defeat the satisfaction with- 
out returning the money thus received. The second proposition, that 
if she received the money, having been first told that she received it in 
full satisfaction to date, then it is a satisfaction, and a refusal to ae- 
knowledge it afterwards cannot defeat it. It is not pretended that 
there was anything more than an implied promise to receive a portion in 
satisfaction of the whole demand, nor is it pretended that the payment 
is not due, or that it was not liquidated, or that it was of a doubtful 
character, or that there was uo other consideration for her to take the 
less for the satisfaction of the greater sum. We conclude then that 
the court was certainly justified in refusing those instructions, but that 
it would have been gross error if they had been given. ‘The substitute 
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given by the court was quite as favorable for the defendants as the & 
doctrine of satisfaction would justify.’’ 


See also Young v. Jones, 64 Maine, 563; { 
Jones v. Pennymore, 1 G. Green (Io. ) 154 ; 
sonnv. Floyd, 1 How. ( Miss.) 584 ; 
Preston v. Grant, 34 Vt. 201. 


i: 


3d. The complainants contend that the payment was made 
under the provisions of the letter written by George W. Easley ' 
to the Fund Commissioners dated May 26th, 1882, which they + 
claim contained two alternative propositions: Ist, an offer to 
pay $3,000,000 and interest to July Ist, if the money was to be 
accepted and release given; 2d, if not accepted then the railroad 
would tender $3,000,000 and accrued interest to date of tender. 
If tender had been made, the complainants would have been 
compelled to make it unconditionally, and the State could have 
taken the money and still litigated for the balance due. The 
complainants must have relied on the payment being sufficient, 
just as they actually relied on the payment of $3,090,000 being 
sufficient. It is not perceived how this construction of the letter 
of May 26th aids complainants’ case. 


A tender to be good must be unconditional, so that if the cred- 
itor takes the money, and there is more due, he may still bring 
an action for the remainder. 


Mitchell v. King, 6 C. and P. 237. 


Where a plaintiff offered to take a sum tendered in part of 
a demand, and defendant would allow him to take it asa settle- 
ment, held not a good tender. 


Mitchell ». King, 6 C. and P. 237; 
Hastings v. Thorley, 8 C. and P. 9575, 


A tender of ten sovereigns saying, ** Take these ten sover- 
eigas in full of demand,”’ is not a good tender. 


Sheminant vz. Thornton, 2 C. and P. 350, 


An offer of «a certain sum in full of demand is not a legal 
tender. 
Evans v. Judkins, 4 Campbell, 156. 
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. If a person tenders money, but will not pay it unless the per- 
son to whom tendered will give receipt in full of all demands, 
such tender is bad. 


Griffith v. Hodges, 1 C. and P. 419; 


= Glasscott v. Day, 5 Espinasse, 48; 

t . y ‘ ‘ 

Higham 7. Baddely, Gow, 213; 

a) Ford v. Noll, 2D. N.S. 617. 

, An offer to pay to constitute a tender must be unconditional. 


Cothran v. Seanlon, 54 Ga: 

Pulsifer a. Shepard, 56 TIL. 513; 

, Shaw 27. Sears, 3 Kas. 242: 

Hunter vw. Warner, 1 Wis. 141: 

| Cupples x. Galligan, 6 Mo. App, 62. 


A person making a tender cannot insist on a receipt in full of 
all demands, but he must rely on his tender, and upon proof at 
the trial that no more was due. 


Thayer ». Brnekett, 12 Mass. 450: 
Simith wv. Keele, 15 Rich. (S. €.) 318. 


A party making a tender less than that elaimed is not entitled 
to require a receipt in full: if he dnsists on sueh receipt the 


tender is void. 


Sitee v. Robinson, 2 Bailey (S. C.), 274. 


If a debtor tenders to his creditors a sum of money, in full of 
all legal claims whieh the creditor may have against him on 
account, and the creditor receives the money, protesting that it 
is not sufficient, but saving he will take it and pass it to the 
debtor’s credit upon the account, and the debtor does not express 
anv dissent to this course, the acceptance of the tender will be 
no bar to the creditor's right to recover such sum as may be 
found due to him exceeding the amount of the tender. 


v. Andover, 21 Vt. 342. 


(aassett 


A tender must be unconditional and unqualified, and if there is 
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either an express or implied demand of a receipt, or that the 
money shall be received in full it will not be a sufficient tender. 


Sanford v. Bulkley, 30 Conn. 344; 
Perkins v. Beck, 4 Cranch Cir. Ct. 68: 
Richardson v. Boston, ete., Co., 9 Mete. 42 ; 
Wood v. Hitchcock, 20 Wend. 47: 
Brooklyn Bank v. DeGrauw, 25 Id. 542: 
Holton uv. Brown, 18 Vt. 224. 


XVII. 


We have argued so far on the ground insisted upon by com- 
plainants. We contend that even if the Governor had made the 
assignment claimed, it would have been inoperative as against 
the State. The contract was fixed by the Acts of 1851, 
1855, and could only be varied by the Legislature. This 
Court has decided that there has been no compliance with 
the Act of 1865, and no release, no receipt, no certificate, no 
agreement made by the State officers, no conversation had with 
them, no conduct of theirs by way of estoppel, could have varied 
or changed the obligation of the railroad to pay the full measure 
of its Habilitvy. The State officers had no power, except that 
conferred by law in this regard; and the complainants were 
charged with notice of the extent of that power. No statement 
or act outside of the power conferred could effect the rights of 
the State. The complainants were bound to know the extent of 
the authority of the State officers, and knew that no compromise, 
no accord and satisfaction, no new agreement could be made by 
them, either directly or by inference, or by estoppel. 

Individuals as well as courts must take notice of the extent of 
authority conferred by law upon a person acting in an official 
eapacity, and the rule applies in such case that ignorance of the. 
law furnishes no excuse for any mistake or wrongful act. 


Whitesides v. U. S., 35 Otto, 204 — citing: 52 Mo. dS8: 
26 Wend. 238: 24 Wend. 431: 20 Md. 10. 


In the ense of the State of Missouri v. The Bank of the State 
of Missouri, 49 Mo. 028, it was held, page 558 :— 


‘A party who contracts with an agent of the government whose 
power is derived from, marked out, and defined by a statute is 
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bound to know and take notice of the agent’s authority. In the 
case of an officer specially authorized to sell certain lands by 
statute, Chancellor Kent applied the rule, and held that ‘‘ the spe- 
cial authority must be strictly pursued, and the purchaser is pre- 
sumed to know that special authority for it is contained in the Act, 
and if he purchases in cases in which the special authority was not 
pursued he purchases at his peril,’’ citing: Denning v. Smith, 2 
Johns. Ch. 244; Story on Agency, sec. 307; Lere v. Monroe, 7 
Cranch, 36; Curtis v. United States, 2 Nott & Hun. 144; Baltimore 
v. Reynolds, 2 Md. 1; State v. Hastings, 10 Wis. 518; Hull v. 
County of Marshall, 12 Iowa 142. 

+ * * * * * * * + 
‘* By the Law of Agency at the common law there is this difference 
between individuals and the government, the former are 
liable to the extent of the power apparently given to their 
agents, while the Government is liable only to the extent of 
power it has actually given to its officers.’’ (Loring J. in 
Pierce v. United States, 2 Nott. & Hun., Ct. of Claims, 270.) 
‘*This rule is absolutely necessary to protect the public interest 
against losses and injuries arising from fraud, mistake or 
rashness, or indiscretion of public agents. <A learned writer in 
4 Am. Law Review 1, sums up the doctrine as_ follows:’’ 
‘*’'The first question to be asked by one who proposes to con- 
tract with the Government is, whether the officer has full 
power to make a binding agreement; not merely whether he 
is a public officer, but whether as a public officer he is author- 
ized to make this particular contract, upon the terms proposed. 
Private agents, who as agents are held out to the public by a well- 
known principle of law, will bind their principals when they act 
apparently within the scope of their authority. Those who deal 
with them are not bound in every case to examine their instruc- 
tions. . The presumption is that the contract was properly made, 
and it rests upon principals to give notice to third persons when 
he means to limit his own liability. But with public agents it is 
essentially different. Their fundamental duties are defined by 
statute, and all are bound to notice the limitations to their author- 
ity. And in contracts of importance the statute prescribes provi- 
sions and limits the expenditure. Of all this the contractor is con- 
clusively presumed to be informed, and whenever the public agent 
exceeds his authority the Government is not bound by his acts.”’ 


The Government is not responsible for the laches or 


wrongful acts of its officers. 


Hart v. U. S., 5 Otto, 316; 

Hunter v. U. S., 5 Pet. 173; 

Whitesides v. U. S., 5 Otto, 247; 

State ex re/. Blackman v. Haves, 49 Mo. 604. 
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Powers conferred by statute on Stute officers must be 


strictly followed. 


State v. Delafield, 8 Paige, 527 ; 
State v. Hastings, 12 Wis., 596; 
Nolle vw. Fenwick, 4 Rand, ( Va.) 585 ; 
Yaney v. Hopkins, 1 Munf, ( Va.) 419. 


There is no element of estoppel in this case. The facts were 


equally open to all, and no deception was practiced. 


Boles v. Perry, 51 Mo. 449. 


We insist then that the whole case is remitted to the contract 
between the State and the Railroad, z7.c., the laws of 1851, 1855, 


1865 and 1874, and nothing done by any State officer, even if 


everything was done as ciaimed by complainants, would = dis- 
charge the railroad from the obligation of its contract. The sole 
question at last is: Was the payment of $3,090,000 full com- 
pliance with the act of 1865: 


XVIII. 


Much stress is laid upon the Act of March 26, 1881, which 
complainants claim was passed to meet the exigency caused by 
the proposed payment of this money, and which they claim has 
been violated by the State officers to their detriment: insisting 
that the money paid ought to have been transferred to the sink- 
ing fund and apphed to the payment of the option bonds of the 
State. 

The objections to this claim are many, and manifest: — 

Ist. The law is a general act, and applies no more to the 
money paid by complainants than to any other money in the 
State treasury. Similar enactments on the subject of the State 
moneys had been made long before this payment was proposed. 
See Sess. Acts Mo. 1871, p. 80: Revised Statutes 1379, § 
7631. The Act of Mareh 26, 1881, simply changed the manner 
of buying bonds with public funds. ; 

2nd. The evidence shows that at the time of the passage of this 
Act it was not known that the railroad company would pay any- 
thing into the State treasury, or whether it would pay in one 
payment or installments. The record distinetly shows that the 
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railroad company did not want any legislation and did not rely 
on this net. 

drd. That as the railrornd company paid the money as a debt 
due to the State, by the payment acknowledging that at least 
$5,090,000 was due, there is no conceivable state of circum- 
stances under which the company would have any interest in what 
the State did with the money. As soon as paid, it became the 
State’s money, and it could) do as it pleased with it. 
Even in the amended bill the complainants — specifi- 
cally deny that they paid their money to the State as a_bailee, 
or trustee, or as an indemnity fund. (p. 119.) How then can 
it concern the complainants, or the railroad, as to what use the 
State makes of the money. 

lth. Even if the State had turned the money into the sinking 
fund, and ealled in and paid off $5,000,000 option bonds, it 
could not have affected the State’s right to demand the fuifill- 
ment by the railroad of its obligation to the State. Even if the 
State officers had agreed specifically to receive the money under 
the Act of March 26th, 1881, and apply it to the payment of the 
option bonds, and had actually so done, this would not affect the 
measure of the liabilitv of the railroad to the State on the these 
State aid bonds. There is no logic or lawin the proposition that 
if the State had paid off with the $5,000,000 that many option 
six per cent interest bonds, which were due and payable at any 
time, that therefore the State must continue to pav interest on 
the State Aid Bonds issued to the TI. & St. Joe R. R. Company, 
for vears and years yet to come, and release the railroad from 
any further liabilitv. Especially is this true when the testimony 
shows that the ordinary State surplus revenue provided by the 
Constitution would have extinguished the option bonds out- 
standing in a few years. 

dsth. If the railroad company had bought up and tendered to 
the State under the third section of the Act of 1865, $3,000,000 
option bonds, subject to eall, in discharge of its debt to the 
State, the State would not have been compelled to receive them. 
The bonds contemplited under the third section of the Act of 
1865, were the bonds then outstanding, whieh were State Aid 
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sonds, issued underthe Acts of 1851 and 1855, and were similar 
to the bonds issued to the H. & St. Joe R. RR. The cancellation 
of those bonds would have indemnified the State, but the can- 
eellation of a bond bearing six per cent interest for one year, 
would not indemnify the State against liability on a bond having 
twenty years to run, bearing annual interest at six per cent. 
The railroad was to ‘* exonerate the State Treasury from ad- 
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vances ’’ to pay the principal and interest on the bonds issued in 
its aid — nothing less than this would discharge the obligation of 
the railroad to the State. 


XIX. 


THE RAILROAD COMPANY DID NOT WANT ANY LEGISLATION AND DID 
NOT RELY ON THIS ACT. 


Much complaint is made against the action of the State in pas- “ 
sing the Act of March 23, 1881, relating to the School Fund of | 
the State. Complainants claim that a legal fraud was worked 
upon them by the passage and enforcement of this law. This 
Act simply provides for consolidating 2,009 six per cent State 
bonds held by the State in trust for the School Fund, and a nine 
hundred thousand dollar certificate of indebtedness, also held in 
trust for the same purpose, into one certificate of indebtedness. 
And also for consolidating into one certificate of indebtedness 122 
six per cent bonds similarly held in trust for the Seminary fund. 
The reason this Act took effect July Ist, 1881, undoubtedly was 
because on that day the interest on the bonds was payable. The 
oth Section of the Act provides that the new certificates of in- 
debtedness 


‘* Shall be and remain a sacred and irrevocable obligation of the State, 
inconvertible and untransferable from the purpose of its issue.’’ 
Sess. Acts of Mo. 1881, p. 204. 


It would be hard to torture this into a fraud against complain- 
ants. 


The Constitution of Mo., 1865, provides for a liberal school 
fund, which shall be securely invested and sacredly preserved as 
a public school fund, the annual income of which fund * * * 
shall be appropriated for schools. 


Const. 1865, Art. 9, Sec. 5, Wag. Stat. of Mo., p. 59. 


Section 5 of this Article prohibits the investment of the school 
fund in State, County, City, Town or Corporation bonds. 


Const. 1865, Art. 11, See. 9. 


nk SP es 


In 1870 the State school law provided for the investment of 
the school funds in United States bonds. 


Wag. St., p. 1257, Secs. 74-77. 


In 1872 the Constitution was amended permitting its invest- 
ment in State bonds or United States bonds, which provision was 
carried into the Constitutiou of 1875. 


Const. of Mo. 1875, Art. 9, Sec. 9. 


In 1874 the General Assembly passed a law regulating schools, 
which provided for the investment of the school fund in State 
or United States bonds. 


Sess. Acts Mo. 1874, p. 147; Sees. 82-84. 


Under a provision of the Constitution of 1865, certain Bank 
stock held by the State of Missouri, for school purposes, in the 
Bank of the State of Missouri, was ordered to be sold and the 
proceeds put into the State School Fund. The stock was sold for 
$661,967, to James B. Eads, June 12, 1866, and paid for in 
bonds of the State of Missouri, at par. In 1872, the interest ac- 
cruing on these bonds amounted to $238,308. The Legislature, 
March 27, 1872, authorized the State Auditor to issue a certifi- 
cate of indebtedness to the State Board of Education as trustees 
for the public school fund, to be dated July, 1872, tor $900,000 
with interest thereon at the rate of six per cent per annum, paya- 
ble annually, on the Ist day of March in each year, out of any 
money in the Treasury not otherwise appropriated, making pro- 
vision for the interest yearly. 


Sess. Acts, Mo. 1872, p. 149. 


In 1879 the Treasurer of the State held 2009 Bonds of the 
State of Missouri in the School Fund, and 122 other bonds of 
the State for the Seminary fund— in addition to the certificate of 
indebtedness for $900,000. The Legislature — April 24, 1879 — 
reciting that — | 

‘¢ A prudent regard for the interes of the State demands that without 


destroying their identity, or otherwise impairing their validity, the 
negotiation, transfer, hypothecation, or other misuse of the bonds 


aforesaid, be prevented effectually,’’ therefore they enacted that 
said bonds should not be assigned, negotiated, transferred or hy- 
pothecated by any officer of the State, nor by any other person or 
persons whatsoever, and the State Board of Education, in the pres- 
ence of the Auditor and ‘Treasurer, each of whom shall take notice 
of what is done and enter the same in his books, immediately after 
this act takes effect, shall cause to be written or stamped upon the 
fave of each of said bonds and coupons the words and figures, as 
follows: ‘* This bond is a part of the public school fund of the 
State of Missouri, and cannot be assigned, negotiated, transferred, 
or hypothecated by any officer or agent of this State, nor by any 
other person whatsoever. Done by virtue of an act of the General 
Asseinbly, approved ————, 187%),’’ giving date of act. 


A similar indorsement was provided in case of Seminary bonds. 


It was also enacted that all bonds acquired by State Board of 
Education should be similarly treated, and the Auditor was re- 
quired to notify the fiseal agent of the State of condition of said 
bonds. | 


Sess. Acts, Mo. 1879, p. 203. 


The reason for this was obvious; the investment was a per- 
manent one, the interest only being available, and as the law 
permitted the fund to be invested in State bonds, and as the 
State itself held these bonds as trustee for the school fund, it 
practically retired the bonds by prohibiting their transfer, nego- 
tiation or hypothecation by any one, and put the prohibition on 
the bond itself as notice to the world. It was in effect saving, 
we destroy this evidence of indebtedness as a bond, and substi- 
tute an unassignable, non-negotiable certificate of indebtedness 
in its place, on which we will pay interest to the school fund. 
The bonds were no longer bonds, but certificates of indebtedness 
belonging to a special fund, and subject to the coutrol of the Leg- 
islature, and not the Fund Commissioners. 

Considerations of safety, convenience of handling, keeping ac- 
counts, etc., led the Legislature to pass the act of March 23d, 
1881, which, following the precedent of the act of 1879 above 
recited, simply provided for the consolidation of these bonds and 
the other certificate of indebtedness, into one certificate of in- 
debtedness, to be held sacred for the benefit of the school fund ; 
and for the destruction of the old evidence of indebtedness. 
Sess. Acts of Mo. 1881, p. 204. This is the great fraud com- 
plained of by complainants. ‘ 


The act of 1879 was a public act, and complainants’ ether rail- 
road’ officials knew and were bound to know the condition of 
these bonds in the public sehool fund. Mr. Walker explicitly 
testifies that he told Mr. Root and Mr. Dowd in New York, that 
these bonds were in the school fund, and not subject to call. And 
even if this were not so, the subject of how many bonds were 
subject to call was a subject of investigation, and the slightest 
diligence would have shown where they were. 7 

By the act of March 26, 1881, the Legislature authorized the 
Fund Commissioners to call in for payment option bonds sub- 
ject to call. But at the same session, by a previous act, it: or- 
dered canceled the bonds in the school fund, and other evidence 
of indebtedness substituted therefor, which certainly was. leg- 
islative declaration that these bonds were not subject to call or 
payment. But these bonds had long before been destroyed as 
bonds. They were ** redeemable at the pleasure of the State.’ 
Sess. Acts of Mo., 1875, p. 20. The State practically redeemed 
them by the act of 1879, in taking away their negotia- 
bility and assignability as effectually as if it had called the 
honds then, and issued a certificate of indebtedness therefor, as 
was actually done under the act of March 23, L881. 

We fail to see any fraud or accident or mistake, or any grounds 
for surprise in the passage of this act as to the school fund 
bonds, or in any other feature, phase or detail of this case, as 
made in the pleadings, exhibits and testimony. 


JOHN B. HENDERSON, 
AND GEO. H. SHIELDS, 
OF Counsel. 
witH Hon. Bb. G. BOONE, 
Attorney-General of Missouri, 
AND D. A. DEARMOND, 
For. State O fice re. 
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